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ABBREVIATIONS 

USED IN THIS WORK. 

(For Abbreviations used in citing Reports, see pp. xy. — xxx., ante.) 


A.-G. • 

Act. . 
Admlty. 
Affd. . 
Affg. 
Akt. 


Anon. • 
Apld. 
Appcfc. . 
Appln. . 
Appln. . 
Applt. . 
Apprvd. 
Arbn. 
Archbp. 
Art. 
A asce. 
Assocn. 


for Attorney-General. 

„ Actiengesellschaft. 

,, Admiralty. 

„ Affirmed. 

„ Affirming. 

Aktiengesellsohaft ; Aktiebolaget ; Aktieselskabet 
Anonymous. 

„ Applied. 

„ Applicant. 

„ Application. 

„ Application to Register a Trade Mark. 

„ Appellant. 

„ Approved. 

„ Arbitration. 

„ Archbishop. 

„ Article. 

„ Assurance* 

„ Association* 


B. O. . 
Bkpcy. . 
Bkpt* . 
Blag. Soc. 
Bp. 


„ Borough Council. 
„ Bankruptcy. 

„ Bankrupt. 

„ Building Society. 
„ Bishop. 
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O. & S. L. Ry. Co. 
O. O. A. 

O. O. R. 

O. O. R. 
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O. L. Ry. Co. 

O. O. R. 

C. S. U. O. * 

Ca. ea. • 

Gale. Ry. Go. 

Oh. 

Ch. Div. 

Go. 

Go-op. Assocn. 
Comm* • 

Gonad* • 

Oorpn* • 

Ot. 

Ct. of Gh. 

Ot* of Eq* 

Gt* of R. 


„ Court ot Appeal. 

„ City & South London Railway Co. 

„ Court of Criminal Appeal* 

„ County Court Rules. 

„ Court of Crown Cases Reserved. 

,, Common Law Procedure Act. 

„ Central London Railway Co. 

„ Grown Office Rules. 

„ Consolidated Statutes of Upper Canada. 
„ Capias ad satisfaciandum. 

„ Caledonian Railway Co. 

„ Chancery. 

„ Chancery Division. 

„ Company. 

„ Co-operative Supply Association* 

„ Commissioners* 

„ Considered. 

„ Corporation. 

„ Court. 

„ Court of Chancery. 

„ Court of Equity. 

Court of Review* 
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Dbtd. . 
Deft. . 


„ Divisional Court. 
ty Doubted* 

9f Defendant. 
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Distd. • for Distinguished. 

Div. Ot. „ Divisional Court. 


Eccl. Comrs. 
Eccl. Ct. 

Ex. Ch. 

Ex p . 

Exch. 

Exor. 
Exorship. 
Expld. • 
Extd. . 
Extrix. . 




Ecclesiastical Commissioners. 
Ecclesiastical Court. 


Exchequer Chamber 
Ex parte . 

Exchequer. 

Executor. 

Executorship. 

Explained. 

Extended. 

Executrix. 




Fi. fa, • ,, Fieri facias, 

Eolld. . „ Followed. 


G. Sc S. W. By. Co. 

G. C. By. Co. 

G. E. By. Co. 

G. N. of Scotland By. Co. 

G. N. Picc. Sc Brompton By. Co 
G. N. By. Co. 

G. S. Sc W. By. Co. of Ireland 
G. W. By. Co. 

Govt. . . . . . 

Grdns. . 


„ Glasgow Sc South Western Bailway Co. 

„ Great Central Bailway Co. 

„ Great Eastern Bailway Co. 

„ Great North of Scotland Bailway Co. 

„ Great Northern, Piccadilly Sc Brompton Bail way Co. 
„ Great Northern Bailway Co. 

„ Great Southern Sc Western Bail way Co. of Ireland. 
„ Great Western Bailway Co. 

„ Government. 

,, Guardians or Guardians of the Poor. 


H. C. of A. 
H. L. . 


„ High Court of Australia. 
,, House of Lords. 


I. B. Comrs. 
Insce. • 


„ Inland Be venue Commissioners. 
„ Insurance. 


JJ. 

Jud. Act 


„ Justices. 

„ Judicature Act. 


K. B. Div. 


„ King’s Bench Division. 


L. Sc B. By. Co. • 
L. & N. E. By. Co. . 
L. & N. W. By. Co. 
L. Sc S. W. By. Co. 
L. Sc Y. By. Co. 

l! b! & S. O. Ry. Co 
L. C. ... 
L. C. Sc D. By. Co. 

L. C. C. 

L. Elec. By. Co. 

L. G. Board • 

L.J . . . 

L> JJ . . . 

L. M. Sc S. By. Co. 

L. T. Sc S. By. Co. 


„ London & Brighton Bail way Co. 

,, London & North Eastern Bailway Co. 

,, London & North Western Bailway Co. 

„ London & South Western Railway Co. 

,, Lancashire & Yorkshire Bailway Co. 

„ Local Board. 

,, London, Brighton & South Coast Bailway Co. 
„ Lord Chancellor. 

,, London, Chatham Sc Dover Bailway Co. 

„ London County Council. 

,, London Electric Bailway Co. 

„ Local Government Board. 

9 , Lord Justice. 

„ Lords Justices. 

99 London, Midland Sc Scottish Bailway Co. 

„ London, Tilbury Sc Southend Bail way Co. 


M. S. Act 

M. S. Sc L. By. Co. 

Mehtd. • 

Met. Dist. By. Co. . 
Met. By. Co. . 

Mid. G. W. By. Co. 
Mid. By. Co. . 

Mtge. 

Mtgee. . 

Mtgor. . 


„ Merchant Shipping Act. 

„ Manchester, Sheffield Sc Lincolnshire Bailway Co. 
„ Magistrates. 

,, Mentioned. 

„ Metropolitan District Bailway Co. 

,, Metropolitan Bailway Co. 

„ Midland Great Western Bailway Co. 

„ Midland Bailway Co. 

„ Mortgage. 

„ Mortgagee. 

„ Mortgagor. 


N. B. By. Co. 
N. E. By. Co. 
N. F. . 

N. P. . 


„ North British Bailway Co. 
„ North Eastern Bailway Co. 
„ Not Followed. 

„ Nisi Prius. 






Ord. 

Overd. 


ii 


Order. 

Overruled. 
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P. o. 
Petn. 
Pltf. 


for Privy Council. 
t» Petition or Election Petition. 
„ Plaintiff. 


Q. B. Div. 

Qu. 


» Queen’s Bench Division. 
99 Quaere. 


R. O. . 

R. D. O. 

R. S. A. 

R. S. 0 . 

R. B. C. 

Refd. 

Regn. of Trade Mk. 
Regr. of Trade Mks 
Resp. 

Restg. . 

Revsd. 

Revsg. . 

Ry. Co. 


tt Rural Council. 

„ Rural District Council. 
t. Rural Sanitary Authority. 

99 Revised Statutes of Canada. 

99 Rules of the Supreme Court. 1883 . 
,, Referred. 

„ Registration of Trade Mark. 

„ Registrar of Trade Marks. 
tt Respondent. 

99 Restoring. 

„ Reversed. 

„ Reversing. 

„ Rail. Co. or Railway Co. 


S. C. (name of colony following) 
S. E. 

S. E. & C. Ry. Co. 

S. E. Ry. Co. 

S. P. 

S.S. 

Sched. 

Sci. fa. 

Sect. 

Set. Land Act 
Settlmt. , 

Soc. • , 

Soo. Anon. 

Solr. • , 


„ Same Case. 

„ Supreme Court of a Colony. 
tt Settled Estates. 

,, South Eastern & Chatham Railway Co. 
„ South Eastern Railway Co. 
tt Same Point. 

,, Steamship. 
tt Schedule. 

„ Scire facias, 
tt Section. 

,, Settled Land Act. 
tt Settlement. 
tt Society. 

„ Soci 6 te Anonyme, etc. 

„ Solicitor. 


Trade Mk. 
Tram. Co. 


tt Trade Mark. 

„ Tramways Company. 


U. C. . 
U. D. C. 


U. S. A. 
Union Assmt. 
Urban S. A. 


Com. 


tt Urban Council. 
tt Urban District Council. 
tt United States of America. 

99 Union Assessment Committee. 
„ Urban Sanitary Authority. 


V.-C. 


tt Vice-Chancellor. 


Workmen’s Comp. Act 


99 Workmen’s Compensation Act. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned/' are grouped according to the points in the case which they ann otate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,” which come at the end of the group and are arranged infer se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as 44 Mentioned ” arranged chronologically inter se. The terms used in classifying 
the annotating cases are as follows : — 

44 Appued ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

44 Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

44 Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

44 Distinguished 99 (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

44 Doubted 99 (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

44 Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

44 Extended ” (Extd.). — Compare 44 Appued,” supra. 

44 Followed 99 (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

44 Not Followed 99 (N.F.). — Compare 44 Followed,” supra , to which it is the adverse. 

44 Overruled 99 (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

44 Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
whioh would justify the use of any of the foregoing words. 

44 Mentioned 99 (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — 

See Law of Property Act, 1022 (c. 1(5), ss. 151, 
188—190. 

1. Definition — “ Descent.”] — The strict legal 
sense of the word “ descent ” means taking an 
estate by inheritance ; that is, as heir of the former 
holder (Lord Romilly, M.R.). — Bickley v. 
Bickley (1867), L. R. 4 Eq. 216 ; 36 L. J. Ch. 
817. 

2. ‘‘Real estate. ”] — Real estate is a 

term of art, a technical term well understood 
(Chitty, J.). — Butler v. Butler (1884), 28 
Oh. D. 66 ; 54 L. J. Ch. 107 ; 52 L. T. 00 ; 33 
W. R. 102. 

Annotations : — Reid. Re Davison, Groenwell v. Davison 

(1888), 68 L. T. 304 ; Re Holt, Holt v. Holt, 11021] 2 Ch. 

17. Mentd. Re Uttormare, Locson v. FouliH, [1803] 

W. N. 158. 

— Sec , further , Real Property & 
Chattels Real. 

8. Personal estate — Charge on land.] — The 

owner of certain freehold property paid olT an 
outstanding charge on the property & took a 
reconveyance to himself of a term of years in the 
property by which the charge in question was 
secured. The reconveyance contained an express 
declaration that the term should still be kept alive 
& not merge in the fee ; but that it should be kept 
on foot for the benefit of the owner o£ the fee So 
as a protection against mesne incumbrances or 
other mtges. charges, claims, or demands what- 
soever ; So that nothing therein contained should 
in any way prejudice his rights or claims as against 
any person not parties thereto. Subsequently 
the owner deposited the title deeds of both the 
fee & the term by way of equitable mtge. : — Held : 
(1) when it was for the benefit of an owner to keep 
alive a charge, the ct. would imply an intention 
on his part to do so ; (2) the charge would then 
descend on his death intestate to his next of kin, 
& not to his heir-at-law ; (3) the particular declara- 
tion contained in the reconveyance mentioned 
above was equivalent to the express provision of 
what the law, in its absence, would anyhow have 
implied, So did not accordingly by its language 


In General. 

limit the keeping alive of the term merely to the 
protection of the fee against other incumbrances ; 
(4) the fact that the owner, when making the 
subsequent equitable mtge., had deposited the 
title deeds both of the fee & of the term, sufficiently 
indicated a continuing intention at that date to 
treat the term as still subsisting. 

Where the owner of an equity of redemption 
takes a transfer of the outstanding mtge., with a 
declaration that it is kept on foot as a subsisting 
charge for the benefit of himself, his heirs So 
assigns, the mtge. passes upon his death intestate 
as a personalty to his next of kin. Where in a 
conveyance by a mtgor. & mtgee., the mtge. is 
conveyed separately with a declaration that the 
mtge. is to be deemed to be a subsisting charge 
as a protection to the owner of the equity of 
redemption against subsequent incumbrances, 
but for no other purpose, the same result ensues. — 
Re Gibbon, Moore v. Gibbon, [1909] 1 Ch. 3(57 ; 
78 L. J. Ch. 264 ; 100 L. T. 231 ; 53 Sol. Jo. 177. 

Deer as.] —See Animals, Vol. II., p. 208, 

Nos. 41, 42. 

.] — See , further , Personal Property. 

4. Application of Land Transfer Act, 1897, 
c. 65, s. 1 (4)— To copyhold.] — In sub-s. 4, s. 1, 
of above Act, providing that the expression “ real 
estate ” in Part I. of the Act is not to be deemed 
to include “ land of copyhold tenure or customary 
freehold in any case in which an admission or any 
act by the lord of the manor is necessary to perfect 
the title of a purchaser from the customary tenant,” 
the concluding words apply to land of copyhold 
tenure as well as customary freehold. Therefore 
an equitable estate or interest in copyholds 
devolves, on the death of the owner, on his personal 
representative or personal representatives as if 
it were a chattel real vesting in him or them. — ■ 
Re Somerville So Turner’s Contract, 1 10081 
2 Ch. 583 ; 72 L. J. Ch. 727 ; 89 L. T. 405 ; 52 
W. R. 101 5 47 Sol. Jo. 727. 

Descent of copyholds.] —vSta? Copyholds, Vol, 
XIII., pp. 102 et scq. 


Part II. — Intestacy. 


5. Meaning of intestate.] — It [intestate] means 
not a person making no will but a person dying 
intestate as to the subject to be distributed by 
the statute [Statute of Distribution, 1670 (c. 10)] 
(Lord Eldon, 0.). — Twisden v. Twisden (1804), 

9 Ves. 413 ; 32 E. B. 661, L. C. 

Annotations: — Mentd. Onslow v. Michell (1812), 18 Yes. 
490 ; Gooldinc v. Haverfleld (1824), M‘CIo. 345 ; Cooper 
v. Cooper (1873), 8 Ok. App. 813. 

6. What constitutes an intestacy — Surviving 
executor renouncing.] — Where there are two 
exors., So one proves the will So dies, the executor- 
ship survives to the other ; but if he then re- 
nounces, testator is dead intestate. — House So 
Downs v . Petrb (Lord) (1700), 1 Rob. Eccl. 
415, n. ; 1 Salk. 311 ; 91 E. R. 274. 

Annotations : — Mentd. Wankford v. Wankford (1702), 1 
Balk. 299 ; Arnold v. Blenoowe (1788), 1 Odx Eq. Cas. 
426 ; Oreawiok v. Woodhead (1842), 12 L. J. C. P. Ill ; 
Harrison v . Harrison (1846), 1 Kob. Eccl. 406 ; Venables 
v. East India Co. (1848), 2 fexch. 633. 

7. Will Inoperative — Executor predeceasing 


testator.] — Statute of Distribution, 1670 (c. 10), 
s. 5, directing advancements by the intestate in 
his lifetime by portions to liis children to be 
brought into account, apply to an intestacy 
occasioned by a testamentary instrument becoming 
wholly inoperative by the death of the universal 
legatee So extrix. in the lifetime of testator, as well 
as to a case of actual intestacy occasioned by the 
non-existence of any testamentary instrument. — 
Re Ford, Ford v . Ford, [1002] 2 Ch. 605; 71 
L. J. Ch. 778 ; 87 L. T. 113 ; 51 W. R. 20 ; 18 
T. L. Ii. 809 ; 46 Sol. Jo. 715, C. A. 

g, .] — Where all the legatees So 

the exor. named in the will predecease a testator 
he has died “ intestate ” within Intestates’ 
Estates Act, 1890 (c. 29), & his widow will be 
entitled to £500 under the provisions of that Act. — 
Re Cuffe, Fooks v . Cuffe, [1908] 2 Ch. 500 ; 77 
L. J. Ch. 776 ; 99 L. T. 267 ; 24 T. L. R 781 ; 52 

Sol. Jo. 661. 


PART I. 

». jmwshwv of 14 heirs . 1 *] — No legislative interpretation of the word ‘‘heirs " i 
abolished primogeniture in Upper Canada. — Wolff v. Stares (1899), 29 3. C. H. 


-CAN. 


in 14 A 15 Viet. c. 6, which 
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Part III. — Devolution of Real and Personal Estate 


Sect. 1. — REAL ESTATE TO WHICH DECEASED 
BENEFICIALLY ENTITLED. 

Sec Law of Property Act, 1022 (c. 16), ss. 155- 
103. 

9. To heir-at-law — Until legal personal re- 
presentative appointed — Or executors prove — 
Land Transfer Act, 1897, c. 65, s. 1.] — John v. 
John, [1898] 2 Ch. 573 ; 67 L. J. Ch. 616 ; 70 
L. T. 362 ; 47 W. R. 52 ; 14 T. L. R. 583 ; 42 
Sol. Jo. 731, C. A. 

Annotations: — Refd. Hewson v. Shollcy, [1013] 2 Ch. 384. 
Mentd. Marshall v. Charterto, [1920 j 1 Ch. 520. 

*.] — Until a legal personal repre- 
sentative is appointed freehold property vests 
in the heir. — Re Griggs, Ex p. London School 
Board, [1014] 2 Ch. 547 ; 83 L. J. Ch. 835 ; 111 
L. T. 031 ; 80 J. P. 35 ; 58 Sol. Jo. 706 ; 13 
L. G. 11. 27, C. A. 

11. To all named executors J — Where a 
testator dies subsequently to the Land Transfer 
Act, 1807 (c. 65), having appointed exors., his 
real estate vests in all the exors., & not only in 
those who provo the will or act in the admini- 
stration of the estate ; & the exors. who have 
proved the will cannot convey the legal fee simple 
without the concurrence of their co-exor. who has 
not proved. — Re Pawley & London & Pro- 
vincial Bank, [1900] 1 Ch. 58 ; 69 L. J. Ch. 6 ; 
81 L. T. 507 ; 48 W. R. 107 ; 44 Sol. Jo. 25. 
Annotation : — Consd. Hewson v. Shelley, [1913] 2 Ch. 384. 

See Law of Property Act, 1922 (c. 16), s. 162. 

12. Administrator appointed under supposed 
intestacy — Validity of conveyance by.] — Letters 
of administration were granted to the widow of a 
man who was erroneously presumed to have died 
intestate. The administratrix as personal repre- 
sentative of the deceased, by virtue of the Land 
Transfer Act, 1897 (c. 65), sold & conveyed to a 
purchaser a portion of the deceased’s real estate. 
Upon the subsequent discovery of a will the exors. 
thereby appointed obtained a recall of the letters 
of administration & a grant of probate to them- 
selves. In an action by the exors. to recover 
possession of the real estate sold by the admini- 
stratrix : — Held: (1) the grant of administration 
was not void ab initio & the purchaser had acquired 
a good title ; (2) even if the grant of administration 
had been void for want of jurisdiction it was an 
order of the ct. by virtue of which the purchaser’s 
title would have been protected under Conveyanc- 
ing & Law of Property Act, 1881 (c. 41), s. 70. — 
Hewson v . Shelley, [1914] 2 Ch. 13 ; 83 L. J. Ch. 
607 ; 110 L. T. 785 ; 30 T. L. R. 402 ; 58 Sol. 
Jo. 397, C. A. 

See Law of Property Act, 1922 (c. 16), s. 150 

( 6 ). 

Equitable estate in copyholds.] — See Copy- 
holds, Vol. XIII., pp. 103, 114, 115, Nos. 1314, 
1440-1454. 

Transfer of estate from executors to heir or 
devisee.] — See Executors & Administrators. 

Devolution of estate tail.] — See Law of Property 
Act, 1922 (c. 16), ss. 17 (4), 155 (2), 156 (1). 

Land contracted to be purchased.] — See Sale of 
Land. 


Sect. 2. — REAL ESTATE HELD BY DECEASED 

AS TRUSTEE. 

See Law of Property Act, 1922 (c. 16), sect. 
155 (1) ; Trusts & Trustees. 

13. Bare trustee — To heir-at-law — Land 
Transfer Act, 1875, c. 87, s. 48.] — A bare trustee, 
seised of an estate in fee simple, died intestate 
between the passing of the Vendor & Purchaser 
Act, 1874 (c. 78), & the commencement of above 
Act, & administration was not taken out to his 
estate : — Held : after the commencement of the 
last-mentioned Act, the trust estate would be in 
the trustee’s heir-at-law. — Christie v . Ovington 
(1875), 1 Ch. D. 279 ; 24 W. R. 204. 

Annotations: — Consd. Morgan v. Swansea Urban S. A. 
(1878), 9 Ch. D. 582 ; lie Cunningham & Frayling, (1891] 

2 Ch. 567. Mentd. He Blandy Jenkins’ Estate, Blandy 
Jenkins v. Walker, [1917] 1 Ch. 46. 

14. Acting trustee — To heir-at-law — Land 
Transfer Act, 1875, c. 87, s. 48.] — A trustee with a 
beneficial interest in the trust estate is not a 
“ bare trustee,” within above Act. Thus a vendor 
of freeholds who let the purchaser into possession 
before payment of the purchase-money & execution 
of the conveyance was, by reason of his having 
a lien, on the property for his purchase-money, 

& not being bound to convey until payment, held 
not to be a “bare trustee” within the Act, so 
that upon his death the money still remaining 
unpaid & the conveyance unexecuted, the legal 
estate passed to his heir-at-law. Qu. : whether 
a trustee without a beneficial interest in the trust 
estate, but having active duties to perform in 
relation thereto, is a “ bare trustee ” within the 
Act. — Morgan v. Swansea Urban Sanitary 
Authority (1878), 9 Ch. D. 582 ; 27 W. R. 283. 

Annotations: — Consd. Re Cunningham & Frayling, [1891] 

2 Ch. 567. Reid. St. Thomas’s Hospital v. Richardson, 
11910] 1 K. B. 271 ; Re Blandy Jenkins’ Estate, Blandy 
Jenkins v. Walker, [1917] 1 Ch. 46. Mentd. Tend ting 
Hundred Waterworks Co. v. Jones, [1903] 2 Ch. 615 ; 
Re Caine’s Mortgage Trusts, [1918-19] B. & C. It. 297. 

.] — By indenture Nov. 23, 
1836, freehold hereditaments were conveyed to 
D. & P. upon trust for sale, & in the event of the 
death of any of the trustees thereby appointed 
or to be appointed as thereinafter mentioned a. 
power of appointing new trustees was limited to 
certain named persons, & after the decease of the 
survivor of them, to “ the acting trustees or trustee 
for the time being, or the exors. or administrators 
of the last acting trustee.” D. died in 1849. 
P. died in 1855 intestate as to trust estates, leaving 
H. his heir-in-law. II. died intestate in 1857, 
leaving 8. his heir-at-law. 8. died intestate in 
1876, leaving three daughters his co-heiresses-at- 
law. None of the persons named in the deed 
exercised the power of appointing new trustees, 
& the last survivor of them died in 1889. By 
deed June 7, 1890, the three co-heiresses of 8. 
appointed new trustees, who contracted to sell 
the property under the trust for sale. The co- 
heiresses did not otherwise act as trustees of the 
indenture of 1836: — Held: (1) S. having active 
duties to perform was not a “ bare trustee ” 
within the meaning of sect. 48 of above Act; 
(2) the legal estate devolved upon the co-heiresses ; 

to the devolution of land to the exor 
of a Bole or surviving exor . — Re Land 
Titles Act, Whitman’s Case, [1919] 
1 W. W. R. 600.— CAN. 


PART III. SECT. 1. 

b. To personal representatives.] — Re 
HEARLE (1003), 3 8. R. N. 8. W. 406. 

— AUS. 


PART III. SECT. 2. 

c. Executor of a sole executor .] — 
Under the Torrens System of Lqjpd 
Titles in Saskatchewan, there to a right 
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(3) they were acting trustees for the time being, 
& consequently that their appointment of new 
trustees was a valid exercise of the power . — Re 
Cunningham & Frayling, [1891] 2 Ch. 507 : 
60 L. J. Ch. 591 ; 64 L. T. 558 ; 39 W. R. 469. 


Annotation : — Reid. Re, Blandy Jenkins* Estate: 
Jenkins v. Walker, [191 7 J 1 Ch. 46. 


Blandy 


See , now , Conveyancing Act, 1881 (c. 41), s. 30. 

Copyholds.] — See Copyholds, Vol. XIII., pp 
78, 79, Nos. 989-1002. 


Mortgagee’s estate in copyholds, see Copyholds, 
Vol. XIII., p. 115, Nos. 1457-1459. 


Sect. 4.— PERSONAL PROPERTY. 

See , generally , Executors & Administrators; 
Law of Property Act, 1922 (c. 16), ss. 147-158. 

Devolution as bona vacantia , see Part VI., 
Sect. 2, post. 


Sect. 3.— REAL ESTATE HELD BY DECEASED 

AS MORTGAGEE. 

See Law of Property Act, 1922 (c. 10), s. 155 (1) ; 

Mortgage. 


Sect. 5. — PARTNERSHIP PROPERTY. 

See Partnership Act, 1890 (c. 39), ss. 20 (2), 
22, &, generally , Partnership. 
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Sect. l.—IN GENERAL. 

See Law of Property Act, 1 922 (c. 16), ss. 147-150. 
16. Same rules apply to legal & equitable 
.estates.] — That trusts & legal estates are to be 
governed by the same rules is a maxim which 
lias obtained universally; it is so in the rules of 
descent, as in Gavelkind & Borough English lands, 
there is a possessio fratris of a trust, as well as of 
a legal estate ; the like rules in limitations, & 
also of barring entails of trusts, as of legal estates. 
I believe there is no exception out of this general 
rule (Sir Joseph Jekyell, M.R.). — Banks v. 
Sutton (1732), 2 P. Wms. 700 ; 24 E. R. 922. 

Annotations: — Consd. Buchanan v. Harrison (1861), 1 John. 
& H. 062. Reid. Burgess v. Wheato (1759), 1 Eden, 177 ; 
Uholinondeley v. Clinton (1820), 2 Jac. & W. 1. Mentd. 
Godwin v. Winamore (1742), 2 Atk. 525 ; Curtis v. Curtis 
(1789), 2 Bro. C. C. 620; Smith v. Adama (1854), 5 Do 
G. M. & G. 712 ; Hook v. Chamberlain (1881), 8 Q. B. D. 
31. 

Resulting trusts.] — See Equity ; Trusts & 
Trustees. 


Sect. 2. — DESCENT OF AN ESTATE IN FEE 

SIMPLE. 

Sub-sect. 1. — The Heir. 

See Law of Property Act, 1922 (c. 10), ss. 148, 
150. 

17. “ Nemo est haeres viventis.”] — If a man 
seised of land in fee mado a feoffment to divers 
to the use of his wife for her life & after to the use 
of the heirs of the feoffor, the wife died, & the 
feoffor made a lease for years & died, his issue could 
not avoid the lease, because a man could not have 
heirs in his life. — Anon. (1557), Ben. & D. 20 ; 
123 E. R. 240. 

18 . .] — ClIALLONERS & BOWYER’S CARR 

(1587), 2 Leon. 70 ; 74 E. R. 300. 

Annotations : — Consd. Winter v. Porratt (1843), 9 Cl. & Fin. 
606. Refd. Burchett v. Durdant (1690), 2 Vent. 3 1 1 j 
Brown v. Barkham (1716), Glib. Ch. 131. Mentd. Good- 
right v. Cornish (1692), 1 Ld. ltaym. 3. 

19 . ,] — W. seised in fee devised his lands 

to H. & his heirs for the life of D. in trust for 
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d. To next of kin .] — When real 
estate descends to a married woman, 
as next of kin under an intestacy, since 
26 Viet. No. 20, she takes it as realty, 
& on her dying intestate, it descends 
to her children, as her next of kin, 
Sc not to. her husband, jure mariti . — 
Mitchell v. Hannell (1885), 7 

N. S. W. Eq. 53.— AUS. 


e. .] — The intention of Now 

South Wales Real Estate of Intestates 
Distribution Act, 1 862, was to introduce 
a new rule of suocession to real estato, 
that in cases of intestacy it should be 
administered & should devolve pre- 
cisely as chattels real did before : — 
Held : such rule applies to all cases, 
not merely to those in which the 
owner has actually left an heir. — 
Wentworth v . Humphrey (1886), 11 
App. Cas. 619.— AUS. 


I. The effect of 26 Vi< 

No. 20, ss. 1 & 2, is to give all lai 
which previously descended to the he 
to the next of kin of the predecessor.' 

24? — AUs”’ SnEPHKRD * U891] A. 


g, .1— By Real Estate of I 

testates Distribution Act, 1862, tl 
land of the intestate is now held by h 
personal representative on trust t 


lis next of kin. Such “ heir trustee ” 
jannot be regardod as “ heir at law ** 
vithin the meaning of sect. 5 of tho 
Statute of Distributions. — Coleman v. 
[jAKE (1903), 3 S. R. N. S. W. 603 ; 
50 N. S. W. W. N. 191— AUS. 


h. j — If a person dios in- 
testate without children, between 
1858, Apr. 6, & the passing of tho 
Consolidated Statutes, leaving a 
mother, uncles & aunts, hiB mother, as 
his next of kin, is entitled, under 
cap. 78 of those statutes, to his real 
estate. — Doe d. Wood v. De Forrest 
(1883), 23 N. B. R. 209.— CAN. 


k. No collaterals after brother's c& 
sister's children, 1 — W . died intestate 
without issue. His father died also 
Intestate leaving six sons, including 
W„ & three daughters. Four of W. s 
brothers predeceased him without issue 
8c intestate, & ono brother & two 
listers are# till living. His other sister 
lied intestate, leaving a son & three 
grandchildren, children of her deceased 
laughter, of whom pltf. is one 
Held : pltf. not entitled to a share in 
W.’s real estate, being a collateral 
• after brother’s & sister’s children, 
under Statute of distributions, s. 2. 
rtaiLLiPS v. Gillis (1898), 6 E. L. R» 
175. — CAN. \ 


1. Granddaughter of elder sister pre- 
ferred to son of younger sister .] — 
rho granddaughter of an older sister 
;>f deceased : — Held : to bo principal 
heir in preference to tho son of a 
younger sister. — D k Qu 1’ • 
Samon, [1893] A. C. 532. — CHANNEL 

1ST AMOS 


m. Whether primogeniture & en- 
-•» j- i — Thfl Enarlish law gov 


wise pro v idea ny huiiuw. - 

William IV., 2nd Bess., cap. 18, the 
laws of primogeniture & entail wore in 
force in the Colony.— W alb ank v. 
Ellis (1853), 3 Nfld. L. R. 400.— 
NFLD. 

n. To general legatee — Not next of 
kin .] — The real estate of a testator, 
f undovised, passes to the general 
egatees of his personalty, and not to 
lis next of kin, by virtue of Administra- 
tion Act, 1879, s. 10 , sub-sect. 2. —Re 
VIcHardie (1887), 5 N. Z. L. R. 477. 


PART IV. SECT. 2, SUB-SECT. 1. 


/UNA — 

Pethe (1898), 1. 

IND. 
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AND 


Sect. 2. — Descent of an estate in fee simple: Sub - 
sects . 1 dfr 2 , A. (a) & (b) & B. (a) & (o). j 


D. & after the death of D. to the heirs males 
of D. now living & such heirs males or females 
as he afterwards should have of his body. D. 
had a son G. at the time of the devise : — Held : 
G. took in fee simple although nemo est haeres 
viventis. — James v. Richardson (1685), 2 Lev. 
232 ; Freem. K. B. 472 ; 3 Keb. 832 ; Poll. 457 ; 
T. Jo. 99; 1 Vent. 334; 83 E. R. 533, H. L. 




v. Barkham 
r. White 
1872), L. K. 7 

2 .570; 


Darbison v. Beaumont (1713), Fortes. 
" v* — '"“43), 9 Cl. & Fin. 000. 

Vent. 311 ; Newcomen 
.. , Goodright d. Brooking 
Bl. 1010 ; Allgood v. Blake 
Mentd. Newcoman V. Belhlom 

~ , Bagshaw v. Spencer (1748), 

t). Masterman (1757), Warn. 386. 


20. .] — The right heir male of Robert 

cannot enter for the forfeiture in the life of Robert 


for he cannot be heir as long as Robert lives. — 
Archer’s Case, Baldwin v. Smith (1597), 1 Co. 
Rep. 66 b ; 2 And. 37 ; Cro. Eliz. 453 ; 76 E. R. 
146. 


Annotations: — Consd. Doe d. Winter v. Perratt (1826), 
fi B. & O. 48. Reid. Burchett v. Durdant (1690), 2 Vent. 
311 ; Brown v. Barkham (1716), Gilb. Ch. 3 31 ; Dubber 
v. Trollop (1735), Lee temp. Hard. 160; Goodright d. 
Brooking v. White (1775), 2 Wm. Bl. 1010; Winter v. 
Perratt (1843), 9 01. 8k Fin. 606 ; Greaves v. Simpson 
(1864), 33 L. J. Ch. 641 ; Fuller v. Chamior (I860), L. R. 

2 Eq. 082 ; Lightfoot v. Maybery, 11914] A. C. 782. 
Mentd. Whiting v. Wilkins (1612), 1 Bulat. 219; Beau- 
mont's Case (1613), 9 Co. Rep. 138 b ; Bowles's Case (1615), 
11 Co. Kep. 79 b; Sheffoild v. Ratcliff© (1615), Hob. 
334 ; Fotts v . Browne (1619), J. Bridg. 1 ; Pills v. Brown 
(1621), Palm. 131 ; Book's Case (1630), Litt. 344 ; Plunkot 
v. Homes (1661), 1 Sid. 47 ; Potty v. Goddard (1662), 
O. Bridg. 34; Wright v. Hlccocks (1667), 2 Keb. 192 ; 
Kingv. Welling (1672), 3 Keb. 95 ; Pybus e. Mitford (1674), 

3 Keb. 338 ; Harrison v. Belsey (1680), T. Raym. 413 ; 
Richards r. Borgavenny (1694), 2 Vern. 324 ; Baker v. 
Wall (1695), 1 Ld. Raym. 185 ; Loddington v. Kimo 
(1695), 3 Lev. 431 ; Legate v. Sewell (1706), 1 P. Wms. 
87 ; Backhouse v. Wells (1713), Fortes. Rep. 133 ; White 
v. Collins (1718), 1 Com. 289; Goodright d. Lisle v. 
Pullin (1720), 2 Stra. 729 ; Papillion v. Voice (1728), 
Kel. W. 27 ; Shaw v. Weigh (1728), Fortes. Rep. 58 ; 
Minshull v. Minshull (1737), 1 Atk. 411; Hopkins v. 
Hopkins (1739), West temp. Hard. 606: Hodgoson v. 
Bussey (1740), 2 Atk. 89; Ginger d. White v. White 
(1742). Wliles, 348 ; Basset v. Basset (1744), 3 Atk. 203 ; 
GoodtltJe d. Cross v. Wodhull (1745), Willes, 592 ; Bag- 
shaw v. Spencer (1 748), 2 Atk. 570 ; Garth v. Cotton (1753), 
3 Atk. 751 ; Bayer v. Maeterman (1757), Wilm. 386 ; 
Wright v. Pearson (1758), Amb. 358 ; Gulliver d. Corrio 
i\ Ashby (1766), 1 Wm, Bl. 607 ; Thelltisson v . Woodford 
(1798), 4 Ves. 227 ; Heneago v. Andover (1822), 10 Price, 
230 ; Fetberston v Fetherston (1835), 3 Cl. & Fin. 67 ; 
Chambers v. Taylor (1837), 2 My. & Cr. 376 ; Willis v. 
Hiscox(1839), 4 My. &Cr. 197 ; Chamborlaynoe.Chamber- 
layne (1856), 6 B. Sc B. 025 ; Jordan v. Adams (1859), 
6 C. B. N. S. 748 • Johnson t>. Rutherford (1861), 3 L. T. 
649 ; Re Grayson's Will (1879), 40 L. T. 98 ; Evans v. 
Evans, £1892) 2 Ch. 173: Pelham -Clinton v. Newcastle 
(1900), 83 L. T. 627 ; Siloooks v. Silcocks, [1916] 2 Ch. 
161 ; Re Hussey & Green’s Contract, Re Hussey, Hussey 
v. Simper, [1921] 1 Oh. 566. 

21. Effect of recital as heir In statute.] — An Act 
of Parliament reciting 8. to be heir does not make 
him so ( per Cur.). — Anon. (1700), 12 Mod. Rep. 
384 ; 88 E. R. 1396. 

22. Can only be excluded by express devise.] — 

No one shall take against the heir without an 


express devise to him. — Fowler v . Blackwell 
(1720), 1 Com. 353 ; 92 E. R. 1108. 

Annotation .*— Consd. Doe d. Elsmoro & Hale v. Coleman 

(1818), 6 Price, 179. 

23. Heir presumptive & heir apparent dis- 
tinguished.] — Heir apparent is he, who, in the 
course of law, must be heir, if he survives hp 
ancestor, as the eldest son. Heir presumptive is 
he who has the present presumption in his favour, 
that he will be heir ; but which presumption may 
be excluded by the intervention of some body 
who has a nearer title. Thus, a nephew may be 
heir presumptive, but not heir apparent, lhus, 
a daughter is heir presumptive, before a son is 
born, but not heir apparent. The most remote 
relation of the whole blood may be heir presump- 
tive ; but the heir apparent can only be he who, 
if not disinherited, or dead before his ancestor, 
must take of course, because it is impossible any 
other should be nearer, or so near to the inheritance. 
— Anon. (1773), Lofft, 273 ; 98 E. R. 64.7. 

24. Bastard — General rule — Cannot be heir-at- 
law.] — A bastard cannot succeed as heir-at-law 
to real property in England. — Birtwhistle v . 
Vardill (1840), 7 Cl. & Fin. 895 ; 4 Jur. 1076 ; 
7 E. R. 1308 ; sub nom. Doe d. Burtwhistle v . 
Vardill, 6 Bing. N. 0. 385 ; West, 500 ; 1 Scott, 
N. R. 828, H. L. ; previous proceedings, sub nom. 
Doe d. Birtwhistle v. Vardill (1835), 2 Cl. 


& Fin. 571, H. L. 

Annotations : — Consd. Re Don’s Estate (1857), 4 Drew* 19 4 ; 
Fenton v. Livingstone (1859), 33 L. T. O. S. 33 j. Expld.* 
Harvey v. Farilie (1880), 6 P. D. 35. Consd. Re ; Good- 
man's Trusts (1881), 17 Ch. D. 266. Refd. Re Wrigbt s 
Trust (1856), 2 K. & J. 595 ; Re AndroB, Andros t>. Andros 
(1883), 24 Ch. D. 637 ; Esealltor v. Escallicr (1885), 10 
App. Cas. 312; Re Grey’s Trust®, Grey ^. Stamford, 
11892] 3 Ch. 88. Mentd. Shaw v. Gould . (1868), L. R. 3 
H. L. 55 ; Skottowe v. Young (1871), 40 L. J. Ch. 366. 

25. .] — Fitz Paen v . Christians 

(1309), Y. B. 2 Edw. 2, fo. 42, pi. 1. 

26. Exception to rule — Bastard eigne & 

mulier puisne.] — Lewkenor v. Lewkenor (1289), 
2 Co. Inst. 97. 

Annotation : — Refd. Doe d. Birtwhistle v. Vardill (1840), 
1 Scott. N. R. 828. 

Effect of legitimation .] — See Bastardy, Vol. 

III., p. 374, Nos. 143-146. 

Rule in Shelley’s Case .] — See Real Property 
(Ittattr'ls Real : Wills. 


Sub -sect. 2. — The Stock of Descent. 

A. At Common Law . 

(a) In General . 

See Law of Property Act, 1922 (c. 16), ss. 148- 
150. . J „ 

27. Descent traced from person last seised.] — 
Kennedy v . Ackland (1739), 9 Mod. Rep. 271 ; 
88 E. R. 445. 

28. .] — Jenkins d. Harris v. Prichard 

(1757), 2 Wils. 45 ; 95 E. R. 677. 

Annotations: — Mentd. Doe d. Andrew v. Hutton (1804) 


221. Can only be excluded by 
express devise. J — An heir-at-law is not 
to be disinherited except by express 
words. The estate devolves upon him 
unless it be distinctly pointed out to 
whom it shall go. — Salter v. Cavanaqh 
(1838), 1 Dr. & Wal. 668.— IB. 

o. Heir-at-law's portion .) — If A. die 
intestate without children, leaving a 
brother & two sisters, the brother as 
heir at law will be entitled to a double 
portion or two-fourths of the real 
estate of A., under Act of Assembly 
26 Geo. 3, cap. 11, s. 12, & the 
sisters to one-fourth each. — D oe d* 


Thompson v. Allanshaw (1840), 1 
Kerr, 84.— CAN. ' 

p. .] — The half brothers & 

sisters of an intestate without children, 
are not entitled to the whole real 
estate, under Act of Assembly, 26 Geo. 
3, cap. 11, but as " the next of kin '* 
they are entitled to the remainder of 
the estate after the portion of tho heir 
at law is deducted. The person en- 
titled as heir by the common law is 
not excluded under the Act, though he 
Is not' one of the next of kin to tlfb 
intestate ; neither are the next of kin 


prevented from taking the remainder 
because they are not in equal degree 
with the heir, but nearer in degree. — 
Doe v. Trouqhton (1857), 8 All. 414, — 
CAN. 

a. Right of widow.) — R. died in- 
testate entitled to real & personal 
property leaving a widow & children : — 
Held : the widow having elected to 
take her interest under s. 4 of Devolu- 
tion of Estates Act, 1886, 49 Viet, 
c. 22 (o), was entitled to one-third of 
the real estate absolutely . — Re Reddan 
(1886), 12 O. R. mm * 
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3 Bob. & P 643 : Doe d. Ducket v. Watts (1807). 0 East. 
17 ; Doo d. Phillips v. Rollings (1847), 4 C. B. 188. 

29. Exclusion of half-blood.] — A non. (1779). 

Lofft, 396 ; 98 E. B. 713. 

30. What amounts to seisin — Entry by 
guardian in socage.] — W hitcombe v. Whitcombe 
( 1709), Prec. Ch. 280 ; 24 E. R. 135, L. C. 

31. ,] — Goodtitle d. Newman v. 

Newman (1774), 3 Wils. 516 ; 2 Wm. Bl. 938 ; 
95 E. R. 1188. 

Annotations: — Reid. R. v. Sutton (1835), 3 Ad. & El. 597 : 
Richards v. Richards (I860), John. 754. Mentd. Wall 
v. Stanwiok (1887), 34 Ch. D. 763. 

32. .] — Doe d. Barnett v. Keen 

(1797), 7 Term Rep. 386 ; 101 E. R. 1034. 
Annotations : — Reid. Claranoe v. Marshall (1834), 2 Cr. & M. 

495. Mentd. Wyllie v . Ellico (1848), 6 Hare, 505. 

33 . .] — R. v . Sherrington (Inhabi- 

tants) (1832), 3 B. & Ad. 714 ; 1 L. J. M. C. 
71 ; 110 E. R. 261. 

34 . .] — r. Vt Sutton (1835), 3 

Ad. & El. 597 ; 1 Har. & W. 428 ; 5 Nev. & 
M. K. B. 353; 4 L. J. K. B. 215 ; 11 E. R. 540. 
Annotation : — Mentd. Russell v. Shenton (1842), 3 Q. B. 449. 

35 . Possession by reversioner.] — A non. 

(1564), Beni. 22 ; 73 E. R. 946. 

In cases of copyhold .] — See Copyholds, Vol. 
XIII., pp. 85, 103,107, Nos. 1059, 1315-1320, 1363. 

(b) Effect of Limitation to Heirs of Grantor or 

Testator . 

36. Heir takes by descent — Though executory 
gift over on contingency.] — H amsworth v. Pretty 
( 1599), Moore, K. B. 644 ; 72 E. R. 813. 

Annotations: — Reid. Scatterwood r. Edge (1697), 1 Salk. 

229 ; Clerk v. Smith (1699), 1 Salk. 241 : Goodridge v. 
Goodrldge (1742), 7 Mod. Rep. 453. Mentd. Luddington 
v . Klme (1698), 1 Ld. Raym. 203 ; AUam v. Heber (1748), 
2 Stra. 1270. 

37. -.] — Doe Pratt v, Timins 

(1818), 1 B. & Aid. 530 ; 106 E. R. 195. 

Annotations : — Reid. Doe d. Player v. Nicholls (1823), 1 
B. & C. 336 ; Manbridge v. Plummer (1833), 3 L. J. Ch. 
82 ; Wood v. Skelton (1833), 6 Sim. 17G. Mentd. Doo d. 
Shelley v. Edlin (1836), 4 Ad. & Kl. 582. 

38. .] — Langley v. Sneyd (1822), 

3 Brod. & Bing. 243 ; 129 E. R. 1277 ; sub nom . 
Langley v. Sneyd, Alcock v. Sneyd, 7 Moore, 
O. P. 163 ; subsequent proceedings , sub nom . 
Langley v. Sneyd (1822), 1 Sim. & St. 45. 

39 . .] — Manbridge v. Plummer 

(1833), 2 My. & K. 93 ; 3 L. J. Ch. 82 ; 39 E. R. 
879. 

40. .] — Wood v. Skelton (1833), 

0 Sira. 176 ; 2 L. J. Ch. 163 ; 58 E. R. 560. 
Annotation: — Coned. Buchanan v . Harrison (1861), 1 John. 

& H. 662. 

41 . .] — Hedger v. Rowe (1682), 3 Lev. 

127 ; 83 E. R. 612. 

Annotations: — Reid. Reading v Rawsteme (1702), 2 Ld. 
Raym. 829 ; AUam v . Heber (1748), 2 Stra. 1270. 

42. Though subject to charge.] — C lertc 

v. Smith (1700), 1 Salk. 241 ; 91 E. R. 214 ; sub nom . 
Clarke v . Smith, 1 Com. 72 ; 1 Lut. 793. 
Annotations : — Reid. Plunket v. PenBon (1742), 2 Atk. 290 ; 

AUam v . Heber (1748), 2 Stra. 1270 ; Van Grutten v. 
Foxwell, Foxwell v. Van Grutten, [1897] A. C. 658. 

43. -Chaplin v. Leroux (1816), 
5M. &S. 14; 105 E. R. 957. 

Armotatiions : — Coned. Wood v. Skelton (1833), 6 Sim. 176. 
Reid. Doe d. Pratt v. Timins (1818), 1 B. & Aid. 530 ; 
Biederman v. Seymour (1841), 3 Beav. 368. 


44. Appointment by will under settle- 

ment.] — Hurst v . Winchelsea (Earl) (1759), 
2 Burr. 879 ; 2 Keny. 444 ; 1 Wm. BL 187 5 
97 E. R. 611. 

45. Right of contribution from other 

devisees for payment Of debts.] — Biederman v. 
Seymour (1840), 3 Beav. 368 ; 10 L. J. Ch. 177 5 
49 E. R. 144. 

Annotation : — Mentd. Owen v . Gibbons, [1902] 1 Ch. 630. 

46. Limitation to one of several eo-heirs — 
Co-heir takes by purchase.] — R eading v. Raw- 
sterne (1702), 2 Ld. Raym. 829 ; 92 E. R. 54 ; 
sub nom . Reading v. Royston, 1 Salk. 242 ; 2 
Salk. 423 ; sub nom . Redding v. Royston, 1 
Com. 123. 

Annotations : — Reid. AUam v. Heber (1748), 2 Stra. 1270; 

Re WUlatta, WUlatts v. Artley, [1905] 1 Ch. 378. Mentd. 

Story v. Windsor (1743), 2 Atk. 630 ; Hodgkinson v. 

Fletcher (1781), 3 Doug. K. B. 31 ; l)oo d. Parker v. 

Grogory (1834), 2 Ad. & El. 14. 

B. Under Statute. 

(a) In General. 

See Inheritance Act, 1833 (c. 100 ), ss. 1, 2 ; 
Law of Property Act, 1922 (c. 16), ss. 148- 
150. 

47. Total failure of heirs of purchaser — Escheat 
to Crown.] — Where land descends to the son of an 
illegitimate father, who is proved to have been 
the purchaser thereof, & the son dies seised, intes- 
tate, & without issue, such land does not devolve 
upon his heirs ex parte matemd, hut escheats to 
the Crown, notwithstanding above Act, s. 2. — 
Doe d. Blackburn v. Blackburn (1836), 1 Mood. 
& R. 547, N. P. 

Annotation : — Reid. Muggloton v. Barnett (1856), 2 Jur. 

N. S. 1026. 

Escheat, see Part VI., Sect. 1, post . 

Sec, now , Law of Property Amendment Act, 
1859 (c. 85), ss. 19, 20.. 

(6) Effect of Limitation to Heirs of Grantor or 

Testator . 

See Law of Property Act, 1922 (c. 16), ss. 19, 
148-150. 

48 . Heir takes as purchaser — For purpose of 
marshalling assets.] — Inheritance Act, 1833, s. 3, 
which provides that land devised to the heir of 
the testator, shall he considered to have been 
acquired by such heir as a devisee, & not by descent, 
applies for all purposes ; & therefore, a demurrer 
by the heir, who was also devisee of the lands, to 
a bill by a legatee seeking to marshal the assets 
of the testator, with reference to such lands, as 
against the heir, was allowed. — Strickland v. 
Strickland (1839', 10 Sim. 374 ; 9 L. J. Ch. 60 ; 
59 E. R. 659. 

Annotation : — Reid. Owen v . Gibbons, [1902] 1 Ch. 630. 

Marshalling of assets, see Executors & Admini- 
strators. 

49 . Heir equivalent to heirs.]— Under a 

devise to or in trust for a testator’s right heirs, 
the person who at the time of the testator’s death 
is his heir-at-law takes now, by virtue of the 
Inheritance Act, 1833 (c. 106), s. 3, as devisee, & 
not by descent as before the Act. 

The word “heir” in that section includes 
“ heirs ” ; & s. 3 operates also to alter the quality 


PART IV. SECT. 2, SUB-SECT. 2.— 

A. (b). 

r. Devise to “ A. & her heirs for 
ever • — Intestacy — Coheirs take in com- 
mon. }— Under a will by which landed 
property is devised to " A. & her heirs 
for ever,* the eldest son of A. (who dies 
intestate) is not entitled to the whole 
property as her sole heir but 1411 st share 


it in common with his brothers & 
sisters. — W illiams v. Williams (1818), 
1 Nfld. L. R. 103.— NFLD. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b). 

M. Ileir takes as purchaser. ] — A 
testator left his estate at Port Albert to 
his widow during widowhood, dc after 


her death or second marriage to his 
lawful heir. The testator died on July 2 3 , 
1870 Held : the heir, by force of 
3 & 4 WU1. IV., 0 . 106, ». 3, would 
succeed to the land by virtue if the 
devise & not by doscent. — Hus 
v. Pearman (1913), 32 N. Z. L. 


H BROOK 

It. 680. 


— N.Z. 


t. Heir takes by descent.] — When 



8 Descent and 

Sect . 2 . — Descent of an estate in fee simple: Sub - 
se ct. 2, B. (b), C. & DA 

of the estate taken by the heir ; so that, if a 
testator leaves co-heiresses, they, under such a 
devise, take as joint tenants not as co-parceners. — 
Owen v. Gibbons, [19021 1 Ch. 636 ; 71 L. J. Ch. 
338 : 86 L. T. 571 ; 18 T. L. R. 347, 0. A. 

50. Devise to right heirs — Coheiresses take as 
Joint tenants not coparceners.] — A testator who 
died in 1858 devised real estate upon trust to pay 
the rents & profits to his niece S. N. for life, & 
afterwards for her children on their attaining 
twenty-one years. And if there should be no such 
child, then to his right heirs for ever. S. N. who, 
together with three other ladies who were still 
living, were the testator’s co-heiresses, died in 
1898 without issue. A summons having been 
taken out to ascertain whether these coheiresses 
succeeded as joint tenants or coparceners : — Held : 
having regard to Inheritance Act, 1833 (c. 106), 
s. 3, they took as devisees & not by descent, 
Coparceny was an incident of descent, & there 
was nothing in the Act to show an intention to 
annex it to the estate of devisees, accordingly the 
three surviving ladies took as joint tenants. — 
Be Baker, Ptjrsey v . Holloway (1898), 79 L. T. 
343. 

Annotation : — Folld. Owen v. Gibbons, [1902] 1 Ch. 636. 

51. .] — Owen v. Gibbons, No. 49, 

ante. 

Coparceners, see Sub-sect. 3, post. 

C. Breaking the Line of Descent . 

See , Inheritance Act, 1833 (c. 106), s. 4. 

52. Grant of estate tail reserving rent — Rent 
follows descent of reversion.] — If a man seised of 
land ex parte maternd , makes a gift of tail rendering 
rent, the new rent is incident to the reversion, 
& shall go with it to the heir ex parte maternd . — 
Syms’s Case (1608), 8 Co. Rep. 51 a; 77 E. R. 
549. 

Annotations: — Mentd. Shiploy’s Case (1 610), 8 Co. Ilop. 134 a; 

Fowlo v. Doglo (1674), Froem. K. B. 157. 

53. Settlement — Ultimate limitation to right 
heirs of settlor — Descent not broken.] — An heir a 
parte maternd limits several estates with reversion 
to his right heirs, it shall go to his heir a parte 
maternd. — Godbold v. Freestone (1694), 3 Lev. 
406 ; 83 E. R. 753. 

Annotations : — Distd. Martin d. Trcgonwoll v, Stracban 

*1744), Willes. 444. Reid. Abbot v. Barton (1708), 11 

Mod. Rep. 181 : Roper v. Radcliffe (1712), 9 Mod. Rep. 

181 ; Ratcliffc’s Case (1720), 1 Stra. 267 ; Harris v. 

Lincoln Bp. (1723), 2 P. Wins. 135 ; Burgess v. Wheate, 

A.-G. v. Wheate (1759), 1 Eden. 177 ; Cave v. Holford 

(1798), 3 Ves. 650 ; Davis v. Kirk (1856), 2 K. & J. 391. 

Manta. Jacob v. Jacob (1898), 78 L. T. 451. 

54 . Ultimate limitation to heir of 

ancestor — Descent not broken.] — By a marriage 
settlement real estate of which the lady was seised 
as heir to her maternal grandfather, was conveyed 
to trustees upon trust for the lady & her heirs 
until the marriage, & after the marriage upon 
trust for the lady for life ; with remainder, in 
default of issue of the marriage, in trust for the 
lady & her heirs, if she survived her husband ; 
but if she predeceased him, then in trust for the 

erson or persons who would at her death have 
ecome entitled to the property if she had died 
intestate & without having been married. The 
lady died without issue in her husband’s lifetime : — 
Held : the ultimate trust being for the benefit 
neither of the settlor, nor of the heirs of the settlor, 
was unaffected by Inheritance Act, 1833 (c. 106), 
& the persons intended to take thereunder were 

a testator directs that his estates shall 
descend as if he died intestate the 


Distribution. 

those who would have been entitled if the settle* 
ment had never been made : & consequently the 
heir ex parte maternd took the property by purchase 
under the settlement. — Heywood v . Heywood 
(1865), 34 Beav. 317 ; 5 New Rep. 441 ; 34 
L. J. Ch. 317 ; 12 L. T. 168 ; 11 Jur. N. S. 633 ; 

13 W. R. 514; 55 E. R. 657. 

55, .] — By a marriage settle- 

ment executed in 1810, real estate of the wife 
was limited to the use of the husband for life, 
remainder to the use of the wife for life, & after 
limitations in favour of the issue of the marriage 
the ultimate limitation was “ to the use of the 
right heirs of J. W. deceased, the mother of the 
wife, for ever.” At the date of the settlement 
the wife was seised of part of the real estate as 
the heiress-at-law of her deceased mother, & of 
the other part as one of the co-heiresses of her 
deceased maternal great uncle. The wife died 
in 1846 ; the husband died in 1871. The limi- 
tations in favour of the issue all failed on the death 
in 1880 of the surviving son of the marriage : — 
Held : under the ultimate limitation, the wife 
took the estate as part of the old estate which she 
had before the marriage & that the descent was 
not broken by the settlement. — Moore v. Simkin 
(1885), 31 Ch. D. 95 ; 55 L. J. Ch. 305 ; 53 L. T. 
815 ; 34 W. R. 254. 

56. Recovery.] — A recovery suffered of an 
estate in fee simple will not alter the nature of 
the descent & therefore if husband & wife, he being 
seised of lands in right of the wife by descent ex 
parte maternd , suffer a recovery to themselves for 
life, with remainder in tail, remainder to the right 
heirs of the wife with a power to the wife to dispose 
of the reversion in fee & they die without issue, 
& without making any disposition of the reversion, 
the estate shall descend to the heir of the wife 
ex parte maternd. — Abbot v . Burton (1708), 
11 Mod. Rep. 181 ; 1 Com. 160 ; 2 Salk. 590 ; 88 
E. R. 976. 

Annotations : — Distd. Martin d. Trcgonwoll v. Stracban 
(1744), Willes. 444. Reid. Ropor v . Radcliffe (17 ID, 
9 Mod. Rep. 181 ; Ratcliffe’s Case (1720), 1 Stra. 267 ; 
Smith v. Triggs (1721), 1 Stra. 487 ; Harris v. Lincoln 
Bp. (1723), 2 P. Wins. 135 ; Garth v. Cotton (1750), 

1 Vos. Sen. 546 ; Burgess v. Wheate, A.-G. v. Wheate 
(1759), 1 Eden, 177; Roc d. Nodon v. Grifflts (1766), 
4 Burr. 1952 ; Cave v. Holford (1798), 3 Ves. 650. 

57, ,] — Where a common recovery is 

suffered of an estate tail the recoveror acquires 
an absolute estate is fee simple, derived out of 
the estate tail ; so that if a tenant in tail by 

urchase under a marriage settlement made by 
is ancestor ex parte maternd with the reversion 
in fee by descent ex parte maternd suffers a common 
recovery to liimself in fee, this estate will descend 
to his heirs general ex parte paternd : for the 
recovery does not let in the reversion in fee but 
a new estate is thereby acquired by purchase 
which is totally different from the old estate tail. — 
Martin v. Strachan (1744), 6 Bro. Pari. Cas. 319 ; 
1 Wils. 66 ; Willes. 444 ; 2 Stra. 1179 ; 5 Term 
Rep. 107, n. ; 2 E. R. 1106, H. L. 

Annotations : — Reid. Armstrong d. Neve v. Wolsey (1755), 

2 Wils. 19 ; Roe d. Crow v. Baldwere (1793), 5 Term Rep. 
104 ; Cave v. Holford (1798), 3 Ves. 650. Mentd. Garth 
v. Cotton (1753), 3 Atk. 751 ; Burgess v. Wheate, A.-G. 
v. Wheate (1759), 1 Eden, 177 ; Doe d. Lusbington v. 
Llandafif (Lord Bp.) (1807), 2 Bos. & P. N. R. 491 ; Collyer 
v. Mason (1821), 2 Brod. & Bing. 685 ; Doe d. Baverstook 
r. Rolfe (1838), 7 L. J. Q. B. 251 ; Tarleton v. Liddell 
(1851), 17 Q. B. 390. 

58. Renewal of lease for lives — Descent 
broken.]— A feme purchases a church lease to her 
& her heirs, for three lives, & dies, leaving an 
infant daughter ; two of the lives die ; the infant’s 

227 ; 4 Dr. & War. 211 ; 2 Con. & 
Law. 577.— IR. 


| heir-at-law takes by descent. — W al- I 
I gott v. Bloomfield <1843), 6 L Bq. R. | 
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guardian renews the lease, this is a new acquisition, 
& shall go to the heirs of the part of the father. — 
Mason v. Day (1711), Prec. Ch. 319 ; Gilb. Ch. 
77 ; 2 Eq. Cas. Abr. 494, pi. 7 ; 24 E. R. 150. 

Annotations: — Polld. Pierson v. Shore (1739), 1 Atk. 480. 

Held. Re Wells Boyer v. McLean (1903), 72 L. J. Oh. 513. 

Mentd. Rawe v. Chichester (1773), Amb. 715. 

59 . .] — Pierson v. Shore (1739), 1 

Atk. 480; West temp. Hard. 711 ; 26 E. R. 305, 
L. 0. 

Annotations: — Confld. Re Wells, Boyer v. Maclean, [19031 

1 Oh. 848. Mentd. Rawe v. Chichester (1773), Amb. 715. 

60 . Conveyance by tenant for life to trustees 
to pay debts — Descent of reversion in fee charged.] 

— Stringer v. New (1741), 9 Mod. Rep. 363 ; 88 
E. R. 509. 

61. Partition by coparceners — Descent not 
broken.] — One of two parceners aliened. The 
alienee & the other parcener agreed to make 
partition, & an apportionment having been made, 
they & each of them, for the perfecting of such 
partition, conveyed to H., in fee, one portion of 
the premises, habendum , to the sole use of the 
alienee in fee, in full of his moiety, & the other 
portion in like manner to the sole use of the second 
parcener, in full of his moiety : — Held : the line 
of descent through the second parcener was not 
broken by the conveyance, but that his moiety 
passed to the heirs ex parte maternd. — Doe d. 
Crosthwaite v . Dixon (1836), 5 Ad. & El. 834 ; 
2 Har. & W. 364 ; 1 Nev. & P. K. B. 255 ; 6 
L. J. K. B. 61 ; 111 E. R. 1382. 

Coparceners .] — See Sub-sect. 3, post . 

62. Devise to trustees in fee — Ultimate 
remainder to heir-at-law of testator — Descent 
broken.] — Devise to trustees, their heirs, exors., 
administrators, & assigns, in trust, to let the 
freehold estates for any term they thought proper, 
at the best improved yearly rent, to pay one- 
third of the rents of the freehold estates to his wife 
for life, & one-third of the personalty to her 
absolutely, & then te lay out the other two-thirds 
of the personalty in the funds ; & to pay the 
dividends & the rents of two-thirds of the freehold 
estates, & after the death of the wife, the other 
third of the rent of the freehold estate to his 
daughter for her own separate use, & after her 
death the freehold estates & two-thirds of the 
personal estate to the daughter’s children, to be 
equally divided amongst them, & to be paid them 
at the respective ages of twenty-one years ; & if 
his daughter died without leaving issue, then his 
freehold estates to his wife for life, & after her 
death to his heir-at-law, as if he had died in- 
testate : — Held : the trustees took an estate in 
fee, & upon the death of the widow, who was the 
surviving trustee, the legal estate descended to 
the daughter, & upon her death without issue, 
vested in the heir-at-law ex parte maternd . — Doe d. 
Tomkyns v . Willan (1818), 2 B. & Aid. 84 ; 106 
E. R. 298. 

Annotations : — Mentd Houston v. Hughes (1827), 6 B. & C. 

403 ; Doo d. Keen v. Walbank (1831), 2 B. & Ad. 554 ; 

Aokland v . Lutley (1839), 9 Ad. & El. 879 ; Ackland v. 

Prlng (1841), 2 Man. & G. 937 ; Doe d. Kimber v. Cafe 

(1852), 7 Exch. 675 ; Collier v. Walters (1873), L. R. 17 

Eq. 252; Baker v . White (1875), L. 11. 20 Eq. 166; 

Cunliffe v. Brancker (1876), 3 Ch. D. 393. 

63 . .] — A devise of all the 

testator’s residuary real estate to trustees in fee, 


upon trust to pay the rents to A. for life, <fc, after 
his death, upon trust to convey the same residuary 
real estate to such person as should answer to the 
description of the testator’s heir at law, breaks 
the descent of real estate which had descended to 
the testator ex parte matPrnd & vests it in his heir 
at law as equitable devisee. — D avis v . Kirk (1856), 
2K.&J. 391 ; 2 Jur. N. S. 857 ; 69 E. R. 834. 

Annotation : — Distd. Buchanan v. Harrison (1861), 1 John. 

& H. 662. 

64. Devise to trustees of part of fee — Descent 
of reversion n otbroken.] — Buchanan v. Harrtson, 

No. 70, post. 

D . Merger . 

Merger generally, see Equity. 

65. Legal & equitable estate vested in same 
person — Legal estate governs descent.] — If the legal 
interest inland descend in fee simple ex parte maternd , 
& the equitable interest in fee simple ex parte pater nd, 
or vice versd , the equitable estate shall merge in 
the legal, & both follow the line through which 
the legal estate descended. — Goodrigiit v. Wells 
(1781), 2 Doug. K. B. 771 ; 99 E. R. 491. 

Annotations: — Apld. Selby v. Alston (1797), 3 Vob. 339. 

Refd. Philips v. Brydges (1796), 3 Ves. 120. 

gg. & f 0r co-extensive estates — Legal 

estate governs descent.] — Where the equitable & 
legal estates, equal & co-extensive, unite in tho 
same person, the former merges ; therefore, where 
the former descends ex parte patemd , the latter 
ex parte maternd , upon their union the paternal 
heir has no equity. — Selby v. Alston (1797), 3 
Ves. 339 ; 30 E. R. 1042. 

Annotations: — Foild. Re Douglas, Wood v. Douglas (1884), 

28 Ch. D. 327. Mentd. lie SoIouh, Thomson v. Selous, 

11901] 1 Ch. 921 ; Fimg Ping Shan v. Tong Shun, IJ918J 

A. C. 403. 

07 . .] — A testator who died 

in 1853 devised as his own an estate which had 
devolved on his late wife in fee as heiress-at-law 
of her mother. The devise was to trustees in fee, 
on trust to pay the rents to the testator’s only son 
<fc to his two daughters in equal shares, <fc to tho 
survivors or survivor of them, with remainder on 
trust for the children of the son & the daughters 
respectively in fee, with an ultimate remainder 
unto & to the use of the testator’s own right heirs. 
f J he son & both tho daughters survived the testator, 
but they all died without issue. The son survived 
the daughters, & died intestate. He was the 
heir-at-law of his father, & also of his mother. 
The testator had also devised real estate of his own 
to the son, who elected to confirm the will : — 
Held : the equitable estate, which the son took 
under the will & by virtue of his election, merged 
in the legal estate which descended to him from 
his mother, & the descent was regulated by tho 
legal estate, & consequently, on his death intestate 
& without issue, the property descended to the 
heir of his maternal grandmother, who was the 
last purchaser of tho legal estate, &> not to his own 
heir. — Re Douglas, Wood v . Douglas (1884), 28 
Ch. D. 327 ; 33 W. R. 390 ; sub nom . Wood v. 
Douglas, 54 L. J. Ch. 421 ; sub nom. Re Douglas, 
Douglas v . Wood, 52 L. T. 131. 

Annotation .—Mentd. Fung Plug Shan v. Tong Shun, [1918] 

A. C. 403. 

68 . Union of seignory & fee In same person — 


PART IV. SECT. 2, SUB-SECT. 2.— C. 

61 i. Partition by coparceners — De- 
scent not broken .] — A., seised in fee, 
died leaving E. & J. his oo -heiresses. 
E. proved the will & died, having de- 
vised all her property to B. In a suit 
to administer A/s assets, a consent was 
made a rule of ot. that the right of J. 


should be determined in the Chancery 
suit as if A. had died intestate ; & it 
was thereby admitted that tho lands 
descended to E. & J.. & that a moiety 
descended to J., & that B. & J. were 
entitled as tenants in common. A final 
decree was made declaring that the 
4ands descended to E. & J. as A. s 
co-heiresses. J. having died intestate : 


Held: though J. took a moiety of 
3 lands under the decree as a pur- 
ser for value, she was not a ‘ pur- 
ser ” within the moanlrg of 
tieritanco Act, 1833, s. 3, s ac- 
hingly tho title by descent as to such 
ilety was to be traced from A., « 
t from J. — Blab® v. Hynes (1882), 
L. R. Ir. 284.— IR. 




Descent and Distribution. 


Sect. 2 . — Descent of an estate in fee simple: Sub - 
s ect . 2 , 7), ; sub-sects. 3, 4, 5. 0 7.] 

By different titles but for same estate.] — If a man 
has a seignory in fee, & afterwards lands descend 
to him on the part of the mother ; in that case 
the seignory is not extinguished, but suspended ; 
for if the lord to whom the land descends dies 
without issue, the seignory shall go to the heir on 
the part of the father, So the tenancy to the heir 
on the part of the mother ; So yet the father had as 
high an estate in the tenancy as in the seignory. — 
Anon. (1581), Godb. 4 ; 78 E. R. 3. 

See, also , Copyholds, Vol. XIII., pp. 51, 152, 
Nos. 607, 1976. 

69. Union of limited fee So executory devise — 
By different titles.] — Upon a devise to the testator’s 
wife B., of all his real So personal estate, etc., in 
trust for the education So maintenance of his only 
daughter M., till she arrived at the age of 21 ; So 
in case of M.’s death before she arrived at 21, then 
a devise of the whole of his estates & effects to B., 
his wife : — Held : M. took a present limited fee, 
either by descent or by implication under the will, 
upon the contingency of her dying under 21 ; So 
B. took an executory devise in fee, which, upon 
her death before the daughter attained 21, de- 
scended to the daughter ; So the daughter after- 
wards dying before she attained 21, such executory 
interest, which did not unite with, nor was merged 
or extinguished in, the fee which she had ex parte 
patemd during her life, descended to her heirs 
ex parte matemd. — Goodtitle v. White (1812). 15 
East, 174 ; 104 E. B. 810. 

70. Union of estate as trustee So equitable 
reversion.] — Where under a devise the whole fee 
is not exhausted, the reversion results to the testa- 
tor as part of his old estate, So the heir takes it by 
descent So not by purchase. Therefore, under the 
law of inheritance as it existed prior to Inheritance 
Act, 1833 (c. 106), if the heir has died intestate 
without being seised of such resulting interest, the 
descent must be traced from the ancestor. 

The ct. will not allow any legal interest existing 
in the heir to prevent the devolution of the equit- 
able interest in the course in which it would pass 
if the legal estate were separate. Therefore, where 
the heir was seised of the legal estate as trustee 
under his ancestor’s will, So the ultimate trusts in 
the fee failed for remoteness : — Held : his legal 
estate did not so unite with his beneficial interest 
as to constitute a seisin of the latter. — Buchanan 
V . Harrison (1861), 1 John. So H. 662 ; 31 L. J. Ch. 
74; 8 Jur.N.S.965; 10 W. B. 118; 70 E. Ii. 909. 


Sub-sect. 3. — Coparceners. 

See Law of Property Act, 1922 (c. 16), s. 10, 
Sched. III. 

71. Take as one heir.] — Both sisters must 
Join ; both take as heir by descent So make but 
one heir to whom the rent descends as one entire 
inheritance (per Cur.). — Stedman v. Bates (1695), 
1 Salk. 390 ; 1 Ld. Baym. 64 ; 91 E. B. 338. 

Annotations: — Raid. Leigh v. Shepherd (1821), 2 Brod. & 
Bing. 405 ; Deoharms e. Horwood (1834), 10 Bing. 526. 

See, also , Copyholds, Vol. XIII., p. 85, No. 1057. 

72. Descendants of coparceners take their 
parents share.] — Beal estate was devised to A. for 
life, with remainder to B. in fee. B. died in 1821, 


in the lifetime of A., leaving 0. So D. her co -heiresses- 
at-law. 0. died in 1824, in the lifetime of A., with- 
out having in any manner dealt with the property, 
leaving a son E. : — Held : it was not necessary to 
trace the descent as to C.’s moiety from B., but 
that E., for every purpose, ought to be taken as 
standing in C.’s place with reference to that 
moiety. — Paterson v. Mills (1850), 19 L. J. Ch. 
310; 18 L. T. O. S. 122 ; 15 Jur. 1. 

73. .] — Inheritance Act, 1833 (c. 106), 

leaves the law of inheritance, in cases absolutely 
plain, as it found it, So was intended only to lay 
down rules where any doubt exists. Where T., 
being seised in fee of certain hereditaments, died 
intestate, leaving two daughters, E. & S., both 
daughters died intestate, each leaving a son : — 
Held : the statute did not apply, So the moiety of 
each daughter descended upon her son. — Cooper 
v . France (1850), 19 L. J. Ch. 313 ; 14 Jur. 214. 

Annotations: — Apld. Re Matson, James v. Dickinson, [1807] 

2 Ch. 509. Refd. Owon v . Gibbons, [1902] 1 Ch. 636. 

74. .] — The doctrine of Cooper v. France , 

No. 73, ante , that on the death intestate of a 
coparcener, a co-heiress of the purchaser of land, 
her son, notwithstanding Inheritance Act, 1833 
(c. 106), s. 2, stands in her place quoad her share — 
applies equally in favour of her more remote 
lineal descendants. Accordingly, on the death 
intestate of a son of such a coparcener : — Held : 
the entire share descended on the nephew of such 
son (the nephew being a grandson of the co- 
parcener) So no part thereof descended to the 
descendants of a sister of the coparcener. — Re 
Matson, James v. Dickinson, [1897] 2 Ch. 509 ; 
66 L. J. Ch. 695 ; 77 L. T. 69. 

75. Devise to co-heiresses by name — Take as 
joint tenants not as coparceners.] — Devise to two 
daughters, there being no other sons or daughters, 
makes them joint tenants, So not coparceners ( per 
Cur.).-— Anon. (1588), Gouldsb. 88 ; 75 E. R. 1014. 

76. .]— Anon. (1601), Gouldsb. 141 ; 

75 E. R. 1051. 

Devise to right heirs — Where heirs co-heiresses.] 
— See Nos. 49, 50, ante. 

Effect of partition by.] — See No. 61, ante 


Sub-sect. 4. — DF4SCENT to Lineal Ancestor — 

POSSESSIO FRATRIS. 

See Law of Property Act, 1922 (c. 16), ss. 147- 
150. 

77. Parent may inherit as cousin of child.] — A 

father or mother may be cousin to the son, So as 
such inherit to him notwithstanding the relation 
of father, etc. — Eastwood v . Vinke (1731), 2 
P. Wms. 613 : 24 E. B. 883. 

Annotations: — Mentd. Riohardson v, Elphinatone (1794). 
2 Ves. 463 ; Re Hall, Hope v. Hall, [1918] 1 Ch. 562. 

78. Brothers So sisters may inherit immediately 
— Though father’s blood corrupted.]— Bobbie’s 
Case (1599), 4 Leon. 5 ; Palm. 19 ; 74 E. B. 688, 
Ex. Ch. 

Annotation: — Reid. Kynnaird v . Leslie (1866), 14 W. R. 761. 

79. .] — A. having been attainted of 

treason, escaped to a foreign country, So there 
married So had children, So was afterwards executed 
on the same attainder: — Held : the descent of 
property between brothers is immediate, So not 
through^ their father ; So the descendants of one of 
A.’s children could inherit property from the 


PART IV. SECT. 2, SUB-SECT. 3. 
a. Impartible property passing bi 
survivorship— -To nearest coparcener oj 
senior line, J — When impartible property 
passes by survivorship from one line 


t/O another, it devolves not on the 
coparcener nearest in blood, but on 
the nearest coparcener of the senior 
lino. — Kaciu kaliyana v. Kaohi 
(1905), 21 T. L, H. 721.— IND. ' 


PART IV. SECT. 2, SUB-SECT. 4. 
b. Brothers may inherit — To ex* 
elusion of father. )r-~ The law of descent 
in New Brunswick has not been altered 
by O, S, c. 7$, except as to tbe double 
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descendants of another, notwithstanding A.’s 
attainder. — Kynnaird v. Leslie (1860), L. R. 1 
C. P. 389 ; Har. & Ruth. 621 ; 36 L. J. 0. P. 220 ; 
14L. T. 750; 12 Jur. N. S. 408 ; 14 W. R. 701. 
Annotation :— Mentd. Phillips v. Eyre (1870). L. R. 6 Q. B. 1. 

80. Though father alien.] — Collingwood 

v. Pays (1004), 1 Sid. 193; O. Bridg. 410; 1 
Vent. 413 ; 1 Lev. 69 ; 1 Keb. 099 ; 82 E. R. 
1062, Ex. Ch. 

Annotations : — Coned. Kynnaird v. Leslie (1866), L. R. 1 C. P. 
389. Befd. Blackborough v. Davies (1701), 1 Ld. Raym. 
684 ; Thornby v. Fleetwood (1720), 1 Stra. 318 ; Doe d. 
Duroure v. Jones (1791), 4 Term Rep. 300; Birtwhistle 
v . Vardlll (1840), 7 Cl. & Fin. 895 ; De Geer v. Stone 
(1882), 22 Ch. D. 243. Mentd. Cowper v. Cowpor (1734), 

2 P. Wms. 720 ; Soot v. Schawrtz (1739), 2 Com. 677 ; 
Evelyn v. Evelyn (1754), 3 Atk. 762 ; Ferrers* Case (1760), 
Eden, 373; Lyons Corpn. v. East India Co. (1836), 1 Moo. 
Ind. App. 175 ; Winter v. Perratt (1843), 9 Cl. & Pin. 606 ; 
Taylors v. Carpenter (1847). 9 L. T. O. S. 514; R. v. 
Manning (1849). 4 Cox, C. C. 31 ; Rittson v. Stordy(1856), 

3 Eq. Rep. 1039 ; Muggleton v. Barnett (1856), 1 H. & N. 
282 ; Re Hawkins, Ex p. Official Receiver, [1892] 1 Q. B. 
890 ; R. v . Speyer, [1916] 2 K. B. 858. 

81. .] — Ratcliff’s Case (1592), 3 Co. 

Rep. 37 a ; 70 E. R. 713. 

Annotations: — Reid. Newman v, Edmunds (1611), 1 Bnlst. 
113 ; Jaqnes v. Collins (1628), Litt. 46 ; Revo v. Malster 
(1635), Cro. Car. 410 ; Collingwood v. Pace (1638), 1 Vent. 
413; Smith v. Tracy (1677), 3 Keb. 806; Kellow v, 
Itowdon (1690), 1 Show. 244; Blackborough v . Davis 
(1 701), 12 Mod. Rep. 615 ; Goodtitle d. Newman v. New- 
man (1774), 3 Wife. 516; Bnshhy v. Dixon (1824), 3 
B. & C. 298. Mentd. Daniel v. Uply (1625), Lat. 39 ; 
Grey’s Case (1641), Cro. Car. 601 ; Fisher v. Wigg (1700), 
1 Ld. Raym. 622 ; Eyre v. Shaftsbury (1722), 2 P. Wms. 
103 : Sherwood v. Ray (1837), 1 Moo. P. C. C. 353 : R. v. 
Clark© (1857), 7 E. & B. 186; Ex p. Barford (I860), 3 
L. T. 467 ; R. v. Howes (1860). 3 E. & E. 332 : R. v. 
Prince (1875), L. R. 2 C. C. R. 154. 

See, now , Inheritance Act, 1833 (c. 100), s. 5. 


Sub-sect. 6. — Priority of Paternal over 

Maternal Line. 

See, now , Inheritance Act, 1833 (c. 100), ss. 7, 8 ; 
Law of Property Act, 1922 (c. 16), ss. 147-150. 

82. Mother of more remote paternal ancestor 
— Preferred to mother of less remote paternal 
ancestor.] — Clere v. Brook (1573), 2 Plowd. 442; 
75 E. R. 063 ; sub nom. Cleer v. Brook, 3 Dyer, 

314 a. „ _ _ 

Annotations: — Reid. Davies v. Lowndes (1835), 2 Scott. 71. 

Mentd. Napper v. Sanders (1631), Hot. 118; James v. 

•Tutney (1639), Cro. Car. 497. 

83. Descendants of less remote male ancestor 
— Preferred to descendant of more remote 
ancestor.] — Where a person seised of an estate by 
descent ex parte maternd, dies without issue, the 
descendants of his maternal grandfather must all 
be extinct before any descendant of a remoter 
maternal ancestor can inherit, however nearly 
related to the propositus , ex parte maternd . — 
Hawkins v . Shewen (1823), 1 Sim. & St. 257 ; 
1 L. J. O. S. Ch. 148 ; 67 E. R. 103. 

84. Failure of superior line of descent — Need 
not be positively proved.] — Pltf., in ejectment, 
claimed as heir through the grandmother of an 
intestate, who died childless in 1868. It was 
proved that all descendants of the intestate’s 
grandfather were dead. The intestate’s great- 
grandfather had a second son bom in 1717, & 
alive in 1755. Nothing further was proved as to 
him, & there was no evidence as to the family of the 
great-grandmother, or of the great-grandfather’ s 
sister, who was a widow In 1765. After 4he in- 


testate’s death advertisements had been issued for 
the heir : — Held : there was evidence to go to the 
jury of failure of the male paternal & superior 
female paternal line. — -Greaves v. Greenwood 
(1877), 2 Ex. D. 289 ; 40 L. J. Q. B. 252 ; 30 
L. T. 1 ; 25 W. R. 639, C. A. 

Annotations : — Reid. Jones v. Hughes (1887), 4 T. L. R. 37 ; 
Lyell v. Kennedy (1887), 18 Q. B. D. 796 ; Re Jackson, 
Jackson v . Ward, [1907] 2 Ch. 354. 

See , further . Evidence. 


Sub-sect. 6. — Qualified Heir. 


See Law of Property Act, 1922 (c. 10), ss. 147- 
150. 

85. Whether entitled to land & rents — Till 
birth of posthumous devisee.] — Snow v . Tucker 
(1603), 1 Sid. 153 ; 82 E. R. 1027. 

gg. .] — Devise to trustees to the use 

of the first & other sons of M. in tail male, with a 
residuary devise. Three months after the testa- 
tor’s death the first son of M. was bom : — Held : 
the residuary devisees were entitled to the inter- 
mediate rfents from the testator’s death to the 
birth of the tenant in tail.— He Mowlem (1874), 
L. R. 18 Eq. 9 ; 43 L. J. Ch. 353 ; 22 W. R. 398. 
Annotation: — Reid. Andrew v. Andrew (1875), 1 Ch. D. 410. 


g7. Till birth of posthumous remainder- 

man.] — A posthumous child born after the next 
rent day had incurred after the death of his father, 
is under the 10 & 11 Will. 3 (c. 10), intitled to the 
intermediate profits of the lands settled as well as 
the lands themselves. — Basset v. Basset (1744), 
3 Atk. 203 ; 20 E. R. 918, L. C. 

Annotations: — Reid. Thollusson v. Woodford (1805), 1 Bos. 
& P. N. R. 357 ; Richards v. Richards (1860) John. 754 ; 
Re W timer’s Trusts, Moore v. Wingfield, [1903] 1 < Oh. 874. 
Mentd. York (Doan & Chapter) v. Middloburgh (1827), 
2 Y. & J. 196. 

Till birth of posthumous heir — Rents 
not got in.] — A. being seised of real estate died, 
leaving his sisters his presumptive co-heirs, his 
wife being enceinte of a son, born subsequently. 
The rents from the ancestor’s death remaining 
unreceived by the co-heirs ; — Held : their seisin 
being gone on the birth of the posthumous child, 
they were not entitled to so much of the inter- 
mediate rents as they had not received before the 
birth of the heir.— Goodale v. Gawtiiorne (1854), 
2 Sm. & G. 375 ; 2 Eq. ltep. 930 ; 23 L. J. Ch. 
878 ; 24 L. T. O. S. 14 ; 18 Jur. 927 ; 2 W. 11. 

080 : 05 E. R. 443. , T . ... 

Annotation : — Consd. Richards v. Richards (1860), John. 7.>4. 

gg, .] — The right of a pre- 

sumptive heir to the rents which accrue due 
between the death of an ancestor & the birth of a 
posthumous heir extends to all rents which have 
accrued due in the interval, whether actually 
received or not, & whether in respect of fee simple 
or entailed estates.— Richards v. Richards 
(1800), John. 754 ; 29 L. J. Ch. 836 ; 0 Jur. N. 8. 

1145 ; 70 E. R. 623. 

Annotations: — Reid. Re 
Vlllar v. Gilbey, [190 
Vonah ns 74k 22 W. R. 508. 


Sub-sect. 7.— Writ de ventre inspiciendo. 
90. Form of proceedlngs.l-WxEEOuGHBT's Case 
(1597), Cro. Eliz. 500 ; 78 E. R^81L 


portion of the heir at law, & if a person 
alee intestate without children, leaving 
a father & brothers, the brothers are 
entitled to his real estate, to the 
exclusion of the father. — Wetmorb 
Wetmore (1874), 2 Pug. 4X3. — 


PART IV. SECT. 2, StfB-SECT. 5. 
e. Both lines rank equally— When 
same degree of relationship. }—L. died 
intestate, leaving as heirs an 
the representatives of deceased uncles 
fc aunts on his father s side, & the 
representatives of a deceased tinoie &■ 


aunt on his mother s side : Held ' . the 
heirs on the maternal side rank equally 
with those on the paternal side . when 
they stand in the same degree of 
relationship. — Cabtkii v. I 
(1907), 4 N. B. Eq. Rep, 10; 

391.— CAN. 



12 Descent and 

Sect. 2. — Descent of an estate in fee simple: Sub • 
sect 7. Sects. 3 & 4 ; Sub-sects. 1 & 2.] 

91. Where widow remarried.] — Theaker’s 
Case (1624), Cro. Jac. 686 ; 79 E. K. 695. 

92. Custody during pregnancy.] — Ascough 

v. Chaplin (Lady) (1730), Cooke, Pr. Cas. 62 ; 125 
E. R. 958 ; sub nom. Ex p. Ayscoughe, Mos. 391 ; 
sub nom. Ex p. Aiscough, 2 P. Wins. 591 ; 2 
Eq. Cas. Abr. 780, L. C. 

Annotation : — Refd. Rxp. Bcllett (1786), 1 Cox, Eq. Cas. 297. 

93. By petition.] — Ex p. Bellett (1786), 

1 Cox, Eq. Cas. 297 ; 29 E. R. 1174. 

94. .] — Re Brown, Ex p. Wallop (1792), 

4 Bro. 0. C. 90 ; Dick. 707 ; 29 E. R. 794, L. C. 
Annotations: — Reid. Kennell v. Abbott 0799), 4 Vos. 802. 

Mentd. Knox v. Wells (1864), 2 Hem. & M. 674. 

95. To whom granted — To devisee as well as 
heir-at-law.] — Ex p. Bellett (1786), 1 Cox, Eq. 
Cas. 297 ; 29 E. R. 1 174. 

90 , .]- Re Brown, Ex p. Wallop, 

No. 94, ante. 

97. Where child entitled to sum of money to 
be raised out of real estate.] — Blakemore v. Blake- 
more (1845), 1 Iiolt, Eq. 328 ; 71 E. R. 769 ; sub 
nom. Re Blakemore, 14 L. J. Ch. 336. 


Sect. 3. — DESCENT OF AN ESTATE TAIL. 

See Law of Property Act, 1922 (c. 16), ss. 147- 
150. 

98. Estate in tail general — Half blood can 
inherit.] — Beaufitz v . Faukener (1311), Selden 
Society, Year Books of Edw. 2, Vol. VI., p. 58. 

99. Estate in tail female — Heir must devise 
through females.] — A son’s daughter cannot take 
by limitation to the heirs female of the body of the 
father, for such heirs female must derive all by 
females. — Johnson v. Nortiiey (1700), 2 Vern. 
407 ; Prec. Ch. 134 ; 23 E. R. 863. 

100. Rule of possessio fratrls — Not applicable 
to estates tall.J — The rule of possessio fratris does 
not apply to estates tail, nor to inheritances in 
fee simple without an actual possession of the 
brother of the whole blood. — Doe d. Gregory v. 
Which elo (1799), 8 Term Rep. 211 ; 101 E. R. 
1350. 

101. Qualified heir in tall — Same as In estates 
In fee.] — Richards v . Richards, No. 89, ante. 

See, further , Sect. 2, sub-sect. 6, ante . 

Copyholds.] — See Copyholds, Vol. XIII., pp. 
103, 104, No. 1317, 1328. 


Sect. 4. — DESCENT OF AN ESTATE PUR 

AUTRE VIE. 

Sub* sect. 1. — In General. 

See, generally , Real Property & Chattels 
Real. 

102. Estate of freehold — Not distributable 

PART IV. SECT. 3. 

d. Abolition of estates tail.] — 

When testator devised lands to liis 
son It., “ for & during his natural 
lifetime, then to devolve to his eldest 
child lawfully begotten in a lino of 
succession forever,” & {testator died 
before the passiug of the Act abolishing 
estates tail, it was contended that 
R., who died childless, under his 
father’s will took an estate tail which 
the Act converted into an estate in 
fee, & therefore deft., to whom R. 
had oonveyed the land in fee, 8c not 
the heirs of testator, were entitled to 
the land on the death of R. : — Held : 

R. took only an estate for life. — 


Distribution. 

among next of kin.] — O ldham v. Pickering 
(1696), Carth. 376 ; Comb. 388, 475 ; Holt, K. B. 
503 ; 12 Mod. Rep. 103 ; 2 Salk. 464 ; 90 E. R. 
819 ; sub nom. Olderoon v. Pickering, 1 Ld. 
RAym. 96 ; 91 E. R. 739 ; sub nom. Oldison v. 
Pickering, 3 Salk. 137. 

Annotations : — Mentd. Ripley v. Waterworth (1802), 7 Ves. 
425 ; Head v . Godleo, Reynolds v. Godloe (1859), 29 
L. J. Ch. 633. 

103. Not estate of inheritance.] — If a freehold 
lease for lives be limited to A. & the heirs of his 
body, with remainders over, A. may dispose of the 
whole, & defeat the remainders by any conveyance 
during his lifetime ; or scmble : by his will alone. 

Such estates certainly are not estates of in- 
heritance ; they have been sometimes called, 
though improperly, descendible freeholds ; strictly 
speaking, they are not descendible freeholds 
because the heir-at-law does not take by descent 
(Lord Kenyon, C.J.). — Doe d. Blake v. Luxton 
( 1795), 6 Term Rep. 289 ; 101 E. R. 558 ; previous 
proceedings , sub nom. Blake v. Blake (1786), 

1 Cox, Eq. Cas. 266 ; subsequent proceedings , sub 
nom. Blake v . Luxton (1815), Coop. G. 178. 

Annotations : — Consd. Rc Inman, Inman v. Inman, [1903] 

1 Ch. 241. Refd. Konrick v. Beaucicrck (1802), 3 Bos. 8c 1’. 
175 ; Slado v. Pattison (1835), 5 L. J. Ob. 51 ; Stead v. 
Platt (1853), 18 Beav. 50 ; Crosswell v. Hawkins (1857), 3 
Jur. N. S. 407 ; Phillips v. Ball (1859), 6 O. B. N. S. 81 1. 

104. .] — Re Miciiell, Moore v . Moore, 

No. 106, post. 

105. Words of last conveyance of property 
decide descent.] — An estate pur autre vie was 
created by the conveyance of applt.’s life estate in 
lands to applt. & resp. to hold to the use of them 
& their heirs upon certain trusts, with a declaration 
that all the estates & interests conveyed to resp. 
were conveyed to her as trustee for an infant : — - 
Held : the infant’s equitable estate was not an 
estate to him & his heirs, & there being no “ special 
occupant,” the infant’s estate upon his death 
passed to his administratrix under Wills Act, 
1837 (c. 20), s. 0. 

It has long since been established that in deter- 
mining the quality of an estate pur autre vie , that 
is whether it goes to a special occupant or to the 
exor. by statute, you look to the terms of the last 
conveyance of the estate & not to the original 
grant, to ascertain whether it is to go to the heir 
or the legal personal representative. If it is to 
go to the heir, my present impression is that 
express words are necessary, & that in a deed, at 
all events, the word “ heir ” must be used for the 
purpose of designating the special occupant (Lord 
Davey). — Mountcashell (Earl) v. More-Smyth, 
[1896] A. C. 158 ; 65 L. J. P. 0. 12 ; 74 L. T. 321, 
H. L. 

Annotations: — Consd. Re Inman, Inman v. Inman, [1903] 

1 Ch. 241. Refd. He Sheppard, Sheppard v. Manning 
(1897), 45 W. R. 475. 

In copyholds, see Copyholds, Vol. XIII., pp. 
65, 66, Nos. 805-816. 

103 i. Not estate of inheritance .] — A 
tenant Quasi in tail in possession of an 
estate pur autre vie,, has full power over, 

& may, by any act infer vivos, deal 
with the estate precisely as if there 
never had been any settlement ; but 
a \ quasi tenant in tail in remainder 
cannot, without the concurrence of the 
tenant for life, dofeat the subsequent 
remainders. But if he alien with the 
consent of the tenant for life, or obtain 
a renewal with his concurrence, or if 
the tenant for life procures a renewal, 

& then conveys to the tenant quasi in 
tail, this will be sufficient to bar the 
quasi entail. — Allen v. Allen (1842), 

2 Dr. & War. 307,— IB, 


McKay v . Annand (1863), 1 Old. 247. 

—CAN. 

e. .] — Re Simpson’s Estate 

(1863), 1 Old. 317.— CAN. 

f. .] — McKenzie v . McKenzie 

(1864), 2 Old. 178.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

g. Application of rule possessio 
fratris — What is sufficient seisin.}— The 
rule of possessio fratris applied to 
estates pur autre vie. The receipt of 
rent by the step-mother of an infant 
was a sufficient seisin to entitle his 
sisters of the whole blood, in exclusion 
of a brother of the half blood. — L ong 
v. Myles (1822), 1 Fox 8c S. Ir, 1.- 
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Part IV.— Descent of Real Estate. 


3ub*sbct. 2. — The Heir as Special Occupant. 

See, now, Land Transfer Act, 1897 (c. 65), s. 6 : 
Law of Property Act, 1922 (c. 16), s. 148. 

106. General rule.]— The law as to the trans- 
mission of estates pur autre vie is marked by some 
peculiarities. If lands were given to A. for the 
life of B., then, anciently, on the death of A., the 
estate went to the first person who took possession, 
whoever he might be ; & such person was known 
as the occupant. Lord Coke (Co. Litt. 41 b) 
points out how this inconvenient result may be 
avoided. He says : “It were good to prevent the 
uncertainty of the estate of the occupant to add 
these words, ‘ to have & to hold to him & his heirs 
during the life of the cestui que vie* ; & this shall 
prevent the occupant, & yet the lessee may assign 
it to whom he will ; or if he hath already an estate 
for another man’s life without these words, then 
it were good for him to assign his estate to divers 
men & their heirs during the life of the cestui que 
vie,** This has ever since been recognised as law. 
The special occupant, as the heir under these 
circumstances is called, may therefore be pointed 
out either in the instrument by which the limita- 
tion of the estate was originally created, or by an 
instrument executed by the tenant pur autre vie. 
It is to be observed, however, that the heir in such 
cases took as occupant, & not as deriving title 
through the original tenant. The estate is con- 
sequently not an estate of inheritance. 

Wills Act, 1837 (c. 26), s. 6, provides that, where 
there is no special occupant of an estate pur autre 
vie, it shall go to the exor. or administrator of the 
party that had the estate by virtue of the grant 
(Stirling, J.). — Re Michell, Moore v. Moore, 
[1892] 2 Ch. 87 ; 61 L. J. Ch. 326 ; 66 L. T. 366 ; 
40 W. R. 375. 


107. Express words necessary to make heir 
special occupant.] — Mountcasiiell (Earl) v . 
More-Smyth, No. 105, ante. 

108. Heir does not take by descent.] — Doe d. 
Blake v. Luxton, No. 103, ante. 

109. .] — If an estate is given to A. simply 

during the life of B., & A. dies before B., any 
person getting possession of the land after the 
death of A. will be entitled to hold it as the general 
occupant ; but if an estate is limited to A, & his 
heirs during the life of B., a general occupant is not 
permitted, but the heir will take as special occupant, 
& not by descent. 

Sernble : if an estate is given to A. & his exors. & 
administrators during the life of B., & A. dies 
lirst, the exor. would be capable of taking the 
estate as special occupant. 

If A., haying an estate to himself, his heirs & 
assigns, during the life of B. conveys the legal 
interest to trustees, their exors., administrators & 
assigns, & the trustees die in the lifetime of the 
cestui que vie , the exors. of the trustees will be 
special occupants, & A. will have no interest in 
the legal estate. — Northen v. Carnegie (1859), 
4 Drew. 587 ; 28 L. J. Oh 930 ; 33 L. T. O. 8. 
355 ; 7 W. It. 481 ; 62 E. It. 225. 
f 'notation : Refd. Re Michcll, Mooro v. Moore, 1 1 892 j 2 

v-' o7 • 

XT 11 ?A . •]-—#« Miciiell, Moore v . Moore, 

No. 106, ante . 

. named by instrument executed by 

atite ^ ICHELL > M^ore v. Moore, No^ 106, 


112. Gift to A. & B. for life — Remainder to C. 


on death of B. — C. special occupant.] — A. being 
tenant for life, levies a fine to the use of himself & 
B. for life, & if B. die, living A. to the use of C. 
The estate on the death of B. in the lifetime of A. 
shall go to C. as an occupant.— Castle v . Dod 
( 1607), Cro. Jac. 200 ; 79 E. R. 175. 

Annotations :--Con8&. Pinkor v , Litcott (1665), O. Bridg. 
Geary v. Bearcroft (1666), Cart. 57 ; Penny v. Allen 
(1857), 7 Do G. M. & G. 409. Refd. Holden v. Small- 
brooke (1668), Vaugh. 187. 

113. Lease at will by tenant pur autre vie — 
Lessee occupant on death of tenant.] — Skelliton 
v. Hay (1619), Cro. Jac. 554 ; 79 E. R. 475. 

Annotations t:— Consd. Holden v. Smallbrooke (1668), Vaugh. 
187. Refd. Geary v. Bearcroft (1666), Cart. 57. 

114. Gift to A. & his heirs — Heir special 
occupant — Rent charge.] — A rentchargc granted to 
a man & his heirs during his life & the lives of 
three others, is good, & it shall descend to the 
heir as occupant. — Bowles v. Poore (1611), Cro. 
Jac. 282 ; 1 Bulst. 135 ; 79 E. R. 242. 

Annotation : — Mentd. Gravonor v. Woodhouso (1824), Si 
Bing:. 71. 

115. .] — Northen v. Carnegie, 

No. 109, ante . 


116. .] — Re Michell, Moore v. 

Moore, No. 106, ante. 

117 . Devise to B. by A. — Heir of devisor 

special occupant.] — Where the tenant of lands, 
granted to him & his heirs pur autre vie, devised 
them “ to A. B.,“ without saying more, & A. B. 
died, living cestui que vie : — Held : the heir of the 
devisor was entitled to the lands as special occu- 
pant. — Doe d. Jeff u, Robinson (1828), 8 B. & C. 
296 ; 2 Man. & Ry. K. B. 249 ; 6 L. J. O. S. K. B. 
273 j 108 E. R. 1053. 

Annotations: — Consd. Northen v. Carnegie (1859), 28 
L. J. Ch. 930. Refd. Slade v. Pattison (1835), 5 L. J. Ch. 51. 

118. Conveyance by tenant in tail — To A. & 
his heirs — Heir special occupant.] — Tenant in tail 
by bargain & sale conveys to another <fc his heirs. 
The bargainee has only an estate descendible for 
the life of tenant in tail, & not devisable under 
34 & 35 H. 8, c. 5, but on the death of bargainee 
his heir shall take as special occupant. — Took v. 
Glascock (1669), 1 Wms. Saund. 250 i 85 E. R. 
298. 

Annotations: — Refd. Macholl v. Clerk (1702), 1 Coin. 119. 
Mentd. Doe d. Jones v . Harrison (1882), 3 B. & Ad. 764 ; 
Luck v . Furze (1865), 19 C. B. N. S. 96 ; Hcymann v. li. 
(1873), 28 L. T. 162. 

119. Gift to A. his heirs, executors, admini- 
strators & assigns — No devise — Heir special occu- 
pant.] — If an estate pour autre vie be limited to a 
man, his heirs, exors., administrators, & assigns, 
& be not devised, it descends to the heir as a special 
occupant. — Atkinson v. Baker (1791), 4 Term 
Rep. 229 ; 100 E. R. 989. 

Annotation : — Refd. Carpenter v. Dunsmuro (1854), 3 E. & B. 
918. 

120. Gift to A., his heirs & assigns, to hold to 
A. & his assigns — Heir special occupant.] — Demise 
to II. her heirs & assigns, to have & to hold to tho 
said H. & her assigns for the life of G. : — Held : 
under these words an estate passed to H., her heirs 
& assigns, for the life of G., so that on her death 
in the life of G., her heir would take as special 
occupant. — Doe d. Timmis v. Steele (1843), 4 
Q. B. 663 ; 3 Gal. & Dav. 622 ; 12 L. J. Q. B. 272 ; 
1 L. T. O. S. 168, 169 ; 7 Jur. 555 ; 114 E. R. 1048. 


Annotation : — Refd. Phillips v. Ball (1859), 6 C. B. N. S. 811. 


121. Sale of estate pur autre vie — Death of 
life tenant before conveyance — Whether heir 


PART IV. SECT. 4, SUB-SECT. 2. 

h . Lease pur autre vie — To A . & 
hxs heirs— Heir special occupant. ] — In 
case oi a lease pur autrie vie to a man 


& Ids heirs ; on the death of the 
grantee, in the lifetime of cestui que 
trie, his heir takes not as heir, but as 
special occupant. — Dowell v. Dionan 
C1826), Batt. 698.— IR. 


k. .] — Wall v. 

Byrne (1845), 7 1. Eq. R. 578 ; 2 
Jo. & Lat. 118.— IR. 

l. .] — Re Kino, 

Kinu v. Kino, [1899] 1 I. R. 30. — IR. 




Descent and Distribution. 


Sect. 4. — Descent of an estate pur autre vie: Sub - 

1 , 2 <fc 3. j 

special occupant as trustee for purchaser.] — Lessee 
for another man’s life contracted to sell his estate, 
& received the purchase-money, but died before 
conveyance. His heir entered as special occupant : 
— Held : the vendor was trustee for the purchaser, 
& the trust was binding on the heir, although as 
special occupant, he was not privy to the contract. 
—Stephens v. Baily (1666), Nels. 106 ; 21 E. R. 
802. 

Annotation : — Reid. Cell v. Vermedim (1694), Fro cm. Ch. 199. 

122. .] — Anon. (1672), Freem. 

Ch. 155 ; 22 E. It. 1126. 


Sub-sect. 3. — Descent to Personal Repre- 
sentatives. 

See Wills Act, 1837 (c. 26), ss. 2, 6; Land 
Transfer Act, 1897 (c. 65), s. 1 ; Law of Property 
Act, 1922 (c. 16), ss. 155-163. 

123. Gift to A. & his assigns.] — Where a lessee 
of lands demised to him, his heirs & assigns, for 
lives, devised the premises for the residue of the 
term to W. J. L. & his assigns, who died intestate : 
— Held: the premises did not go to the heir of 
W. J. L., but to his personal representative, under 
Stat. Frauds.— D oe d. Lewis v . Lewis (1842), 9 
M. & W. 662 ; 11 L. J. Ex. 305 ; 6 Jur. 375 ; 
152 E. R. 280. 

Annotations :— -Consd. Reynolds v. Wright (I860), 2 Pe G. F. 
Sc J. 590 ; lie Inman, Inman v. Inman, 11U031 1 Oh. 211. 

124. Gift to A., his exors. & administrators.]— 

Noktiien v. Carnegie, No. 109, ante. 

125. Conveyance of legal estate to trustees — 
No special occupant of equitable estate.]— A. by 
will devises lands to trustees & their heirs, in trust, 
that the profits should be equally divided between 
his wife & daughter, the heir of the testator, 
during the wife’s life, & after her death ho devises 
the same to the use of his daughter in tail, with 
remainder over ; the daughter dies without issue, 
& intestate, during the mother’s life : — Held : the 
mother & daughter were tenants in common, <& 
the mother should have a moiety of the profits 
during her life, & the other moiety, by Stat. 
Frauds, should go to the exors. or administrators 
of the daughter, as before that statute it would 
have been liable to occupancy, & not to the heir 
of the testator, as profits undisposed of & resulting 
to him. — Philips v. Philips (1701), 1 P. Wins. 34 ; 
1 Eq. Cas. Abr. 292, pi. 6 ; Freem. Ch. 11, 247 ; 
1 Ld. Raym. 721 ; Free. Ch. 167 ; 2 Yem. 430 ; 
24 E. R. 283, L. C. 

Annotations : — Mentd. Crawley v. Crowtkor (1702), Freem. 
Ch. 257 ; Bagshaw v. Spencer (1743), 2 Atk. 570 ; Jones 
v. Morgan (1783), 1 Bro. C. C. 206 ; Ingle v. Vaughan* 
Jenkins (1900), 69 L. J. Ch. 618. 

126. .] — Penny v. Allen (1857), 


7DeG.M.&G.409; 29 L. T. O. S. 41 $ SJur.N.S. 
273 ; 5 W. R. 303 ; 44 E. R. 160, L. C. 

Annotation : — Mentd. Morgan v. Morgan (1870), L. B. 10 

Eq. 99. 

127. .] — Mountcashell (Earl) v. 

More-Smyth, No. 105, ante. 

128. .] — A testator who died in 

1873 devised his real estate to trustees upon trust 
to pay the rents & profits unto & for the benefit 
of nis three daughters A., B., & C. & their issue 
in equal shares for & during the term of their 
natural lives respectively, & the life of the longer 
liver of them. On the death of A., leaving three 
children, the ct. had decided that these children 
became absolutely entitled in thirds to A.’s share ; 
two of A.’s children having since then died in- 
testate ; — Held : no special occupant having been 
designated the interest of A.’s deceased children 
passed to their respective legal personal repre* 
sentatives under Wills Act, 1837 (c. 26), s. 6 . — Re 
Sheppard, Sheppard v. Manning, [1897] 2 Ch. 
67 ; 66 L. J. Ch. 445 ; 76 L. T. 756 ; 45 W. R. 
475 ; 41 Sol. Jo. 451. 

129. ,] — A testator devised an equit- 

able estate pur autre vie , limited to himself, his 
heirs & assigns, to certain trustees, their heirs & 
assigns, for the use of his grandson, describing the 
property as freehold hereditaments. The grandson 
died intestate : — Held : though the entire estate 
had passed to the grandson, there was nothing on 
the face of the will to entitle his heir to claim as 
special occupant, & the estate therefore passed to 
his administrator under Wills Act, 1837 (c. 26), 
s. 6. — Re Inman, Inman v. Inman, fl903] 1 Ch. 
241 ; 72 L. J. Ch. 120 ; 88 L. T. 173 ; 51 W. R. 
188 ; 47 Sol. Jo. 92. 

130 . Heir named as special occupant — 

No heir.] — There may be a special occupant of an 
equitable estate pur autre vie. Leasehold estates 
pur autre vie were devised in trust for A., his heirs, 
sequels in right, exors., administrators & assigns. 
A. survived the devisor, &, being illegitimate, died 
without heirs & intestate, living the ccstuis que 
vie : — Held : the devised estates passed under 
the Wills Act, 1837 (c. 26), to A.’s administrator. — 
Reynolds v. Wright (1860), 2 De G. F. & J. 590 ; 
30 L. J. Ch. 381 ; 3 L. T. 631 ; 7 Jur. N. S. 246 ; 

9 W. R. 211 ; 45 E. R. 749, L. C. 

131. Death of trustees in lifetime of 

tenant.] — Northen v. Carnegie, No. 109, ante . 

132. Rentcharge pur autre vie — Effect of death 
of grantee.] — Salter v. Boteler (1602), Moore, 
K. B. 664 ; 72 E. R. 825. 

Annotations : — Consd. Hassell d. Hodgson v. Gowtbwaito 

(1744), Wiiles, 500. Reid. Holden v. Smallbrooke (1668), 

Vaugh. 187 ; Bearpark v. Hutchinson (1830), 7 Bing. 

178. Mentd. Soattergood v. Edge (1699), 12 Mod. Bep. 

278. 

133 . ,] — a rentcharge pur autre vic 9 

where the grantee dies, cestui que vie surviving, 
passes, by operation of Stat. Frauds, to the exor. 
of the grantee. — Bearpark v. Hutchinson (1830), 

7 Bing. 178 ; 4 Moo. & P. 848 ; 9 L. J. O. S. C. P. 
1; 131 E. R. 69. 
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125 i. Conveyance of legal estate to 
trustees — No special occupant of equit- 
able estate. 3— A lease for lives— 
habendum to the lessee, his heirs, etc.— 
was conveyed by marriage settlement 
to trustees, their exors., etc., upon 
trust, after certain life interests, for 
the children of the marriage, subjeot to 
appointment ; Sc in default of appoint- 
ment, for the ohildren absolutely, but 
without words of limitation. The 
ohildren died before the determination 
of the life interests, under age Sc un- 
married. It was assumed that they 


took a vosted estate in the entire 
interest in the lease pur autre vie : — 
Held : upon the determination of the 
life interests, the personal repre- 
sentative, Sc not the heir-at-law of the 
children, became entitled to the bene- 
ficial interest in the lease. — Cxujkjek v. 
Brady (1881), 4 L. R. Ir. 653.— IR. 

m. Least pur autre vie — No words 
of limitation — No special occupant. ] — 
A lessee of lands which had been 
demised to him, his heirs Sc assigns, 
for three lives or thirty-one years, 
conveyed the lands by deed to M. to 
hold the same unto Sc to the use of M* 
for the existing lives, without using 


words of limitation. M. afterwards 
died intestate as regards the lands : — 
Held : M.’s interest in the lease passed 
on his death to his personal repre- 
sentative, Sc not to his heir-at-law. — 
Re Murray, Murray v. Condron, 
[1916] II. R. 302.— IR. 

132 i. Rentcharge pur autre vie — 
Effect of death of grantee.}— A rent 
charge was granted to A. & his heirs, 
charged on land held for lives with a 
covenant for perpetual renewal, A. 
died intestate & without an heir:— 
Held : his administratrix was entitled 
to the rent charge. — P lunkbt v. 
Reilly (1852), 2 1. Ch. B. 585.— IR. 
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Sect. 6. — DESCENT OF CUSTOMARY LANDS. 

Sub-sect. 1. — In General. 

Sec, generally, Heal Property Sc Chattels 

“tS* tT^ W ^ of Pr °perty Act, 1922 (c. 16), 
8. 128, sched. 12. 

184, Customary rules only altered by Parlia- 
ment— Not by words in grant.]— Anon. (1500), 
Jenk. 220 ; 2 Dyer. 179 b ; 145 E. 11. 151. ' 


Sub-sect. 2. — Copyholds. 

io V oL XIIL * PP- 102-110, Nos. 
1306-1401. 

See Law of Property Act, 1922 (c. 16), ss. 128- 


Sub-sect. 3. — Gavelkind Land. 

As to custom of gavelkind.]— Heal Pro- 
perty & Chattels Heal ; Law of Property Act, 
1922 (c. 16), s. 128, sched. 12. 

135. Custom of descent.]— It being established 
that by the custom of gavelkind the brothers of 
an intestate dying without issue are his heirs in 
gavelkind, the rule of descent, that the issue of a 
parent take jure representation^, applies, Sc hence 
the issue ad infinitum of a deceased brother stand 
in his place, taking likewise, according to the 
custom. Therefore, where a man died, intestate, 
seised of gavelkind lands, leaving a nephew. Sc 
two sons of a deceased nephew : — Held : the latter 
were entitled, jure representationis , to the share 
which their fattier, if living, would have taken.— 
Hook v . Hook (1862), 1 Hem. Sc M. 43 ; 1 Now 
liep. 85 ; 32 L. J. Ch. 14 ; 7 L. T, 501 ; 9 Jur. 
N. S. 42 ; 11 W. H. 105 ; 71 E. K. 19. 

136. Applicable to estates tall.]— A. seised 

in fee of Borough English land demises it to B. 
Ins son in tail, Sc dies. B. dies seised, having issue 
two sons : — Held : the youngest son shall inherit 
as well to the tail as to the fee simple. So all the 
issues shall inherit an estate tail m gavelkind. — 
Weeks v . Carvel (1602), Noy. 106 ; 74 E- H. 1071. 

137. Partibility— Cousins Sc second cousins.]— 
In a partition suit in Chancery, second cousins 
Sc second cousins once removed were accepted as 
co-heirs in gavelkind. — Cole v. Wade (circa 1790), 
cited in [1902] 2 Ch. at p. 496. 

lie C3lenoweth » Watd y - Bwelloy, 

138. — Extends to ail degrees of remote- 
ness.]— The partibility of lands held in gavelkind 
among the heirs in equal shares extends to col- 

w?/ir S of , e y, ei 7 degree, Sc is not confined io 
orotners, Sc their issue or nearer relations. — Re 
ctienoweth Ward v. Dwelley, [1902] 2 Ch. 

HOT •’ 7a ?, 39 ; 86 L. T. 890 j 50 W. II. 

°«3;18T. L. R. 702 5 46 Sol. Jo. 634. 
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rul. 4 m-iv.iu i *?. r l ght - heir ot A.— Common law 
bZurt fflil 11 * 1 la ? d in gavelkind, or 
the rilht °?k f ± r Me ’ tIje remainder to 

for thfs °, f A' the tru ® hei rs shall take it, 

run to the heir nf tv, 6 case °* c ? st< >m, & so must 
CmBKF aeiff ^ conwnon law.— C opnden v. 
1807™ (i612) ' re Ported m Hob. 20 ; 80 E. R. 

Goddard (1863). O. Brldg. 35; WrisStlfH&toaeeT 1 )'. 


2 Keb. 102 : Pybus v . Mitford (1674), Freetn. K. B. 369 ; 
Fisher v. wigg (1700), 1 Ld. Itaym. 622; Idle v, Cooke 
(1705), 2 Ld. Itaym. 1144; Abbot ». Burton (1708), 
11 Mod. Hod. 181 ; Ropor v. Radcliffo (1712), 9 Mod. 
Hop. 181 ; Darbison v. Beaumont (1713), Fortes. Hop. 
18; Brown t>. Barkham (1717), 1 etra. 35; Harris v. 
Lincoln Bp. (1723), 2 P. Wins. 135 ; PapiUion v. Voice 
(1728), Kel. W. 27; Godolphin t>. Abingdon (1740), 2 
Atk. 57 ; Newooinan v. Bothlem Hospital (1741), Amb. 
785 ; Martin d. Tregonwoll v. Strachan (1744), Wllles, 
444 ; Gulliver v. Vanx (1746), 8 Do G. M. & G. 167 : 
Allam v. Hobor (1747), 2 Stra. 1270 ; Stanley v. Lennard 
(1758), 1 Edon. 87 ; Stephenson v. Hoatheote (1768), 
1 Edon. 38 ; Crosloy v. Clare (1761), 3 Swan. 320, n. ; 
Jones v. Morgan (1783), 1 Bro. C. C. 206 ; Buck d. Whalley 
v. Nurton (1797), 1 Bos. & P. 53 ; Right d. Compton v. 
Compton (1808), 0 East. 267 ; Wright v. Atkyns (1810), 
17 Vos. 255 ; Doo d. Chutfcaway v. Smith (1816), 6M.&8, 
126 ; Cholmondeley v. Clinton (1820), 2 Jac. & W. 1 ; 
Miller v. TravorB (1832), 8 Bing. 244 ; Doe d. Gord v. 
Needs (1836), 2 M. & W. 129 ; Chambers t>. Taylor (1837), 
6 L. J. Ch. 193; Doo d. Hisoooks v. Hisoocks (1839), 

5 M. & W. 363 ; Wlntor v. Porratt (1843), 9 Cl. k Fin. 
606; Whito u. Briggs (1848), 2 Ph. 583 : Holmes v. 
Godson (1856), 25 L. J. Ch. 317 ; Evans v. Angell (1858), 
32 L. T. O. S. 382 ; Parkor v. Nickson (1863), 1 De G. J. 

6 8m, 177 ; Holt v. Sindrey (1868), L. R. 7 Kq. 170; 
Lightfoot i\ Maybery, 11914] A. C. 782. 

142. .1 — A testator by his will devised 

his real estate to his wife for life, with remainder 
“ to his then heir male Sc his heirs in strict tail 
male.’* The testator died seised of land held in 
fee or common socage Sc in gavelkind, & left several 
sons, who were living at the death of the testator’s 
wife : — Held : on the death of the wife the 
testator’s then eldest son Sc heir male, according 
to the common law was entitled to the lands held 
in gavelkind as well as to those held in fee or 
common socage. — Thorp v. Owen (1854), 2 Sm. 
Sc G. 90 ; 2 Eq. Hep. 392 ; 23 L. J. Ch. 286 ; 18 
Jur. 641 ; 2 W. K. 208 ; 05 E. H. 315. 

Annotations : — Kefd. Policy v. Policy (No. 2) (1862), 31 
Bcav. 363 ; Garland v. Beverley (1878), 9 Ch. D. 213. 

143. .] — Two houses, one of lease- 

hold Sc the other of gavelkind tenure, were given 
by will, after the exhaustion of prior limitations, 
to the right heirs of the testator : — Held : the 
heir-at-law was entitled to both. — S laden v. 
Sladen (1802), 2 John. Sc H. 369 ; 31 L. J. Ch. 
775 ; 7 L. T. 63 ; 8 Jur. N. S. 1075 ; 10 W. 11. 
597 ; 70 E. R. 1100. 

Annotation : — Consd. Garland v. Beverley (1878), 9 Ch. D. 
«lo« 

144. .]— A testator made devises of 

gavelkind lands for lives & in tail, with remainder 
to his right heirs : — Held : on failure of the parti- 
cular estate the lands passed to the heir at common 
law, Sc not to the gavelkind heirs. — Garland v. 
Beverley (1878), 9 Ch. D. 213; 38 L. T. 911; 
26 W. H. 718 ; sub no in. Re Garland, Garland 
v. Beverley, 47 L. J. Ch. 711. 

Annotations:— Mentd. Re Lyon's Trusts (1879), 48 L. J. Ch. 
Patching v. Barnett (1880), 43 L. T. 50 ; Anderson 
v. Berkley, L1902] 1 Ch. 936 ; Owon v. Gibbous, (1902J 
I Ch. 636. 

145. Whether equitable Interest descends 
according to custom.] — Anon. (1531), Cary, 11; 

21 E. H. 6. 

146. Executory interest descends according to 
common la w.] — Where a trust is executory Sc 
to be carried into execution by this ct. they will 
direct a conveyance of lands, notwithstanding 
they are gavelkind, to be made according to the 
rules of Common Law. — Roberts v . Dixwell 
(1738), 1 Atk. 607 ; 2 Eq. Cas. Abr. 668, pi. 19 ; 
cited in 8 Bac. Abr. at p. 302 ; 26 E. It. 381 ; 
sub nom . Roberts v. Dixwell, Sandys v . Dix- 
well, Pyott v . Dixwell, West temp. Hard. 536 ; 
sub nom. Sands v . Dixwell, cited in 2 Ves. Sen. 
at pp. 234, 652, L. C. 

Annotations: — Consd. Moigan v. Morgan (1820), 5 Mudd. 

408 ; Trash v. Wood (1839), 4 My. & Cr. 324 : Re Hudson, 
Cassels v. Hudson, [1908] 1 Ch. 655. Refa. Hopkins v. 
Hopkins (1739), West temp . Hard. 606 ; Read v. Snell 
(1743), 2 Atk. 642 ; Kenworthy v. Bate (1802), 6 Ves* 
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Sect. 5. — Descent of customary lands: Sub-sects , 3 

793 ; Re Redgato, Marsh v, Redgato (1902), 72 L. J. Ch. 
204 ; Re Adams* Trustees' & Frost's Contract, [1907] 
1 Ch. 695. Mentd. Bagshaw v. Spencer (1743), 2 Atk. 
570 ; Garth v. Baldwin (1755), 2 Ves. Sen. 646 ; Thornton 
v. Bright (1836), 2 My. & Cr. 230 ; Douglas v. Willes 
(1849), 7 Hare, 318 ; Williams v. Lewis (1859), 6 H. L. 
Cas. 1013 ; Re Jeaffreson's Trusts (1866), L. it. 2 Eq. 
276 ; Appleton v. Rowley (I860), L. R. 8 Eq. 139 ; Cooper 
v. Macdonald (1877), 7 Ch. D. 288. 

147. Rentcharge — Follows customary descent.] 

—Rent in fee or in tail granted out of gavelkind land 
follows the nature of the land & descends as the 
land does. — Anon. (1534), Jenk. 193 ; 145 E. Ii. 
130. 

148 . . .] — A rent granted out of gavel- 

kind lands in Kent, descends in accordance with 
the custom as to these lands, not in accordance 
with the common law. — Randal v. Riddal (oit 
Writtall) (1672), 3 Keb. 105, 214 ; 2 Lev. 87 ; 
1 Freem. K. B. 105, 345 ; 84 E. R. 655, 683 ; 
sub nom . Randall v. Jenkins, 1 Mod. liep. 90. 
AnnoPition : — Reid. Stokes t>. VoiTyer(1674), 1 Mod. Itep. 112. 

149. .] — Gavelkind rent is of the 

nature of the land. — Stokes v. Verryer (1674), 
3 Keb. 292 : 1 Mod. Rep. 112 ; 84 E. R. 727 ; sub 
nom . Stoakes v. Verrier, Cas. temp . Finch. 292. 
Annotation : — Montd. Tabor v. Tabor (1679), 3 Swan. 635. 

150. .] — Rentcharge in fee granted 

out of gavelkind land shall descend in gavelkind. — 
Edwin v. Thomas (1087), 1 Vern. 489 ; 1 Eq. 
Cas. Abr. 378, pi. 5 ; 23 E. R. 611, L. C. ; subse- 
quent proceedings (1088), 2 Vern. 75, L. C. 
Annotations: — Reid. Trash v. Wood (1839), 4 My. & Cr. 

324; lie Hudson, Casselsu. Hudson, 11908] 1 Ch. 655. 


Sub-sect. 4. — Borough English Land. 

See, generally . Real Property & Chattels 
Real ; Law of Property Act, 1922 (c. 16), s. 128, 
Sched. 12. 

151. Custom of descent — To youngest son.] — 

If ap erson have five sons, & the youngest son die 
in the life-time of his father, leaving issue a 
daughter, & the father afterwards purchase & 
become seised of copyhold lands in the nature of 
borough English, the daughter of the fifth son 
shall, on the death of her grandfather, inherit 
these lands jure represenlationis , & not the fourth 
surviving son ; for the youngest son by borough 
English, & his representatives, are as much heirs 
to the borough English lands as an eldest son or 
his representatives are heirs to lands descendible 
at common law. — C lement v . Scudamore (1703), 
Holt, K. B. 124 ; 2 Ld. Raym. 1024 ; 0 Mod. Rep. 
120 ; IP. Wms. 63 ; 1 Salk. 243 ; 90 E. R. 907. 

Annotations : — Consd. Hook v. Hook (1862), 1 Hem. & M. 

43. Refd. Locko v. Colmau (1836), 1 My. & Cr. 423 ; 

Trashy. Wood (1839), 4 My. & Cr. 324 ; Doe d. Hamilton 

v . CUlt (1840), 12 Ad. & El. 666 ; llider v. Wood (1855), 

3 K. & J. 644 ; Re Smart, Smart v. Smart (1881), 18 Ch. 

D. 165 ; Re Hudson, Casaels v. Hudson, 11908] 1 Ch. 655. 

Mentd. Hartop v . Hoare (1743), 2 Stra. 1187; Doe d. 

Norfolk v. Saunders (1783), 3 Doug. K. B. 303. 

152. Jus representatlonis.] — Clement v . Scuda- 
more, No. 151, ante, 

153. Extent of custom — Whether extended to 


youngest brother.] — A custom that lands shall 
descend to the youngest son, shall not extend to 
the youngest brother. — Bayly v, Stevens (1007), 
Cro. Jac. 198 ; 79 E. R. 173. 

Annotation : — Refd. Muggleton v. Barnett (1857), 2 H. & N. 
653. 

154 . .] — If the youngest son in 

borough-English dies, the middle brother shall 
have the land by the custom. — Davis v . Hales 
(1010), 1 Bulst. 93 ; 80 E. It. 792. 

155 . .] — Rapley & Chaplein’s Case 

(1010), Godb. 100 ; 78 E. R. 101 ; sub nom . 
Ratcliffe & Chaplin’s Case, 4 Leon. 242. 
Annotations : — Consd. Muggleton v. Barnett (1857), 2 H. & N. 

053. Refd. Denn v. Spray (1786), 1 Term Itep. 466. 

See , also , Copyholds, Vol. XIII., p. 105, Nos. 
1337-1341. 

156. Extends to estates tall.] — Weeks v. 

Carvel, No. 130, ante . 

157 . . Extends to estates pur autre vie.]-— 

Borough-English granted to a man & his heirs 
for three lives, it shall go to his customary heir, 
& not to the heir at common law. — Baxter v. 
Dowdswell (1075), 3 Keb. 475, 480, 498 ; 2 
Lev. 138 ; 84 E. R. 832, 830, 843. 

Annotation: — Refd. Baker v. Bayley (1691), 2 Vern. 225. 

158. Executory trust — Common law mistakes.] 

— Starkey v . Starkey (1740), 8 Bac. Abr. 302 ; 
Co. Litt. 24 b, n. 3. 

Annotations: — Consd. Re Hudson, Cassols v. Hudson, [1908] 
1 Ch. 655. Refd. Thellusson v. Rendlosham (1859), 
28 L. J. Ch. 948. 


159. Devise to heirs — Common law heir takes.] — 

Devise, after a tenancy for life, of Borough-Eng- 
lish lands for sale, & to divide the moneys among 
all the testator’s sons & daughters which might 
then be living, & to the heir & heirs of them which 
might be deceased, share & share alike : — Held : 
under the gift to the heirs, the common law & 
not the heirs in Borough-English took. — Polley 
v. Polley (No. 2) (1802), 31 Beav. 303; 54 E. R. 
1179. 


Annotation : — Refd. Garland v. Beverley (1878), 9 Ch. D. 213. 

160. Fair or market — Tolls descend to common 
law heir — Stallage & pickage to customary heir.] — 

Heddeyv. Welhouse (1597), Moore, K. B. 474; 
Cro. Eliz. 558, 591 ; 72 E. R. 705. 

Annotations: — Refd. Northampton Corpn. v . Ward (1745), 
2 Stra. 1238 ; R. v. Bell (1816), 6 M. & S. 221 ; Wright 
v. Bruistor (1832), 4 B. & Ad. 116; Egremont v. Saul 
(1837), 6 Ad. & El. 924 ; Lockwood v. Wood (1841), 
6 Q. B. 31 ; Colchester Corpn. v. Brooke (1846), 7 Q. B. 
339 ; Draper v. Spurring (1861), 10 C. B. N. S. 113. Mentd. 
Lowdeu v . Hierons (1818), 2 Moore C. P. 102 ; Stamford 
Corpn. v. Pawlett (1830), 1 Cr. & J. 57 ; Young v. Thank 
(1845), 6 L. T. O. S. 146; Great Yarmouth Corpn. t\ 
Groom, Great Yarmouth Corpn. v . Daniel (1862), 32 
L. J. Ex. 74 ; Lawrence v. Hitch (1868), L. R. 3 6. B. 
521 ; Northumberland v. Houghton (1870), L. R. 5 Exch. 
] 27 ; Penryn Corpn. v. Best (1878), 3 Ex. D. 292 ; SaRash 
Coipn. r. Goodman (1880). 5 C. P. D. 431; Newcastle 
v. Worksop U. C„ [1902] 2 Ch. 145. 

Whether lands brought into hotchpot In dis- 
tribution of personalty .] — See Equity, 


bEUT. U.-DESCENT of foreign immovables. 
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Part V. — Distribution of Personal Estate. 


Sect. 1.— APPLICATION OF THE STATUTES 
OF DISTRIBUTION. 

See , generally , Executors & Administrators ; 
Law of Property Act, 1922 (c. 16), ss. 147-160. 

161. Interests vest at death of intestate — Not 
liable to be divested on death before administration.] 
— If a man die intestate, leaving two sons, a 
moiety of his personal estate immediately vests 
in each of them by Statute of Distribution, 1671 
(c. 10) & therefore if one die intestate before dis- 
tribution made, his share shall go to his admini- 
strator, & not to the administrator of his father, 
for the statute vests the shares in those who are 
intitled to distribution at the time the intestate 
died. 

Statute of Distribution, 1671 (c. 10), shall be 
expounded according to the common law. — 
Palmar v. Allicock (1684), 3 Mod. liep. 68 ; 
2 Show. 486 ; Skin. 212 ; Comb. 14 ; 87 E. It. 37. 
Annotations : — Mentd. Wallis v. Hodson (1740), 2 Atk. 114 ; 

Stow v . Drlnkwater (1772), Lofft, 83. 

162. — - — .] — Under the Statutes of 

Distribution : — (1) the distributive shares vest 
in the persons respectively entitled thereto im- 
mediately on the death of the intestate, & do not 
lapse by reason of their death within the year 
allowed for distribution ; (2) the maternal grand- 
mother is not entitled to share with brothers & 
sisters ; (3) brothers & sisters of the half blood 
share equally with those of the whole blood. — 
WlNCHELSEA (Earl) v. Norcliff (1686), Ereeui. 
Ch. 95 ;;1 Vern. 403 ; 2 Hep. Ch. 367 ; 22 E. It. 1080, 
L. C. 

Annotations: — Generally, Mentd. Wallin v. Hodson (1740), 

Bam, Ch. 272 ; Inwood v. Twyno (1762), Amb. 417. 

103. .] — The Statute of Distribution, 

1671 (c. 10), vests the several shares of the 
intestate’s effects, in those who arc intitled to 
distribution at the time the intestate died ; & 
therefore if a relation under the statute die between 
the death of the intestate, & the administration 
made, his share shall go to his personal represen- 
tatives. — Browne v. Shore (1688), 1 Show. 2, 25 ; 
89 E. It. 408, 425 ; sub nom . Brown v. Brown, 
Brown v . Earndale, Comb. 112 ; Holt, K. B. 
258 ; sub nom . Brown v . Farndell & Shore, 
Carth. 51. 

104, .] — Where a husband dies be- 

fore he administers to his wife’s personal estate, 
it shall not go to her next of kin, but to his repre- 
sentative. — E lliot v. Collier (1747), 3 Atk. 
526 ; I Ves. Sen. 15 ; 1 Wils. 168 ; 26 E. It. 1104, 
L. C. 


Annotations : — Reid. A.-G. v. Partington (1864), 3 II. & C. 
193 ; He Lambert's Estate, Stanton v. Lambert (1888). 
39 Ch. D. 626 ; Elliot v. North, [1901] 1 Ch. 424. 


105 , . .] — The rule of Statute of Dis- 

tribution, 1671 (c. 10), which requires the conver- 
sion of an intestate’s estate into money is 
introduced simply for the benefit of creditors, & 
the facility of division among the next of kin. 
But, as regards the substantial title to property, 
the right of the next of kin, subject only to the 
claims of creditors, is complete. A residuary 
legatee under a will has a clear & tangible interest 
in the residue, & Statute of Distribution being 
nothing but a will made by the legislature for an 
intestate, his next of kin stand, with regard to 
his personal estate, in the same condition as does 
a residuary legatee under a will.—CooPER v. 
Cooper (1874), L. R. 7 H. L. 53 ; 44 L. J. Ch. 6 : 
30L.T. 409; 22 W. R. 713, H. L. 

Annotations : — Consd. Re Barber, Dardicr v. Chapman 


J. — VOL. XVIII. 


(1879), 11 Ch. D. 442 ; Blake v, Bayno, [1908] A. C. 371 ; 
Vanneok v. Benh&m, [1917] 1 Ch. 60. Reid. Re Jones, 
Christmas v. Jones, [1897] 2 Ch. 190. Mentd. Codriugton 
v. Oodrington (1875), L. R. 7 H. L. 854 ; Bate v. Wfliata 
(1877), 37 L. T. 221 ; Re Vardon’s Trusts (1885), 31 Ch. 
1). 275 : Re Chesham, Cavendish v. Dacro (1886), 31 Ch. D. 
466 ; Re Bradshaw, Bradshaw v . Bradshaw, [1902] 
1 Ch. 436 ; Pitman v. Cram Ewing, [1911] A. C. 217 ; 
Re Hargrovo, Hargrove v. Pain, [1915] 1 Ch. 398 ; Re 
Williams, Cunliffe v. Williams, [1915] 1 Ch. 450; Brown 
v. Gregson, [1920] A. C. 860. 


166. Next of kin not excluded by negative 
words in will —From share of undisposed of estate. 

— Sympson v. Hutton (1716), 2 Eq. Cas. Abr, 
439 ; Prec. Ch. 452 ; 22 E. It. 374 ; sub nonu 
Simpson v. Hornby, Gilb. Ch, 120 ; sub nom . 
Hutton v, Simpson, 2 Vern. 722, L. C. 

Annotations : — Consd. Pickering v. Stamford (1797), 3 Vos. 
332. Reid. Dyer v. Dyer (1816), 1 Mur. 414; It. v. 
lUngstoad (1829), 9 B. & C. 218 ; Lett v. Randall (1855), 
3 Sm. & G. 83 ; Thompson v. Watts (1862), 8 Jur. N. S. 
760 ; Ralph v . Carrick (1879), 11 Ch. D. 873 ; Re Willatts, 
Willatts v . Artley, 11905] 1 Ch. 378. Mentd. Hopkins 
v. Hopkins (1734), Cas. temp. Talb. 44 ; Gulliver v. Wickott 
(1745), 1 Wils. 105 ; Potter v. Potter (1750), 1 Ves. Sen. 
437 ; A.-G. v. Downing (1769), Amb. 571 ; Hodgson v . 
Ambrose (1780), 1 Doug. K. B. 337 ; Whito d. White 
v. Warner (1781), 3 Doug. K. B. 4 ; Curtis v. Curtis 
(1789), 2 Bro, C. C. 620 ; Pigott v. YVallor (1802), 7 Ves. 


167. — Where there is no gift of 
the undisposed of residue, a testator cannot, by 
negative words, exclude one of his next of kin 
from participating in it. — Johnson v. Johnson 
(1841), 4 Beav. 318 ; 49 E. R. 361. 

168. .] — A testator, who died in 

1889, by his will, dated in 1887, gave various 
pecuniary bequests to individuals & charitable 
institutions, & ended his will thus ; “ And now 
revoking & hereby making utterly & for ever void 
& powerless any & all wills by mo at any time 
heretofore by me made, & hereby utterly & for 
ever excluding any <& all relatives except my 
two dear nieces aforesaid from any & all advan- 
tages or benefit in this my last will & testament, 
I hereby lastly nominate, constitute, & appoint 
my said two dear nieces,” & certain other persons 
executrixes & exors. of his will. 

The two nieces of the testator named in his will 
were not his only next of kin, & the question 
therefore arose, who were entitled to the residue 
of the testator’s estate, of which no disposition 
was contained in the will ; — Held : the residue of 
testator’s estate was undisposed of & devolved 
upon his statutory next of kin without any person 
of that class being excluded . — Re Holmes, Holmes 
v . Holmes (1890), 62 L. T, 383. 

109 . Unless words of exclusion can 

be read as words of gift to remaining next of kin.] — 
A testator, who died intestate as to his residuary 
personal estate, after stating in his will that his 
niece L. had derived advantages from the pro- 
visions which he had made for her in his lifetime, 
declared that neither she nor her children should 
ever take any benefit from his property other 
than what was by his will given to her or them 
respectively, &, after stating also that certain 
others of his relatives had also been provided for 
by him in his lifetime, further declared that neither 
they, nor any of them, should participate in any 
property of which he should die intestate, but 
should be wholly excluded therefrom as if they 
had all died in his lifetime ; — Held : the declara- 
tion amounted to a gift in favour of the testator's 
next of kin under the statute, exclusive ol the 
persons specified & their children or other repre- 
sentatives, & the residue was divisible accordingly, 

c 



, l, — Application of (he statutes of distribution . 
Sect. 2.] 

— Bund v. Green (1870), 12 Ch. D. 819 ; 28 
W. It. 275. 

Annotation : — Reid. i?c Holmes, Holmes t, Holmes (1800), 
62 T. L. 383. 

170. Whether next of kin excluded fcy public 
policy — Intestate killed by next of kin.1 — Where a 
eon kills his father, & is found insane, he can take 
his proper share in bis father’s estate under his 
father’s intestacy. Qu. : where the father dies 
intestate, whether the Statute of Distribution, 
1071 (c. 10), can be disregarded even if the son 
should not be found insane. — Re Houghton, 
Houghton v. Houghton, [1815] 2 Ch. 173 ; 84 
L. J. Ch. 720 ; 113 L. T. 422 ; 31 T. L. R. 427 ; 
59 Sol. Jo. 662. 

171. Partial intestacy — Next of kin entitled to 
undisposed of residue.] — One devises the surplus 
of his personal estate to four equally, & leaves 
8. exor. in trust. One of the four dies in the life 
of testator ; his share, as so much of testator’s 
estate undisposed of by the will, shall go according 
to Statute of Distribution, 1071 (c. 10). — Bagwell 
v . Dry (1721), 1 P. Wins. 700 ; 2 Eq. Gas. Abr. 
344 ; 24 E. R. 677, L. C. 

Annotations: — Folld. Androvin v. Poilblauc (1745), 3 Atk. 
299. Reid. Bindon v. Suffolk (1707), 1 P. Wins. 96 ; 
Farrington v. Knightley (1721), Free. Ch. 56C ; Owen i’. 
Owen (1738), West temp. Hard. 593. 

172. .] — p, being dead in testator’s 

life-time what is given to her is a lapsed legacy & 
the exor. being a trustee only it must be divided 
according to the Stat. Distribution ; two thirds 
to testator’s two sisters & the remaining third to 
P. the only child of testator’s brother. — Androvin 
v. Poilblanc (1745), 3 Atk. 299 ; 20 E. R. 974, 
L. C. 

Annotations : — Mentd. In the goods of Olipliant (I860), 30 
L. J. P. JV1. & A. 82 ; In the goods of Pryse, [1904] P. 301. 

173 . J — A testator, who died in 

1789, by his will gave all his property to deft, 
upon a series of trusts, which did not exhaust the 
whole beneficial interest in the estate, & he then 
appointed deft, his exor. : — Held: the next of 
km, & not the exor., were entitled to the undisposed 
of residue. — M app v. Elcock (1840), 2 Ph. 703 ; 
18 L. J. Ch. 217 ; 13 L. T. O. 8. 307 ; 13 Jur. 290 ; 
41 E. R. 1150, L. C. ; affd . sub nom. Ellcock v. 
Mapp (1851), 3 H. L. Cas. 402, H. L. 

Annotations: — Folld. Powell v. Merrott (1853), 1 Sm. & G. 
381. Consd. Williams v . Roberts (1857), 30 L. T. O, S. 
364. Folld. Read v. Stedman (1859), 26 Beav. 495. 
Reid. Rittsou v. Stordy (1855), 3 Sm. & G. 230 ; Clarke v. 
Hilton (1866), L. K. 2 Kq. 810 ; Williams v. Arklo (1875), 
L. R. 7 H. L. 606 ; A.-G. v . Jcfforys, [1908 J A. C. 411. 

174 , ,] — Gift by will as follows : — 

“ The residue of my personal estate & effects not 
hereinbefore disposed of, 1 propose to bequeath 
by a codicil to this my will, or otherwise to allow 
the same to go to my next of kin, according to 
tho statutes for the distribution of estates of 
intestates.” Testator died without having made 


a codicil, leaving a widow & several brothers, a 
sister, & two children of a deceased sister him 
surviving i-~~Held : the clause amounted to the 
expression of the testator’s intention to die 
misstate as to the residue, if he made no codicil, 
& the property went as undisposed of personalty, 
according to the law of succession ab intestato , 
the widow taking her share. — Ash v. Ash (1803), 
33 Beav. 187 ; 0 L. T. 673 ; 10 Jur. N. S. 142 ; 
12 W. R. 189 5 55 E. R. 338. 

175. Rules of statute applied by analogy.] 

— The Statute of Distribution applied only to 
intestacy ; it is only, therefore, by analogy that 
it has been brought in at all. The statute is to 
be read to ascertain the persons to take the shares 
& the proportion m which they take (Farwell, 
L.J.). — Re Roby, Howlett v. Newington, [1908] 
1 Ch. 71 ; 77 L. J. Ch. 109 ; 97 L. T. 773, C. A. 

By failure of persons or objects named in 

will.] — See Trusts & Trustees. 

See , generally , Executors & Administrators. 

176. Devise to class by reference to statutes of 
distribution — Interests of & persons comprising 
class determined by statute.] — If a testator makes 
a gift to a class by reference to Statute of Distri- 
bution, 1071 (c. 10), the interests which the class 
take as well as the persons constituting the class 
are determined by the statute. — Re Nightingale, 
Bowden v . Griffiths, [1909] 1 Ch. 385 ; 78 
L. J. Ch. 190 ; 100 L. T. 292. 

177. Custom of City of London — Whether 
Statutes of Distribution excluded.] — If a freeman 
of the City of London dies leaving a will, but with- 
out having appointed an exor., so much of his 
personal estate as he has not disposed of by his 
will must be distributed according to the custom 
of London, & not according to Statutes of Distri- 
bution. — Chappell v. Haynes (1858), 4 K. & *J. 
103 ; 27 L. J. Ch. 336 ; 31 L. T. O. S. 246 ; 0 
W. R. 319 ; 70 E. R. 68. 

See, now , 19 & 20 Viet. c. 94. 

178. Procedure — Where next of kin declared 
by decree — Fresh claimant must apply on new 
proceedings.] — After a decree had been enrolled, 
declaring B. entitled to a particular fund as 
next of kin to a testator, a stranger to the suit 
presented a petition to be allowed to come in & 
prove his claim to be entitled to the fund instead 
of B. : — Held : even if petitioner could show such 
a case as would insure his succeeding, the ct. 
had no power to disturb the decree, & petitioner 
could only establish his rights by tiling a bill for 
that purpose. — Bauer v. Mitford (1859), 29 
L. J. Ch. 208 ; 7 W. R. 570. 

179 . Onus of proof on claimant — To show 

that ancestor survived intestate.] — Persons claim- 
ing property as next of kin to a deceased intestate, 
& showing their kindred, are entitled, in the 
absence of evidence that a person now dead & 
nearer of kin to the intestate survived him. The 
onus rests on those claiming through a deceased 


PART V. SECT. 1. 

170 1. Whether next of kin excluded by 
public policy — Intestate killed by next of 
kin. b-A woman was murdered by her 
husband, who afterwards became 
insane, & the Master in Lunacy claimed 
on his behalf, to be entitled to one- 
third share in deceased's estate : — 
Held : having been guilty of his wife's 
murder, he could not take any interest 
in her estate on her lntestaoy. — 
He Tucker (1920), 21 S. R. N. 8. W. 

175. — AUS, 


170 ii. 


-.3 — A. died in- 


testate, his death being caused by his 
wife’s felonious act: — Held : A. '8 
widow by reason of her felonious act, 
in causing A.'s death, was not entitled 


to share in his estate under the Statute 
of Distributions. — He 8anqal, [19211 
V. L. R. 355. — AUS. 


170 Hi. 


-.3 — A person who in 


a fit of insa n ity has killed another may 
take the benefit accruing to him 
through the death * 
person. — Be 
. 1 W. W. R, 

.—CAN. 


intestate of that 
Mason's Estate, 
329 ; 23 B. C. R. 


171 j. Partial intestacy — Next of kin 
entitled to undisposed of residue.}— A 
testator having by his will made a 
disposition of portion of his real 
estate amongst his wife & children, 
subsequently during bis life time trans- 
ferred portions of suoh estate to certain 


of his children. There was other real 
estate not disposed of by the will, & 
there was, therefore, on his death a 
partial intestacy : — Held : the portion 
of the estate as to which the testator 
died intestate should be distributed 
amongst the next of kin in accordance 
with sect. 5 of the Statute of Distri- 
butions. — Re Cornwall (1910), 13 
W. A. L. R. 40. — AUS. 

n. Devolution of Estates Ad. R. S. O. 
1914 (c. 119)— Effect of.] — By sect. 3 of 
the above Aofc the real property of a 
deceased person, whether he desires it 
or not, vests in his exors. or admini- 
strators. &, unless a caution is registered, 
automatically passes at the expiration 
of three years from the executors to 
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^ the lutestfite, to show that such 

deceased survived tb©_ intestate.— Be Green's 


139, 


-BeM, Re Phone's Trusts (1870), 5 Ch. App, 


150. 


Sect. 2,— RIGHTS OF HUSBAND. 

Law of Property Act, 1922 (c, 16), ss. 147- 


180. Husband takes whole personalty— Though 
dead without taking out administration.]— Feme 
covert possessed of choses in action, dies, her 
husband administers & makes a voluntary assign* 
ment, this is an alteration of the property. So if 
the husband had survived, Sc then had died without 
altering it, or so much as administering to his 

Wyn ( 1717 >’ 1 p - Wms. 378 5 24 

L. It. 432, L, C. 

A nnotations: — Refd. Forbes v. Phipps (1760), 1 Eden, 502 : 

v^J , *a? ill l pton y 831) ’ 2 B - & Ad. 273 ; Re Lambert's 
Estate, Stanton v. Lambert (1888), 39 Ch. D. 626 ; Smart 

(1890 >» 43 Ch. D. 587 ; ElUot v. North, [1901] 

1 I'D, 


181. — .] — Cart v. Rees (1718), cited 

in 1 P. Wms. app. 381 ; 24 E. R. 433 ; sub nom . 
Bees v. Cart, 2 Hag. Ecc. App. 161. 

Annotatioiis /— Consd. Smart v. Tranter (1890), 43 Ch. D. 
o87. Reid. Squib v. Wyn (1717), 1 P. Wms. 378 ; Betts 
t . Kimpton (1831 ), 2 B. & Ad. 273. Mentd. Humphreys 
v. BuUen (undated), 2 Eq, Cas. Abr. 446, pi. 59 ; In Vie 
Goods of Bryant, [1896] P. 159. 


182. .1 — Bacon v . Bryant (1729), 

2 Eq. Cas. Abr. 425 ; 22 E. R. 361. 

183. .] — Elliot v. Collier, No. 

164, ante. 


184. Separation between husband & wife.] 

— After a separation between husband & wife, 
the wife invested money derived from the savings 
of her separate estate in the name of trustees, & 
appointed it by will. Upon her death she left 
an additional sum undisposed of : — Held : her 
husband could not be compelled to take out letters 
of administration, but was entitled to the undis- 
posed of personalty jure mariti . — Molony v. 
Kennedy (1839), 10 Sim. 254 ; 3 Jur. 793 ; 59 
E. R. 611. 

Annotations: — Refd. Tugman v. Hopkins (1842), 4 Man. & 
G. 389 ; Johnstone v. Lurnb (1846), 10 Jur. 699 : Bird 
v . . Peagrum (1853) 13 C. B. 639 ; Re Lambert’s Estate, 
Stanton v. Lambert (1888), 39 Ch. D. 626. 


Sec, now , Matrimonial Causes Act, 1857 ( 0 . 85), 
s. 25. 


Estate, 

Husband convicted felon.]— C. died 
intestate, the wife of a felon under sentence of 
transportation, Sc leaving property acquired after 
the conviction of her husband s — Held : such 
property belonged to the Crown as accrued to the 
felon & not to the next of kin of the wife.— Coombs 
v. Queen’s Proctor (1852), 2 Rob. Eocl. 547 ; 
20 L. T. O. S. 48 ; 16 Jur. 820 ; 163 E. R. 1409. 

186. .] — An infant had a life interest Sc 

a general power of appointment under her mother’s 
will. She made a settlement in exercise of the 
power, with the sanction of the ct. f under the 
Infants’ Settlement Act, 1855 (c. 43). She died 
while still an infant, & the ultimate limitation in 
the settlement, which was in favour of the infant’s 
next of kin according to the Statute of Distribution, 
failed by reason of the infant’s illegitimacy : — 
Held : there was a resulting trust in favour of 
the infant herself, & the property appointed passed 
to her surviving husband. — Re Scott, Scott v. 
Hanbury, [1891] 1 Ch. 298 ; 00 L. J. Ch. 461 5 
63 L. T. 800 ; 39 W. R. 264. 

187. Effect of Married Women’s Property 
Act, 1882 (c. 75) — Undisposed of separate estate.] 
— The Married Women’s Property Act, 1882 
(c. 75), has not altered the devolution of the 
undisposed of separate personalty of a married 
woman. Accordingly, on the death of a married 
woman without disposing of her separate personalty 
the quality of separate property ceases, & the right 
of the husband to such undisposed of personalty 
accrues as if the separate use had never existed. — 
Re Lambert’s Estate, Stanton v. Lambert 
(1888), 39 Ch. D. 626 ; 57 L. J. Ch. 927 ; 59 L. T. 
429. 

Annotation : — Refd. Surmun v. Wharton, [1891] 1 Q. B. 401. 

188. ,] — The wife of W. to whom she 

was married in 1881, held certain leaseholds which 
had been settled on her by a former husband under 
a deed of Mav 2, 1862, for her own proper use & 
benefit, Sc with full power Sc authority to sue Sc 
give receipts. In the year 1885 Sc afterwards 
she, on her own account, borrowed various sums 
of money from S., which with interest remained 
owing & unpaid at the dato of her death, when the 
husband took possession of the leaseholds, without 
taking out letters of administration. In an action 
brought by S. in the county ct. against W. to 
recover £36 money lent to his deceased wife, 
judgment was given for deft. Pltf. appealed : — 
Held : the leaseholds were the separate estate of 
the wife ; the husband had no need to take out 
letters of administration Sc was liable, under 


l bo person benoliciaily entitled. — Re 
Shier (1922), 52 O. L. It. 464.— CAN. 

o. Devolution of Estates Act , R. S. O . 
1920 (c. 73) — Effect o/.l— By sect. 3 
ol the above Aot all real & personal 
property shall be administered as per- 
sonal estate. — Wahl v. Nugent, [1924] 
I D. L. H. 155 ; [1923] 3 W. W. R. 
168. — CAN. 
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p. Husband takes whole person - 
alty.] — The husband of a married 
woman dying intestate without next 
of kin, or ascertainable next of kin. 
is entitled to the whole of her personal 
estate . — Re Brown, Equity Trustees, 
Executors & Agency Co., Ltd. v. 
MacKinnon <1914), V. L. R. 535. — 
AUS. 


q. . 3 — In the administration of 

the estate of a feme coverte , her next 
of kin claimed the personalty : — Held : 
the personal property passed to the 
husband & not to the next of kin of 
the wife. — Lamb v, Cleveland (1890), 
19 S. C. R. 78.— CAN. 

r. - — On the death of a 


feme voverte , her husband, in the 
absence of any disposition, by her, 
becomes entitled, jure mariti , to her 
equitable interest in chattels real 
settled to her separate use. — Archer v. 
Lavender (1875), I. R. 9 Eq. 220. — 
IR. 

». .) — A testator bequeathed 

a share of property to S., who died 
intestate, leaving a husband Sc seven 
children: — Held: S.'s husband, being 
the person who on her death was 
entitled to her personal property ab 
intestato took her share . — Re Cusin, 
Walker v. Cusin, [1917] 1 I. R. 63. — 
IR. 

t. Husband db next of kin — 
Husband takes half. ] — The estate of a 
married woman who died intestate 
leaving her surviving her husband Sc 
next of kin, the value of the estate not 
exceeding £1,000 is distributable one 
half to the husband Sc one-half to the 
next of kin. — Jamieson v. Christenson 
(1907), 4 C. L. R. 1489.— AUS. 

a. .] — A married woman 

died Intestate, having an estate of less 
than £500, leaving a husband, Sc next 


of kin : — Held : the husband took one 
half of the surplusage of the eatato 
Sc no more. — Re. Mahoney (1919), 
12 Q. S. R. 44.— AUS. 

b. Husband takes share — Unless 
he renounces.] — A husband lsibono- 
ficially entitled to a share in the 
personal property of his wife, on her 
decease, because of his marital relation- 
ship Sc right, unless ho has agreed not 
to share. — Dorsey v. Dorsey (1898), 
29 O. R. 475 ; 30 O. R. 133.— CAN. 

187 1. Effect of Married Women's 
Property Act, 1882 — Undisposed of 
separate estate.] — The Married Women's 
Property Act, 1882, has not altered 
tho devolution of the undisposed of 
separate personal estate of a married 
woman ; & accordingly, on the death 
of a married woman, oven if married 
after the passing of the Act. tho 
husband Is entitled, jure mariti, to the 
undisposed of chattels real to which 
the deceased was entitled for he* 
separate use. Sc administration S t 
unnecessary to perfect his title. — Re 
Evans’ Estate, 11910] 1 1. R. 95 ; 44 
I. L. T. 88.— m. 
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Descent and Distribution. 


Sect . 2. — Rights of husband. Sect. 3: Sub-sects. 1 , 
2 cfe 3, A. 1 

Married Women’s Property Act, 1882 (c. 75), 
s. 23, as legal personal representative of his deceased 
wife for the purpose of paying her debts, to the 
extent of her separate estate coming to him. — 
Surman v. Wharton, [1891] 1 Q. B. 491 ; 00 
L. J. Q. B. 233 ; 04 L. T. 800 ; 39 W. R. 410 ; 
7 T. L. R. 196. 

Annotations: — Refd. Pelton v. Harrison, [1891] 2 Q. B. 422 ; 
Re Wheeler’s Settlement Trusts, Briggs v. Ryan, [1899] 
2Ch. 717. 


Sect. 3. — RIGHTS OF WIDOW. 

Sub-sect. 1. — Under Statutes of 
Distribution. 

See Law of Property Amendment Act, 1922 
(C. 10), ss. 147-150* 

189. Not next of kin to husband.] — A widow, as 

such, cannot take under a limitation to the next 
of kin of her husband according to the Statute of 
Distribution, 1071 (c. 10). — Cholmondeley v. 
Ashburton (Lord) (1843), 0 Beav. 80 ; 12 

L. J. Oh. 337 ; 49 E. R. 757. 

190. Where no issue — Widow takes half — 
Residue to next of kin.] — By 1 Jae. 2, c. 17, if 
after the death of the father any of his children 
shall die intestate without wife or children, every 
brother & sister & their representatives shall have 
an equal share with the mother. The case was, 
after the death of the father the son died intestate 
leaving a wife, & without children, but leaving a 
mother, brothers & a sister, & two nieces the 
children of a deceased brother : — Held : this was 
within the statute, & the intestate’s wife should 
have but one moiety ; & as to the other inoiety, 
the intestate’s brothers & sister, etc., should come 
in for an equal share thereof with the mother. — 
Keylway v. Keylway (1720), 2 P. Wms. 344 ; 
24 E. R. 758 ; sub nom. Keilway v. Kell way 
2 Eq. Cas. Abr. 442 ; pi. 47, 48 ; Oilb. Ch. 189 : 
2 Stra. 170, L. C. 

Annotation: — Refd. Stanley v. Stanley (1739), 1 Atk. 455. 

191. .] — W. S. & A. his wife, 

had two sons, G. & H., who severally married in 
their father’s lifetime ; W. the father dies, A. his 
wife survives him. G. afterwards dies, & leaves 
several children, who are still living, then H. dies 
intestate, leaving P. his wife possessed of a very 
large personal estate. 

The children of G. bring a bill against P., who 
has administered to her husband, & also against 
A. their grandmother, insisting, that as the repre- 
sentatives of their father, they were intitled with 
their grandmother to one half of the moiety of 
the intestate’s estate, the wife being intitled to 
the other moiety, by Statute of Distribution, 1071 
(c. 10) : — Held : the residue of the intestate’s 


estate, after satisfaction of debts, should be 
divided into four equal parts, two fourths thereof 
to be retained by P. the intestate’s widow, one 
other fourth part to be paid to A. S. the intestate’s 
mother, & the remaining fourth part to be laid 
out in South-sea annuities, in the name of the 
accomptant general, subject to the order of the 
ct., for the benefit of the children of G., equally 
to be divided. — Stanley v. Stanley (1739), 

1 Atk. 455 ; West temp. Hard. 043 ; cited in 

2 Ves. Sen. at p. 213 ; 20 E. R. 289, L. C. 

192. Where Issue — Widow takes one third — 
Residue to issue.] — Fox v. Marston & Hordern 
(1837), 1 Curt. 494. 

Annotations: — Mentd. Israeli v. llodon (1839), 2 Moo. 

P. C. C. 51 ; Matson v. Magrath (1849), 1 Hob. Eccl. 

680 ; In the Goods of Cadywold (1858), 1 Sw. & Tr. 34. 

193. Where no next of kin — Widow take half 
— Residue to Crown.] — Where an intestate leaves 
a widow, but no next of kin, the widow is not 
entitled to the whole of his personal estate, but 
one moiety belongs to her & the other to the 
Crown. — Cave v. Roberts (1830), 8 Sim. 214 ; 
Donnelly, 139 ; 0 L. J. Ch. 4 ; 59 E. R. 80. 

194. Effect of separation — Voluntary separation 
— Widow not deprived of share.] — Husband & wife 
having agreed to live apart from each other, a 
sum of stock was invested in the name of trustees, 
&, by a separation deed, containing the usual 
provisions, the husband agreed to pay to his wife, 
for her maintenance, an annuity & it was declared 
that the stock was intended as a security for the 
payment of that annuity. The deed contained 
a proviso that the husband should be indemnified 
out of the annuity against the debts & contracts 
of his wife, & all dower & thirds at common law 
or by custom, which she, at any time thereafter, 
might claim, challenge, or demand from, out of, 
or against her husband, or his present or future 
estate, real or personal j & an agreement that the 
wife should make & execute all such acts, deeds, 
& matters as should be requisite for the purpose 
of releasing, barring, or extinguishing all dower 
or thirds at the common law, or by custom, which 
she could or might claim or demand in, to, or out 
of any real or personal estate of her husband. The 
husband afterwards dying intestate : — Held : the 
deed did not deprive the wife of her share of her 
husband’s personal estate, under Stat. Distribution, 
1071 (c. 10). — Slatter v. Slatter (1834), 1 Y. & C. 
Ex. 28 ; 4 Y. & C. Ex. App. 501 ; 100 E. R. 12, 

1 131 . 

195. Divorce a mens A et thoro — Widow 

not deprived of share.] — A codicil to a will does not 
affect the construction of the will itself as an 
independent instrument. 

A widow, who has been divorced a mensd et 
thoro, on the ground of adultery, is nevertheless 
entitled to a share in the effects of her deceased 
husband, under Stat. Distribution. — Rolfe v. 
Perry (1803), 1 New Rep. 428 ; 32 L. J. Ch. 149 ; 


PART V. SECT. 3, SUB-SECT. 1. 

o. Where no issue — Widow takes 
*1,000.]-— Under It. S. O. 1897, c. 127, 
the widow of an intestate who has left 
no issue is entitled to *1,000 out of his 
estate in Ontario, notwitlistanding that 
she may have received other benefits 
under the laws of another country out 
of his estate in that country. — Sinclair 
v. Brown (1898), 29 O. R. 370. — CAN. 

d. Where no provision made for 
widow — Right to apply for relief .] — 
Where a testator domiciled in Alta, at 
the time of his death disposes of all his 
property, making no provision for his 
widow, the cts. of Bask, may entertain 

an application by the widow for relief 
under Devolution of Estates Act with 


regard to immovables situated within 

/fttfjc? 1 '? X^ d. e, r”-£ C OSTANDER ESTATE 
(1915), 30 W. L. R. 890. — CAN. 

,*• “ — : Time to apply for 

relief.] An application by a widow for 
relief under the Devolution of Estates 
Act, It. S. S. 1920, c. 73, cannot be 
entertained unless the death of appet.’s 
husband occurred after the date 
(April 5th, 1919) when the Act now in 
force was originally enacted by c. 20, 
1918-19 . — Re Hanna Estate, [1921] l 
W. W. R. 1090 ; 61 D. L. R. 430.— CAN. 

f* ~~ Whether limited to amount 
receivable under intestacy. J — Under Mar- 
ried Women's Relief Act, the ct.'s 
jurisdiction in allowances to the widow 
is not limited by implication to the 


amouiiL sue vvouiu nave received under 
an intestacy. — M cBratney v. Me- 
Bratney, [1919] 2 W. W. R. 685 ; 48 

P*a L,I ^a2, ; 60 D * L> R-132; 59 S. C. R. 

g. Money deposited in joint names of 
husband & wife — Survival of wife .] — 
A husband placed a sum of money in a 
bank on deposit receipt in the joint 
names of himself & his wife. He died 
intestate, leaving his wife but no issue : 
--Held : the widow was entitled to her 
charge of £500 under the Intestates' 
Estates Act, 1890, & to her half of the 
residuary personal estate under the 
Statute of Distributions as well as to 
the sum placed on deposit receipt, 
which she took by survivorship . — Re 
Hood, [1923] 1 I. R. 109 .— IR. 
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9 Jur. N. 8. 491 ; 11 W. R. 357 ; subsequent pro- 
ceedings, 3 De G. J. & Sm. 481, L. 0. 

Annotation : — Mentd. Re Elcom, Layborn v. Grover Wright, 
[1894] 1 Ch. 303. 

See , now , Intestate Estates Act, 1890 (c. 29), 
sect. 2. 

See, also, Husband & Wipe. 


Sub-sect, 2. — Under Intestates’ Estates Act, 

1890. 

See Intestates’ Estates Act, 1890 (c. 29) ; Law 
of Property Act, 1922 (c. 10), ss. 147-150. 

196. Act not a “ statute of distribution.*’] — 
Above Act is not an Act proper to be included in 
the expression “ Statute of Distribution ” still 
less in phrase used by a testator “ statutes for the 
distribution of the personal estates of intestates ” : 
— Held: (1) a claim by the widow of a testator 
under above Act for a further sum of £500 in 
addition to her share of testator’s residuary 
estate under Stat. of Distribution failed ; (2) above 
Act did not apply to a case where there was no 
intestacy, & the persons participating in the 
residuary estate of a testator took solely under a 
will, & not by virtue of the statutes . — Re Morgan, 
Morgan v . Morgan, [1920] 1 Ch. 196 ; 89 L. J. Ch. 
97 ; 121 L. T. 573 ; 63 Sol. Jo. 759. 

197. Whether act applies — Partial intestacy.] — 
Above Act does not, like Stat. Distribution, apply 
to cases of partial intestacy. — Re Twigg’s Estate, 
Twigg v. Black, [1892] 1 Ch. 579 ; 61 L. J. Ch. 
444 ; 60 L. T. 604 ; 40 W. R. 297 ; 36 Sol. Jo. 231. 

Annotation: — Consd. Re Cuflfe, Fooks v. Cuffo, [1908] 2 Ch. 

500. 

198. Total intestacy — Caused by complete 
failure of will.] — Where there was a complete 
failure by lapse of all the beneficial interests under 
a will, & the person named as exor. had predeceased 
testator, who died leaving a widow, but no issue : — 
Held : testator had died intestate within the 
meaning of above Act. — Re Cuffe, Fooks v. 
Cuffe, |1908] 2 Ch. 500; 77 L. J. Ch. 776 ; 99 
L. T. 267 ; 24 T. L. R. 781 ; 58 Sol. Jo. 661. 

199 . Distribution under will — Referring 

to statutes of distribution.] — Re Morgan, Morgan 
v . Morgan, No. 196, ante . 

200. Ascertainment of net value of estate — 
Reversionary Interest valued as at death.] — An in- 
testate, who left a widow but no issue, was at the 
date of his death in 1894 entitled to a contingent 
reversionary interest in certain real & personal 
property. With the exception of assets to the 
value of of £10, this interest comprised his whole 
property. It was of no market value at the time, 
but in 1904 it fell into possession & proved to 
be worth about £3,500. The widow of the intestate 
now claimed to be absolutely entitled to the whole 
under s. 1 of above Act, on the ground that at the 
date of the death of the intestate the net value 
of such real & personal estates did not exceed 
£500 : — Held : the value of the intestate’s real 


& personal estates must be token as at his death, 
& the whole passed absolutely to his widow for 
such estate & interest as the intestate had therein : 

The fact that the above Act only contains pro- 
visions for ascertaining the net value of real & 
personal property in possession does not exclude 
interests in reversion from the operation of the 
general words of s. 1 of the Act. — lie Heath, 
Heath v. Widgeon, [1907] 2 Ch. 270 ; 70 L. J. Ch. 
540 ; 97 L. T. 41. 

201. .] — Re Manser, Kiluck v. Manser, 

[1910] W. N. 01. 

202. Widow’s charge paramount to dower.] — 

Dower out of real estate of an intestate is subject 
to abatement in respect of the widow’s charge 
of £500 imposed on the intestate’s estate by tho 
above Act. — Re Charriere, Duret v. Charriere, 
[1896] 1 Ch 912 ; 65 L. J. Ch. 460 ; 74 L. T. 650 ; 
44 W. R. 539. 


Sub-sect. 3. — Bar of Widow’s Claim. 

A. By Marriage Settlement or Will of Husband. 

See Law of Property Act, 1922 (c. 10), ss. 147- 
150. 

203. Proviso in settlement In lieu of thirds.] — 

Benson v . Bellasis (1683), 2 Rep. Ch. 252 ; 1 
Vern. 15 ; 1 Eq. Cas. Abr. 17, pi. 3 ; 21 E. R. 671, 
L. C. ; subsequent proceedings, sub nom . Bellasis 
v. Benson (1685), 1 Vern. 309, L. C. 

204. .] — A. by marriage articles is bound 

to pay his wife if she survives him, £1,500 in full 
of dower, thirds, custom of London or otherwise, 
out of his real & personal estate. A. dies intestate ; 
this bars the wife of her share by Stat. Distribution. 
— Davila v . Davila (1710), 2 Vern. 724 ; 23 E. R. 
1075, L. C. 

Annotations : — Folld. Badcock v. Stanhope (1727), 2 Eq. 

Cas. Abr. 277. Consd. Buckinghamshire v. Jlrury (1701), 

2 Eden, 00. Folld. Thompson v. Watts (1802), 2 John. Sc 

H. 291. Reid. Gartlishoro v. Chalie (1804), 10 Ves. 1. 

205. .] — Badcock v. Stanhope (1727), 2 

Eq. Cas. Abr. 277, pi. 11 ; 22 E. R. 234, L. C. 

206. Wife party in deed — Infancy of 

wife — Right of election.] — A provision for a wife, in 
articles before marriage, declared to be in full 
satisfaction of dower, or any claim or right by 
common law, custom of the city, or any other 
usage, law or custom notwithstanding. The wife 
survived the husband, & accepted of the terms 
mentioned in the articles. This demand of the 
wife may be extinguished by agreement, but as 
she was an infant when the articles were signed, 
had her election at her husband’s death, which 
she has made by accepting what was designed as 
a satisfaction for dower. 

The words in the articles, any law, usage, or 
custom notwithstanding, extend to the husband’s 
personal estate, & bar the wife of her share under 
Stat. Distribution. — Glover v . Bates (1739), 

1 Atk. 439 ; West temp. Hard. 007 ; 20 E. R. 
280, L. C. 


PART V. SECT. 3, SUB-SECT. 2. 

h. Entry by widow with acquies- 
cence of next-of-lcin — Corroboration of 
claim. }— Where a widow enters into 
possession of assets of her intestate 
husband, claiming: that same are her 
property under Intestates Estates 
Act, 1800, the acquiescence of the 
next-of-kin for eleven years is, where 
such widow’s position is altered by 
reason of such acquiescence, the 
strongest possible corroboration of 
such claim by the widow. — O’C onnor 
». O’Connor (1916), 50 I. L. T. 103.— 


PART V. SECT. 3, SUB-SECT. 3.— A. 

k. Proviso in settlement in lieu of 
dower & thirds-r-Whether bars widow's 
claim.}— B., by Ids settlement, granted 
to A., his intended wife, a jointure in 
satisfaction Sc bar of all dower or 
thirds : — Held : A. was not barred 
of her right by the provision in tho 
settlement. — Berry v. Berry (1857), 
6 I. Ch. R. 497 ; 3 Ir. Jur. 98.— IR. 

l. .] — A marriage settle- 

ment contained a clause that the 
provision thereby made for the intended 


be taken in full lieu of dower or thirds 
m which she might be entitled at 
)ommon law, or otherwise howsoevei : 
—Held : she was barred of her share 
)f her husband’s personal estate, under 
he Statute of Distributions. — Re 
Burgess' Trusts (1800), 11 I. Ch. R 


m . .] — By marriage settle- 

ment, lands of the husband held for 
lease for lives renewable for ever. Sc 
lands of the wife held for a term of 
years, were settled upon trust, after 
the death of the husband, that tho 
in case she should survive him 
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207. 


-.1 — An infatit may by a 

A «* m «• m a 


contract previous to her marriage bar herself of a 
distributive share of her husband’s personalty in 
case of his dying intestate. — Buckinghamshire 
(Earl) v . Drury (1762), 2 Eden, 60 \ 3 Bro. Pari. 
Cas. 492 ; Wihn. 177; 28 E. R. 818, H. L. ; 
revsg. 8. G. sub nom . Drury v. Drury (1761), 2 
Eden, 39, L. 0. 

Annotations .*■ — Oonsd. Dumford v. Lane (1781), 1 Bro. 0. C. 
106 ; Carutliers v. Caruthers (1794), 4 Bro. C. C. 500 ; 
Holmes v . Blogg (1818). 8 Taunt. 508 ; Smith v. Jersey 
(1821), 3 Bli. 290 ; Field «. Moore (1855), 7 De G. M. & G. 
691 ; Field v. Moore, Field v. Brown (1855), 20 L. T. O. S. 
207 ; Seaton v . Seaton (1888), 13 App. Cas, 61 ; Clements 
v. L. & N, W. Ry., [18941 2 Q. B. 482 ; Cowera t>. Nield, 
H012] 2 K. B. 419. Reid. R. v. Shinfleld (1811), 14 East, 
641 ; Corbet v. Corbet (1824), 1 Sim. & St. 612 ; Corpe v. 
Overton (1833), 3 Moo. & S. 738 ; Hobson v. Ferrab y 
(1846), 2 Coll. 412; Birkenhead, Lancashire & Cheshire 
Junction Ry. v. Pilcher (1851), 6 Ry. & Can. Cas. 622 ; 
Dyke v . Randall (185 2), 2 De G. M. & G. 209 ; Cooper v. 
Simmons (1862), 7 H. & N. 707 ; Leslie v. Shell! , [1014] 
3 K. B. 607. Mentd. Daniel if. Adams (1765), Arab. 
495 ; Maddon v. White (1787), 2 Term Rep. 359 ; Bock- 
ford v. Wade (1805), 17 Ves. 87 ; Hamilton v. Vaughan - 
Shorrin Electrical Engineering Co. (189 4), 43 W. I?. 

A & VJ* 

208. .] — Jt has been argued, but 

somewhat faintly, that even prior to 1865 it was com- 
petent for an infant to execute a valid settlement, ! 
which should dispose effectually of his or her pro- ! 
perty. For the purpose of establishing that proposi- | 
tion the case of Earl of Buckinghamshire v. Drury , | 
No. 207, ante, was relied upon. That case has 1 
given rise to a good deal of criticism since the time 
when the decision in it was pronounced, & much 
disapproval has been expressed of it. That case 
decides this & this alone, that it was competent 
for an infant by means of a marriage settlement to 
bar her right to obtain by virtue of the marriage 
an interest in her husband’s property, & in the 
opinion expressed by Lord Mansfield he distinctly 
says, “ I approve the distinction taken by Wil- 
mot, J,, between infants contracting for conveying 
away something of their own & barring themselves 
of a right which is a third person’s.” It is quite 
unnecessary to inquire whether that distinction 
is one which can be supported by reasoning or 
not (Lord Hersciiell). — Seaton v. Seaton 
(1888), 13 App. Cas. 61 ; 57 L. J. Ch. 061 ; 58 
L. T. 665 ; 36 W. R. 866, H. L. ; affg . S. C. sub 
nom . Buckmaster v. Buckmaster (1887), 35 
Ch* D. 21, C. A. 

Annotations .— Consd. GroenldU v. North British & Mercan- 
Ule Insce. [1893J 3Ch. 474 Reid. Vidlte v. O ’Hagan, 

{ 1999 J 9 Ch. 568. M«ntd. Mills v. Fox (1887), 37 Ch. D. 
153 2 Re Leigh, Leigh v. Leigh (1888), 40 Ch. D. 290 ; 

Re Jones. Farrington v. Forrester, 11893] 2 Ch. 461 : 
Harle v. Jarman, [1895] 2 Ch. 419. 

209. — - — .] — A provision by marriage settle- 
ment in lieu, bar, & satisfaction, of all dower or 
thirds, which the wife might otherwise be entitled 
to out of all the real & personal estate, would bar 
her interest in what was not disposed of by the 
will of her husband. — Druce v. Denison (1801), 


6 Ves. 385 ; 31 E. R. 1100, L. 0. ; subsequent 
proceedings (1847), 15 Sim. 356. 

Annotations : — Consd. Thompson v. Watts (1862), 2 John. & 

S . 291. Reid. Guriy v. Guriy (1842), 8 Cl. & Ma* 
enttt. Doe d. Oxenden v. Chichester (1816), 4 Low. 65 , 
Colpoyfl v. Colpoys (1822), Jac. 451 ; Dummer v. Pitcher 
(1833), Coop. temp. Brough. 257 ; Re Grainger, Dawson v. 
Higgins, [1900J 2 Ch. 756. 

210. .] — On the marriage of A. a certain 

sum was settled in trust for her for life “ as & for 
her jointure, in full lieu, bar, & satisfaction of any 
dower or thirds which she could or might claim at 
common law, out of all or any of the estates, real, 
personal or freehold,” of her intended husband : 
Held: this settlement barred her claim on the 
personal estate of her intestate husband, under 
Stat. Distribution. — Curly v. Gurly (1842), 8 
Cl. & Fin. 743 ; 8 E. R. 291, H. L. 

Annotations : — Reid. Thompson v. Watts (1862), 2 John. & 
H. 293. Mentd* Naisraith v. Boyes, [1899 J A. C. 495. 

211. .] — By a marriage settlement a pro- 
vision was made for the wife out of real 8c personal 
estate, & it was declared that such provision was 
in lieu of dower or thirds. The husband having 
died intestate : — Held : the provision was in 
satisfaction of dower out of real estate & thirds 
of personalty, & the wife could claim nothing 
under Stat. Distribution. — Thompson v. Watts 
(1862), 2 John. & H. 291 ; 31 L. J. Ch. 445 ; 6 
L. T. 817 ; 8 Jur. N. S. 760 ; 10 W. R. 485 ; 70 
E* R. 1067. 

212. Proviso in settlement in lieu of dower— 
Does not bar thirds.] — Leasehold estate settled “ in 
lieu of dower,” is not a bar of thirds. — Creswell 
v . Byron (1791), 3 Bro. C. C. 362 ; 29 E. R. 584, 
L. C. 

213. Covenant to leave sum of money by will — 
Satisfaction pro tanto.] — A citizen of London entered 
into a bond to a trustee to leave his wife at his 
death £500. He died & left her nothing. She 
brought her bill for the £500, & to have a moiety of 
the residue of her husband’s personal estate : — 
Held : she could not have both, but she might 
have her election. The £500 was to be left her 
at all events, although at his death she was en- 
titled to a moiety of his personal estate, yet the 
husband might have converted that moiety into 
a real estate. — East v. Coggs (1709), 2 Eq. Cas. 
Abr. 275, pi. 3 ; 22 E. R. 232. 

214. .] — A. covenanted to leave his 

wife £620. A. died intestate, & wife’s share came 
to above £620. This was a satisfaction. — Blandy 
v. Widmore (1716), 1 P. Wms. 324 ; 2 Vern. 709 : 

24 E. R. 408, L. C. 

Annotations : — Oonsd. Lee v. Cox (1746), 3 Atk. 419 ; Ilaynea 
v. Mico (1781), 1 Bro. C. C. 129; Garthshore v. Ciiolle 
(1804), 10 Vea. 1 ; Twisden v. Twisden (1804), 9 Ves. 413 ; 
Goldsmid v. Goldsmid (1818), 1 Swan. 211 ; Lang v. Lang 
(1837), 8 Siin. 451 ; Salisbury v. Salisbury (1848), 6 Hare, 
526. Apld. Thacker v. Key (1869), L. R. 8 Eq. 408. 
Oonftd. Re Hall, Hope v. Hall, [1918] 1 Ch. 562. Reid. 
Hanbury v. Bateman (1740), 2 Atk. 63 ; Parsons v. Parsons 
(1744), 9 Mod. Rep. 464; Barret v. fieckford (1750), 1 
Ves. Sen. 519 ; Deveso v. Pontet (1785), 1 Cox, Eq. Cas. 


should take during her life for jointure 
in lieu, bar, 8c satisfaction of, all dower 
8c thirds, to which she might at 
common law, or otherwise, be entitled, 
the annual sum of £50 charged upon 
all the said lands. The settlor died 
intestate as to portion of his personal 
estate : — Held : the widow was barred 
from any share of the undisposed of 
personal estate . — Re Duigan, Coyne 
v. Duigan, [1894] 1 I. R. 138.— IH. 

n. .] — A provision for a 


wife In a marriage settlement in dis- 
charge of all claims by her onthe 


ovent of his dying Intestate & without 
issue, as well as to the share of his 
assets to which she is entitled under 
Statute of Distributions . — Re Hogan, 
Hogan v. Hogan, [1901] 1 1. R. 168.— 
IR. 

o. Proviso in settlement in lieu of 
dower .] — Where by marriage settle- 
ment a widow has accepted an equiva- 
lent In lieu of dower, she has no right 
to any share in the lands. — Toronto 
General Trusts Co. v. Quin (1894), 
25 O. R. 250.— CAN. 

p. Gift by — Claim barred. ] — 

4 4,Aofo+< ‘* ms trustees to 


dispose of all his real estate, some of 
which passed under the residuary 
trust : — Held : the widow was a 
devisee of “ an interest in real estate ” 
within sect. 9 of the Dower Act, & 
her right to dower was barred. — 
Merriman v. Perpetual Trustee Co. 
(1896), 17 N. S. W. Eq. 325.— AUS. 

q. Annuity in lieu of dower & 

thirds — Does not bar widow* a claim.}— 
A testator, by bis will gave the residue 
of his personal estate to his wife for 
life 8c after her death to his step- 
daughter for life, with remainder over 
to such of the stepdaughter’s children 

kr rlftnla/red that 
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188; Kirkman 0 . Klrkman (1786), 2 Bro. C. C. 95; 
Adams 0 . Lavender (1824), M*Cle. & Yo. 41 ; Glengal 0 . 
Barnard (1836), 1 Keen, 769 ; Thynne 0 . Glengall (1848), 
SH,L Cas. 131 ; James 0 . Castle (1875), 33 L. T. 665. 

215. .] — L. previous to his marriage 

with D. covenanted that he would by will, or by 
some good assurance in the law, grant to D. or 
E. D. the mother, or her exors., etc. in trust for 
D. Sc for her separate use, £1,000 to be paid to D. 
after his decease ; Sc in case he should not by will 
or otherwise assure to D. the £1,000 then his 
exors., etc., should within six months after his 
decease pay D. the £1 ,000. L. died without making 
any will or deed in regard to the £1,000 i—^-Held : 
D. was not entitled to the £1,000, & the distributive 
share likewise of L.’s personal estate, being meant 
only to secure a provision for the wife, without 
any intention of the husband to leave it as a debt. — 
Lee v. Cox (1747), 3 Atk. 419 ; 20 E. It. 1042 ; 
sub nom. Lee v. D’Aranda, 1 Ves. Sen. 1, L. C. 

Annotations : — Gonsd. Gartlishore 0 . Chalie (1804), 10 Ves. 1 ; 
Twisden 0 . Twisden (1804), 9 Ves. 413; Ex p. Tindal 
(1832), 8 Bluff. 402 ; (Bengal 0 . Barnard (1836), 1 Keen, 
769 ; Lanff 0 . Lanff (1837). 8 Sim. 451 ; Re Hall, Hope 0 . 
Hall, fl 91 81 1 Ch. 562. Reid. Barret 0 . Beckford (1750), 
1 Ves. Sen. 519 ; Haynes 0 . Mico (1781), 1 Bro. C. C. 129 ; 
Warren 0 . Warren (1783), 1 Bro. C. G. 305 ; Devcse 0 . 
Pontet (1785), 1 Cox, Kq. Cas. 188 ; Klrkman 0 . Kirkman 
(1786), 2 Bro. C. C. 95; Rickman 0 . Morgan (1788), 2 
Bro. C. C. 394 ; Richardson 0 . Klphinstone (1704), 2 Ves. 
463 ; Sparkes 0 . Cator (1797), 3 Ves. 630 ; GoldBinid 0 . 
Goldsinfd (1818), 1 Swan. 211 ; Adams 0 . Lavender 
(1824), M'de. & Yo. 41 ; Salisbury 0 . Salisbury (1848), 
6 Hare, 526 ; Thynno 0 . Glenffnll (1848), 2 H. L. Cas. 131. 

216. .] — Covenant in a marriage settle' 

ment by the husband in the event of his death 
leaving his wife surviving & children within six 
months after his decease to convey, pay, assign, 
etc., one full Sc clear moiety of all such real & per- 
sonal estate as he shall be seised & possessed of or 
entitled to at his decease. Upon the principle of 
part-performance the widow not entitled in addi- 
tion to the moiety under the covenant to a third 
of the residue of the personal estate by the intestacy 
of her husband. — G artiishore v. CnALiE (1804), 
10 Ves. 1 5 32 E. R. 743, L. O. 

Annotations: — Gonsd. Adame 0 . Lavender (1824), M'Clo. & 
Yo. 41 ; Gleupral 0 . Barnard (1836), 1 Keen, 709 ; Patch 
0 . Shore (1862), 2 Drew. & Sw. 589. Refd. Goldemid 0 . 
Goldsmid (1818), 1 Swan. 211; Lanff 0 . Lanff (1837), 1 
Jur. 472 ; Salisbury 0 . Salisbury (1848), 6 Hare, 526, 
Lett 0 . Randall, Lett 0 . Dormer (1855), 3 Sm. & G. 83, 
Willis 0 . Willis (1865), 34 Bear. 340 ; James 0 Castle 
(1875), 33 L. T. 665 ; Re Hall, Hope v. Hall, [1918] 1 Ch. 
562. Mentd* Waihen 0 . Smith (1819), 4 Madd. 325. 

217. Gift by will — Annuity in lieu of dower & 
thirds — Election by widow to take dower.]— B., 

being seised & possessed of real Sc personal estate, 
by will, gave his wife half his ready money cash Sc 
bills in England, & the produce of his sugar & 
rum, & the other moiety thereof he gave to his 
son, if he should be living at the time of his death, 
but if liis son were not then living, he then gave 
the whole of the ready money, cash, bills, etc., to 
his wife absolutely for her own & her children s 
use Sc support, Sc he likewise gave to his wife an 


over in remainder havinff failed owing 
to the death of the children of the 
stepdaughter during the life time of the 
tenant for life, their interest fell into 
intestacy : — Held : as it appeared from 
the terms of the will, that the events 
which had happened, & the conse- 
quent intestacy had never been con- 
templated by the testator, the declara- 
tion could not be construed as imposing 
that the widow should only take the 
gift to her on the terms of renouncing 
any share on a possible partial Intes- 
tacy, not as a gift by implication of her 
share in the personalty to the next of 
Ida. & consequently she was entitled 
to both the provision & her share in 
the Intestacy under the Statute of 
Distributions. — P enny 0 . Milligan 


(1907), 5 C. L. R. 349.— AUS. 


annuity of £300 for her life, & he declared that the 
annuity should be accepted by his wife in lieu of 
all dower & thirds which she might be entitled to 
out of his real Sc personal estate, Sc that the annuity 
should be applied by his wife for Sc towards the 
maintenance of herself Sc her children. At the 
death of the testator, his son was dead, but he 
left daughters. The wife elected to take her dower, 
& gave up the annuity : — Held : with respect to 
the annuity, the wife might renounce that benefit 
given her by the will, & yet take the rest of the 
testator's bounty. The manner in which the 
testator had given it in lieu of dower, showed that 
he intended she should hold that anniuty as she 
would have done her dower, which might be for 
the benefit of those who were dear to her as well 
as of herself ; but with respect to the money, the 
bills, & other personal property, the daughters 
were entitled in equal shares with the wife. 
Brown v . Parry (1787), Rom. 81 ; Dick. 085 ; 
21 E. R. 438, L. C. 

218. Covenant creating present debt — Does not 
bar widow’s claim.] — Provision for a wife Sc a 
distributory share of her husband's personal 
estate were decreed to her. The covenant was to 
lay out a sum of money as a provision for the wife 
in two years in the lifetime of the husband of the 
two years lapsed without anything done of that 
kind, & therefore was a plain breach of the cove- 
nant. — Oliver v . Brickland (1732), cited m 
3 Atk. at pp. 420, 422 ; 20 E. R. 1043. 

Annotations : — Refd. Lee 0 . D’Aranda (1747), 1 Ves. Hen. 1 ; 

Garthshoro 0 . Chalie (1804), 10 Ves. 1. 

219 . .] — In a marriage settlement it 

was stiptilated that A., the husband, should invest-, 
in certain securities, £4,000, the property of the 
lady which he acknowledged he had received from 
her, & that she should receive the income on her 
sole receipts, for her maintenance Sc personal 
wants, Sc that on her dying in A.’s lifetime without 
leaving issue by him the capital should belong to 
him. If A. did not invest the £4,000 in his life- 
time, she was to be at liberty to take it out of his 
assets on his death. A. died intestate in his wife s 
lifetime. He never received the £4,000, nor 
invested a sum to that amount '"-Held : his 
widow was entitled to be paid the £ 4,000 out of 
his assets, & also to receive her distributive share 
of the residue. — Lang v. Lang (1837), 8 Sim. 4ol ; 
0 L. J. Ch. 324 ; 1 Jur. 472 ; 59 E. R. 170. 

220. Covenant of different nature — ■ Gift of 
annuity — Does not bar widow’s claim.] Settle- 
ment previous to marriage of the wife's fortune on 
herself, with a covenant by the husband in con- 
sideration of the marriage, etc., Sc for making some 
provision for the wife Sc her issue, to pay within 
three months after his death £ 0,000 to the trustees, 
in trust, if the wife should survive him, & there 
should be no issue, to pay £1,500 to the wife, he 
exors., etc., Sc to pay the interest of the remaining 

held : the widow was entitled tohor 

sirs 

treated the real & persoml estate a* a 
blended fund to be distributed, sne 
was not also entitled to towr, & that 
she must elect between the dlaWlbutlve 
share & the dower.— Be 
QtriMBY 0. Q01MBT (1884), 5 U, it. 

738.— CAN. 


r. Annuity — Election by widow.] 

—A testator, by his will, gave his 
widow an annuity, & provided that 
when his son should attain the age 01 
twenty -one his trustees should convey 
to him one-half of the estate & the 
residue when he should attain thirty , 
subject however to the annuity. He 
also provided that if his »on should die 
before attaining the age of thirty^ the 
trustees or trustee should hold the 
estate in trust to distribute some 
according to the statute of 
tions.” The son attained the of 

twenty-one, received half °f the estate* 
& died before attaining the age of 
thirty, unmarried 4c without issue 1 


2181. Covenant creating present debt 
— Does not bar widow a cl<Am. A 

right to her distributive shar c of the 
personal estate. — C reaoh 0. Crkagh 

(1845), 8 I. Eq* R- 68.— lR. 
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£4,500 to her for life 1 she was entitled 

to dower ; & her share under Stat. Distribution 
is not a satisfaction or performance of the covenant. 
— Couch v. Stratton (1799), 4 Ves. 391 ; 31 E. R. 
199, L. C. 

Annotations : — Consd. Garthshore v. Chalie (1804), 10 Ves. 1. 
Folld. Salisbury v. Salisbury (1848), 6 Hare, 526. Consd. 
James v. Castle (1875), 33 L. T. 665. Reid. Re Hall, 
Hope v . Hall, U918] 1 Ch. 562. 

221. .] — A wife’s distributive 

share of her husband’s effects under his intestacy 
is not a performance of the husband’s covenant to 
leave her an annuity for life. — Salisbury v. 
Salisbury (1848), 6 Hare, 526 ; 17 L. J. Ch. 480 ; 
12 Jur. 671 ; 67 E. R. 1272. 

See, also , No. 194, ante. 

B. In Cases of Partial Intestacy . 

See Law of Property Act, 1922 (c. 10), ss. 147- 
150. 

222. Whether wife’s claim barred — By devise 

In lieu of thirds & dower.] — Testator gave his wife 
real &> personal estate in bar, full satisfaction & 
recompense, of all dower or thirds, which she can 
have or claim in, out of or to, all or any part of 
his real & personal estate or either of them ; he 
gave the residue to four persons, & afterwards by 
a codicil directed them to dispose thereof in 
charities ; part of the residue, being invested in 
real securities, goes according to the Statute as 
undisposed of ; & the widow is not barred. — 

Pickering v . Stamford (Lord) (1797), 3 Ves. 
492 ; 30 E. R. 1121, L. C. 

Annotations : — Consd. Lett v. Randall (1855), 3 Sm. & G. 83 ; 
Naiflmith v. Boyes, 11899] A. C. 495. Refd. Waring v. 
Ward (1800), 5 Ves. 670 ; Garthshore v. Chalie (1804), 10 
Ves. 1 ; Leake v . Robinson (1817), 2 Mer. 363 ; Thompson 
v. Watts (1862), 2 John. & H. 291. Mentd. Chalmer v. 
Bradley (1819), 1 Jac. &W. 51 ; Cholmondeley v. Clinton 
(1820), 2 Jac. & W. 1 ; Campbell v. Graham (1831), 1 Rush. 
& M. 453 : Clark v. Wyburn (1848), 13 L. T. O. S. 441 ; 
Kohler v. Reynolds (1857), 26 L. J. Ch. 415 ; Hareourt v. 
White (I860), 28 Beav. 303; Re Richardson, Pole v. 

] ’attention, 11920] 1 Ch. 423. 

223. Contrary intention collected 

from will.] — A rent-charge expressed to be for a 
jointure & in lieu of dower & thirds at common 
law, does not bar the jointress of her distributive 
share in her husband’s undisposed-of personal 
estate. — Colleton v. Garth (1833), 6 Sim. 19 ; 
2LJ. Ch. 75 ; 58 E. R. 502. 

Annotations : — Distd. Thompson v Watts (1862), 2 John. & 
H. 291. Reid. Guriy v. Guriy (1842), 8 Cl. & Fin. 743. 
Mentd. Houlding v. Cross (1855), 1 Jur. N. S. 250. 

224. .] — Devise, upon trust, to pay 

& make up to testator’s wife £1,200 a year for her 
life ; & to divide the residue of his property 

amongst all his children who might be living at 
his decease, share & share alike, for their lives. 
& he expressly declared that the said provision 
given unto his wife was intended to be, & should 
by her be, accepted in full, entire lieu, bar, recom- 
pense, discharge & satisfaction of, & for all & all 


Distribution. 

manner of claims & demands whatsoever which 
she at any time might or could have, or which 
without provision she could or might have, at the 
time of his decease, out of any part of his real or 
personal estate by virtue of any settlement or 
other writing at any time made upon her, or on 
account of any dower she might in any manner 
have or claim out of or upon, or from or in respect 
of, any part of his estate or effects in any manner 
however : — Held : the widow was excluded from 
anything beyond the annuity of £1,200. — Lett v. 
Randall (1855), 3 Sm. & G. 83 ; 3 Eq. Rep. 1034 ; 
24 L. J. Ch. 708 ; 25 L. T. O. S. 244 ; 1 Jur. N. S. 
747 ; 3 W. R. 504 ; 65 E. R. 572 ; affd. on other 

grounds (I860), 2 De G. F. & J. 388, L. C. 
Annotations : — Mentd. Hill v. Rattey (1862), 2 John. & H. 

634 ; Ramsay v. Shelmerdine (1865), L. R. 1 Eq. 129 ; 

Blight r. HartnoU (1881), 19 Ch. D. 294 ; Re Morgan, 

Morgan v. Morgan (1893), 69 L. T. 407. 

225. .] — Testator gave his wife in 

the event which happened an annuity of £30 & 
declared such annuity to be in lieu of all dower & 
claims that his said wife might have upon all or 
any of his estate & effects. Testator’s personal 
estate was, except so far as the annual income 
thereof was directed to be applied to the mainte- 
nance of his children, undisposed of : — Held: his 
widow was not barred from participating in the 
undisposed of personalty as one of the next of kin. — 
Tavernor v. Grindley (1875), 32 L. T. 424. 
Annotation : — Mentd. Locke v. Dunlop (1888), 39 Ch. D. 387. 


Sect. 4. — RIGHTS OF CHILDREN AND THEIR 

ISSUE. 

Sub-sect. 1. — In General. 

See Law of Property Act, 1922 (c. 16), ss. 147- 
150. 

226. Only child — Takes all personal estate.] — 

A person dies intestate, leaving one child. The 
whole personal estate belongs to him, within Stat. 
of Distribution. — Palmer v. Garrard (1090), 
Prec. Ch. 21 ; 24 E. R. 11. 

227. Posthumous child — Entitled with other 
children.] — Bali. v. Smith (1098), Freem. Ch. 230 ; 
22 E. R. 1178. 

228. .] — J. W. died intestate 1724, 

& left issue T. W. who died within a week after 
his father, & his wife enceint , & on May 20, follow- 
ing, pltf. was born : — Held : she was entitled Id 
her share under Stat. Distribution as much as if 
she had existed in his lifetime. — Wallis v. Hodson 
(1740), 2 Atk. 114 ; Barn. Ch. 272 ; 20 E. R. 
472, L. C. 

Annotations : — Apld. Burnet r. Mann (1748), 1 Ves. Sen. 
156. Refd. TnollUHSon v. Woodford (1805), 1 Boh. Sc 
P. N. R. 357. Mentd, Villar v. Gilbey, U907] A. C. 139. 

229. Representative descendants — Per stirpes 
not per capita.] — Lockyer v. Vade (1741), Barn. 
Ch. 444 ; 27 E. R. 713, L. C. 

Annotation : — Folld. Re Natfc, Walker v. Gammage (1888), 
37 Ch. D. 517. 


pART V. SECT. 3, SUB-SECT. 3. — B. 

s. Whether wife's claim barred .] — 
Where undor a will there was an 
jntestaoy in part : — Held : the widow 
was not entitled to 31,000 under 
Devolution of Estates Act, s. 12. — 
He Harrison (1901), 21 C. L. T. 478 ; 
2 O. L. R. 217.— CAN. 

t. .] — A widow is not en- 
titled, under Intestate Husband Estates 
Act , s. 2, to payment of £500 out of the 
residue of the estate of her husband 
who has died leaving a will purporting 
to dispose of his whole estate, but 
which, in the event which happened, 
left the fee of the residue undisposed 
of. — Taylor’s Executors v. Taylor, 
11918] S. C. 207.— SCOT. 


PART V. SECT. 4, SUB-SECT. 1. 

229 i. Representative descendants — 
Per stirpes not per capita.}— A son, in 
consideration of his father conveying 
to him land, accepted it in lieu of all 
claims against his father’s estate as 
one of his next of kin, & agreed that 
neither he nor his heirs would make any 
claim against the estate. On the death 
of the father intestate, the son’s 
children, he having died in his father’s 
lifetime intestate, claimed as next of 
kin of the grandfather to share in the 
estate of the latter : — Held : the 
children took, if at all, per stirpes . — 
Re Lewis (1898), 29 O. R. 009.— CAN. 

229 ii. . }— W. died intestate leav- 

ing one brother & two sisters surviving 


him. One sister predeceased him, 
leaving a son & three children of her 
deceased daughter : — Held : the grand- 
children are entitled under P. E. 1. 
Statute of Distributions, s. 10, as repre- 
sentatives of tlieir mother, to her 
distributive share in W.’s estate. — 
Re Dodd’s Estate (1900), 6 E. L. R. 
578.— CAN. 

229 iii. .] — The word “ children ” 

in C. S., N. B., 1903, c. 161, s. 2, must 
be construed to include a grandchild 
of the intestate. — Re Kennedy (1911), 
40 N. B. R. 437.— CAN. 

229 iv. .] — It is the intention of 

Administration Act Amendment Act, 
1885, s. 3, that, in the event of the death 
of a child in the lifetime of a man or 
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230* . -.] — A fund was divisible under 

Stat. Distribution among grandchildren & great- 
grandchildren, claiming by two lines of descent 
from their common ancestor : — Held : the fund 
must be divided into moieties, & each moiety 
subdivided between the respective descendants 
per atirpes, & not per capita . 

Where there are no ancestors or descendants, & 
the nearest of kin are brothers & sisters, but there 
are also children of dead brothers & sisters, the 
latter, though not the next of kin, may claim as 
representatives of the brother or sister from whom 
they spring, & may stand in the place of that 
brother or sister for the purpose of distribution, so 
that the distribution is per stirpes . This privilege 
is expressly limited by the statute, & does not 
extend to any more remote descendants of brothers 
& sisters than their children, & does not apply at 
all to any case where the next of kin are all more 
remote than brothers & sisters (Wickens, V.-C.). — 
Re Ross’s Trusts (1871), L. R. 13 Eq. 286 ; 41 
L. J. Ch. 130 ; 25 L. T. 817 ; 20 W. R. 231. 
Annotation: — Folld. Re Natt, Walker v. Gammage (1888), 
37 Ch. D. 517. 

231. .] — A share of the residuary 

estate of a testatrix, a widow, which she had given 
by her will, lapsed. She had only two children, 
a son & a daughter, both of whom died before her. 
Three children of the son, & one child of the 
daughter, survived the testatrix : — Held : under 
Stat. Distribution, the four grandchildren took the 
lapsed share, so far as it arose from personal estate, 
per stirpes , not per capita, — Re Natt, Walker v. 
Gammage (1888), 37 Ch. D. 517 ; 57 L. J. Ch. 797 ; 
58 L. T. 722 ; 36 W. R. 548. 

232. Descendants not next of kin of 

deceased child.] — In Stat. Distribution the words 
“ legal representatives,” are not used for next of 
kin, nor for exors. or administrators, but for the 
testator’s children, or their children only, or the 
descendants of the next of kin. The statute 
means persons substituted in the place of others 
deceased (Arden, M.R.). — Bridge v . Abbot 
(1791), 3 Bro. C. C. 224 ; 29 E. R. 502. 

Annotations: — ‘Consd. Evans v. Charles (1794), 1 Anst.. 128 ; 

Palin v. Hills (1834), 1 My. & K. 470 ; Cotton v. Cotton 
(1839), 2 Beav. 67 ; Re Crawford's Trusts (1854) 2 Drew. 
230. Apld. Re Thompson, Mochell v. Newman (1886), 
55 L. T. 85. Refd. Holloway v. Holloway (1800), 5 Ves. 
399 ; Horseman v. Abbey (1819), 1 Jac. & W. 38i ; Price 
v. Strange (1820), 6 Madd. 159 ; Waite v. Templer (1829), 
2 Sim. 524 ; King v. Cleavelana (1859), 4 Do G. & J. 477 ; 
Briggs v. Upton (1872), 7 Ch. App. 376 ; Re Greenwood, 
Greenwood v. Sutcliffo, [19121 1 Ch. 392. Mentd. Bone v. 
Cook (1824), M'de. 168 ; Bulmer v. Jay (1834), 3 My. & K. 
197 ; Holloway v. Clarkson (1843), 2 Hare, 521 ; Re Clay, 
Clay v. Clay (1885), 54 L. J. Ch. 648. 

233. .] — Evans v. Chables (1794), 

1 Anst. 128; 145 E. R. 821. 

Annotations : — Consd. Price v. Strange (1820), 6 Madd. 159 ; 
Marshall v. Collett (1835), 1 Y. & C. Ex. 232 ; Long v. 
Watkinson (1852), 17 Beav. 471. Refd. Holloway v. 
Holloway (1800), 5 Ves. 399 : Horseman v. Abbey (1819), 
1 Jac. & W. 381 ; Palin v . Hills (1834), 1 My. & K. 470. 


Mentd. Wellman v. Bowring (1830), 3 Sim. 328 ; Bulmer 
v. Jay (1834), 3 My. & K. 197 ; Holloway v. Clarkson 
(1843), 2 Hare, 521. 

234. .] — i n stat. Distribution the 

term “ legal representatives ” means descendants, 
& not next of kin ; as for example, a son of an 
intestate is doad, having a widow & child. The 
widow takes nothing, & the child the whole of its 
father’s share (Sir John Leach, V.-C.). — Price v. 
Strange (1820), 6 Madd. 159 ; 56 E. R. 1052. 
Annotations .‘—Reid. Palin v. Hills (1834), 1 My. & K. 470 ; 
Holloway v. ClarkBon (1843), 2 Haro, 521 ; Re Crawford's 
Trusts (1854), 2 Drew. 230 ; Whig v. Wing (1876), 34 
L. T. 941. Mentd. Alker v. Barton (1842), 12 L. J. Ch. 16 ; 
Pyrke v. Waddtngham (1852), 10 Hare, 1 ; Mullings u. 
Trinder (1870), 39 L. J. Ch. 833. 

Legitimated child.] — See Bastardy, Vol. III., 
p. 148, No. 374. 


Sub-sect. 2. — Advancement. 

See Equity ; Law of Property Act, 1922 (c. 
ss. 147-150. 


Sect. 5.— RIGHTS OF FATHER. 

See Law of Property Act, 1922 (c. 16), ss. 147-150. 

235. In absence of issue takes whole personalty 
—Though administration not taken out.] — A legacy 
given a child by a stranger, at the child’s death, 
vests in the father by Stat. Distribution, although 
he took not out administration to such child. — 
Grice v. Goodwin (1706), Prec. Ch. 260 ; 24 E. R. 
126. 

236. .] — Bacon v. Bryant (1729), 2 

Eq. Cas. Abr. 425 ; 22 E. R. 361. 


Sect. 0.— RIGHTS OF MOTHER, BROTHERS AND 
SISTERS, AND GRANDPARENTS. 

See Law of Property Act, 1922 (c. 16), ss. 147-150. 

237. Stepmother cannot take as next of kin.]—- 
“ Being but a mother-in-law to the testatrix, if 
the surplus had been distributable, she as not 
being of the blood of the testatrix, could have 
claimed no part upon Stat. Distribution (Lord 
Macclesfield, C.). — Rutland (Duke) v. Rutland 
(Duchess) (1723), 2 P. Wms. 210 ; 24 E. R. 703, 


L. C. 

Annotations : — Mentd. Nourso v. Finch (1793), 4 Bro. C. C. 
239 ; Clennell v. Lewth waite (1794), 2 Vos. 465. 

238. Mother & no brothers or sisters — Mother 
takes whole estate — Though administration not 
taken out.] — Jackson v. Proudehome (1716), 2 
Eq. Cas. Abr. 439 ; 22 E. R. 374, L. C. 

239. Mother, brothers & sisters — Mother takes 
half & brothers & sisters half — Subject to right of 
widow.] — Keylway v. Keylway, No. 190, ante. 


woman who subsequently dies intestate, 
the children of the deceased’s child 
shall take what would have been theii 
parent’s share had he or she survived. — 


Re Stack (1887), 5 N. Z. L. It. 303.— 

N.Z. 


a. Adopted child — Entitled by law 
of foreign State where adopted.) — De- 
ceased adopted a child while living in 
Iowa, where she would have been 
entitled to the same rights as his 
legitimate child. He removed to 
Alberta where he died intestate : — 
Held : this child is entitled to share in 
his estate . — Re Thbossel (1910), 12 
W. L. It. 683.— CAN. 


PART V. SECT. 5. 

b. In absence of issue takes whole 
personalty, h — Where a child dies in- 


testate & unmarried entitled to personal 
estate, leaving a father, mother, 
brother, & sister, the father is entitled 
as the next of kin in the first degree 
to the whole of the personal estate 
exclusive of all others. — Lkwin v. 
Lewin (1903), 36 N. B. It. 365.— CAN. 

PART V. SECT. 6. 

o. Mother . brothers dr sisters — 
Mother takes half & brothers dr sisters 
half. }— Where one who dies intestate 
is survived by a mother, brothers & 
sisters, the mother takes one-half of 
the personalty & the brothers & sisters 
the other half. — Re Powell (1921), 30 
B. C. R. 134. — CAN. 

d. Brother dr sisters take the 

whole estate.) — If a person dies intestate 
without children, leaving a mother. 


brother & sisters, the brother & sisters 
aro entitled to his estate under Act of 
Assembly, 26 Geo. 3, c. 11, s. 12, 
to the exclusion of the mother.— Doe 
d. Mahoney v. Crane (1846), 3 Kerr, 
228.— CAN. 


e< .] — -An intestate loft 

, widow & two children, both under 
,ge, one of whom died under age & 
without having been married \-~IIeld : 
ho mother took no interest in the share 
diich came to the child, since deceased, 
n the fathor’s death, but all of such 
hild’s interest descended to the other 
hild, not from the deceased child but 
rom the father's intestacy . — Re Ly> es 
Estate, {1922J 1 W. W. R. 1094 ; 67 
). L. R. 592 ; 32 Man. L. R. 85. — CAN. 

f. Rights of brothers dr sisters of 
[legitimate. 1 — Under the law of Sas- 




Descent and Distribution. 


Sect. 6 . — Rights of mother , brothers and sisters^ and 
grandparents. Sects, 7, 8 & 9.] 


240. .] — Stanley v. Stanley, 

No. 191, ante . 

241. Brothers & sisters only — Grandparent 
excluded.] — Winchelsea (Earl) v. Norcliff, No. 
162, ante . 

242. .] — If an intestate leaves only a 

grandfather Sc a brother, the whole of his personal 
estate goes to the brother. — Norbury v. Richards 
(1749), cited in Amb. at p. 191 : 27 E. R. 131. 
Annotations .•—Reid. Buissieres v. Alnert (1754), 2 Lee, 51 ; 

Evelyn ^Evelyn (1754), 3 Atk. 762. Mentd. Withy t>. 
Mangles (1843), 10 Cl. & Fin. 215. 

243. .] — The question was, whether 

the personal estate of a brother who died intestate 
should go wholly to his brother, or be divided 
equally between him Sc the grandfather -.—Held : 
it belonged entirely to the brother, Sc the grand- 
father had no right to share in the distribution 
with him.— -Evelyn v . Evelyn (1754), 3 Aik. 
762 ; Amb. 191 ; Dick. 346 ; 26 E. R. 1237, L. 0. 

Jimofcitimjs -Refd. Moui-guo v. Buissieres (1756), 1 Keny. 
290. Mentd. Withy V. Mangles (1813), 10 Cl. Sc Fin. 215. 


Sect. 7. — RIGHTS OF NEPHEWS AND NIECES. 
See Law of Property Act, 1922 (c. 16), ss. 147-150. 

244. Representation among collaterals — Con- 
fined to children of brothers & sisters of intestate.] — 
Carter v. Crawley (1680), 1 Freem. K. B. 298; 
T. Raym. 496 ; 89 E. R. 210. 

Annotations : — Reid. Ulackborongli v. Davis (1701), 1 
1 J . Wins. 41. Mentd. B. v. Raines (1700), 1 Ld. Raym. 571 ; 

p otty (1722), Free. Ch. 593; Wallis v. Hodson 
(1740), Bam. Ch. 272 ; Gould v. Gappor (1804), 5 Kant, 345. 

245. — — .] — Distribution under Slat. 

Distribution shall only extend to brothers Sc sisters 
children of the intestate. — Caldicot v. Smith 
(1683), 2 Show. 280 ; 89 E. R. 943. 

246. .] — Welch v . Welch (1092), 

Freem. Ch. 189 ; 22 E. R. 1353. 

247. .] — R. v. Ratnes, PE r rr v . Pett, 

No. 270, post. 

248. .] — Durant v. Prestwood (3738), 

3 Atk. 454; West temp. Hard. 448; 26 E. It. 289, 
L. C. 

Annotations : — Mentd. Lloyd v. Tench (1751 ), 2 Ves. Son. 213 ; 
Mourgue v. Buissieres (1756), 1 Keny. 296. 

249. If brother or sister living — Children of 
deceased brother or sister — Take per stirpes.] — 

Welch v . Welch (1692), Freem. Ch. 189 ; 22 E. R. 
1 3 53. 

250. .] — Jie Rose’s Trusts, 

No. 230, ante. 

251. No brother or sister living— Nephews & 
nieces— Take per capita.]— Welch v. Welch 
(1692), Freem. Ch. 189 ; 22 E. R. 1163. 

252. .] — A. liad three brothers. 


One died, leaving two children, another three, Sc 
the third five. Then A. died intestate : — Held ; 
the distribution should bo per capita , & not per 
stirpes , being all next of km in equal degree. — 
Walsh v . Walsh (1895), Prec. Ch. 54 ; 1 Eq. Cos. 
Abr. 249, pi. 7 : 24 E. R. 27. 

Annotations : — Folld. Davers v. Dewes (1730), 3 P. Wins. 40. 

Refd. Stanley v. Stanley (1739), 1 Atk. 456 : Lloyd v. 

Tench (1751), 2 Ves. Sen. 2i3 ; Buissieres v. Albert (1754), 

2 Lee, 61. 

253. .] — Janson v. Bury 

(1723), Bunb. 157 ; 145 E. R. 631.* 

254. .] — Lloyd v. Tench, No. 

208, post . 

255. .] — In cases of intestacy, 

nephews Sc nieces never take by representation. 
When they concur with a brother or sister, they 
take per stirpes. In other cases they take per 
capita. — Buissieres v. Albert (1754), 2 Lee, 51 ; 
161 E. R. 260. 

256. Advancements not brought into hotchpot.] 

— A bachelor lunatic died intestate, leaving a 
brother, a sister, Sc the children of a deceased sister 
his sole next of kin. The deceased sister had re- 
ceived an advance from the lunatic’s property 
under an order of the Lunacy Ct., which order, 
with her consent, directed that the advance should 
be taken Sc considered as part of any share to which 
she might become entitled in the lunatic’s estate 
at the time of his decease in the event of her 
surviving him : — Held : the deceased sister’s 
children were not bound to bring the advance into 
hotchpot. — Re Gist, Gist v. Timbrill, [1906] 2 
Oh. 280 ; 75 L. J. Ch. 057 ; 95 L. T. 41 ; 22 
T. L. R. 637, C. A. 

Annotations .-—Folld. Re White, White v. White (1914), 111 

L. T. 274. Refd. Re Crozior, Cooper v. Thorneyeroft 

(1906), 50 Sol. Jo. 206. 

257. .] — A father had covenanted with 

his brother to pay off a mtge. debt Sc had died 
without carrying out such covenant, leaving four 
children, Sc the brother had subsequently died 
intestate : — II eld : the four children were entitled 
to receive their share of the personal estate of the 
intestate without first making good to the estate 
of the intestate the money secured by the mtge., 
for although they did in fact take a distributive 
share between them as the persons who legally 
represented their father, yet they, nevertheless, 
took by original title Sc not under or through their 
father. — Re White, White v . White (1914), 111 
L. T. 274 ; 68 Sol. Jo. 611. 

Advancements.] — See Equity. 


Sect. 8.— RIGHTS OF REMOTER RELATIONS. 

See Law of Property Act, 1922 (c. 16), ss. 147, 
150. 

258. General rule — Degrees of proximity calcu- 


katohewan if an illegitimate child diet 
Intestate Sc unmarried Sc predeceased 
by his mother but survived by anothei 
or other illegitimate child or children ol 
the mother. his real Sc personal property 
will to such other illegitimate child 
or children . — Re Stone’s Estatj 
(1920), 1 W. W. It. 563 ; 53 D. L. It. 
677 ; 13 Sask. L. R. 159.— CAN. 


PART V. SECT. 7. 


2441 . Representation among collaterals 
—^Confined to children of brothers & 
fwfw* of innate.]— Statute of Dis- 
tributions exoludes the children of a 
deceased nephew of the intestate. — 
Cbowtoer v . Cawth ra ( 1882), 1 O. R. 
la 8.— CAN* 


244 ii. 


] — The limitation ii 


the Statute of Distributions does nol 
apply to the case where the intestate 


leaves no widow. — Re Price (1887), 
27 N. B. R. 205. — CAN. 

244 iii. .] — On the death 

of a person, intestate leaving no issue, 
the children of a predeceased sister or 
brother are not entitled under Devolu- 
tion of Estates Act, 1887, s. 6, to share 
in competition with a surviving 
brother, or sister of the intestate. — 
Re COLQUHOTTN (1895), 26 O. R. 104. — 
CAN. 

249 I. If brother or sister living — 
Children of deceased brother or sister — 
Take per stirpes.) — Where brothers or 
sisters are entitled to sliare on an 
intestacy, the children of a deceased 
brother or sister of the intestate are 
entitled to share per stirpes. — Walker 
v. Allen (1897), 24 A. R. 336. — CAN. 

251 i. No brother or sister living — 
Nephews & nieces — Take per capita. J — 


The property of an intestate who has 
left no child or other lineal descendants 
or wife or husband, parent, brother 
or sister, but nephews Sc nieces, children 
of deceased brothers Sc sisters, should 
be divided among such nephews Sc 
nieces per capita. — Re Smith’s Estate, 
U« 19 )3W. W. R. 745 ; 48 D. L. R. 
424, — CAN. 


251 ii. 


— On the 


i ;r — ; . . • j vu tug 

death of an intestate leaving only the 
children of his brothers & sisters, the 
estate should be distributed amongst 
them per capita. — Re McCabe's 
Estate, [1921] 3 W. W. R. 109.— CAN. 


PART V. SECT. 8. 

g. Application of rule — Three 
grandparents. ] — Where an infant died 
leaving a paternal grandfather & 
paternal Sc maternal grandmothers 
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lated according to civil law.] — Palmer v. Allicock, 
No. 101, ante . 

259. .] — Mentney v . Petty (1722), 

Prec. Ch. 593 ; 24 E. R. 200. 

Annotations: — Folld. Thomas v. Ketteriche (1749), 1 Ves. 
Sen. 333. Mentd. Lloyd v. Tench (1750), 2 Ves. Sen. 213. 

260. .] — In cases of distribution Sc 

succession to personal estate, the degrees of 
relationship are to be computed according to the 
civil, not according to the canon, law. — Lock v. 
Lake (1757), 2 Lee, 420 ; 101 E. E. 390. 

201. Application of rule — Grandparent & uncle 
& aunt.] — One dies intestate leaving an aunt & a 
grandmother his next of kin ; the grandmother is 
nearer of kin than the aunt, & is entitled to ad- 
ministration in preference to her ; neither is the 
latter to come in for a distributory share. — ^Black- 
borough v . Davis (1701), 1 P. Wms. 41 ; 1 Com. 
108 ; Holt, K. B. 43 ; 1 Ld. Eaym. 084 ; 1 Salk. 
251 ; 12 Mod. Eep. 015 ; 24 E. E. 285. 

Annotations: — Apld. Thomas v. Ketteriche (1749), 1 Ves. 
Sen. 333. Consd. Lloyd v. Tench (1751), 2 Ves. Sen. 213. 
Refd. Re Goodman's Trusts (1881), 17 Ch. D. 260. Mentd. 
Clements r. Scudamore (1703), 1 1*. Wms. 63 ; Paul v. 
Knight (1732), Kel. W. 223 ; Ryall v. Rolie (1749), 1 
Atk. 165 ; Evelyn v. Evelyn (1754), Amb. 191 ; In the 
Goods of Belham, Richard cs v. Yates (1901), 84 L. T. 300 ; 
Hewson v. Shelley, [1914] 2 Ch. 13. 

262. .] — The grandmother is en- 

titled to a distribution of the grandchild’s personal 
estate, in exclusion of the uncles & aunts. — 
Woodroff v. Wickworth (1719), Prec. Ch. 527 ; 
1 Eq. Cas. Abr. 249, pi. 5 ; 24 E. E. 230. 

Annotation : — Consd. Lloyd v. Tench (1751), 2 Ves. Sen. 213, 

263. Two grandparents.] — If an intestate 

leaves only a grandfather on the father’s side & a 
grandmother on the mother’s side, his personal 
estate will be divided equally between them. — 
Moor v . Barham (1723), cited in I P. Wms. at 
p. 53 ; 242 E. R. 289. 

264. Uncles & aunts & cousins.] — Carter 

r. Crawley (1080), 1 Freem. K. B. 298 ; T. Eaym. 
490 ; cited in 1 Ld. Eaym. at p. 572 ; 89 E. R. 210. 

Annotations: — Folld. R. v. Raines, Pelt v. Pelt (1700), 1 
Ld. liayrn. 571. Retd. Blaekborougli v. Davis (1701), 
1 P. Wms. 41 ; Mentney v. Petty (1722), Prec. Ch. 593 ; 
Gould v. Gapper (1804), 5 East, 345. Mentd. Wallis v. 
Hudson (1740), Barn. Ch. 272. 

265. .] — The son of a dead uncle is 

not entitled to a distribution with a living uncle. — 
Maw v. Harding (1091), Prec. Oh. 28 ; 2 Vcrn. 
233 ; 24 E. E. 15. 

266. .] — One dies intestate, leaving 

an uncle & a deceased aunt’s son ; the latter shall 
have no share under Stat. Distribution. — Bowers 
v. Littlewood (1719), 1 P. Wms. 594 ; 2 Eq. Cas. 
Abr. 439, pi. 37 ; 24 E. E. 531, L. C. 

267. Uncles & aunts & nephews & nieces.] 

— Aunts & nephews in equal degrees of kindred 
& equally entitled under Stat. Distribution. — 


Durant v. Prestwood (1738), 1 Atk, 454 $ West 
temp . Hard. 448 ; 20 E. R. 289, L. C. 

Annotations : — Refd. Lloyd v. Tench (1751), 2 Voa. Sen. 213 ; 
Mourguo v. Buissieres (1756), 1 Keny. 296. 

266. .] — Where no issue, nor brother 

or sister of an intestate, an aunt takes under the 
statute equally with nephews & nieces. In such 
case they take per capita , Sc not per stirpes . — 
Lloyd v. Tench (1751), 2 Ves. Sen. 213 ; 28 E. R. 
138. 

Annotations : — Consd. Re Gist, Gist v. Tlmbrill, f 19061 1 Ch. 
58. Refd. Re Natt, Walker v. Oammage (1888), 37 Ch. D. 
517. 

269. .] — Mourgue v . Buissieres 

(1750), 1 Keny. 290 ; 90 E. E. 999, L. C. 

270. Nephew & grand-nephew.] — Intestate 

dies leaving a deceased brother’s child & a deceased 
brother’s grandchild, the grandchild not admitted 
to any distributory share ; the clause in Stat. 
Distribution which says, that there shall be no 
representatives among collaterals beyond brothers* 
& sisters’ children, being to be intended that none 
shall take by representation but the children of 
brothers & sisters to the intestate. — R. v. Uatnes, 
Pett v, Pett (1700), 1 Ld. Raym. 571 ; 1 Com. 87 ; 
Holt, K. B. 259 ; 1 Salk. 250 ; 3 Salk. 138 ; 91 
E. E. 1281 ; sub nom. Pett’s Case, 1 P. Wms. 25 ; 
2 Eq. Cas. Abr. 435, pi. 10 ; sub nom . Pet v. Pet, 
12 Mod. Eep. 409. 

Annotation : — Folld. Bowers v. Littlewood (1719), l P. Wms. 
594. 

271 . Cousin & child of cousin.] — The 

children of a deceased cousin-german shall not 
have a distributive share with another cousin- 
german. — Anon. (1080), 1 Freem. K. B. 208 ; 89 
E. R. 210. 

272. Cousin & grand-niece.] — Grand- 

daughter of the sister, <fe the daughter of the aunt 
of the intestate are in equal degree. — Thomas v, 
Ketteriohe (1749), 1 Ves. Hen. 3.33; 27 E. R. 
1005, L. C. 

Annotations .'—Mentd. Meddowcrort v. Hugnenln (1844), 

4 Moo. P. C. 386 ; Barrs v. Jackson (1845), l I*i». 582; 
Spencer v. Williams (1871), L. It. 2 1*. tic D. 230. 


Sect. 9. — RIGHTS OF THE HALF BLOOD. 


See Law of Property Act, 1922 (c. 10), s. 150. 

273. Half blood equally entitled with whole 
blood.] — The half blood is equally entitled to dis- 
tribution & administration with the whole blood. — 


1 Vent. 
ub nom . 


Smith v . Tracy (1077), Freem. K. B. 294 ; 3 
Keb. 831 ; 2 Mod. Eep. 204 ; T. Jo. 93 ; 1 Vent. 
323 ; 1 Eq. Cas. Abr. 249 ; 89 E. R. 212 ; sub nom . 
Tracy v . Smith, 2 Lev. 173. 

Annotations .-—Refd. Winohelsca v. NoreliiTe (1686), 1 Vern. 
435 : Brown v. Brown, Brown v. Famdale (1689), Holt, 
K. B. 258 ; R. v. Raines, or Pett v. Pett (1700), 1 Ld. Rayni. 
571; Wallis i>. Hodson (1740), Bam. Ch. 272. Mentd. 
Blackborough v . Davis (1701), 1 P Wms. 41. 


field : that being the next of kindred 
to the infant in equal degree, they 
took equal shares in the estate of the 
Infant. — Mkkkles v. Hughes (1877), 
3 V. L. R. 161.— AUS. 

h. Cousins <& first cousins 

once removed .) — Deceased died intestate 
tic unmarried. There were first cousins 
& first cousins once removed. The 
intestate’s father Be mother were dead. 
No brothers or sisters, or children of 
such, survived her. The question was 
whether the first cousins once removed 
were entitled to participate, by repre- 
sentation of their deceased parents, 
with the cousins in the distribution 
of the estate : — Held : there was no 
representation of collaterals of this 
class, & the first cousins took to the 
exclusion of the others . — Re Mc- 
(1905), 6 O. W. 11. 393 ; JO 


O. L. R. 499.— CAN. 

k. Representation among collaterals 
— Confined to grandchildren of brothers 
& sisters or children of uncles & aunts. ] 
— Representation is not allowed 
amongst collaterals further than the 
grandchildren of brothers & sisters & 
bhe children of uncles & aunts in- 
slusively. — Raubenhkimer v. Breda's 
Executors (1880), F. 111. — S. AF. 

PART V. SECT. 9. 

273 1. Half blood equally entitled with 
dhole blood.}— -A sister of the half blood 
s one of the next of kin, of a deceased 
jerson, equally with a brother of the 
vhole blood. — Re Hood (1890), 16 
V. L. R. 628.— AUS. 

273 ii. The half-sister of a 

>erson who dies intestate without issue 


is entitled to an equal share of the 
ostato of the intestate with the sisters 
of the whole blood. — D oe d. Shannon 
v. Fortune (1876), 3 Pug. 259. — CAN. 

273 iii. * •.] — In the distribution 

under Devolution of Estates Act of the 
personal estate of an intestate, brothers 
tic sisters of the half blood share equally 
with those of the whole blood .— Re 
Wagner (1903), 6 O. L. R. 680. — CAN. 

273 iv. . 3 — Collateral relatives of 

the half blood take equally with those 
of the whole blood. — lie Adams (1903), 
6 O. L. It. 697.— CAN. 

273 v. .] — Upon failure of de- 
scendants or paternal relatives entitled 
to claim, applet., a maternal half- 
brother of deceased : — Held : cl titled 
as sole heir to the whole estate of in- 
testate. — Ex parte Thomas (1908), 18 
C.T. R. 830.— S. AF. 




Descent and Distribution. 


Sect. 6.— Rights of the half Hood . Sects. 10 cfc 11. 
Parts VI. & VI I. Sect. 1 : Sub-sects. 1 cfe 2, 

274. .] — Stapleton v. Sherwood (Lady) 

(1882), 2 Hep. Ch. 255 ; 21 E. R. 872. 

275. .] — Pullen v. Serjeant (1084), 2 


Rep. Ch. 300 ; 21 E. R. 684. 

276. .] — WlNCHELSEA (EARL) 


v . Nor- 


cliffe, No. 162, ante. 

277. ] ! -—Browne v. Browne (1688), 1 

Show. 1 ; 89 E. R. 408 ; svb nom. Brown v. 
Farndell & Shore, Carth. 51. 

278. -Watts v. Crooke (1690), Show. 

Vpnt qi7* 1 5 SU ^ nom ' ANON., 2 

AU 0A l rJ nom ' Crooke v. Watt, 1 Eq. Cas. 

W A'vrru^ n non* 8y b nom. Croke V. 

Watts (1689), Freem. Ch. 112. 

Annotation :~Refd. Wallis i>. Hodson (1740), Barn. Ch. 272. 

P ^ S f?^ 0l J s , child.] — Posthumous 
of dirtrihfi f th ha H bIood shaJI take under statute 

^n“ U 2rE~R.™ L W b MANN (1748)> 1 VeS< 

An Wtt UWn ‘ Joss °PI> i% Watson (1838), 1 My. & K. 

RistpfJ.' l Jac. 2, c. 17, brothers & 

olf+iH J? 0,1 ! blood of an intestate are equally 

n h , b / l ° there & Bisters of th « whole blood, 
&££££&«>« m .°. thor ' after the death of the 

5£“S SEX. 

"iS!75J?gV ««> ^ 

Anrudations ‘‘““Mentd. Cofiran v. Stephens (1835), 5 L. J. Ch 

5 l' j^Ch^d . V * Wiiluuns, Williams v. Kershaw (1835)* 

^ 4 » Fitch v. Weber (1848), 6 Hare 145 • til 

Rieherson, Scales^v. Heyhoe, 1 1892 J 1 Ch. 37u!’ 

281. — .] — The description of nephews & 

ihe e hJlf C hl de ^ Ul n Child of a brother or sister of 
ito ,!£ blood. —Grieves v. Hawley (1852), 10 
Hare, 63 ; 22 L. J. Ch. 625 ; 78 E. R. 840 ” 

?M nn i orsIe5r » Kitchen v. Mvers 
7 fln h ft 43u - AP M. Re Reed (1888). 57 L. J. cil 

790. Reid. Hal ton v. Foster (1868) M ch Arm riu . »,* 

Cozens, Miles u. Wilson, 1 1903 J 1 Ch. 138 Pi * 505 ; He 


282. .] — Testator gave his property first 

to his wife & after his death to all his nephews & 
nieces living at her death : — Held : nephews & 
nieces of the half blood were included in the gift. — 
Re Hammersley, Kitchen v. Myers (1886), 2 
T. L. R. 459. 

283. Children of deceased wife’s sister — 

Death of parent before Deceased Wife’s Sister Act, 
1907 (c. 4*7).] — T. G. died intestate on Mar. 19, 1911. 
He was the son of J. G. by his first marriage, his 
mother having died in 1860. 

J. G. went through the form of marriage with the 
sister of his first wife in 1863. 

J. G. died in 1900, & the second wife in 1907. 

At the date of the death of T. G. there were 
living besides children of the first marriage two 
children of J .. G. by his second marriage. 

The question now arose whether these two 
children were entitled to share with the children 
of the first marriage under the statutes for the 
distribution of the estates of intestates in the 
personal estate of T. G., having regard to the 
above Act : — Held : all the children of J. G. were 
entitled to share in the estate of T. G. — Re Green, 
Green v. Meinall, [1911] 2 Ch. 275 ; 80 L. J. Ch. 
623 ; 105 L. T. 360 ; 27 T. L. R. 490 ; 55 Sol. Jo 
552. 

Annotation .-—-Mentd. Re Mudgo, [19133 2 Ch. 92. 


Sect. 1 0.—DISTRIBUTION OF FOREIGN 

MOVABLES. 

See Conflict of Laws, Vol. XI., pp. 305-369 
Nos. 453-491. 


Sect. 1 i . — RIGHTS OF EXECUTOR AGAINST 
NEXT OF KIN TO UNDISPOSED OF 
RESIDUE. 


See Executors & Administrators; Law of 
Property Act, 1922 (c. 16), s. 150 (3). 


Part VI. Descent of Peerages and Dignities. 

See Peerages &> Dignities. 


Part VII. Escheat and bona vacantia. 


Sect. 1.— ESCHEAT. 

Sub-sect. 1. — In General. 

%t e A Law of Property Act, 1922 (c. 10), s. 148. 

284. General rule.J— If a freehold estate comes 
to an end by death without an heir, or by attainder, 
It goes back to the Crown on the principle that all 
freehold estate originally came from the Crown, 
& that where there is no one entitled to the free- 
hold estate by law it reverts to the Crown ( Jessei., 
M.R.). — Re Mercer & Moore (1880), 14 Ch. D 
|87; 49 L. J. Ch. 201 ; 42 L. T. 311 ; sub nom. 

Beardsworth & Moore’s Contract, 28 W. R. 
485. 

H111 f ’* Kast & West India Dock Co * 


PART VII. SECT. 1, SUB-SECT. i. 

1. Escheats — Whether source of 
revenue reserved to Dominion of Canada. ] 
— Escheats arising in Alberta at all 
events in respect of lands which 
belonged to the Crown at the date of 


285. Nature of escheat.] — “ Escheat ” - is a 
word of ari, & signifieth properly when by accident 
the lands fall to the lord of whom they are holden 
winch case we say that the fee is escheated ” 
(Co. Litt. 13 a). When there is no longer any 
tenant, the land returns, by reason of tenure, to 

4 * 1 ? whom, or by whose predecessors in 

title, the tenure was created. The tenant’s estate, 
subject to any charges upon it which he may have 
created, has come to an end, & the lord is in by 
his own right (Lord Selborne, c.).— A.-G. of 
Ontario v. Mercer (1883), 8 App. Cas. 767 ; 
52 L. J. P. C. 84 ; 49 L. T. 312, P. C. 

--Edd st. Catherine's i Milling & Lumber Co. 
v. it. (1888), 14 App. Gas. 40. Mentd. A.-G. of British 


the creation of that province, are 
amongst the rights & sources of 
revenue excepted & reserved to the 
Dominion of Canada by the Alberta 

& Guarantee Co., 
1 W. W. R. 358 54 S. C. R. 

107 ,‘ t 


m. 


. , : — The devolution of 

estates by escheat is a matter coming 
the subject of property & civil 
rights in the provinoe and which under 
(13) B. N. A. Act, s. 92. is a subject of 
exclusive provincial legislation. — Re 
Stone’s Ebtate (1920), 1 W. W. R. 



Part VII. — Escheat and bona vacantia. 


Columbia c. A.-G. of Ornate (1889), 14 App. Cas. 295 ; 
Maritime Bank of Canada (Liquidators) v. New Brunswick 
(Receiver-General), [1892] A. C. 437 ; A.-G. v. British 
Museum Trustees, [1903] 2 Ch. 598 ; S. S. Magnhild t>. 
McIntyre, [1920] 3 K. B. 321; R, v. A.-G. for British 
Columbia (1923), 40 T. L. R. 13. 

286. Founded on want of tenant to per- 

form services.] — I think escheat not founded on 
want of heir but of tenant to perform the services 
(Clarke, M.R.). 

There is but one case in which a possibility of 
reverter could remain after a fee granted, & that 
is where lands are granted to a corpn., if the corpn. 
is dissolved, the lands return to donor or his heirs 
(Lord Mansfield, C.J.). — Burgess v . Wheate, 
A.-G. v. Wheate (1759), 1 Eden. 177, 1 Wm. Bl. 
123; 28 E. R. 652. 

Annotations : — Consd. Middleton v. Spicer (1783), 1 Bro. 
C. C. 201 ; Williams v. Lonsdale (1798), 3 Ves. 752 ; 
A.-G. v. Leeds (1833), 2 My. & K. 343 ; Downe v. Morris 
(1844), 3 Hare, 394 ; Taylor v. Haygarth (1844), 14 Sim. 
8 ; Davall v. New River Co. (1849), 3 De G. & Sm. 394 ; 
Beale v. Symonds (1853), 16 Boav. 406 ; Barrow v. Wadkin 
(1857), 24 Beav. 1 ; Gallard v. Hawkins (1884), 27 Ch. D. 
298. Refd. Barclay v. Russell (1797), 3 Ves. 424 ; Craufurd 
v. Hunter (1798), 8 Term Rep. 13 ; Bolder v. Bank of 
England (1805), 10 Vos. 352 ; Gordon v. Gordon (1821), 
3 Swan. 400 ; Do© d. Shelley v. Edlin (1836), 4 Ad. & El. 
582 ; Onslow v. Wallis (1849), 1 Mac. & G. 506 ; Cox 
v. Parker (1856), 25 L. J. Ch. 873 ; Masulipatam v. Cavaly 
Vencata Narrainapah (1861), 8 Moo. Ind. App. 529 ; 
Sweoting v. Sweeting (1863), 3 New Rep. 240 ; Delacherois 
v. Delacherois (1864), 4 New Rep. 501 ; Re Gosman (1880), 

15 Ch. D. 67 ; Re Van Hagan, Sperling v. Rochfort (1880), 

16 Ch. D. 18 ; Re Bond, Panes v. A.-G. (1900), 82 L. T. 
612 ; Talbot v. Jevers, [19171 2 Ch. 363. Mentd. Mackreth 
v. Symmons (1808), 15 Ves. 329 ; Cholmondeley v. Clinton 
(1820), 2 Jac. & W. 1 ; Langley v. Sneyd (1822), 1 
L. J. O. S. Ch. 14 ; Re Reay (1847), 8 L. T. O. S. 476 ; 
Wythes v. Lee (1855), 3 Drew. 396 ; Haywood v. Cope 
(1858), 25 Beav. 140 ,* Brookman v. Smith (1871), L. R. 
6, Exch. 291 ; Bradlaugh v. Clarke (1883), 8 App. Cas. 354. 

287. Reference under Escheat Act, 1834 (c. 23) 
— Form of.] — The proper reference under Escheat 
Act is “ whether the party is within the meaning 
of the Escheat Act, & also within the meaning of 
1 Will. 4, c. 00.” — Anon. (1834), 4 L. J. Ch. 73. 


Sub -sect. 2. — What is liable to be Escheated. 

A. In General . 


See Law of Property Act, 1922 (c. 10), s. 148. 

288. Not rentcharge.] — A.-G. v . Sands (1670), 
Nels. 130 ; 3 Rep. Ch. 33 ; Freem. Ch. 129 ; Hard. 
488; 21 E. R. 808. 

Annotations: — Mentd. Doyly v. Porsall (1673), Freem . Ch. 

138; A.-G. v. Duplessis (1752), Park. 144; Burgess v. 

Wheate, A.-G. v. Wheate (1759), 1 Eden. 177 ; Downes v. 

Morris (1844), 13 L. J. Ch. 337; Rittson v. Stordy (1855), 

3 Sm. & G. 230; Barrow v. Wadkin (1857), 24 Beav. 1; 

Sharp v. St. Sauveur (1871), 7 Ch. App. 343. 

289. Chattel real — Term in trustees attendant 
on inheritance.] — One seised in fee of lands by 
settlements limited a term to trustees for 100 years 
upon such trust as he by deed or will should appoint 
& for want of such appointment to attend the 
inheritance. Being a bastard, he died without 
heir, leaving a nuncupative will in these words ; 
“ I give all, all to S.” S. had administration with 
the will annexed. The question was whether 
this ter m should escheat with the inheritance ; — 
Held : the trust of the term did not pass but 
went to the Crown together with the reversion in 
fee. — Thruxton v. A.-G. (1085), 1 Vem. 340 ; 


23 E. R. 607, L. C. 

Annotations : — Consd. Downe v. Morris (1844), 3 Hare, 394. 
Refd. Burgess v. Wheate, A.-G. v. Whoate, (1759), 1 Eden. 
177 ; Barrow v. Wadkin (1857), 24 Boav. 1. Mentd. 
M'Hardy v. Hitchcock (1848), 11 L. T. O. S, 170. 


290. Interim rents & profits — Devise to unborn 
person.] — A testator, having contracted for 
the sale of part of his real estate, devises his real 
& personal estate to trustees for payment of his 
debts by mtge. & sale, & by a codicil directs his 
trustees, after payment of debts & legacies to 
settle the whole estate on the children of his 
brother F. & their issue. F. had been att aint ed 
for treason, & was unmarried. By a second codicil 
he gives his personal estate to T. & directs his 
debts, legacies, & funeral expenses to be paid out 
of the moneys raised by mtge. & sale of his real 
estate : — H eld : the Crown, standing in the place 
of the heir-at-law was entitled to the rents & 
profits, subject to payment of interest or debts, 
till a son of F. came into esse . — Wrightson v. A.-G. 
(1737), West temp. Hard. 187 ; 25 E. R. 887, L. C. 

291. Not estate of felo de se.] — Freeholds of in- 
heritance which belong to a felo de se when ho so 
died, do not escheat to the Crown, but descend 
to the heir-at-law. — Norris v. Chambres, Ciiam- 
bres v. Norris (1801), 3 De G. F. & J. 583; 
30 L. J. Ch. 285 ; 4 L. T. 345 ; 7 Jur. N. S. 089 ; 
9 W. R. 794 ; 45 E. R. 1004, L. C. 

Annotations : — Mentd. Cookriey v. Andorson (1862), 31 Beav. 
452 ; Good v. Good (1863), 3 New Rep. 275 ; Matthael 
v. Galitzin (1874), L. R. 18 Eq. 340 ; Whitaker v. Forbes 
(1875), L. R. 10 C. P. 583 ; Re Hawthorne, Graham v. 
Massey (1883), 23 Ch. D. 743 ; Companhia de Mocamblquo 
v. British South Africa Co., Do Sousa v. British South 
Africa Co., [1892] 2 Q. B. 358 ; Duder v. Amsterdamsch 
Trustees Kantoor, [1902] 2 Ch 132 ; Deschamps v. Miller, 
11908] 1 Ch. 856; Bank of Africa r. Cohen, L1909] 2 Ch. 129. 

292. Accumulations — Of escheated real estate.J 

— A testator gave freehold & leasehold estates 
to tiustces upon trust for his wife for her life, or 
until her second marriage, &, in case she should 
marry again, upon the trusts thereinafter men- 
tioned, & after the death of his wife, in trust for 
M. absolutely. But in case his wife should marry 
again, the said bequest in her favour was to cease, 
& instead thereof she was to receive £500 a year, 
& the residue of the income was to be accumulated 
from such second marriage until the wife’s death, 
& then to be disposed of as the will directed. 
Testator died in 1852. His widow married again 
in 1854. The period of twenty-one years from 
the testator’s death prescribed by the Thellusson 
Act expired Apr. 10, 1873 ; — Held : there was no 
effectual disposition of the surplus from Apr. 10, 
1873, & there was an intestacy. The trusts for 
accumulation then ceased. Accumulations since 
accrued & the future income of the estate belonged, 
so far as the same were attributable to personal 
estate, in equal moieties to the Crown & testator’s 
widow respectively, & so far as attributable to 
real estate to the Crown alone. — W katiierall v. 
Thornburgh (1878), 8 Ch. D. 261 ; 47 L. J. Ch. 
058 ; 39 L. T. 9 ; 20 W. It. 593, C. A. 

Annotations ; — Refd. Harbin v. Mastcrman, [1894] 2 Ch. 184 ; 
Re Travis, Frost v. Greatorex, [1900J 2 On. 541. Mentd. 
Re Parry, Powell v. Parry (1889), 60 L. T. 489 ; Wharton 
v. Mastermau, [1895] A. C. 186. 

Real estate disclaimed by trustee In bank- 
ruptcy .] — See Bankruptcy & Insolvency, Yol. 
V., p. 945, No. 7740. 

B. Trust and Mortgage Estates . 

Sec Law of Property Act, 1922 (c. 10), s. 148 ; 
Mortgage ; Trust3 & Trustees. 

293. Whether escheat of equitable interest — 


563 ; 53 D. L. R, 677 ; 13 Sask. L. R. 
159.—— CAN. 

n . Whether doctrine applies 

to lands in Ontario .] — The doctrine of 
escheats applies to lands held in 
Ontario.— A.-G. v. O'Reilly (1878), 
26 Gr. X26 ; 6 A. R. 576. — CAN. 


o. • To Province not Do- 

minion .] — Lands in Canada escheated 
to the Crown for defect of hell’s belong 
to the province in which they are 
situated, & not to the Dominion. — 
A.-G. of Ontario v. Mercer (1883), 
8 App, Cas. 767.— CAN. 


PART VII. SECT. 1, SUB-SECT. 2.— A. 

p. Not lease for lives renewable 
for ever.} — Leases for lives renewable 
, for ever do not escheat to the Crown 
Ti&dall v. Tisdall (1839), 2 I. L. R. 
41.— ,D 
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Descent and 


Sect. 1. — Escheat: Sub-sect. 2, B. & C. ; sub-sect. 

Attainder of cestui que use.] — Anon. (1465), Cary. 
11 ; 21 E. R. 6. 

294 . Intestacy of cestui que trust.] — 

A.-G. v. Sands (1070), Nels. 130 ; 3 Rep. Ch. 33 ; 
Ereem. Ch. 129 ; Hard. 488 ; 21 E. R. 808. 
Annotation # ; — Gonsd. Burgess v. Wheate, A.-G. v. Wheate 

(1759). 1 Eden. 177. Mentd. Doyly v. Persall (1673). 
Freem. Ch. 138 ; A.-G. v. Dupiessis (1752), Park. 144 ; 
Downes v . Morris (1844), 13 L. J. Ch. 337 ; Rlttson v. 
Btordy (1855), 3 Sm. & G. 230 ; Barrow v. Wadkin (1857), 
24 Beav. 1 ; Sharp v. St. Sauveur (1871), 7 Ch. App. 343. 

295. .]■ — M. devised a real estate to 

trustees & their heirs, upon trust for her son 
absolutely when he should attain twenty-one, 
but in case he should die before attaining twenty- 
one, leaving issue, then for such issue ; but m 
case he should die under twenty-one, without 
leaving issue, then to the children of P. & E. The 
son attained twenty-one, & died unmarried in 
the lifetime of his mother. She left no heir-at-law : 
— Held : the devise vested the estate in the 
trustees, the subsequent trusts for P. & E. failed, 
& the surviving trustee was seised of the estate 
to his own use beneficially. — Cox v. Parker 
(1850), 22 Beav. 108 ; 25 L. .T. Ch. 873 ; 27 
L. T. O. 8. 179 ; 2 Jur. N. S. 812 ; 4 W. R. 453 ; 
52 E. R. 1072. 

290, Failure of devise — Trustee holds 

for heir-at-law.] — A testator devised a share in 
the New River Co. to A. upon such trust as he 
should afterwards declare, but never made any 
declaration of trust as to it. The testator died 
without leaving any heir-at-law : — Held : A. & 
not the Crown was entitled to it. 

A testator made a general devise of all his 
property to A. upon trust, for purposes or legacies 
he should make in any codicil ho might add to 
his will ; & afterwards made a codicil, which was 
unattested : — Held: A. was not entitled in his 
own right to the property, but was a trustee for 
the heir-at-law of the testator. — D avall v. New 
River Co. (1849), 3 De G. & Sm. 394 ; 18 L. J. Ch. 
299 ; 13 L. T. O. S. 88 ; 13 Jur. 701 ; 04 E. R. 531. 
Annotation : — Reid. Beale v. Symonds (1853), 16 Beav. 400. 

207. .] — A testator devised real 

estate to two persons upon a secret trust, assented 
to by them, that it should be held for a charity. 
The devisee of the surviving trustee filed his bill 
alleging the secret trust, & asking for the direction 
of the ct. : — Held : as there could be no escheat 
of an equitable interest, the estate was held in 
trust for the testator’s heir-at-law. — Sweeting 
v. Sweeting (1803), 3 New Rep. 240 ; 33 L. J. Ch. 
211 ; 9 L. T. 783 ; 10 Jur. N. S. 31 ; 12 W. R. 
239. 

298. .] — Where a testatrix, having a 

general testamentary power of appointment over 
real estate, subject to a gift over in default of 
appointment, devised the property to trustees 
upon trust for A., who died in her lifetime : — Held : 
the property remained vested in the trustees as 
part of the general estate of the testatrix, subject 
to a resulting trust for her heir-at-law, 

Semble : if the heir-at-law could not be found, 
the title of the trustees was good as against the 
Crown. — He Van Hagan, Speeding v . Rochfort 
(1880), 16 Ch. D. 18 ; 50 L. J. Oh. 1 ; 44 L. T. 161 ; 

t 


Trust in favour of alien.] — See Aliens, 

Vol. II., p. 137, Nos. 120-122. 


W. R. 84, C. A. 

notations: — Distd. Be Boyd, Kelly v. Boyd, [18973 2 
)h. 232. Reid, Be Scott, Scott v/Haubury, [18913 I Ch. 
!98 ; Be Elen. Thomas v. McKechnie (1893), 68 L. T. 816 ; 
Joxen v. Rowland, [18943 1 Ch. 406 ; Be Hadley, Johnson 
Hadley, [19093 1 Ch. 20 : Be Pryce, Lawford v.Vme 
1911), 105 L. T. 51. Mentd. Be lckeringill’s Estate, 
iinsley v. Ickerlngill (1881), 17 ClL D. 151. 


299. Equitable mortgage.] — Equitable 

mtgee. may sell against the Crown. Semble : 
no escheat of an equitable interest. — P rescott v. 

Tyler (1837), 1 Jur. 470. , ™ ^ 

Annotations : — Reid. Hodges v. A.-G. (1839), 8 L. J- Ex. Ea. 
28 ; Masulipatam v. Cavaly Vencata Narraiaapah (1861), 
8 Moo. Ind. App. 529. 

300. Failure of heirs of mortgagor 

— Right of Crown to equity of redemption.] — A 

died intestate, unmarried & illegitmate, having 
mortgaged his real estates to B. for 500 years, & 
having subsequently mortgaged them to B. for 
an additional sum, by deposit of the title-deeds. 
The fee-simple was not worth the mortgage- 
money : — Held : the mtgor. could not be deemed 
a bare trustee for the mtgee. within 4 & 5 Will. 4, 
c. 23, s. 2, so as to deprive the Crown of the equity 
of redemption. — R ogers v . Maule (1841), 1 
Y. & C. Ch. Cas. 4 ; 62 E. R. 765. 

301. Legal mortgage.] — A. made a mtge. 

in fee, & died intestate & without heirs : — Held : 
the equity of redemption did not escheat to the 
Crown, but belonged to the mtgee., subject to the 
debts. — Beale v . Symonds (1853), 10 Beav. 400 ; 
22 L. J. Ch. 708 ; 22 L. T. O. S. 61 ; 1 W. R. 137 ; 
51 E. R. 835. 

Annotations : — Mentd. Klndcrloy v. Jervis (1850), 22 Beav. 
1 ; Catiey v. Sampson (1864), 33 Beav. 551. 

Of copyholds.] — Sec Copyholds, Vol. 

XIII., p. 150, Nos. 1950-1957. 

302. Effect of Intestates’ Estate Act, 1884 
(c. 71) — Escheat to Crown.] — A testatrix died 
without an heir, having devised a house of which 
she was legally seised in fee simple to her exors., 
upon trust for sale, & out of the proceeds to pay 
her debts, funeral expenses, & legacies. There was 
no gift of residue : — Held : the balance of proceeds 
of sale, after paying the debts, expenses, & legacies, 
did not belong to the exors. for their own benefit, 
but escheated to the Crown . — Me Wood, A.-G. v. 
Anderson, [1890] 2 Ch. 590 ; 05 L. J. Ch. 814 ; 
75 L. T. 28 ; 44 W. R. 085 ; 12 T. L. R. 522 ; 
40 Sol. Jo. 051. 

Annotation : — Mentd. Gresham Life Assoc. Soc. v. Crowtlier, 
[191 4J 2 Oh. 219. 

303 . Vesting order.] — Where the Crown 

has become entitled to the legal estate in the 
entirety of a trust estate of a testator, & also to 
a beneficial interest in a moiety thereof, the ct. 
cannot, upon an application under the Trustee 
Acts for the appointment of new trustees of the 
will & a vesting order, make a vesting order against 
the Crown, but an application must be made to 
the ct., under Intestates’ Estates Act, 1884 (c. 71), 
s. 5 . — lie Pratt’s Trusts (1886), 55 L. T. 313 ; 
34 W. li. 757. 

C. Properly of Dissolved Corporations . 

See Law of Property Act, 1922 (c. 10), s. 148. 

304. Real estate of corporation — Escheat to 
grantor.] — Johnson v . Norway (1022), Win. 37 ; 
124 E. R. 32. 

305. .] — Burgess v. Wheate, A.-G. 

v . Wheate, No. 283, ante . 

306 . .] — In the case of mere dissolu- 

tion, as by the death of all the members, the real 
property of a corpn., does not escheat to the 
Crown but reverts to the donor or his heir (Lord 
Denman, C.J.). — Colchester Corpn. v. Brooke 
( 1846), 7 Q. B. 339 ; 15 L. J. Q. B. 173 ; 10 Jur. 
010 ; 115 E. R. 518. 

Annotations : — Mentd. Dimes t>. Petley (1850), 15 Q. B. 276 ; 
R. v. Betts (1850). 16 Q. B. 1022 ; Potter v. Berry (1857), 
21 J. P. Jo. 756 ; Tuff v. Warman (1857), 2 0. B. if. S. 740 ; 
Morant v. Chamberlin (1861). 6 H. & N. 541 ; Gann v. 
Whits table (Free Fishers) (1865), 11 H. L. Cas. 102 ; 
Whitstable Fishers v. Foreman (1867), L. R. 2 C. P. 688 ; 
Northumberland v. Houghton (1870)* L. R. 6 Kxch. 127 ; 
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Jolllfle v. Wallasey L. B. (1873), L. R. 9 C. P. 02 ; MoOarthy 
v , Metropolitan Board of Works (1873), L. R. 8 C. P. 191 ; 
Hawkins v. Rutter, [1892] 1 Q. B. 608 ; Thames Conser- 
vators v. Smeed, Dean, [1897] 2 Q. B. 334 ; Campbell 
D$vyB v. Lloyd, [1901] 2 Ch. 518; The Swift, [1901] 
P. 168 ; Liverpool & North Wales S. S. Co. v. Mersey 
Trading Co., [1908] 2 Ch. 460 ; The Bien, [1911] P. 40. 

See, further , Bankruptcy, Vol. IV., p. 340, No. 
3200; Companies, Vol. X., pp. 086, 1033, 1034, 
Nos. 7165, 7166, 7160; Corporations, Vol. XIII., 
pp. 436, 437, Nos. 1599-1603. 


Sub-sect. 3. — Escheat to Crown. 

See Law of Property Act, 1922 (c. 16), s. 148. 

307. Whether Crown seised — Before office 
found.] — Yonge v, Oonwey (1580), Sav. 7 ; 123 
E. R. 982. 

Annotation: — Reid. Harper v. Charlesworth (1825), 3 
L. J. O. S. K. B. 265. 

308. .] — Dowtie’s Case, A.-G. v. 

Dowtie (1584), 3 Co. Rep. 9b; 76 E. R. 643. 
Annotations : — Reid. Reynel’s Case (1612), 9 Co. Rep. 95 a ; 

Grosse v. Gayer (1629), Cro. Car. 172. Mentd. Stukeley 
v. Butler (1614), Hob. 168 ; Sheffeild v . Rateliffe (1615), 
Hob. 334 ; Brockham's Case (1628), Litt. 128 ; Stone 
v. Newman (1635), Cro. Car. 427 ; Foote v. Berkley (1666), 
O. Bridg. 527 ; Sidney v. Huline (1815), 6 Taunt. 177 ; 
Doe d. Beach v. Jersey (1818), 1 B. & Aid. 550 ; Zetland 
v. Lord Advocate (1878), 3 App. Cas. 505 ; Eastwood v. 
Ashton, [1915] A. C. 900. 

See, also, Constitutional Law, Vol. XI., p. 576, 
No. 775. 

Before inquisition.] — See Constitutional 

Law, Vol. XI., pp. 576, 577, Nos. 776, 777. 

Procedure on inquisition of esoheat.] — See Crown 
Practice, Vol. XVI., pp. 247-248, Nos. 450-461. 

309. Effect of Land Transfer Act, 1897 (c. 65) 
— Whether Crown bound by.] — Land Transfer Act, 
1897 (c. 65), does not bind the Crown, & therefore, 
the legal estate in escheated land does not, under 
sect. 1, vest in the Solr. to the Treasury as the 
Crown’s nominee. — In the Goods of Hartley, 
[1899] P. 40 ; 68 L. J. P. 16 ; 47 W. R. 287. 
Annotation : — Distd. Talbot v. Jcvcrs, [1917] 2 Ch. 363. 

310. .] — In the Goods of Ball (1902), 

47 Sol. Jo. 129. 

311. .] — Re Suarez (No. 2) (1924), 59 L. Jo. 

119. 

312. Doctrine of notional conversion — Does not 
apply for or against Crown.] — Although the Crown 
may claim the personal property of a person dying 
intestate, leaving no next of kin, yet the royal 
prerogative does not extend so far as to call upon 
a Ct. of Equity to convert real estates into personalty 
lor the sake of claiming it as such. — T aylor v. 
Haygarth (1844), 14 Sim. 8 ; 2 L. T. O. S. 437 ; 
8 Jur. 135 ; 60 E, R. 259. 

Annotations .-—Distd. Be Bond, Panes v. A.-G. [1901] 1 Ch. 
15. Folld. Talbot v. Jovers, [1917] 2 Ch. 363. Reid. 
Powell v. Merrett (1853), 1 Sm. & G. 381 ; Barrow v. 
Wadkin (1867), 24 Beav. 1 ; Masulipatam v. Cavaly 
Vencata Narrawapah (1861), 8 Moo. Ind. App. 529 ; Be 
Bacon’s Will, Camp v. Coe (1886), 31 Ch. D. 460. Mentd. 
Downe v. Morris (1844), 3 Hare, 394 : Beale v , Symonds 
(1853), 16 Beav. 406 ; Cunnack v. Edwards (1895), 13 
R. 334. 

313. .] — The equitable doctrine of 


notional conversion of land into money or money 
into land has no application to the rights of the 
Crown in cases of forfeiture, escheat or bona 
vacantia . — Talbot v. Jevers, [1917] 2 Ch. 363 j 
86 L. J. Ch. 731 ; 117 L. T. 430, C. A. 

314. Money in court arising from sale of land of 
lunatic — Under 9 Geo. 4, c. 78.] — A fund in ct. arising 
from the sale of freeholds of a lunatic, being under 
9 Geo. 4, c. 78, s. 2, to be considered as realty, the 
heir-at-law of the lunatic having died insane 
whilst a felon under transportation, without ever 
having had an opportunity to elect to take the 
fund as personalty ; — Held : the fund must be 
considered as remaining impressed with the 
character of realty, & the heir-at-law of the felon, 
& not the Crown, was entitled to the fund.— 
Re Wharton (1854), 5 Do G. M. & G. 33 ; 23 
L. J. Ch. 522 ; 22 L. T. O. S. 298 ; 18 Jur. 299 ; 
2W. R. 248; 43 E. R. 781, L. J J. 

Annotations: — Consd. Be Alston, Sinclair v. Willes, [1917] 

2 Ch. 226 ; Talbot v. Jevers, [1917] 2 Ch. 363. 

315. Regrant by Crown — To person discovering 

escheat.] — It is perfectly familiar, that where 
an interest of such a kind is given to charity, or, 
where there is an escheat for want of heirs, & the 
fact is not communicated, it is usual to petition 
the king, stating that there is such an interest, 
& praying some reward upon the ground of dis- 
covery, if it can be made out. That is familiar 
practice, whether well or ill founded. It occurred 
in my experience, when Solicitor-General & A.-G., 
in several instances as to escheat ; & the ordinary 
rule upon an escheat is for the Crown to give 
a lease, as good a lease as it can give, to the person 
making the discovery (Lord Eldon, C.). — Mogcj- 
ridge v. Thackwell (1803), 7 Ves. 36 ; 32 E. R. 
15, L. C. ; affd. (1807), 13 Ves. 416, H. L. 
Annotations: — Refd. Cory v. Abbot (1802), 7 Ves. 490 ; 
Mills v. Farmer (1815), 1 Mor. 55 ; Reeve v. A.-G. (1843); 

3 Hare, 191 : Be Rymer, Rymer v. Stanfield, [1895] 1 
Ch, 19 ; Be Davis, Hannen v. HUJyer, [1902] 1 Ch. 876. 
Mentd. Morico v. Dunham (1804), 9 Vos. 399; Paioe v . 
Canterbury Arch bp. (1807), 14 Ves. 364 ; Ommanney v. 
Butcher (1823), Turn. & R. 260 ; A.-G. v. Ironmongers' 
Co. (1833), 3 L. J. Ch. 11 ; Ellis v. Selby (1836), 5 L. J. 
Ch. 214 ; Martin v. Margham (1844), 14 Sim. 230 ; Night- 
ingale v. Goulbourn (1848), 2 Ph. 594 ; Marsh v. Means 
(1857), 30 L. T. O. S. 89 ; In the Goods of Tierney (1861). 
5 L. T. 247 ; Lyons Corpn. v. Bengal Advocate-General 
(1876), 1 App. Cas. 91 ; Pocook v. A.-G. (1876), 3 Ch. D. 
342 ; Biscoe v. Jackson (1887), 56 L. T. 753 ; Be 
Slevin, Slevin v . Hepburn, [1891] 1 Ch. 373 ; Be Pyne, 
Lilley v. A.-G., [1903 J 1 Ch. 83 ; Bourne v. Keane. [1919] 
A. C. 815 ; Be Fades, Fades v. Fades, [1920] 2 Oli. 353 ; 
Be Willis, Shaw v. Willis, [1921] 1 Ch. 44. 

310. .] — In the year 1827, letters of 

preference of escheated property in the Island of 
Jamaica were granted under the Great Seal of 
the Island, by the terms of which it was provided, 
that the grantee should, within twelve months 
from the date thereof, or for such further time as 
the Governor of the Island should limit & appoint, 
take the necessary steps to prosecute the rights 
of the Crown to the esenoated property, otherwise 
the preference thereby given was to be void. The 
grantee entered into possession & received the 
rents & profits, but took no further steps to 
prosecute the escheat to final judgment for the 


PART VII. SECT. 1, SUB-SECT. 3. 

q. Whether grounds for refusing 
administration.}-— The fact that de- 
ceased’s property has escheated to the 
Crown is no ground for refusing the 
issue of letters of administration. — 
Cranston v. National Trust Co., 
LTD. (1920), 1 W. W. R. 852 : 51 
D. L. R. 474 ; 15 Alta. L. R. 284.— 
CAN. 

r. Universal law.] — It is a matter 
of universal law that on the death of 
the last owner without heirs, his real 
property escheat to the Crown.— 
MASULIPATAM V. NARAINAPAH (i860), 


3 L. T. 221.— INP. 

s. Barred by adverse possession .] — 
By letters patent, lands were granted 
to G. in tail male, & the amount of 
quit-rent prescribed by Act of Settle- 
ment was reserved. In 1681 G. con- 
veyed to S. ec his heirs, saving the 
estate Be right of the Crown. In 1776, 
the estate tail determined by failure 
of issue male. The representatives of 
S. remained in possession of the lands 
down to the filing of the bill in 1841, 
8c dealt with the estate as an absolute 
estate in fee. The rent reserved by the 
letters patent was regularly paid to 


tho proper officer, 8c the usual receipt 
given for it as quit rent : — Held : the 
ri^ht of the Crown to tho land on the 
determination of the estate tail, was 
barred by 48 Geo. 3, o. 47, the ease not 
coming within any of the exceptions 
in the first section of that Ant.— 
Tuthill v. Rogers (1844), 6 I. Bq. R. 
429.— IR. 

t. Bights of the Crown.] — Where a 
person has died leaving no will, 8c no 
blood relations surviving him, the 
estate becomes the property of the 
Crown after forty years. The Crown 
oaonot, prior to the expiry of forty 
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Sect, 1. — Escheat: Sub-sects, 3 4. Sect. 2: 

sects, 1 & 2.j 

Crown. Upon an information filed in 1835, by 
the A.-G. of Jamaica, praying that the grantee 
might be declared accountable to the Crown, in 
respect of the rents & profits received by him since 
he had been in possession : — Held : the grantee 
was bound to prosecute the escheat to final judg- 
ment for the Crown within a proper time ; & he 
was liable to account to the Crown for the rents 
& profits received by him, from the time of entering 
1Bt ’° o Passion.— Mason v. A.-G. op Jamaica 
U843), 4 Moo. P. C. C. 228 ; 13 E. B. 289 ; sub 
nom . Mason v . O’Beilly, 7 Jur. 1071, P. C. 


Sub-sect. 4. — Escheat of Copyholds. 

VoL XIIL , PP- 160-152, Nos. 
1950-1973 ; Law of Property Act, 1922 (c. 16), 

S. Ho. 


Sect. 2.— BONA VACANTIA. 

Sub-sect. 1. — In General. 

Sec Law of Property Act, 1922 (c. 16), s. 150. 

317. General rule.] — A bastard dies intestate 
without wife or issue ; the king is entitled, & the 
ordinary of course grants administration to the 
patentee or grantee of the Crown. — Jones v . 
Goodchild (1729), 3 P. Wms. 33; 2 Eq. Cas. 
Abr. 168 ; 24 E. B. 958, L. C. 

.--Refd. Loy v. Duckett, (1841), <T. & Ph. 305. 

5 Bli * N - s - 31 ; Reynolds 

(1869)^2(^1* ^T 5 3O0^ 5 I3eav. 100; Wright v. Chappell 

318. — .] — If a person dies intestate, & 
without leaving any sort of relations in blood, 
administration is granted to the nominee of the 
Crown, but the most remote relation defeats the 
king’s title.— Stote v. Tyndall (1757), 2 Lee, 394. 
Annotation ;— Refd. Dyke v. Wallis (1862), 2 Sw. & Tr. 466. 

319. *1 — A* B., a bastard, spinster, domi- 

ciled in the County Palatine of Lancaster, having 
died intestate in the county, the Treasury Solicitor 
applied for letters of administration as the nominee 
of the Crown. The application was opposed by 
the solr. for the Duchy of Lancaster, as nominee 
of her Majesty in right of her Duchy & County 
Ialatine of Lancaster ; — Held: (1) the right to 
goods of persons dying intestato without leaving 
husband, widow, or next of kin has, from the 
earliest times, been vested in the Crown, & the 
Church never had any beneficial interest in the 
goods of intestates, but a right of jurisdiction & 
administration & of possession for that purpose ; 
(2) Edward III. having by Charter granted to 
J ohn of Gaunt the county of I^ancaster as a county 
Palatine “ et quaecumque alia libertates et jura 
regalia ad Comitem Palatinum pertinentia adeo 
integre et liber e si cut Comes Ccstriae infra eundem 
Comitatum Cestriae dinoscitur obtinere” such 
grant carried the right to bona vacantia as jura 
regalia to the County Palatine ; & Her Majesty 
having succeeded to all the rights of the said 
Duchy by a title distinct from her title to the 
Crown, was entitled in right of her Duchy to the 
goods of a bastard dying intestate in the said 


Duchy. — Dyke v . Walford (1848), 5 Moo. P. C. C. 
434 ; 6 State Tr. N. S. 899 ; 0 Notes of Cases 309 ; 
12 Jur. 839 ; 13 E. B. 557, P. C. 

Annotations: — As to (1) Oonsd. Re Barnett's Trusts, [1902] 
1 Ch. 847. Refd. Re H igglnaon & Dean, Ex p. A.-U., 
11899) 1 6. B. 325 ; Re Bond, Panes v . A.-G. (1900), 
82 L. T. 612. As to (2) Refd. A.-G. of Ontario v. Mercer 
(1883), 8 App. Cas. 767 ; K. v. A.-G. for British Columbia 
(1923), 40 T. L. R. 13. Generally, Mentd. Gorham v, 
Exeter Bp. (1850), 15 Q. B. 52 ; R. v. Suffolk J J. (1852), 
18 Q. B. 416 ; A.-G. v. Brunning (1859), 4 H. & N. 94 ; 
A.-G. v . British Museum Trusses, [1903] 2 Ch. 598. 

320. .] — The prisoner was convicted upon 

an indictment charging her with stealing numerous 
articles, laid as the property of the ordinary. 
The evidence was, that the articles, which belonged 
to a deceased person, were after her death found 
in the possession of the prisoner : that search 
had been made for a will, & none found : & 
that a small portion only of the articles had been 
seen in the house of the deceased after her death ; — 
Held : the property was rightly laid in the ordinary. 
— B. v . Johnson (1857), Dears. & B. 340 ; 27 
L. J. M. C. 52 ; 30 L. T. O. S. 158 ; 21 J. P. 774 ; 
4 Jur. N. S. 55 ; 6 W. B. 64 ; 7 Cox, C. C. 379, 
C. C. B. 

321. .] — The personal estate of an intestate 

who leaves no next of kin belongs absolutely to 
the Crown as part of the Droits of the Crown. 
The fact that these Droits are now by statute paid 
into the Treasury, & made to form part of the 
Public Be venue, makes no difference in this matter. 

Money paid to one Sovereign in this right cannot, 
if improperly paid, be recovered from that 
Sovereign’s successor. 

The nominee of the Crown taking out admini- 
stration to the estate of an intestate is under the 
same obligation as any other administrator. 
If ho improperly pays to the Crown part of the 
intestate’s effects, though such payment is made 
under authority of a warrant under the Sign 
Manual, he makes himself personally liable to 
restore it to parties afterwards proving themselves 
legally entitled. 

Upon his death that liability only continues 
against his personal representatives, & not against 
his successor in office. — A.-G. v . Kohler (1861), 

9 H. L. Cas. 654 ; 5 L. T. 5 ; 8 Jur. N. S. 467 ; 
9W. B. 933; 11 E. B. 885, H. L. 

AnTwtations : — Mentd. Eames v. Hacon (1880), 16 Cli. D. 
407 ; Re Gosman (1880), 15 Ch. D. 67 ; Re Hulkes, Rowell 
v, Hulkes (1886), 33 Ch. D. 552 ; JRe Sharpe, Re Bennett, 
Masonic & General Life Assce. Co. v. Sharpe, [1892] 1 Ch. 
154. 

322. Crown’s right cannot be defeated — By 
gift over expressed to be to defeat right.] — A fund 
was settled in trust for W., the illegitimate daughter 
of the settlor, for life, & in the event, which 
happened, of her not at her death being under 
coverture, for her absolutely ; with a proviso 
that if any estate, interest, or benefit should, under 
the powers & provisions of the settlement, be undis- 
posed of, or in the events which should happen 
would but for the proviso be held in trust for the 
Crown, or belong beneficially to the Crown, then 
& in every such case the estate, interest or benefit 
should belong to & be held in trust for her father 
for life, & after his death, for her mother. W. 
having died intestate, the Crown claimed the fund : 

— Held : the fund vested absolutely in W., at her 
death, & the gift over was repugnant & void ; & 
consequently the Crown was entitled to the fund.— 


years from tho date of death, waive 
its claim to the estate, there being no 
vested right in the Crown until the 
expiry of the forty years . — Ex p. 
Leeuw (1905), 22 S. C. 340.— S. AF. 

a. High treason .] — Possessor's at- 
tainder for high treason vests the 


estate in the Crown absolutely out & 
out. — Perth (Earl) v, Elphinstone 
(Lord) (1871), L. R. 2 Sc. & Div. 139.— 

SCOT. 

PART VII. SECT. 2, SUB-SECT. 1. 

b. Casual revenues of Dominion 
<£’ Provinces.] — Bona vacantia within a 


province fall within tho term “ royal- 
ties ' as used in B. N. A. Act, 1867, 
s. 1 10, & although arising from personal 
estate, form part of the casual revenues 
of that provinoe. — R. (A.-G. for 
Canada) v. A.-G. for British Colum- 
bia & Rithkt, [1922] 3 W. W. It. 269.— 
CAN. 
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Part VII. — Escheat and bona vacantia. 


He YVilcocks’ Settlement (1875), 1 Oh. D 229 ; 
45 L. J. Oh. 168 ; 33 L. T. 719 ; 24 W. R. 290. 


Sub-sect. 2. — What are bona vacantia. 

See Law of Property Act, 1922 (c. 16), s. 150. 

323. Debt due to deceased suicide.] — Declara- 
tions stated that the testator, at the time of his 
death, was indebted to J. Y. in £200 & interest, 
upon a promissory note. That after the death 
of J. Y., the note being unpaid, it was found before 
the coroner, upon view of the body of J . Y. then 
lying dead, by the oaths of lawful men, that J. Y. 
was felo de se t prout patet per recordum of the 
inquisition ; by reason of which inquisition & 
felony, J. Y. forfeited the note, etc., to the King. 
That the King, by grant under his sign manual, 
assigned the note to pltf . as mentioned in a certain 
other inquisition, & delivered the note to pltf. 
of which defts., after testator’s death, had notice : — 
Held : the declaration sufficiently showed the note 
to be a security for a debt, & the debt & security 
passed to the Crown by operation of law, & were 
assignable by the Crown without indorsement. — 
Lambert v. Taylor (1825), 4 B. C. 138 ; 6 
Dow. & lty. K. B. 188 ; 3 L. J. O. S. K. B. 160 ; 
107 E. R. 1010. 

Annotation* : — Mentd. Doe d. Watt v. Morris (1835), 1 Hodg. 

215; Plummer v. Lee (1837), 5 Dowl. 755 ; Gwymie v. 

Burnell (1840), 1 Scott, N. R. 711 ; R. v. Toole (1867), 

11 Cox, C. C. 75. 

324. Intestate leaving widow & no next of 
kin — Crown entitled to half personal estate.] — Cave 

v. Roberts, No. 193, ante . 

325. Unclaimed shares in public company.] — 

E. W. being entitled to twenty shares in a company, 
by his will gave them to H. W., his wife, who 
survived E. W., <fc became absolutely entitled to 
the shares, & died, having disposed of all her 
roperty by will. The shares were never claimed 
y H. W., nor by any other person, during 150 
years from testator’s decease, when, at the expira- 
tion of that period, pltf. claimed them. The 
beneficial interest in five of the shares had devolved 
on pltf.’s deceased wife in her lifetime ; & pltf. 
having administered to her, & having obtained 
administration de bonis non with her will annexed, 
to H. W., & administration de bonis non with his 
will annexed to E. W., & likewise administration 
to all the intermediate parties through whom he 
claimed in right of liis deceased wife, filed a bill 
against the governing officers of the company, 
for payment to himself of the fund by which the 
original twenty shares were then represented in 
t heir hands : — Held : he was entitled to receive 


payment of one-fourth of the fund only ; & 

m default of any party appearing to be beneficially 
entitled to the residue of the fund, the Crown was 
entitled thereto, & such residue ought to be brought 
into ct. & secured. — L oy v . Duckett (1841), 
Cr. & Ph. 305 ; 5 Jur. 1050 ; 41 E. R. 507, L. 0. 

Annotations : — Mentd. Adams v. Barry (1845), 2 Coll. 285 ; 

Pennington r. Buckley (1848), 6 Hare, 451; Partington 

v. A.-G. (1869), L. R, 4 H. L. 100 ; Trevor v. Hutchins, 

L1890J 1 Ch. 844. 

Sec, also, Companies, Vol. IX., pp. 404 et seq 
Vol. X., pp. 1145, 1217, 1218. 

326. After acquired property — Of wife of felon.] 

— Coombs v . Queen’s Proctor, No. 185, ante. 

327. Of pardoned felon.] — G. was con- 

victed of felony in 1812, & sentenced to death; 
his sentence was commuted into transportation 
for life. In 1841 he received an absolute pardon 
from the governor of the penal colony, which was 
approved by the Crown. In 1855 he became 
entitled under a contingency in a will, which had 
taken effect, to a share in certain personal estate, 
as one of the testator’s next of kin ; — Held : as 
against the Crown, G. was entitled, under Trans- 
portation Act, 1821 (c. 81), s. 26, to his share in 
this personal estate. — Gough v. Davies (1856), 
2 K. & .1.623 ; 25 L. .1 . Oh. 677 ; 27 L. T. O. S. 181 ; 
20 J. P. 515 ; i W. K. 018 ; 69 E. R. 931. 

Annotation : — Refd. Taibol r. .levers (1917), 117 L. T. 430. 

328. Of outlaw.] — By the death of an 

intestate certain personal property descended on 
B., an outlaw, & C. his sister. A. judgment- 
creditor of B. filed a bill against him & C. for 
the administration of the estate & for satisfaction 
of the debt out/ of B.’s share. C. pleaded that 
B. was an outlaw, & that his property was vested 
in the Crown, but did not aver the enrolment of 
the outlawry : —Held : the plea was good. — 
Taylor v . Wemyss (1869), L. R. 8 Eq. 512 ; 39 
L. J. Ch. 65 ; 20 L. T. 599 ; 17W. It. 639. 

329. Proceeds of sale under Settled Land Act, 
1882 (c. 38).] — Land was devises l by an owner in 
fee simple to one for life with no devise over. 
Testator died in 1882, without an licir. The land 
was sold by the tenant for life under the powers 
of the Settled Lands Acts, & a fund representing 
the proceeds of sale remained in the hands of 
trustees appointed for the purposes of the Acts. 
On th death of the tenant for life : — Held : the 
fund was a money fund which vested in the Crown 
as bona vacantia. — He Bond, Panes v. A.-G., 
[1901] 1 Ch. 15 ; 73 L. .1. Ch. 12 ; 82 L. T. 612 ; 
49 W. R. 126 ; 44 Sol. Jo. 167. 

Annotation : — Reid. Taibol- r. Jcycth, 11917] 2 Ch. 363. 

Sec , also , Nos. 312-314, ante. 

330. Personal property of Intestate domiciled 


PART VII. SECT. 2, SUB-SECT. 2. 

c. Intestate leaving husband <& no 
issue or next of kin — Crown taking half 
of wife’s estate .) — The husband, of a 
married woman dying intestate Sc 
leaving no children or known next of 
kin, takes one half only of his wife’s 
estate, the Crown taking the other 
half as bona vacantia . — A.-G. for 
Victoria v. Equity Trustees, Execu- 
tors & Agency Co., Ltd. (1915), 19 
C. L. R. 404.— AUS. 

d. Testator leaving widow or hus- 
band & no next of kin — Crown entitled 
to half personal estate .) — A testator by 
will made a specific bequest to liis wife 
for life, & bequeathed the residue of 
Ids estate to trustees for sale Sc con- 
version Sc out of the proceeds to pay 
liis debts Sc legacies, but made no 
disposition of the residue. The trus- 
tees realised the personal estate. Sc after 
paying the debts Sc legacies, had a 
large surplus on their hands. Testator 
had no next of kin : — Held : the 

J. — VOL. XVIII. 


Crown was entitled to so much of the 
moiety as represented personal estate. 
— A.-G. v. M’PheK8()N (1877), 3 V. L. R. 
270.— AUS. 

e. Policy on life of bank officer — 
Assigned to bank as security. ] — M. a 
bank officer, in pursuance of an endow- 
ment scheme insured his life Sc assigned 
the policy to the bank upon a deed 
of trust. The bank paid the premium k 
deducting one moiety from the officer's 
salary. The deed of trust provide* l 
that if M, died with not less than ten 
years service the bank should retain 
the moiety of premium paid by It Sc 
If he died with more than ten years 
service, should, retain a portion 
diminishing with his length of service, 
Sc hold the balance of the proceeds in 
trust for his widow, cfdldrou, Sc 
dependants, as bo would by liis will 
appoint Sc in default of appointment for 
the widow, children, father, mother, 
brothers & sisters of M. Sc Ids legal 
personal representatives as the directors 


of (be bunk might doom expedient. 
M. died, intestate, unmarried, without 
next of kin. Sc the Public Trustee 
administered the estate : — Held : there 
was no resulting trust in favour of the 
bank either solely or jointly with M. 
Sc the proceeds of the policy wont to 
the Grown as bona vacantia . — 
Mawdsi.ey (1916;, 12 Tas. L. It. 83. — 
AUS. 

f. Presumption of death of next 
of kin — Properly jiassing on.] — A. dies 
in S‘;pt. 1896, B., her son, had pre- 
viously left Newfoundland and hod 
not been heard of after Mar. 1895. 
Administration to his estate is granted 
to pltf. in 1903. In an action by pltf. 
against deft., who is administrator of 
A.'s estate, to compel th© distribution 
of her estate amongst Ids next of kin 
now living : — Held ; the administrator 
of the estate of the mother be at liberty 
to distribute her estate as though the 
son did not survive the mother, Sc the 
estate of the mother being bona 

D 



Descent and Distribution. 


Sect. 2. — Bona vacantia : Sub-sects , 2, 3, 4, 5 6 . 1 

abroad.] — A soldier died in India, a bachelor, 
bastard, & intestate, leaving personal estate in 
this country : — H eld : the Crown was entitled to 
the estate as bona vacantia , the right claimed not 
being in the nature of a succession. — In the Estate 
o/Bell (1908), 52 Sol. Jo. 600. 

See , also , Conflict of Laws, Y r ol. XI., p. 3G9, 
Nos. 489, 490. 

Personal property of dissolved corporation.] — 
See Corporations, Vol. XIII., p. 437, No. 1004. 

Property held by trustee in bankruptcy.] — See 
Bankruptcy Sc Insolvency, Yol. IV., p. 340, 
No. 3200. 1 

Failure of objects of friendly society.]— See 
Friendly Societies. 


Sub-sect. 3. — Rights of Crown against 
Executor to Undisposed of Residue. 

See Executors & Administrators ; Law of 
Property Act, 1922 (c. 16), s. 150 (3). 


Hub-sect. 4. — Proceedings by Crown to 

recover. 

See Law of Property Act, 1922 (c. 10), s. 150. 

331. Grant to third party “ for the use Sc benefit 
of Crown ” — Administrator answerable for debt of 
intestate.] — The effects of an intestate having 
vested in the Crown by forfeiture, if letters of 
administration are granted to A. in consequence* 
of a warrant from the King, & they run in the usual 
form, viz. “ to pay debts, etc.” but with tliis 
additional clause, “for the use & benefit of llis 
Majesty,” A. shall be answerable as administrator 
for the debts of the intestate, Sc shall not be 
permitted to give evidence tending to question 
the validity of the letters of administration. — 
Megit v . Johnson (1780), 2 Doug. K. B. 542 ; 
99 E. R. 344. 

332 . Crown refusing to proceed — Grant 

revoked at instance of creditor.] — Administration 
to the Crown’s nominee decreed, out not extr acted, 
revoked at the instance of a creditor, without 
a fresh warrant ; Sc an administration granted to 
the creditor, with the consent of the Queen’s 
proctor, Sc upon the original decree Sc advertise- 
ments on behalf of the Crown. — l?i the Goods of 
Steinorth (1856), Dea. & 8w. 270 ; 3 Jur. N. S. 
72 ; 5 YV. R. 123 ; 164 E. R. 573. 

333. Limited grant in favour of Crown.] — 
Where a seaman died a bachelor, a bastard, Sc 
intestate leaving a sum due for wages, as well as 
other personal estate, the ct. declined to decree 
a general grant of administration of his personal 
estate to the Solicitor for the Treasury, the pro- 
visions of 11 Geo. 4, c. 20, not having been complied 
with, but decreed a grant save Sc except the 
deceased’s pay Sc prize-money. — In the Goods of 
Beavan (1865), L. R. 1 P. Sc D. 15 ; 35 L. J. P. 
Sc M. 25 ; 13 L. T. 608 ; 11 Jur. N. S. 982 ; 14 
W. R. 147. 


334. Partial intestacy.] — Where a bastard 

having no relations, makes a will disposing of a 
part only of his or her property, the Crown has a 
right to a grant save Sc except, or to a cacterorum 
grant, but not to a general grant of administration, 
So the legatees have a right to a grant of admini- 
stration with the will annexed, limited to the 
property disposed of by the will . — In the Goods of 
Rhoades (1860), L. It. 1 P. Sc D. 110; 35 L. J. P. 
Sc M. 125. 


Sub-sect. 5.- -Proceedings by Next of Kin 

against Crown. 

335. Claim against Crown — Advance out of 
fund not made to claimant.] — Pltfs. claimed, as 
next of kin of an intestate, a fund which was in 
the possession of deft, as the nominee of the 
Crown, Sc after the master had reported against 
pltf.’s title, the ct. directed certain issues for the 
purpose of trying it. Pltfs. applied for an advance 
out of the fund, to enable them to try the issues ; 
but this, which was opposed by the Crown, the ct. 
refused. — N yk v. Maule (1839), 4 My. Sc Cr. 312; 
8 L. J. Ch. 329 ; 3 Jur. 069 ; 41 E. R. 133, L. C. 

Annotations : — Reid. Johnston v. Todd (1841), 3 Beav, 218 ; 
Coombs v. Brookes (1819), 13 Jur. 781. 

336. Effect of death of Sovereign.] — 

A.-G. v. Kohler, No. 321, ante. 

337. Effect of death o! nominee of Crown.] 

— A.-G. v. Kohler, No. 321, ante. 

338. Pedigree — Evidence.] — Robson v. A.-G. 
(1843), 10 Cl. & Fin. 471 ; 1 L. T. O. S. 526 ; 8 
E. R. 820, H. L. ; previous proceedings , sub man. 
Monkton v. A.-G. (1831), 2 Russ. & M. 147, L. C. 

Annotations : — • Consd. Slaney r. Wado (1836), 7 Sim. 595. 
Reid. Davies v. Lowndes (1813), 6 Mau. & G. 171 ; Kishtou 
v. Nesbitt (1811), 2 Mood. & R. 554. Mentd. Nyo v. 
Maule (1839), 3 Jur. 669 ; Lord Advocate v. Douglas 
(1812), 9 Cl. & Fin. 173 ; Musliadee Sherazco v. Meerzu 
Shoostry (1851), 7 Moo. P. G. C. 382. 

339. Information acquired from 

solicitor .] — Re Palmes, Palmes v. R., [1901] W. N. 
140. 

340 . How pleaded.] — The pedigree of 

parties claiming to be related to a deceased 
intestate, as against the Queen’s Proctor’s allega- 
tion of bastardy, must be set out, but it is sufficient 
to aver that B. was the legitimate child of A. 
Sc his lawful wife, without stating the time or place 
of the marriage, or tin* name of the wife or the date 
of the birth of B. — Dyke v. Wallis (1862), 2 
Sw. & Tr. 466 ; 0 L. T. 227 ; 10 W. R. 031 ; 104 
E. R. 1077 ; sub norn. Queen’s I’roctor v. Wallis, 
31 L. J. P. M. Sc A. 97 ; 20 J. P. 487 ; 8 Jur. N. S. 
417. 

341 . Not by way of particulars.] — 

The pedigree of parties claiming to be the next of 
kin of a deceased intestate, against the Queen’s 
Proctor claiming administration on the ground of 
bastardy, must be set out in their pleadings & 
not by way of particulars. — G riffin v. Greenw ood 
(1808), 19 L. T. 661 ; 33 J. P. 135. 

342. Whether interest payable by Crown — 
On fund in hands of Crown nominee.] — A., on behalf 
of the Crown, took out administration to the estate 


vacantia bo paid to the Crown . — Re 
Cairns, Browning v. Winter (1906), 
9 Nfld. L. R. 187.— NFLD. 

g. Personal estate of deceased 
intestate with no next of kin .] — It. v. 
Trubts Guarantee Co. (1916), 26 
D. L. R. 137 ; 54 C. 0. R. 107.— CAN. 

b. British North America Act, 1867 
(c. 3 ) — Right of Crown .} — By soot. 109 
of the above Act, “ all lands, mines, 
minerals, Sc royalties belonging to the 


several Provinces ” are to belong to i 
the Province in which the same are 
situated or arise. Unless bona vacantia 
came within the above words, they 
belonged to the Crown in the right of 
tho Dominion by sect. 102 : — Held : in 
the construction of sect. 109 the 
ejusdem generis rule was not applicable, 

& the Crown took in the right of the 
Province. — R. v. A.-G. for British 
Columbia (1923), 40 T, L. It. 13. — 
CAN. 


PART VII. SECT. 2, SUB-SECT. 4. 

k. Directing inquiries for next o, 
kin .] — In proceedings where inquiriei 
have been directed for next of kin, i 
no persons come in after due inquiry 
& prove their claims, property in th 
hands of the administrator on trust fo 
the next of kin passes to the Crown a 
bona vacantia. — Re Menday (1916 
16 N. S. W. 8. C. R. 442 ; 33 N. S. W 
W. N. 141.— AUS. 
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of B., who, it was alleged, had died without leaving 
any next of kin, &, as such administrator, sold 
out a sum of stock belonging to B., & paid the 
proceeds into the Treasury. Some years after, 
a suit was instituted by the next of kin of B. 
against A., & a decree obtained in his favour : — 
Held : interest was payable on the proceeds of 
the sale of the stock since the time of the sale. — 
Turner v . Maule (1849), 3 De G. & Sm. 497 ; 
18 L. J. Ch. 454 ; 14 L. T. 0. S. 62 ; 14 Jur. 165 ; 
64 E. R. 578. 

Annotations : — Consd. Re Dowell, Edgar v. Reynolds (1858), 
4 Drew. 269. Refd. A.-G. v. Ktihler (1861), 9 II, L. Cas. 
054. 

34 , 3 . .] — On the death of an intestate 

no next of kin appeared. The Crown nominated 
the Crown solr. to take out administration. The 
administrator held the fund, paid all outgoings, 
&, after a certain time, handed over the fund to 
the King’s Proctor for the use of His Majesty. 
Afterwards pltfs. established their title :-—IIeld : 
the Crown must restore the fund, with interest, 
the interest to be computed from the time when all 
payments on the part of the estate had been made. 
— Re Dewell, Edgar v Reynolds (1858), 4 Drew. 
269 ; 31 L. T. O. 8 . 50 ; 4 Jur. N. S. 399 ; 6 W. R. 
404 ; 62 E. R. 104 ; sub nom. Edgar v . Reynolds, 
27 L. J. Ch. 562. 

Annotations : — Apld. A.-G. r. K tthler (1861), 9 H. L. Cas. 
654. Cousd. He Gosmu.n (1880), 15 Ch. 1). 67. Refd. 
Partington v. Reynolds (1858), 6 W. R. 615 ; Lawrence 
v. Maule (1859), 4 Drew. 472 ; Bauer v. JVlitford (I860), 
3 L. T. 575 ; He Rendoll, Wood v. Rendell, [1901] 1 Ch. 
230. 

344 , .] — Where property, no next of 

kin appearing, had been taken possession of by 
the solr. to the Treasury, who had paid off ail the 
debts of the intestate, & then paid over the balance 
to the Crown, &, after some years, the claim of the 
next of kin was established, & the solr. of the 
Treasury ordered to pay over the principal amount, 
with interest, to the next of kin, the interest as 
well as the principal is chargeable with duty. — 
Partington v. A.-G. (I860), L. R. 4 H. L. 100 ; 
38 L. J. Ex. 205 ; 21 L. T. 370, Ii. L. ; affg. 8 . C. 
sub nom. A.-G. v. Partington (1864), 3 H. & C. 
193, Ex. Ch. 

Annotations: — Refd. Lord v. Colvin (1867), L. R. 3 Eq. 
737 ; Bell v. Master in Equity of Supreme Court of Victoria 
(1877), 2 App. Cos. 560. Mentd. Fleet v. Perrins (i860), 
9 B. & S. 575 ; In the Goods of Harding (1872), L. R. 2 
P. & D. 394 ; A.-G. v. Cleave (1873), 31 L. T. 86 ; Colquhoun 
v. Brooks (1888), 21 Q. B. D. 62 ; Smart v. Tranter (1888), 
40 Ch. D. 165 ; Trevor v. Hutchins, [1S96J 1 Ch, 814 ; 
A.-G. v. De Pr6vlllc, 1 1900 J 1 Q. B. 223 ; A.-G. v. Hei borne, 
11902] 1 K. B. 383 ; Northumberland v. I. R. Comrs., 
1191 1J 2 K. B. 343; Dyson v. A.rQ. [1912] 1 Ch. 158; 
A.-G. v. Milne, [1914J A. O. 765 ; Drummond v. Collins 
(1915), 84 L. J. K. B. 1090 ; I. R. Coinrs. v. Sheffield & South 
Yorkshire Navigation Co., 11916] 1 K. B. 882 ; Re Aber- 
gavenny, NevIU v, I. R. Comrs., [1923J 2 K. B. 18. 

345 , On funds paid over by executor of 

will on intestacy.] — The trustees & exors. of a will 
administered the estate, & upon its being decided 
in a suit instituted for the purpose that there was 
an intestacy, & no heir or next of kin being dis- 


covered, tlio trustees assigned tho leasehold 
property to the solr. for the Treasury, to be held 
for the benefit of the Crown. The claimants six 
years afterwards established their claim as next 
of kin of the testator, & the ct. declared them 
entitled : — Held : the Crown was not chargeable 
with interest on the rents & profits received from 
the property while in its possession. — Re Gosman 
(1881), 17 Ch. D. 771; 50 L. J. Ch. 624; 45 
L. T. 267 ; 29 W. R. 793, C. A. 

346. Costs of party protecting estate — Though 
found not to be next of kin.] — Senible: if a 
person, believing himself to be next of kin of the 
deceased, should dispute the claim of the Crown to 
the property & succeed in the suit, thereby pro- 
tecting the property for those who have a right 
to it, he would be entitled to have his costs out 
of the estate, even though it should turn out that 
he was no relation whatever of the intestate. — 
Dyke v . Williams (1871), L. R. 2 P. & D. 239 ; 
40 L. J. P. &. M. 33 ; 24 L. T. 805 ; 35 J . P. 744 ; 
sub nom. Dyke v. Williams, In the Goods of 
Elmsley, 19 W. R. 784. 

Costs of Crown.] — See Constitutional Law, 
Vol. XI., pp. 531-533, Nos. 349, 351, 352, 358-360. 


Sub -sect. 6. — Duchies of Lancaster and 

Cornwall. 

Sec Law of Property Act, 1922 (c. 16), s. 150. 

347. Duchy of Lancaster — Origin of right.] — 
Dyke v. Walford, No. 319, ante. 

348. Grant de bonis non.] — Where an in- 

testate had died leaving no known relatives, <fe his 
estate had been partly administered by his widow, 
who died leaving a will, the ct. made a grant/ de 
bonis non to the nominee of the Duchy of Lancaster, 
who was the residuary legatee of the widow. — 
In the Goods of Avard (1886), 11 P. D. 75 ; 56 
L. T. 673. 

349. Duchy of Cornwall — Grant to nominee of 
Duke.] — C. died in Cornwall, intestate, without 
known relations. Tho ct. granted letters of 
administration of his estate for tho use of His 
Royal Highness the Prince of Wales as Duke of 
Cornwall ; but, scmble : without prejudice, to 
the rights of the Crown. — Cornwall (Duchy 
Solicitor) v. Canning (1880), 5 P. D. 114 ; sub 
nom. In the Goods of Canning, 41 L. T. 737 ; 28 
W. K. 278. 

Annotation : — Menld. In the Goods of Cope (1890), 15 1*. D. 

107. 

350. .] — On motion for grant of letters 

of administration of an intestate’s effects to 
Royal Highness the Prince of Wales, as Duke of 
Cornwall, it is not necessary, if tho facts are 
sufficiently set forth in the warrant, that they 
should be verified by affidavit. — In the Goods of 
Griffith (1884), 9 P. D. 63 ; 53 L. J. P. 30 ; 
48 J. P. 312 ; 32 W. R. 524. 
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Part I. — 

Sect. 1. — NATURE AND EXTENT. 

1. General rule.] — The general rule is, that a 
deft, is bound to discover all the facts within his 
knowledge, & to produce all documents in his 
possession, which are material to the case of plt-f. 
However disagreeable it may be to make the 
disclosure, however contrary to his personal 
interest, however fatal to his claims, he is com- 
pelled to set forth, on oath, all he knows, believes, 
or thinks in relation to the matters in question. — 
Flight v. Robinson (1844), 8 Beav. 22 ; 13 

L. J. Ch. 425 ; 8 Jur. 888 ; 60 E. R. 9. 

Annotations : — Reid. Kerr v. Gilloppio (1844), 7 Boav. 572 ; 
Woods v . Woods (1844), 4 Hare, 83 ; Manser v. Dix 
(1855), 1 K. & J. 451 ; Chartered Bank of India, Australia 
& China v. Rich (1863), 32 L. J. Q. B. 300 ; Woolley v. 
North London By. (1869), L. It. 4 C. P. 602 ; O’Shea v. 
Wood, [1891] P. 237. 


Sect. 2. — EFFECT OF JUDICATURE ACTS AND 
RULES OF THE SUPREME COURT. 

2. Effect In mode of procedure.] — Any in- 
formation which, before the passing of the Jud. 
Acts, could have been obtained in equity by filing 
a bill of discovery, can now be obtained by inter- 


In General. 

rogatories in any cause before the High Ct. although 
the cause may have been entered for trial before 
the Jud. Acts came into operation. — Ramsden v. 
Brearley, No. 1515, post. 

3. .] — Under the Jud. Acts the right to 

discovery is regulated by the rules previously 
existing in the Ct. of Ch. — Anderson v. Bank of 
British Columbia, No. 823, post. 

4. .] — Serrible : the practice of the Ct. of 

Ch. as to discovery of documents is not materially 
altered by the Jud. Acts. — Dickson v. Harrison 
(1878), 47 L. J. Ch. 680. 

5. .] — The new Act of Parliament [the 

Judicature Act) abolishes the old system of 
pleading both at Common Law & equity, & 
substitutes a new one, but it is preceded by the 
following note, “ where no other provision is made 
by the Act or these rules, the present procedure 
& practice remain in force ” (Jessel, M.R.). — 
Wilson v. Church, No. 35, post . 

6. .] — The proper practice as to the 

discovery of documents no longer depends upon 
the orders of the Ct. of Oh., or the C. L. P. Acts, 
or the custom or practice of the common law cts. 
It depends upon the orders & rules of the Jud. 
Acts. The extended principles of the Ct. of Ch. 


PART I. SECT. 1. 

a. A a eiridencc — Not necessarily 
admissible.] — Semble : although a party 
to a cause may he entitled to call for 
the production of documents in order 
to obtain discovery, it does not follow 
that the contents of such documents 
are in themselves evidence. — Canada 
Central By. Co. v . McLaren (1883), 
8 A. R. 564.-— CAN. 

b. As aid to fair <& proper trial .] — 
The whole machinery of pleadings, 
particulars & discovery by production 
of doouments & examination of the 
parties, is for the purpose of enabling 
an action to be fairly & properly tried. 
— - Pearlman v . National Life As- 
surance Co. (1917), 39 O. L. R. 141 ; 
12 O. W. N. 72.— CAN. 

c. As incident of relief — When 
party entitled to relief .] — A bill to set 
aside leases for fraud, made the solr., 
who had prepared them, a deft., 
charging him with being a party to 
the fraud, praying costs against him. 


& interrogating him as to his being 
privy to the fraud, & as to transactions 
regarding tbe preparation of the leases. 
The solr. pleaded that he knew nothing 
as to the matters save as the attorney 
of the other deft., & therefore was 
privileged from giving discovery. The 
plea did not deny the fraud or the facts 
stated in the bill as evidence of it : — 
Held : pltf., being entitled to relief, 
was entitled to the discovery as in- 
cidental to the relief. — Kelly v. 
Jackson (1849), 13 I. Eq. R. 129. — IR. 

d. Extends to physical examina- 
tion of person injured — Where nature 
of injuries in issue .] — The legislation 
now found in Jud. Act. s. 70, was not 
intended to do more than give to a 
party the right, for purposes of dis- 
covery only, to the physical examina- 
tion of the opposite party. The 
physical examination must, like all 
examinations for discovery, be confined 
to the facts in issue, & until the Issues 
are defined a physical examination 
cannot^ properly a be made. The ex- 


amination is strictly confined to a 
mere examination of the person of the 
party examined & the physician making 
it is not entitled to ask questions. — 
Balter v. Maher (1922), 69 D. L. R. 
539 ; 51 O. L. R. 516.— CAN. 

PART I. SECT. 2. 

2 i. Effect in mode of procedure.] — 
Since Jud. Act, 1877, the right to dis- 
covery as to the proprietorship of a 
newspaper, conferred by 6 & 7 Wm. 4, 
c. 76, s. 19, & 32 & 33 Viet. o. 24, may 
be enforced by interrogatories in an 
action against the alleged proprietor 
for a libel published in the newspaper ; 
& deft, in suoh action cannot protect 
himself from answering the inter- 
rogatories, on the ground that a 
criminal prosecution for the alleged libel 
is pending against deft., Sc that the 
interrogatories tend to criminate 1dm. 
— Lkfroy v. Burnside (1879), 4 
L. R. Ir. 340.— IR. 

e. On right of subject — To dis- 
covery against the (frown,] — In a 
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were followed rather than the narrower practice 
of the cts. of common law (Brett, L.J.). — Jones 
v. Monte Video Gas Co., No. 380, post. 

7. .] — They fthe Judicature Acts] do not 

alter the rules as to discovery except so far as 
there are express rules on the subject. Subject 
to the rules the old practice remains { Jessel, M.R.). 
— A.-G. v . Gaskill, No. 1314, post. 

8 . .] — The questions arising as to in- 
terrogatories Sc discovery are now governed, not 
exclusively by what was the practice in Ch., or 
exclusively by what was the practice at common 
law, but by the rules under the Jud. Acts 
(Brett, L.J.). 

Before the Jud. Acts there was a difference 
between the practice at common law & in chancery 
as regards discovery from parties. But all these 
matters are now regulated by the rules under 
the Jud. Acts (Baggallay, L.J.). — Bolckow v. 
Fisher, No. 1752, post . 

9. .] — The rule applicable to proceed- 
ings in the Ct. of Ch. before the Jud. Acts as to 
the sufficiency of an affidavit in which a party 
claims protection from the production of docu- 
ments is equally applicable to an affidavit in which 
the like protection is claimed under the Rules Sc 
Orders of the Jud. Act. — A.-G. v . Emerson, No. 
389, post. 

10. .] — R. S. C., Ord. 31, merely provides 

that the parties shall be entitled to discovery in 
accordance with the terms of the order in cases 
where, according to the law & practice in cts. of 
law or equity, there would have been a right to 
discovery previously to the Jud. Acts (Watkin 
Williams, J.). — Hunnings v. Williamson, No. 
90, post. 

11. .] — The right of discovery under the 

present rules of the Supreme Ct. is not in principle 
more extensive than it formerly was in the Ct. of 
Ch. (Lord Selbourne, C.). — Lyell v. Kennedy, 
No. 123, post. 

12. .] — It has been held in many cases 

that the Jud. Acts have not established a new 
system to interrogatories. They have merely 
altered the practice & not the law (Stephen, J.). — 
Hunnings v. Williamson, No. 1331, post. 

13. .] — The rules Sc orders under the 

J ud. Acts as to discovery & inspection apply only to 
the mode of procedure (Brett, L.J.). — Kearsley 
v. Philips, No. 1109, post. 

14. .J — The right to discovery is not 

altered or intended to be altered by these new 
rules funder the Judicature Acts], is not enlarged, 
Sc therefore the right to protection on any ground 
of privilege remains where it was when the 
question is a question of discovery (Kay, J,). — 
Roberts v. Oppbnheim, No. 390, post. 


15. .] — The Act of 1873 [Judicature Act, 

1873 (c. 66)] deals with the remedies Sc not with 
the rights of parties litigant. It was not intended 
to affect, Sc does not affect, the quality of the rights 
Sc claims which they bring into ct., <fe submit to 
the judgment of the ct., whether as pltfs. or as 
defts. But it does not follow that its provisions 
cannot affect the substance as well as the form of 
the procedure by means of which these rights are 
to be ascertained Sc enforced. Discovery is 
matter of remedy, & not matter of right (Lord 
Watson). 

Under the existing system, it is not necessary to 
apply to one branch of the ct. as auxiliary to 
another. There is no longer any need of praying 
for discovery in the statement of claim which is 
substituted for a bill. Pltf. in every action is 
entitled to discovery as ancillary to the relief 
which he claims in the action (Lord Herschell). 
— Ind, Coope Sc Co. v. Emmerson, No. 503, post. 

16. .] — Nobel Brothers Petroleum 

Production Co. v . Stewart & Co. (1891), 35 
Sol. Jo. 546. 


Sect. 3. — ACTION FOR DISCOVERY. 

17. Against shipowner — Consignor of goods 
with fraudulent trade marks.] — An action will lie 
against shipowners who have shipped goods 
bearing counterfeits of pltf.’s trade marks for 
discovery of the names of the consignor from whom 
the goods were received. — Orr v. Diaper (1876), 
4 Ch. D. 92 ; 46 L. J. Ch. 41 ; 35 L. T. 468 ; 25 
W. R. 23. 

18. To aid arbitration proceedings.] — Ains- 
worth v. Startcie, [1876] W. N. 8 ; Bitt. Prac. Cas. 
78 ; 1 Char. Cham. Cas. 84. 

19. Not to aid proceedings in foreign court.]— 
Crowe v. Del Rio (1769), 9 Sim. 185, n. ; 59 
E. R. 332. 

Annotations: — Expld. Bont v. Young (1838), 9 Sim. 180. 

C0H8d. Dreyfus v. Peruvian Guano Go. (1889), 41 Oh. D. 

151. Refd. MorriH v. Morris (1847), 2 Ph. 205. 

20. .] — Demurrer allowed to a bill of 

discovery in aid of the defence to a suit in a 
foreign ct. — B ent v. Young (1838), 9 Sim. 180; 

7 L J. Ch. 151 ; 2 Jur. 202 ; 58 E. R. 327. 

Annotations : — Folld. Dreyfus v. Peruvian Guano Co. (1889), 

41 Oh. D. 151. Refd. Transatlantic Go. v. Pietroni (I860), 

John. 604. 

21. .] — Pltf. filed a bill of discovery to 

obtain inspection of documents in deft.’s possession 
in England, in aid of proceedings about to be taken 
for the recovery of land in India: — Held: the 
property claimed being in India, Sc deft, being 
capable of being sued in India, an English ct. was 
not the proper tribunal to decide upon pltf.’s 
claim, Sc a bill of discovery could not be maintained 


cause in the Supreme Ct. of Ontario, 
commenced by petition of right, against 
the Grown, the suppliant sought dis- 
covery under rule 38 by an affidavit of 
documents made by some officer on 
behalf of the Crown : — Held : in view 
of the changes in the rules made in 

1913, supported by Jud. Act, R. 8. O. 

1914, s. 2 (a). In view of other circum- 
stances the general rules respecting 
production of documents are, subject 
to the control of the ct., applicable to 
the Grown as well as to the suppliant 
In an " action ” commenced by petition 
of right. — Crombib v. R. (1922), 69 
D. L. R. 548 : 51 O. L. R. 512; revsd. 
(1923), 62 O. L. R. 72.— CAN. 

PART I. SECT. 3. 

I. By party seeking evidence to 
prove contract illegal — As defence to 
pending action — Privity to illegality no 
cor.}— This ct. will entertain a bill for 


a disoovery, & to perpetuate evidence 
in aid of a defence to an action at law 
on a contract, although the discovery 8c 
evidence are to establish that the con- 
tract is void, as corrupt, illegal, 8c 
unconstitutional, 8c that both parties 
were in pari delicto. — Longfield v. 
Aubrey (1825), 1 Hog. 300. — IR. 

g. By landlord — For copy of 
tenant* 8 lease.] — The landlord having 
lost his counterpart, has a right to a 
discovery from ms tenant, 8c the tenant 
refusing to rarmit a copy of his lease 
to be made on the landlord's applica- 
tion & at his expense, shall pay the 
costs of the bill or disoovery. — 1 ’kury 
t>. Newenham (1827), 1 Mol. 72. — IR. 

h. To aid plaintiff to make title 
to land — dt jwn necessary jtarties to 
action .] — ▲ party entitled to certain 
sums charged upon real estate, flies a 
bUl against the inheritor seeking to 
discover amongst other things whether 


there were any other incumbrances in 
existence who ought to be made parties 
to pltf. 's suit, & also a discovery of ail 
such deeds as would, in case of a sale 
under the decree of the ct., bo necessary 
for the purpose of enabling pltf. to 
make title to a purchaser : — Held : as 
to these matters, pltf. was entitled to 
the discovery he sought from deft. — 
ChAYTON V. Glknoall (1837), Craw. 8c 
I). Abr. G. 70.— IR. 


k. Joinder of prayer for other 
relief— Effect o/.J— Where a bill is 
framed 8c only sustainable for dis- 
covery. & concludes by praying “ such 
other sc further relief, etc., as to this 
ct. may seem fit," this is a good grou \ti 
of demurrer. — M aley v. Hodgknh 
(1831), Glascock, 41. — IR. 

l. Does not change nature of 

action.] — Hoddens v. Scott (1827), 2 
Mol. 436.— IR. 


m. — — Injunction — Not ground 
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Sect, 3. — Action for discovery. Sect . 4.] 

in aid of such a claim. — Reiner v. Salisbury 
(Marquis) (1876), 2 Ch. D. 378 ; 24 W. R. 843. 

Annotation : — Mentd. Companhia de Mocambiquo v. British 

South Africa Co., Do Sousa v. Same, [1892] 2 Q. B. 358. 

22, .] — The ct. will not entertain an 

action for discovery only in aid of proceedings in a 
foreign ct. — Dreyfus v. Peruvian Guano Co. 
(1889), 41 Ch. D. 161 ; 68 L. J. Ch. 471 ; 60 
L. T. 210; 5T. L. R. 323. 

23. Solely to enforce production — Whether 
maintainable.] — A firm of merchants residing 
abroad brought an action against their agent in 
this country, claiming production of the documents 
relating to their business to a person appointed by 
them for that purpose. Deft, put in a defence 
stating that the person appointed by defts. was a 
clerk in a rival & unfriendly house of business, for 
which reason he objected to produce the documents 
to him, but that he was willing to produce them to 
any proper person. Pltfs. moved under R. S. C., 
Ord. 25, r. 4, to strike out the defence : — Held : 
although a principal had a general right to the 
production of documents in the hands of his agent 
to any person appointed by him, he could not 
insist on their being produced to an improper 
person & the defence disclosed a reasonable answer 
to the claim. 

Qu. : whether an action for the sole purposo 
of enforcing the production of documents to a 
particular person will lie. — Dad swell v. Jacobs 
(1887), 34 Ch. D. 278 ; 56 L. J. Ch. 233 ; 55 L. T. 
857; 35 W. R. 261, C. A. 

Annotation : — Consd. Bovan v. Webb, [1901] 2 Ch. 59. 


the ct. shall direct, may be called upon to produce 
them if the principal could himself have been called 
upon to do so. 

(2) It is not generally necessary to make an 
attorney a party because ho has title deeds m his 
possession. 

(3) Qu . : whether the exor. of an attorney can 
avail himself of the attorney’s privilege not to 
disclose the concern of his client. — Fenwick v. 
Reed (1816), 1 Mer. 114 ; 35 E. R. 618- 

| Annotations :—As to (1) Sc (2) Consd. Adams v. Fisher (1838), 
3 My. & Cr. 526. Generally, Mentd. Price v. Carter (1 837 ), 
1 Jur. 233 ; A.-G. v. Chesterfield (1854), 18 Boav. 596. 

28. .] — (1) A solr., who is implicated in a 

case of fraud, may be made a party to a bill, 
seeking relief in respect of that fraud, merely for 
the purpose of discovery, the only relief asked 
against him being that he should be ordered to pay 
the costs (Lord Westbury, C.). 

(2) A bkpt. who has been engaged in a fraudulent 
transaction may be made a party to a bill for dis- 
I co very, but if the discovery is ancillary to relief 
improperly sought against him, he may demur, & 
the delivery up of documents which the bkpt. 
only holds for his assignees is not relief in respect 
of which it is necessary to make him a party. — - 
Gilbert v. Lewis (1862), 1 De G. J. & Sm. 38 ; 
1 New Rep. Ill ; 32 L. J. Ch. 347 ; 7 L. T. 541 ; 
9 Jur. N. S. 187 ; 11 W. R. 223 ; 46 E. R. 15, L. O. 

Annotations: — As to (2) Consd. Manchester Fire Assco. v. 
Wykes (1875), 33 L. T. M2. Generally, Mentd. Lewis v. 
Mathews (1866), L. R. 2 Eq. 177 ; Re Tarsey’s Trust 
(1866), L. It. 1 Eq. 561 ; Hartford v , Power (1868), 16 
W. It. 822 ; Massy v. Kowen (1869), L. It. 4 H. L. 288 ; 
Hayman v. Rugby School (1874), L. It. 18 Eq. 28 ; Bland 
v. Dawos (1881). 50 L. J. Ch. 252. 


Sect. 4.—JOINDER OF PARTIES FOR PURPOSE 

OF DISCOVERY. 

24. Where fraudulent transaction alleged — 
Liability for costs of discovery — Party privy to the 
fraud not benefiting thereby.] — A party alleged to 
be privy to a fraud may be made a party to a bill 
to set aside the fraudulent transaction, for the 
purpose of discovery <fc costs. Should he die, 
his personal representatives unless his estate is 
alleged to be in some way benefited by the fraud are 
not proper parties to a suit of this description. — 
Walsiiam v . Stainton (1863), 1 Hem. & M. 322 ; 
2 New Rep. 312 ; 32 L. J. Ch. 557 ; 8 L. T. 633 ; 
9 Jur. N. S. 1261 ; 11 W. R. 771 ; 71 E, R. 140. 
Annotation: — Mentd. Bent v. Yardlcy (1865), 2 Hem. Sc M. 

602. 

25. Personal representative not 

answerable.] — Walsiiam v. Stainton, No. 24, 
ante . 

28. Solicitors.] — Legard v. Foot (1673), Cas 
temp. Finch 82 ; 23 E. R. 44. 

27 . ,] — (i) Attorney, submitting to pro- 

duce title deeds of his client in his possession as 


29. .] — The rule that a person implicated 

in a fraudulent transaction may be made a party 
to a suit impeaching the transaction, for purposes 
of discovery & costs, is confined to cases in which 
deft, fills the position of agent, including that of 
attorney or solr. or arbitrator. — Weise v. Wardle 
(1874), L. R. 19 Eq. 171 ; 23 W. R. 208. 

Annotation: — Mentd. Tahor v. Cunningham (1875), 24 
W. R. 153. 

30. .] — A mere witness [solicitor] cannot 

be made a party to an action however essential 
the discovery which he can give might be to deft. 
(Jesskl, M.R.). — Berry v. Keen (1882), 51 
L. J. Ch. 912 ; 26 Sol. Jo. 312, C. A. 

Annotations: — Mentd. Foxwcll v. Van Grulten, [1897] 
1 Ch. 64 ; Marshall v. Charteris, [1920] 1 Ch. 520. 

31. .] — To make solrs. or others parties 

to an action without seeking any relief against 
them, except payment of costs or discovery, is 
vexatious. — Burstall v. Beyfus (1884), 26 

Ch. D. 35 ; 63 L. J. Ch. 565 ; 50 L. T. 542 ; 32 
W. R. 418, C. A. 

Annotations: — Mentd. Amos v. Horno Bay Pavilion Pro- 
menade & Pier Co. (1886), 54 L. T. 264 ; Hannay v . 
Smurthwaite, [1893] 2 Q. B. 412. 

32. Corporation or company.] — A pltf. cannot 


for dismissing action .] — A bill of dis- 
covery cannot be dismissed under 
rule 93, although It prays an injunction 
ad interim. — Welsh v. Fitzsimmons 
(1835), 4 Ir. L. Rcc. N. S. 51.— IR. 

n. Grounds for relief — Ignorance 
of plaintiff — On matters as to which 
information sought.] — By an agreement 
between pltf. & deft., deft, appointed 

J fitf. his sole & exclusive agent to sell 
ands. The agreement provided that 
deft, should pay to pltf. as commission 
or compensation 10 per oent of the 
gross selling price of “ all lands which 
are sold ” during the continuance of 
the agreement, whether sold by pltf. 
or by deft, or by any other person, & 
that such payment should be due & 
payable & should be made out of the 
first instalment cf purchase-price. 


when & as received by deft. Pltf. sold 
portions of the lands, & claimed com- 
mission on a sale made by deft, of the 
remainder of the lands to a co . : — Held : 
while an action for discovery alone 
will lie, in such action it would bo 
necessary for pltf. to allege some facts 
as to absence of knowledge on his part, 
which would give a ground for such 
relief : & pltf. could not succeed upon 
his claim for discovery of the sale 
made by deft. — Kknnkrleyu.Hextall 
(1913), 23 W. L. R. 205 ; 10 D. L. R. 
501 ; 3 W. W. R. 699. — CAN. 

PART I. SECT. 4. 

o. Bankrupt — When discovery sole 
purpose of proceedings,}— In no cir- 
cumstances is it proper to make an 
Insolvent a deft, for the purpose of dls 


covery only. — K err v. Read (1875), 
22 Gr. 529.— CAN. 

p. Partner — With no locus standi 
in proceedings except as witness.] — In 
proceeding upon a reference under a 
decree, the master cannot order a 
person to be made a party to the suit 
against whom any relief is sought ; & 
where In proceeding under a decree 
for the administration of testator's 
estate, the master directed D., who had 
been In partnership with testator up 
to the time of his death, to he made a 
party. & requiring him with the exors. 
to bring in under oath an account of 
tho partnership dealings, against which 
D. appealed : — Held : the objeot of 
making D. a party was for the purpose 
either of relief or discovery, & in cither 
view pltf. could not obtain it in this 
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Part I. — In General. 


make deft, a corpn., in. whom he shows no liability, 
& against whom he prays no relief, merely for the 
purpose of discovery ; & a corpn. so made a 

party may demur.— -S aunders v. Saunders 
( 1855), 3 Drew. 387 ; 25 L. J. Ch. 26 ; 26 L. T. Ch S. 
66 ; 1 Jur. N. S. 1008 ; 4 W. R. 27 ; 61 E. R. 951. 

33. Officer of.] — The rule that officers of 

a corpn. may be made co-defts. to a bill against 
the corpn. , applies to a bill for discovery as well 
as to a bill for relief ; & members of the corpn. 
may be joined with the officers. — G lasscott v. 
Copper-Miners Co. (1840), 11 Sim. 305 ; 10 

L. J. Ch. 30 ; 5 Jur. 264 ; 59 E. R. 892. 

34. .1 — Production of documents 

upon oath cannot be obtained from the secretary 
of a co. who has not been made a party to a suit 
against the co. — A.-G. v. East Dereiiam: Corn 
Exchange Co. (1857), 3 W. R. 486. 

35. . .] — In an action against a 

corpn., where an officer of the corpn. against 
whom no relief was claimed was made a deft, for 
the purpose of discovery : — Held, : ( 1 ) inasmuch as 
under R. S. C., Ord. 31, r. 4, such discovery could 
be obtained by an order to deliver to him inter- 
rogatories, he was improperly joined as deft., & 
under Ord. 16, r. 14, his name should bo struck 
out ; (2) effect of Jud. Act on mode of procedure 
discussed (we No. 5, ante). — Wilson v, Church 
( 1878), 9 Ch. D. 552 ; 39 L. T. 413 ; 26 W. R, 735. 

Annotations : — As to (1) Distd. Berkeley v Standard Discount 
Co. (1878), 9 Ch. D. 643. As to (2) Refd. Welsbach In- 
candescent Gas Lighting: Co. v. Now Sunlight Incandescent 
Co., r 1900] 2 Ch. 1. Generally, Mentd. Amos v. Herne 
Bay Pavilion Promenade & Pier Co. (1886), 54 L. T. 264 ; 
Cunnaok v. Edwards (1894), 64 L. J. Ch. 344 ; McCheano 
v. Gyles (No. 2), [1902] 1 Ch. 911 Studley v. Studley 
(1913), 108 L. T. 657. 

36. Bankruptcy after bill filed.] — 

A bill, by one of the members, against H., the 
secretary of an insurance assocn., by the rules 
of which the committee were empowered to settle 
all claims, & the secretary was directed to draw 
for & collect all claims passed by the committee, 
was filed seeking discovery of the names of the 
members of the committee, & to enforce con- 
tributions from the members of the assocn. After 
bill filed H. became bkpt., & put in a plea of 
bkpey. : — Held : H. was properly made a party 
for the purpose of discovery, & properly so re- 
mained, notwithstanding his bkpey., <te the jilea 
was overruled. — P epper v, Henzell, Woods v. 
IIenzell, Reed v. Henzell (1865), 2 Hem. & M. 
186 ; 34 L. J. Ch. 531 ; 13 L. T. 63 ; 11 Jur. N. 8. 
840 ; 13 W. R. 962 ; 71 E. R. 552. 

37. Resignation after bill filed.] — 

A person properly made a party for discovery, as 
secretary to a co., cannot evade making such 
discovery simply by resigning his situation after 
the filing of the bill. — A comb v. Landed Estates, 
Co., Ltd. (1866), 14 L. T. 57 ; 14 W. R. 387. 

38. Witness.] — One merely a witness cannot be 
made a deft, for discovery of what lie is examin- 
able to, unless interested ; but he ought to plead 
thereto & support it by answer disclaiming interest 
A not demur. — P lummer v. May (1750), 1 Ves. 
Sen. 426 ; 27 E. Ii. 1121. 

Annotations : — Folld. Fenton v. Hughes (1802), 7 Ves. 287. 
Ezpld. Tooth v. Canterbury, Dean & Chapter (1829), 3 
81m. 49. Consd. Kerr v. Hew (1840), 5 My. & Cr. 154. 
Refd. Portugal (Queen) v. Glyn (1840), 7 Cl. & Fin. 466 ; 
Chaffers v. Day (1855), 3 W. R. 263 : Gilbert v. Lewis 
(1862), 2 John. & H. 452. Mentd. Armitage v. Wadsworth 
(1815), 1 Madd. 189. 

39. .] — Bill for discovery in aid of an 


action. Demurrer by a mere witness allowed 
though the discovery would be more effectual than 
the examination at law, & notwithstanding a 
charge of interest in deft. — Fenton v. Hughes 

(1802), 7 Ves. 287 ; 32 E. R. 117. 

Annotations : — Distd. Tooth v. Canterbury, Doan & Chapter 
(1829), 3 Sim. 49. Expld. Irving v, Thompson (1839), 
9 Sim. 17. Consd. Kerr v. Rew (1840), 5 My. & Cr. 154 ; 
Portugal (Queen) u. Glyn (1840), 7 Cl. & Fin. 466. Refd. 
Powell v. Voatts (1813), cited in 9 Sim. 26 ; Whitworth 
v. Davis (1813), 1 Vos. & B. 545 ; Manchester Fire Assce. 
v. Wykos (1875), 33 L. T. 142 ; O’Shea v. Wood, [1891] 
P. 237. 

40. .] — Demurrer by an officer of the 

bank allowed, upon the ground that, as to the 
discovery sought from him he was merely a witness. 
— How v . Best (1820), 5 Madd. 19 ; 56 E. R. 801. 

41. .] — (1) A bill of discovery in aid of a 

defence to an action cannot be sustained against 
a person who is not a party to the record at law, 
although charged in the bill to be solely interested 
in the subject of the action. 

A loan raised in 1853, for Don Miguel, as King 
of Portugal, for the use of his govt., consisted 
partly of bills of exchange, in two parts, drawn 
upon bankers in London, who accepted the first 
parts in the course of their business for a customer. 
The second paints, having been remitted to the 
treasury of Portugal, indorsed to the treasurer of 
the royal treasury there, on account of the loan, 
came, after the dethronement of Don Miguel, into 
the possession of Queen Donna Maria, & were by 
her orders indorsed by the treasurer to Soares in 
London, with instructions to recover the amount. 
An action having been brought by Soares on the 
bills, against the acceptors, they filed a bill of 
discovery, in aid of their defence, against him & 
the Queen of Portugal, charging that she was 
interested in the biUs of exchange : — Held : as 
the Queen of Portugal was not a party to the 
record at law, she was not a proper party to the 
bill of discovery. 

(2) Bills filed by or against underwriters, as 
they pray some relief, do not form an exception 
to the rule ; but if to a bill of discovery in aid of 
a defence to an action brought on a policy of 
insurance by the agent alone his principal is made 
a deft., the latter may demur, although he is 
exclusively interested in the subject of the action. 

(3) Bills of discovery are permitted for the pur- 
pose of obtaining from the adversary at law dis- 
covery of matters, which, being admitted by him, 
may aid the defence to the action, but not for the 
pur£>ose of obtaining evidence. Accordingly a 
bill of discovery docs not lie against a person who 
may be a witness for deft, in the action. — 
Portugal (Queen) v. Glyn (1840), 7 Cl. & Fin. 
466 ; West, 258 ; 7 E. R. 1147, H. L. ; revsy, 
8. 0. sub nom. Glyn v . Soares (1836), 1 V. &C. Ex. 


44. 

! nnotations : — As to (1) Folld. Manchester Flro Assoc. v. 
Wykes (1875), 33 L. T. 142. Refd. Lawrence v. Mathews 
(1837), Donnelly, 231; Irving v. Thompson (1839), 
9 Sim. 17 ; Kerr v. Rew (1840), 5 My. & Or. 154 ; Price 
v. Chippendale (1841), 4 Y. & 0. Ex. 469. Generally, 
Mentd. Brunswick v. Hanover (King) (1844), 6 Beav. 1 

42. .] — A. having dealings with B., C., 

r j D., who traded under the firm of B. & Co., 
& having become indebted to them on several 
cans actions, entered into a covenant with them 
or payment of the whole amount. B. <fc D. 
fterwards died, & C. retired from the firm, & 
ssigned her interest to E. r l he business of the 
rrn was non tinned bv E. & F. under the firm of 


mode of proceeding, as 1)., so far as 
discovery was concerned, could only 
bo regarded as a witness. — Hopper v. 
Harrison (1880), 28 Gr. 22.— CAN. 
q. Agents d: arbitrators .] — Where in 
action by a creditor to set aside 


a conveyance of land by his debtor as 
fraudulent, the debtor was made a 
deft.. & charges were made though no 
relief was asked against him, his name 
was struck out, upon his own applica- 
tion, notwithstanding that he had 


delivered a defence, in which he denied 
the charges against him 6c alleged facts 
whi^h came properly in issue between 
pltf. & the other defts. The only 
object of making the debtor or grantor 
a party would be for the purpose of 
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Sect, 4. — Joinder of parties for purpose of discovery . 

Sect. 5. Part 1 1. Sects . 1 2.] 

B. & Co., <fc A. continued his dealings with that 
firm, & made various payments to them. Upon 
a bill brought to restrain an action on the covenant 
brought by C. against A. : — Held : although on the 
ground of an apparent unity of interest between 

C. & E., a bill of discovery, in aid of his defence to 
the action, might be sustained against them by A., 
with a view to ascertain the relation which sub- 
sisted between them, yet such a bill was not sus- 
tainable against F. or any of the quondam partners 
of the firm of B. & Co., they being merely witnesses 
in the matter between A., C., & E. — Jones v . 
Maund (1839), 3 Y. & C. Ex. 347 . 

43 . .] — A manufacturer effected a policy 

of insurance against fire upon his factory, 
machinery, & stock in trade. The factory & its 
contents were burnt down, & soon afterwards the 
manufacturer became bkpt. The insurance co. 
disputed the claim on the ground that it was 
fraudulent & excessive. The trustee in the bkpey. 
brought an action against the co. on the policy, & 
the co. thereupon filed a bill against the trustee 
& the manufacturer to obtain discovery & to 
restrain the action till full discovery had been 
made : — Held : the bill could not be sustained, 
inasmuch as the manufacturer was merely a witness 
over whom pltf. in the action at law had no control, 

& as it was not proved that any discovery for the 
purpose of the defence could be got from the 
trustee. — M anchester Fire Assuranc e Co. v. 
Wykes (1875). 33 L. T. 142; 23 W. It. 884, 
L. JJ. 

44 . .] — Berry v. Keen, No. 30, ante . 

45. Bankrupt — Action against assignees.] — 
Demurrer allowed by a bkpt. to a bill joining 
him with his assignees in charges & prayer for 
relief. 

Qu. ; whether a bkpt. can be made a party 
merely for discovery, & to maintain an injunction. 


AND INTEKBOGATOBIES. 


— Whitworth v . Davis (1813), 1 Yes. & B. 545 ; 
36 E. R. 212. 

Annotations : — Refd. Kerr v. Row (1810), 5 My. & Cr. 154 ; 
Portugal (Queen) v. Glyn (1840), 7 Cl. & Fin. 466 ; Gilbert 
v. Lewis (1862), 2 John. & H. 452. 

48. .] — Gilbert v. Lewis, No. 28, ante . 

47. Auctioneers — Fraudulent sale — Action for 
rescission.] — In an action for rescission & costs 
brought by a purchaser of a property which ho 
alleged without contradiction, that ho was induced 
to purchase by the fraudulent mock bidding of 
such auctioneers ; — Held : auctioneers as well as 
the vendors were proper defts. 

Sernble : it would not have been open to him to 
make them parties for the mere purpose of dis- 
covery. — Heatley v, Newton (1881), 19 Ch. D. 
326 ; 51 L. J. Ch. 225 ; 45 L. T. 455 ; 30 W. It. 
72, C. A. 

Annotations: — Mentd. In the Goods of Pu trick (1889), 
58 L. J. F. 36 ; Fran ken burgh v. Great Horseless Carriage 
Co., 11900J 1 Q. B. 504. 


Sect. 5.— MANDAMUS TO COMPEL INSPECTION. 

See f generally , Crown Practice, Vol. XVI., 
pp. 315-316, Nos. 1275-1291. 

Parish books & other ecclesiastical documents.] — 
See Nos. 620, 629, 631, 632, post . 

Public documents.] — See No. 643, post. 

Companies’ books.] — See Companies, Vol. X., 
p. 1128, Nos. 7945, 7949. 

Right of inspection.] — See , generally , Com- 
panies, Vol. IX., pp. 192, 209, Nos. 1207-1209, 
1295, 1296; Vol. X., pp. 787, 788, 1106, 1128, 
Nos. 4928-4930, 7773, 7940-7949. 

Corporation documents.] — See Corporations, 
Vol. XIII., pp. 302-305, 348, 349, 422-425, Nos. 
336-370, 864-868, 876-879, 1423-1482. 

Court rolls.] — See Copyholds, Vol. XIII., p. 
38, Nos. 431, 437-439. 

Register of Bank of England.] — See Bankers & 
Banking, Vol. III., p. 133, No. 87. 


Part II. — Discovery of Documents. 


Sect. 1.— NATURE AND EXTENT. 

48. General rule.] — A Ct. of Equity does not 
compel discovery ior the mere gratification of 
curiosity, but in aid of somo other proceeding 
either pending or intended (Leach, V.C.). — 
C 'ar dale v . Watkins (1820), 5 Madd. 18 ; 66 
E. It. 801. 

Annotation : — Refd. Dartkez v. Leo (1836), 2 Y. & C. Ex. 5. 

49. .] — The discovery which a Ct. of 

Equity gives is not the mere oath of the party to a 
general fact, but an answer upon oath to every 
collateral circumstance charged as evidence of the 
general fact (Leach, V.C.). — Sanders v. King 
(1821), 6 Madd. 61 ; 56 E. R. 1013. 

Annotations : — Consd. Thring v. Edgar (1825), 2 Sim. & St. 
274. Refd. Hardman v. Ellamos (1834), 2 My. & K. 732 ; 
Harland v. Emerson (1834), 8 Bli. N. S. 62. 


50. .] — (1) A pltf. is entitled to dis- 

covery from deft., not only of that which con- 
stitutes his pltf.’s title, but also for the purpose 
of repelling what he anticipates will be the case 
set up by deft. This does not extend, however, 
to a discovery of the evidence upon which the 
anticipated ease of deft, is to be supported. 

(2) The object of 21 Jac. 1, c. 14, was to put a 
deft, litigating with the Crown in the same situation 
as any other deft. ; but this statute does not 
apply in equity, where, in the matter of discovery, 
the Crown & a subject litigating together are 
precisely on the same footing as ordinary parties. 

(3) Semble : a deft, cannot protect himself 
from discovery on the ground of disclosing the 
evidence of his title, where his only allegation of 
title is negativing the title of pltf. 


discovery & costs ; & the right to make 
a person a party for these purposes is 
confined to cases in which deft, tills 
the position of agent or arbitrator ; & 
even that practice has been dis- 
approved. — Bank of Hamilton v. 
Winters (1911), 16 W. L. B. 218. — 
CAN. 

PART II. SECT. 1. 

48 i. General rule .] — Whenever dis- 
covery is sought in aid of an issue which 
must be determined at the hearing, 
pltf. is entitled to It to help him 
prove the issue ; but where it is 


sought in aid of something which does 
not form part of what he must prove 
at the hearing, hut is merely con- 
sequential to It, the right Is not 
absolute, but discretional, until pltf. 
has established his fundamental right 
at the hearing. — Graham v. Tempe- 
rance & General Life Assurance Co. 
of N. America (1895), 16 P. li. 530.— 
CAN. 

48111. .3 — Pltf. moved for a 

further Sc better affidavit on production 
from defts. The master said that dis- 
covery extends to everything which 
may, not which must, assist appets.* 


case. An order was made for a better 
affidavit. — Carry v. Toronto Belt 
Line Co. (1912), 21 O. W. R. 348 ; 
3 O. W. N. 751 ; 1 D. L. R. 908— CAN. 

48 iii. .)— As a general rule the 

order for discovery should not he made 
where there are reasonable grounds 
for believing It would be illusory by 
reason of there being no documents 
in existence. But if there be primd 
fade evidence of the existence of docu- 
ments, one party is entitled to appeal 
to the oath of the other as to such 
documents being in his possession or 
power (Palles, C.B.). — Powell v 
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Where the bill charges that deft, is in possession 
of documents which relate to the matters in 
question in the suit, deft, cannot protect himself 
from setting out a list & description of such 
documents by merely alleging his belief that they 
do not contain evidence of or tend to show pltf.’s 
title, but he is bound distinctly to negative the 
allegations in the bill. — A.-G. v. London Coiipn. 
(1850), 2 Mac. & G. 24.7 ; 2 H. & Tw. 1 ; 19 
L. J. Ch. 314 i 14 L. T. O. S. 501 ; 14 Jur. 205 ; 
42 U. R. 95, L. C. 

Annotations: — As to (1) Apld. Goodman v. Holroyd (1864), 

15 0. B. N. S. 839 ; Saunders v. Jones (1877), 7 Ch. D. 

436. Oonwl. A.-G. v. Storey (1912), 107 L. T. 430. Retd. 

Flitcroft v . Fletcher (1856), 25 L. J. Ex. 94 : Horton v. 

Bott (1857), 2 H. & N. 249 ; London Gas-Light Co. v. 

Chelsoa, Vestry (1859), 6 C. B. N. S. 411 ; Ingilby v. 

Shafto (1863), 33 Beav. 31 ; Stoate v. Hew (1863), 14 

C. B. N. S. 209 ; Towne v. Cocks (1874), L. It. 9 Exch. 

45 ; Bowicke v. Graham (1880), 50 L. J. Q. B. 396 : 

Marriott v. Chamberlain (1886), 54 L. T. 714. As to (2) 

Apld. A.-G. t>. Newcastle-upon-Tyne Corpn., [1807] 2 

Q. B. 384. Refd. Emmerson v. Maddison, [1906] A. ('. 

569 ; A.-G. v. Storey (1912), 107 L. T. 430. Generally, 

Mentd. A.-G. v. Hanmcr (1858), 27 L. J. Ch. 837. 

51. .] — Where the parties to an action 

are rivals in trade & interrogatories are ad- 
ministered by the one to the other of them, if the 
ct. or a judge is satisfied that such interrogatories 
have been fully & sufficiently answered, & that it 
would be oppressive & vexatious to compel pro- 
duction of books of account, no order for that 
purpose will be made. 

An action was brought by the A.-G. at the 
relation of numerous tramway car manufacturers 
to restrain a tramways co. incorporated by special 
Act of Parliament, from manufacturing & supplying 
rolling stock to other cos. by means of capital not 
authorised to be so applied. The ct. allowed 
pltfs. to interrogate as to what capital defts. were 
employing in such manufacture, but refused to 
order defts. to produce their books of account & 
documents for the purpose of showing whether the 
answers which they had given to the, interrogatories 
were true. 

Their [plaintiffs’] right is to get some kind of 
discovery either by way of answers to inter- 
rogatories, or by means of an affidavit of docu- 
ments. That is a matter more or less of discretion. 
If the ct. is satisfied that they have answered 
fairly & fully, & that it would be oppressive & 
vexatious to compel them to produce the books 


& documents which in this case is what is required, 
it would be a monstrous thing to compel these 
defts*. to produce all their books to their rivals 
in trade. It would be a thing which the ct. ought 
not to do unless it is absolutely necessary for the 
purposes of administering justice in the case 
(Lindley, L.J.). 

Under the orders that now exist a discretion is 
given to every judge to say whether or not dis- 
covery of the opponent’s books shall be ordered or 
not (Smith, L.J.). — A.-G. v . North Metropolitan 
Tramways Co. (1895), 72 L. T. 340, C. A. 

52. .] — A.-G. v. Newcastle-upon-Tyne 

Corpn., No. 1G2, post . 


Sect. 2.— DISCOVERY AND PRODUCTION DIS- 
TINGUISHED. 

53. General rule.] — (1) The practice of the 
cts. is against the proposition that the question 
of production & the question of discovery are the 
same. 

Pltf. filed a bill alleging that he was entitled by 
inheritance to certain estates, that defts. were in 
possession, & that he could not bring an action 
because there was a term outstanding created by 
an indenture dated in 1762. The bill contained the 
usual allegation as to documents. Fltf. inter- 
rogated defts. as to the documents ; & defts., by 
their answer, said they had not, & never had, in 
their possession the deed of 1762. They admitted 
that t hey had in their possession or power certain 
documents, but they were such as related to their 
own title, & did not, to the best of their information 
& belief, show any title in pltf. ; but they were 
advised & believed that pltf. was not entitled to 
call upon them to make any discovery, or to set 
forth a list or schedule of such documents. Pltf. 
took out a summons for discovery & production 
in chambers, but the chief clerk declined to make 
an order, on the ground that pltf. ought to havo 
excepted to the answer. Upon the exceptions & 
adjourned summons coming on together : — Held : 
(2) the exceptions would be overruled on the under- 
taking of defts. not to set up the term of years 
as the defence to an action ; (3) upon the adjourned 
summons, defts. should make the usual affidavit 


Hkffkrnan (1879), 4 L. It. Ir. 703. — 

IR. 

r. As aid to fair trial.] — When 
pltf. hoB amended his claim, the trial 
of the action having been entered on, 
discovery may be granted so as to 
plane both parties in a lit state to havo 
a fair trial. — Thompson v. Northern 
Trust Co. (1922), 70 D. L. K. 41.— 
CAN. 

■. Extent — Documents marked 
“ without prejudice *’ — Discovery aiding 
party strunger to negotiations .] — When 
statements, which would have been 
admissions, if unqualibed, are pertinent 
to the issue & the question of their 
admissibility turns on the fact that 
they were made without prejudice in 
negotiations for a compromise, they 
may be ordered to be disclosed on dis- 
covery at the instance of a stranger to 
the negotiations. While the right to 
withhold disclosure where negotiations 
are without prejudice or where letters 
are written without prejudice is 
generally said to be founded on publio 

S olioy, the more logical foundation for 
le rule is that a statement without 
prejudice is a conditional or merely 
hypothetical statement. — S chktky v. 
Cochrane, [1918] 1 W. W. R. 821 ; 
24 B. O. H. 496.— CAN. 

t. Documents evidencing il- 

legal contract — Not granted in favour 


of person privy to illegality.] — The ct. 
will not compel nor enforce any dis- 
covery respecting a contract made in 
evasion, & contrary to the intent &, 
moaning or policy of a statute. Where 
the bill stated several distinct matters 
of agreement, all of which might be 
described as partnership transactions, 
& the prayer was “ for an account of 
all & every the said several co-partner- 
ship transactions & that deft, might be 
decreed to pay the sum found to bo 
due/’ deft, having demurred to the 
prayer for an account of “ all & every 
the said co-partnership transactions, 
eto.” to several of which deft, had 
fully answered, & did not pretend that 
an account should be refused : — Held : 
the ct. would not enforce any discovery 
in respoot of the contract, called in the 
bill “ the partnership,** It being against 
the policy of the law, & pltf. being 
particeps criminis. — Fitzgerald v. 
Arthurs (1839), 1 1. Eq. It. 184. — IR. 

a. Documents evidencing extra- 

judicial statements — Not granted for 
purpose of contradicting witness at the 
hearing.}-- A motion having been 
made by pursuers in an action for the 
amount of insurance on a ship which 
had been wrecked, for commission & 
diligence to recover affidavits tie pro- 
tests taken by the passengers in the 
ship, about the time of, or soon after 


her loss or wreck, & relating to that 
event, the intention being to use the 
documents in cross-examining the 
passengers upon the trial, the ct. 
refused tins motion, observing that 
whatever might bo the practice iu 
England, it was incompetent in 
Scotland to contradict a witness by 
reference to extra-judicial statements ; 
& further that it was a novel & in- 
admissible object of a diligence to 
recover documents for such purpose. — 
M'Loskev v. Glasgow Marine Insur- 
ance Go. (1843), 5 Dunl. (Ct. of Scss.) 
1U13.— SCOT. 

PART II. SECT. 2. 

b. Discovery to ascertain existence 
of documents— In party's possession or 
power — Production after existence ad- 
mitted.] — Supreme Court in Equity 
Act, 1890 (c. 4), s. 59 (1), does not 
empower the ct. to order the production 
of documonts discovered to be in the 
possession or power of one of the 
parties. The sect, is limited to dis- 
covering whether documents are in his 
possession or power. If admitted i£> 
be, their production may bo ordered 
under sect. 61 (2). — Hegan v. Mont- 
gomery (1896), 1 N. B. Eq. Hep. 247. 
—CAN. 

e. Necessity for affidavit on dis- 
covery — Disclosing existence of docu - 
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Sect . 2. — Discovery and production distinguished. 

Sect. 3: Sub-sect. 1.] 

as to the discovery of the documents in their 
possession. — Quin v. Ratcliff (1860), 3 L. T. 363 ; 
6 Jur. N. 8. 1327 ; 9W,R. 65. 

54. ,] — In an action against a managing 

owner of ships for an account, he cannot protect 
himself against setting out books & documents 
relating to the ship’s accounts in his affidavit of 
documents, or in answer to interrogatories, by 
alleging that the accounts & books are kept by 
a firm of which he is a member & that the action 
is brought against him in his individual capacity 
only ; but he must discover all documents whether 
in his possession or in that of his firm. 

The rule as to discovery is the exact contrary 
to that as to production. You must set out every 
document you have in your possession, whether 
you are bound to produce them or not (Jessel, 
M.R.). — Swanston v. Lishman (1881), 45 L. T. 
360 ; 4 Asp. M. L. C. 450, C. A. 

Annotation: — Retd. Iiattenborry v. Monro (Li) 10), 103 
L. T. 560. 


Sect. 3. — IN WHAT PROCEEDINGS GRANTED. 

Sub-sect. 1. — In General. 

55. Administration of assets.] — A creditor of a 
testator, although not either a pltf. or a deft., may, 
after decree in an administration suit, with a 
view to establish his debt in equity against the 
testator’s estate, obtain an order that the testator’s 
exor. may make an affidavit stating the documents 
in Ids possession relating to the claim of the 
creditor. — Re M‘Veagh’8 Estate, M‘Veagh v. 
Croall (1863), 1 De G. J. & Sm. 390 ; 1 New Rep. 
531 ; 32 L. J. Ch. 521 ; 8 L. T. 100; 11 W. R. 
457 ; 46 E. R. 159, L. JJ. 

Annotations: — Consd. Kennedy v. Wakefield (1870), 39 

L. J. Ch. 827. Mentd. Snowdon v . Met., liy. (1863), 1 

Do G. J. & Sm. 408. 

See, further , Executors & Administrators. 

56. Arbitration proceedings.] — An arbitrator 
improperly refused to require pltf. to produce his 
books. Upon application before award : — Held : 
a rule to rescind the order of reference would be 
made absolute unless the books were produced 
before the arbitrator. — Hart v. Duke (1862), 
32 L. J. Q. B. 55 ; 9 Jur. N. S. 119 ; 11 W. R. 75. 

Annotations: — Consd. Kirk & Randall v. East & West 

India Dock Co. (1886), 55 L. T. 245. Mentd. James v. 

James (1889), 22 Q. B. D. 669. 

57. .] — In a reference by consent out of 

ct. under Arbitration Act, 1889 (c. 49), the 
arbitrator has jurisdiction to order either party 
to make discovery of documents or to answer 
interrogatories on oath by virtue of clause ( / ) of 


the first schedule, which provides after certain 
express directions that the parties shall do all 
other things which during the reference the 
arbitrators or umpires may require. — Kursell v. 
Timber Operators & Contractors, Ltd., [1923] 
2 K. B. 202 ; 92 L. J. K. B. 607 ; 129 L. T. 21 ; 
87 J. P. 79 ; 39 T. L. R. 419 ; 67 Sol. Jo. 557 ; 28 
Com. Cas. 376, D. C. 

.] — See, further. Arbitration, Vol. II., pp. 

351, 431, 432, Nos. 270, 813-819. 

58. Companies Acts — Proceedings under — No 
action pending between parties.] — Where pro- 
ceedings were taken under Cos. Act, 1862 (c. 89) : — 
Held : the ct. had jurisdiction to make an order 
for an affidavit of documents under R. S. C., 
Ord. 31, rr. 11, 12, though no action was in progress 
between the parties . — Re National Funds 
Assurance Co. (1876), 24 W. R. 774, C. A. 

59. -.] — In opposition to a petition 

presented by a shareholder whose shares were 
fully paid up, for a compulsory winding-up order, 
the managing director filed an affidavit, in which 
he stated what were the liabilities & assets of the 
co. as shown by the co.’s books. The solr. of 
petitioner gave notice in writing to the solr. of 
the co. that he would attend at the co.’s office 
upon the morrow morning to inspect the books 
which had been referred to, & on his attending in 
pursuance of the notice given the previous after- 
noon, the secretary of the co. refused inspection 
of the books, & also of the register of mtges. : — 
Held: ( 1 ) the refusal to allow the solr. to inspect was 
a refusal to petitioner ; (2) as regarded the register 
of mtges., petitioner, his solr. or agent, was under 
Cos. Act, 1862 (c. 89), s. 43, entitled to inspect 
it ; (3) as regarded the co.’s books, the notices 
required by R. S. C., Ord. 31, rr. 14, 15 et seq ., 
had not been given, & therefore there would be no 
order to inspect. 

(4) Although it may not be necessary, in giving 
a notice for production of documents under 
Ord. 31, r. 15, to follow the very words of the form 
given in the appendix, still the formalities required 
by that rule & rr. 16, 17, must, substantially, be 
observed, & the party applied to will be protected 
in the manner contemplated by those formalities. — 
Re Credit Co. (1879), 11 Ch. D. 256 ; 48 L. J. Ch. 
221 ; 27 W. R. 380. 

Annotations: — As to (1) Refd. Bcvan v. Webb. [1901] 

2 Ch. 59. As to (2) Apld. Bovan v. Webb, [1901 ] 2 Ch. 59. 

60. .] — An action was brought by 

a shareholder in a co., on behalf of himself & other 
the shareholders of the co., against the directors 
& another deft, alleging a conspiracy to defraud 
the co., & that they had been defrauded thereby, 
& claiming damages to be paid to the co. The 
co. were made defts. : — Held : (1) the co. were an 
“ other party ” to the action within the meaning 


ments — Irrespective of privilege .) — 
Where discovery, as distinguished from 
production for the purpose of Inspection, 
of documents. Is sought, an affidavit of 
such documents must bo given, though 
their production when applied for could 
be successfully opposed on the ground 
of immateriality. — Cushing Sulphite 
Co. v. Cushing (1903), 23 C. L. T. 231 ; 
2 N. B. Eq. Rep. 409, 472.— CAN. 

d. Documents discovered — Not 
necessarily admissible as evidence .] — 
There is a distinction to be observed 
between the right to discovery & the 
right to put in evidence at the trial 
what has been discovered. On the 
trial the third party has no higher right 
to use the statements or admissions 
than that which a party to negotiations 
conducted “ without prejudice ” would 
have who sought to introduce them 
in evidence. — S chetky v . Cochrane, 


[1918] 1 W. W. R. 821 ; 24 B. C. R. 

‘6.— CAN. 

e. Order for discovery — Must pre- 
cede order for production — Objections 
raised on order for production .] — An 
order for discovery & inspection of 
documents will not. be made at the 
same time. The order for discovery is 
first made, & if inspection is then asked 
for the other side has an opportunity 
of raising just objections. — M offkt v. 
Moffkt (1886), 5 N. Z. L. li. 167. — 
N.Z. 

PART II. SECT. 3, SUB-SECT. 1. 

56 i. Arbitration proceedings, j — 
Semble : where the parties to an arbn. 
refuse to take up an award, the award 
should not be ordered to be produced, 
the terms of the award being im- 
material. — lie Lyperb Arbitration v. 


Fyfe & Cuming (1909), 28 N. Z. L. R. 
1000.— N.Z. 

f. Action for account of profits ,] — 
Fraud being alleged by pltfs., servants 
in an action for an account of profits, 
pltfs. wero held entitled to discovery of 
a document in the possession of deft, 
(master) showing the basis of the state- 
ment of net profits furnished by the 
deft. : — Held : upon appeal, production 
of the document was properly ordered, 
having regard to the general rules 
relating to discovery & the other claims 
made in the action. — Cuttkn v. 
Mitchell (1905), 10 O. L. R. 734 ; G 
O. W. R. 497, 552, 629.— CAN. 

g. Action for champerty & main- 
tenanse — Not granted.]--- 1) iscovery was 
not enforceable in equity in cases of 
champerty & maintenance, nor should 
it be under the equivalent remedies 
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of R. S. C., Ord. 31, r. 12, & could bo called on to 
make discovery of documents ; (2) an objection 
by a deft, that the discovery of documents might 
tend to criminate him could only be taken to the 
production of the documents alleged to have that 
effect, So not to the order for discovery, So should 
be taken upon oath. — Spokes v. Grosvenor Hotel 
Co., [1897] 2 Q. B. 124 ; 66 L. J. Q. B. 572, 598 ; 
76 L. T. 677, 679 ; 45 W. R. 545, 546 ; 13 T. L. 11. 
426, 431,0. A. 

Annotations : — As to (1) Apld. Cory v. Cory, [1923] 1 Ch. 90. 

As to (2) Folld. National Assocn. of Operative Plasterers 

v. Smithies, 11900] A. C. 434. 

In winding up.] — See, generally , Companies, 

Vol. X., pp. 891 et seq. 

61. Conspiracy — Action for.] — Spokes v. 
Grosvenor Hotel Co., No. 60, ante . 

62. .] — (1) Pltf., who was a member 

of deft, trade union, brought an action against 
the trade union So the trustees thereof to recover 
damages for conspiracy to persuade So coerce 
certain workmen not to fulfil their contracts with 
pltf., So not to enter into further contracts with him, 
& for an injunction. Pltf., upon a summons for 
directions, asked for an order for discovery of 
documents. Defts. contended that an order for 
discovery should not be made in an action of 
conspiracy : — Held : pltf. was entitled to an order 
for discovery, the objection that the discovery 
might tend to criminate defts. being one that 
could only be taken to the production of the 
documents alleged to have that effect. 

(2) It is no objection to an interrogatory, So 
no ground for taking it off the file, if relevant, that 
the answer might tend to incriminate the person 
to whom it is exhibited. The objection must be 
taken on oath. — National Assocn. of Operative 
Plasterers v. Smithies, [1906] A. C. 434 ; 75 
L. J. K. B. 861 ; 95 L. T. 71 ; 22 T. L. R. 678, H. L. 

63. Copyright — Infringement of.] — Ecclesi- 
astical Gazette So Clergy List So Clerical 
Guide, Ltd. v. Nisbet (James) So Co. (1901), 110 
L. T. Jo. 493, C. A. 

.] — See , also, Copyright So Literary Pro- 
perty, Vol. XIII., p. 226, Nos. 656-658. 

64. Election petition — Telegraphic messages.] 
— Parliamentary Elections Act, 1868 (c. 125), s. 2~, 
says that the ct. shall, subject to the provisions 
of the Act, have the same powers, jurisdiction, So 
authority with reference to an election petition, So 
the proceedings thereon, as it would have if such 
petition were an ordinary cause within their 
jurisdiction. 

Upon an application for an order for discovery 
of telegraphic messages : — Held : the ct. had power 
to make the order. — C oventry Petition (1869), 
19 L. T. 742. 

65 . .] — The Post Office will not be 

ordered to produce for inspection telegrams sent by 
So to candidates So their agents unless strong 
grounds are shown why the judge should interpose 
his authority. — T aunton Election Petition 
(1874), 30 L. T. 130. 

66. Marked register of voters.] — A 

petitioner against the return of a borough member 
to Parliament, on praying for a scrutiny So alleging 
that he wished to save incurring unnecessary 

given by Jnd. Act. — Welbourne v. 

Canadian Pacific Ry. Co. (1894), 16 
P. R. 343.— CAN. 

h. Compensation — Under compul- 
sory sale of land*] — The Supreme Ct. 
has no power to order disoovery in a 
claim for compensation to be heard by 
a Compensation Ct. under the Land 
for Settlements Aot & Publio Works 
Act. Where a claim is based upon the 
value of land as a going business, the 

J. — VOL. XVIII. 


expense by refraining from bringing evidence to 
invalidate votes which had at the time of the 
election been rejected by the returning officer, is 
not entitled to see the rejected ballot papers So the 
counterfoils thereof, but the ct. will allow him to 
inspect So take copies of the marked register 
deposited with the clerk of the Crown in Ch. — 
Stowe v . Jolliffe (1874), L. R. 9 C. P. 446 ; 43 
L. J. C. P. 173 ; 30 L. T. 299 ; sab nom. Stowe v. 
Jolliffe (No. 1), Petersfield Election Peti- 
tion, 22 W. R. 946. 

Annotation : — Apld. Jamos v. Henderson (1874), 43 L. J. C. P. 

238. 

67 . .] — Leave to inspect the marked 

register of voters returned by the presiding officer 
to the clerk of the Crown in Chancery under Ballot 
Act, 1872 (c. 33), will be granted where the petition 
against the return of a candidate at a parliamentary 
election charges bribery So treating, although it does 
not pray a scrutiny. — James v. Henderson (1874), 
43 L. J. C. P. 238 ; 30 L. T. 527 ; 38 J. P. 663. 

68. Order against sitting member.] — In 

a parliamentary election petition the ct. or a judge 
at chambers has no jurisdiction to make orders 
against the sitting member for inspection So 
discovery of documents. — Moore v. Kennard 
(1883), 10 Q. B. D. 290 ; svb nom . Moore v. 
Kennaird, Re Salisbury Election Petition, 
52 L. J. Q. B. 285 ; 48 L. T. 236 ; 47 J. P. 343 ; 31 
W. R. 610. 

69. Endowed Schools Act, 1869 (c. 56) — 

Proceedings under.] — The Endowed Schools Comrs. 
have jurisdiction to compel a college in a University 
to make discovery of matters relating to an 
endowment of which the colleges are trustees for 
exhibitioners selected from a particular district, So 
whose exhibitions are tenable at the University. — 
Re “ The Meyrickk Fund ” (1872), L. R. 13 Eq. 
269 ; 41 L. J. Oh. 187 ; 25 L. T. 787 ; 20 W. R. 
258 ; affd., 7 Ch. App. 500 ; L. C. So L. JJ. 
Annotation : — Mentd. A.-G. v. Christ Church Oxford, [1894] 

3 Ch. 524. 

70. Inquiry pro lnteresse suo.] — Alton v, 
Harrison, Poyser v, Harrison, [1869] W. N. 81. 

71. Libel & slander.] — In an action of libel, 
deft, must if he has not got the original letters 
containing the alleged libel, state, in his affidavit 
what ho has done with them. — A non. (1875), 
Bitt. Prac. Cas. 24 ; 1 Char. Cham. Cas. 109, 

.] — See, generally. Libel So Slander. 

72. Motion for new trial — Documents pre- 
viously produced in evidence.] — The ct. will not 
grant a rule for the inspection of documents which 
were produced in evidence at the trial, for the mere 
purpose of furnishing materials to the other side 
for moving for a new trial. — Pratt v. Goswell 
(1861), 9 C. B. N. S. 706 ; 3 L. T. 669 ; 142 E. R. 
277. 

73. Patent cases.] — The inspection meant by 
15 So 16 Viet., c. 83, s. 42, is not an inspection of the 
books of the opposite party, but an inspection of 
the instruments or machinery constituting the 
patented invention or the alleged infringement of 
it. — Vidi v. Smith (1854), 3 E. & B. 969 ; 2 
C. L. R. 1573 ; 23 L. J. Q. B. 342 ; 23 L. T. O. S. 
231 ; 1 Jur. N. S. 14 ; 118 E. R. 1404. 

Annotation : — Reid. Elwood v. Christy /1 865), 18 C. B. N. 8. 

494. 

hesitation in ordering an inspection of 
the books of a publio body than of the 
books of a private firm. — W allace & 
Fiord Hospital Contributors v. 
Southland Hospital & Charitable 
Aid Board (No. 1) (1889), 8 N. Z. 
— N.Z. 

petition — Against Local 
authorities — Where no 
for access by public to 
documents.] — In a petition 

E 


ct., in a case in which it has power to do 
so, will order discovery & inspection of 
the books so that they may be examined 
by an expert for the purpose of ascer- 
taining what the profits have been. — 
Clifford v . Lands Minister (1903), 
23 N. Z. L. It. 508.— N.Z. 

k. Procedure by mandamus .] — Tho 
rules for discovery 8c Inspection in 
an notion apply in proceedings for a 
mandamus ; 8c the ct. will have less 


L. H. 259. 

I. Election 
Government 
provision 
election 
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granted: Subject. 1 .] 

74. — Petition for revooation — Patents, 
Designs & Trade Marks Act, 1883 (c. 57), s. 26.] — 
(1) The ordinary practice as to discovery is 
applicable to a petition for the revocation of a 
patent under the above sect. 

(2) Petitioner will be allowed to deliver inter- 
rogatories on the usual terms. — Re Haddan’s 
Patent (1884), 54 L. J. Ch. 120 ; 61 L. T. 190 ; 
33 W. ft. 96 ; Griffin’s Patent Oases 108. 

75. Infringement of.] — In an action for 

infringement of letters patent, defts. raised as a 
defence that the articles the subject of the patents 
were manufactured wholly or mainly outside the 
United Kingdom. Pltfs. applied for an order 
for particulars as to this defence So for leave to 
administer interrogatories as to it. Defts. applied 
for an order for discovery. The application for 
particulars was refused So an order was made for 
discovery by pltfs. The question of interrogatories 
was directed to stand over until after discovery. 
On appeal: — Held: (1) pltfs. were entitled to 
particulars of the defence So defts. were not 
entitled to discovery as long as the issues to be 
raised were not defined ; ( 2 ) at the present stage 
interrogatories would not be ordered ; (3) liberty 
Would be given to defts. & pltfs. respectively when 
the issues had been defined, to make fresh applica- 
tions for discovery So interrogatories, as they should 
think fit. — Thermos, Ltd. v. Isola, Ltd. (1910), 
27 R. P. 0. 195, C. A. 

Annotation: — As to (1) (2) & (3) Expld. & Distd. British 
Thomson-Houston Co. v. Duram, [1915] 1 Ch. 823. 

76. .] — Reddaway So Co., Ltd. v . 

Flynn (1912), 30 R. P. C. 16, C. A. 

77 . .] — Where in an action for 

infringement of letters patent deft, by his defence 
denies the validity of the patent So also pleads 
manufacture mainly outside the United Kingdom 
under Patents & Designs Act, 1907 (c. 29), 
s. 25 (2) (b), & by his defence So particulars of 
objection clearly defines the issues : — Held : as 
regards pltfs.’ cause of action for infringement of 
the patent the order for discovery was rightly 
made, but as regards the cause of action pleaded 
by deft, under the above sub-sect., the discovery 
must be limited to documents showing the imports 
from persons named in the defence So documents 
showing the amount of manufacture by pltfs.— 
British Thombon-Hotjston Co., Ltd. v. Duram, 
Ltd., [1915] 1 Ch. 823; 84 L. J. Ch. 810; 113 
L. T. 28, C. A. 

.] — See , generally , Patents So Inventions. 

78. Petition or reference — Under private 
statute.] — Where under private Acts, etc., the ct. 
has jurisdiction to proceed in a summary way by 
petition, it is not usual, on directing a reference to 
ascertain the parties entitled, to direct the pro- 
duction of deeds So documents, So to examine the 
parties. 

One such reference having been made, the ct. 
refused, with costs, an application of a second 
claimant, for a second order containing special 
directions. — Re London Dock Co. (1848), 11 Beav. 

78 ; 17 L. J. Ch. Ill ; 11 L. T. O. S. 1 ; 12 Jur. 
405 ; 50 E. R. 746 ; subsequent proceedings , sub 


nom, Hyde v, Edwards (1849), 1 Mac. & G. 
410, L. 0. 

79. .] — In directing a reference 

under a private Act of Parliament, the ct. will 
make the same provision for the production of 
deeds So the examination of parties & witnesses, 
as in the case of a reference in a suit. — Hyde v. 
Edwards (1849), 12 Beav. 255, n. ; 1 Mac. So G. 
410 ; 1 H. & Tw. 552 ; 13 L. T. 0. S. 462 ; 41 
E. R. 1323, L. C. 

Annotation : — Refd. A.-G. v. Worcester (1851), 9 Hare, 328. 

80. Title to tithes.] — A pltf. in a tithe cause, 
lessee of a vicar, was ordered on motion on the 
part of deft, to bring in So deliver to his clerk in 
ct., books, papers, etc., stated in affidavits to be 
in his possession, So to belong to the vicar, who 
was not a party to the suit. — Foreman v. Cooper 
(1822), 11 Price, 515 ; 147 E. R. 550. 

81. ,] — A bill by an impropriate rector, 

against occupiers, for an account of tithes So 
against a portionist, requiring a discovery from 
the latter of the deeds under which he claimed to 
be entitled to the portion of tithes, to which the 
bill admitted him to be entitled, alleged that the 
deeds would show not only the title of the portionist 
to the tithes claimed by him, but also the title of 
pltf. to the tithes demanded by him of the 
occupiers. Demurrer by the portionist to the 
discovery was allowed. — C ompton v. Grey (Earl) 
(1826), 1 Y. So J. 154 ; 148 E. R. 625. 

Annotation : — Refd. O’Rourke v. Darbishire, [1920] A. 0. 
581. 

82. .] — A ct. of equity will compel a 

discovery & production of documents in aid of 
proceedings at law to try a disputed right under 
Tithe Commutation Act, 1836 (c. 71), notwith- 
standing special provisions are contained in that 
Act for those purposes. — Morris v. Norfolk 
(Duke) (1840), 9 Sim. 472 ; 9 L. J. Ch. 273 ; 4 
Jur. 1007 ; 59 E. R. 441. 

83. Trade marks.] — In an action brought in 
the Ch. Div. to restrain deft, from passing off his 
goods as those of pltf., pltf. by his writ also 
claimed damages, or in the alternative an account 
of doft.’s sales So profits. An order was made that 
the questions of fact arising in that action be tried 
by a special jury before a judge at the sitting in 
Middlesex. Before the trial had taken place, 
pltf. applied for a further affidavit of documents. 

So a further answer to interrogatories by deft., the 
object being to obtain production of deft.’s books 
So discovery of the sales wliich he had made of 
the articles which it was alleged he was passing 
off as of pltf.’s manufacture. Pltf. had not then 
made his election between damages & an account 
of profits. The application was refused on the 
ground that it was premature. On appeal, 
pltf.’s counsel offering to waive an account of 
profits : — Held : the former order did not deal with 
the trial of the action, but by questions of fact 
meant questions of fact on which pltf.’s title to 
relief depended, So until pltf. had established such 
title by the verdict of a jury on the questions of 
fact, he was not entitled to the discovery of sale 
or production of books. 

The ct. is always unwilling to make an order 
before the right to relief is established, for dia- 


against the election of councillors for 
an urban distriot, where no regulations 
have been prescribed by the council 
of the county in which the urban 
district 1 b situate as to documents in 
the custody of the returning offioer, 
other than ballot papers 8c counterfoils, 
being open for public inspection, the 
ct. will grant an absolute order for the 
inspection of such documents .*— Re 


Pembroke Urban District Council 
Election Petition, [1908] 2 I. It. 
158.— IR. 

m. Not a ** proceeding in 

action” — For purpose of discovery . ] — 
Proceedings under Eleotion Petitions 
Act, 1880, are not proceedings in an 
action In the Supreme Ct. The word 
“ trial ” in the Act means the hearing 


of the petition, & the judges con- 
stituting the ot. have the power of a 
judge at nisiprius only at the hearing. 
In eleotion oases, therefore, one judge 
sitting in chambers has not the power 
to grant an order fox discovery, — 
Waitemata Eleotion Petition (1894), 
12 N. 2. L. R. 351. — N.Z. 

n. Not obtainable as of right ,} — A 
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covery which may be injurious to deft. So will only 
be useful to pltf . if he succeeds in establishing his 
title to relief (Cotton, L.J.). — Fennessy v. 
Clark (1887), 37 Ch. D. 184 ; 57 L. J. Oh. 398 ; 
68 L. T. 289 ; 4 T. L. R. 127, 0. A. 

84 . Names of customers.] — Although in 

considering whether the rule that a deft, who 
submits to give discovery must make full discovery 
is to be applied, the ct. does not in general weigh 
nicely the materiality of the discovery sought, still, 
if the discovery is such as might be used for pur- 
poses prejudicial to deft, irrespective of the suit, 
the ct. will look narrowly to the question whether 
there is a reasonable prospect of its being of 
material service to pltf. at the hearing. 

Defts. in a suit to restrain infringement of 
trademarks having sealed up certain parts of entries 
So letters admitted to relate to the matters in 
question in the cause, were ordered by the Duchy 
Ct. of Lancaster to unseal the names of customers, 
& of places, So the prices, forming parts of such 
entries, So to unseal the portions of letters So copies 
of letters which contained the names of the writers 
So of the persons to whom the letters which were 
copied were sent, So the places to So from which the 
letters were sent, & the description of the marks 
to be placed, or which had been placed, on the goods 
referred to in such letters : — Held : Defts. ought 
not to be compelled to disclose the names of 
customers, or the names of persons to or from 
whom letters were sent or received, or any prices, 
inasmuch as such discovery might be used in a 
manner prejudicial to defts. in their trade, So w r as 
not likely to assist pltfs. in making out their case 
at the hearing ; but the order of the Vice- 
Chancellor was in other respects right. — Carver 
v . Pinto Leite (1871), 7 Ch. App. 90 ; 41 L. J. Ch. 
92 ; 25 L. T. 722 ; sub norn. Carter v. Pinto 
Leite, 20 W. R. 134, L. JJ. 

Annotations : — Consd. Heugh v. Garrett (1876), 44 L. J. Ch. 

305. Apld. Lea v . Saxby (1875), 32 L. T. 731. Refd. Orr 

v. Diaper (1876), 4 Ch. D. 92. 

85 . .] — P. brought an action against 

the B. Co. for an injunction to restrain them from 
passing off their sauce as his by the use of the term 
“ Yorkshire Relish.” At the trial an injunction 
was granted with an account of profits. Defts. 
delivered their accounts, showing the sales of the 
sauce complained of, but did not give the names & 
addresses of their customers. On application of 
pltf., the judge ordered defts. to deliver to pltf. 
a list of the names So addresses of such customers : 
— Held : the order was right, So defts. must deliver 
the list ordered. — P owell v. Birmingham Vinegar 
Brewery Co., Ltd. (1896), 14 R. P. C. 1, C. A. 

Annotation : — Folld. Saccharin Corpn. v. Chemicals & Drugs 

Co., [1900] 2 Ch. 656. 

86. Names of persons induced to buy 

defendant’s goods.] — In an action to restrain the 
infringement of his trademark, pltf. alleged that 
the user of his trademark by deft, was calculated 
to induce, So had in fact induced, divers persons 
to purchase the goods of deft, as So for the goods 
of pltf. After delivery of defence denying pltf.’s 
allegation : — Held : deft, was entitled to dis- 
covery of the names So addresses of the divers 
persons alleged to have been induced to purchase 
the goods of deft, as So for the goods of pltf., jiot- 


withstanding that such persons might be called at 
the trial as witnesses on behalf of pltf. — Humphries 
So Co. v . Taylor Drug Co. (1888), 39 Ch. D. 693; 
69 L. T. 177 ; 37 W. R. 192. 

87 . .] — in an action to restrain 

defts. from fraudulently selling inferior qualities 
of goods maufactured by pltfs. as their best quality, 
So from falsely So maliciously representing that the 
goods of pltfs.’ manufacturers were inferior to 
those of defts.* manufacture, pltfs. were ordered 
to give particulars of the names So addresses of 
the persons to whom the goods had been sold, as 
well as the times So places of such sales : — Held : 
pltfs., by giving particulars of the times So places 
of the alleged sales, were giving to defts. all the 
information that they required to enable them 
to meet the case made by pltfs. ; So it was not 
necessary to give particulars of the names So 
addresses of the purchasers. — Duke & Sons v . 
Wisden So Co. (1897), 77 L. T. 67 ; 13 T. L. R. 
481 ; 41 Sol. Jo. 606, 0. A. 

88. Removal from register.] — In pro- 

ceedings to remove trade marks belonging to a firm 
from the register, after all the evidence had been 
put in with the exception of the cross-examination 
of two witnesses which was to take place in ct., 
appot. took out a summons asking that resps. 
might be ordered to make an affidavit of documents 
relating to the matters in question. By the 
direction of the ct. appet, stated in writing the 
grounds upon which he sought to have the marks 
removed: — Held: (1) (by Kekewich, J.), an 
order ought to be made following the usual form 
as far as possible, but directing that resps. should 
give the discovery by a named member of their 
firm who should be the one to bo examined in ct. ; 
the documents to be produced should be those 
relating to certain specified questions, So notwith- 
standing the generality of the order resps. should 
not be bound to set forth in schedules, or otherwise 
to mention, all the labels or other documents 
constituting a class ; but it should suffice, as 
regarded each class of labels or other documents, 
to mention a specimen or specimens fairly repre- 
sentative of the whole ; (2) (by C. A. ), the order was 
opi ressive at that stage of the proceedings ; So 
the order must be discharged without prejudice 
to any order which the judge at the trial might 
think fit to make as to production of docu- 
ments. 

(3) Practice of ct. as to discretion to grant or 
refuse discovery reviewed (see No. 287, post). — 
He Wills* Trade-Marks, [1892] 3 Ch. 201 ; 67 
L. T. 453, C. A. 

.} — See, generally , Trade Marks, Trade 

Names, So Designs. 

89. Workmen’s compensation — Application to 
oounty court judge.] — A county ct. judge sitting 
to hear an application for compensation under 
Workmen’s Compensation Act, 1906 (c. 58), is 
acting as an arbitrator only, So has no jurisdiction 
to make an order for discovery before healing either 
by affidavit of documents or by interrogatories. — 
Sutton v . Great Northern Ry. Co., [1909] 
2 K. B. 791 ; 79 L. J. K. B. 81 ; 101 L. T. 175 ; 
2 B. W. O. 0. 428. 

Annotations: — Apld. Taylor v. Cripps, [1914] 3 K. B. 989. 

Consd. Kursell v. Timber Operators & Contractors, [1923] 


party in an action is not entitled as 
of right to an order for discovery of 
documents by the opposite party, but 
must show, by vrima facie evidence, 
that there are documents to be dis- 
covered, & that they are material to 
the issue. — E lson v. Canadian Pacific 
Ry. Co. (1897), 6 B. C. R. 71.— CAN. 

o. Must be in, pending action ,] — A 


dispute having arisen as to whether 
the services rendered by appets. 
amounted to salvage, appets. before 
issue of any summons applied for an 
order compelling resps. to disclose 
all documents relative to tbo value 
of the ship's stores & cargo, & neces- 
sary to enable appets. ito arrive at 
a fair valuation thereof So to formu- 
late 6 claim for salvage, & for the 


appointment of valuators to appraise, 
such cargo: — Held: as there was 10 
action pending between the parties, 
appets. had adopted a wrong procedure, 
Sc tho order should be refused. — 
Messina Brothers, Coles & Searle 
v. Hansen & Schrader, Ltd. (1911), 
0. P. D. 781.-H3. AF. 

p .Right must "be in dispute — As 

TO 9. 
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Sect. 3. — In what proceedings granted : Sub-sects. 1, 
2 &3J 

2 K. B. 202. Reid. Turner v. Kingsbury Collieries, 
11921] 3 K. B. 169. 

, generally , Master & Servant. 
Admiralty proceedings.] — See Sub-sect. 3, post . 
Bankruptcy proceedings.] — See Bankruptcy & 
Insolvency, Vol. V., pp. 621, 622, Nos. 5592- 
5608. 

Boundaries.] — See Boundaries, Fences & 
Party-Walls, Vol. VII., pp. 323-325, Nos. 427- 
446. 

Corporations.] — See Corporations, Vol. XIII., 
pp. 421 et seq. 

County court.] — See County Courts, Vol. XIII., 
p. 499, Nos. 492, 493. 

Foreign court — Aid of proceedings in.] — Sec 
Part I., Sect. 3, ante. 

Latin & English informations.] — See Crown 
Practice, Vol. XVI., pp. 219, 234, Nos. 78, 292- 
295. 

Lunacy.] — See Sect. 4, sub-sect. 4, A., post. 

Mandamus — To enforce civil right.] — See Nos. 
092, 693, post. 

Proceedings relating to commons.] ■ — See 

Commons, Vol. XI., pp. 37, 85, Nos. 507-510, 1045. 

Proceedings by & against the Crown.] — See 
Sect. 4, sub-sect. 2, post. 


Sub-sect. 2. — Action for Forfeiture and 

Penalties. 

Action for forfeiture.] — See Nos. 125-127, post. 

90. Action for penalties.] — Pltf. sought dis- 
covery of documents from deft, in an action 
for penalties : — Held : (1) discovery could not be 
ordered ; (2) effect of the Jud. Acts on mode of 
procedure in discovery discussed (see No. 10, ante). 
— Runnings v . Williamson (1883), 10 Q. B. D. 
459 ; 52 L. J. Q. B. 400 ; 48 L. T. 581 ; 47 J. P. 
390 ; 31 W. B. 924 ; sub nom. Hummings v. 
Williams, 52 L. J. Q. B. 273 ; sub nom. Hem- 
minos v. Williamson, 48 L. T. 392 ; 31 W. B. 336. 

Annotations: — As to (1) Distd. Harvey v. Lovckin (1884), 
1 0 P. D. 122. Expld. Martin v. Treacher (1886), 1 6 Q. B. D. 
507. Consd. Moxborough v. Whitwood U. D. C., [1897] 
2 Q. B. 111. Refd. Derby Corpn. v. Derbyshire County 
Council (1897), 77 L. T. 107. As to (2) Refd. Martin v. 
Treacher (1886), 16 Q. B. D. 507. 

91. On a bond.] — Bishop v. Bishop 

(1640), 1 Bep. Oh. 142 ; 21 E. B. 532. 

92 . By common informer.] — A bill for 

discovery of money won at play under 9 Ann. 
c. 14, s. 3, does not lie for a common informer suing 


for penalties. — O rme v. Crockford (1824), M‘Cle. 
185 ; 13 Price, 376 ; 147 E. B. 1022. 

Annotations : — Expld. Martin v. Treacher (1886), 16 Q. g* D. 
507. Folld. Hobbs v. Hudson (1890), 38 W. R. 682. Reid. 
Case LXI. (1875), Bitt. Prac. Cas. 27 ; Mexborough v. 
Whitwood U. D. C., [1897] 2 Q. B. 113. 

93 . .] — i n an action for penalties 

by a common informer, leave will not be granted 
to pltf. to call upon deft, for discovery of 
documents. — Whiteley v. Barley (1887), 56 
L. J. Q.B. 312; 3 T. L. B. 519, D. C. 

94 . For poundbreach & rescue.] — An 

action for poundbreach & rescue of chattels 
distrained for non-payment of tithe rentcharge, in 
which pltf. claims treble damages under 2 Will. & 
Mar. Sess. 1 , c. 5 , s. 4, is a penal action, & pltf. 
therefore not entitled to an affidavit of documents. 
—Jones v. Jones (1889), 22 Q. B. D. 425 ; 58 
L. J. Q. B. 178 ; 60 L. T. 421 ; 37 W. B. 479, D. C. 
Annotations : — Apprvd. & Folld. Hobbs v. Hudson (1890), 

25 Q. B. D. 232. Refd. Saunders v. Wiel (1892), G7 L. 1 . 
‘207 


Sub-sect. 3. — Admiralty, Ecclesiastical, 
Matrimonial, Prize and Probate. 


Admiralty.] — See Admiralty, Vol. I., pp. 191, 
192, Nos. 1056-1068. 

95. Ecclesiastical court.] — This ct. will not 
admit a bill of discovery in aid of the jurisdiction 
of the Ecclesiastical Ct., because they are capable 
of coming at that discovery themselves. — Dunn v. 
Coates (1738), 1 Atk. 288 ; West temp. Hard. 
526 ; 26 E. B. 185, L. C. 

Annotations : — Expld. Harvey v. Lovekin (1884), 10 P. D. 
122. Refd. Redfom v. ltcdfem, [1891] I\ 139. Mentd. 
British Empire Shipping Co. v. Somes (1857), 3 K. i: J. 
4.3IC 


96. .] — The old rule that the ct. would 

not admit a bill of discovery in aid of the juris- 
diction of the Ecclesiastical Ct. is not applicable 
to the case of a bill for discovery in aid of 
proceedings in the Probate Ct., that ct. not having 
the same power of compelling discovery as the 
Ecclesiastical Ct. had. — Fuller v. Ingram (1859), 
28 L. J. Ch. 432 ; 32 L. T. O. S. 370 ; 5 Jur. N. S. 
510 ; 7 W. B. 302. 

Annotation : — Refd. Peacock v. Lowo (1867), L. R, 1 P. & D. 

478, n. 

97. .] — Bedfern v. Bedfern, No. 99, post. 

98. Matrimonial causes — Assessment of 
damages against co-respondent.] — P. petitioned for 
dissolution of marriage & for assessment of 
damages. On summons, at the instance of co- 
resp. : — Held : petitioner must bring into the 


to adjustment of rights.] — Where there 
is no right in dispute between parties 
to be adjusted, no order for discovery 
can bo made, & the judge has no juris- 
diction to adjourn the summons for 
discovery to some future stage of the 
proceedings, when such adjustment 
might be necessary. — Mill# v. Isaac 
(1892), 11 N. Z. L. R. 434.— N.Z. 

PART II. SECT. 3, SUB-SECT. 2. 

90 i. Action for cnaUics .] — The 
double tolls imposed by Timbor Slide 
Cos. Act, R. S. 0. 1887 (c. 180), s. 42, for 
false statements, are Imposed by way 
of punishment, & not as compensation ; 
& therefore an action to recover such 
double tolls is an action for a penalty, 
in which discovery of documents will 
not be enforced. — Pickerel River 
Improvement Co. v. Moore (1896), 17 
P. R. 287.— CAN. 

q. Production improperly 

ordered — How production resided.) — It 
is improper in an action to recover 
penalties under Extra-Provincial Cor- 
porations Act, 63 Viet., c. 24 (O), to 


issue the usual prcecipe ordor for pro- 
duction of documents by defts. Such 
order having been issued : — Held : 
defts. were not bound to file an affidavit 
& claim privilege, but were entitled to 
have the order set aside. — Johnston v . 
London & Paris Exchange (1903), 
6 O. L. R. 49 ; 2 O. W. R. 468, 492, 501. 
—CAN. 

r. Where liability barred by 

Statute of Limitations — Plaintiff entitled 
to discovery.] — Talbot v . Smith (1794), 
Itidg. L. & S. 360.— 1R. 

s. Action on covenant — To recover 
penal sum due on breach — Not penalty 
disentitling plaintiff to discovery .) — 
When a penalty is imposed upon tho 
doing of an act which a party 
covenants not to do, ho cannot refuse 
to discover whether he has done it or 
not, on the ground that it will subject 
him to a penalty. If a man enter into 
a covenant of this nature for payment 
of a sum of money if he do a particular 
act, he cannot protect himself from a 
discovery if he do tho act, under the 
allegation that that discovery will 


subject him to a penalty ; because 
after having covenanted to pay money 
for doing the not, bo cannot be heard 
to say that it is a penalty, in order to 
protect himself from discovering 
whether he has done the act. If he 
choose to do the act, he must pay the 
stipulated sum. — French v. Macale 
(1842), 4 I. Eq. R. 574 ; 1 Con. & Law. 
459 ; 2 Dr. & War. 269.— IR. 

PART II. SECT. 3, SUB-SECT. 3. 

t. Admiralty — Limited use of evi- 
dence on trial.)— In admiralty matters a 
judge can give an order for discovery 
instead of having interrogatories, not- 
withstanding that there is nothing in 
the rules about it ; but such discovery 
can bo used at trial only when it is 
impossible to have oral evidenoe. — 
Point Anne Quarries v. The Whalen 
(1921), 68 D. L. R. 627 ; 20 Exeh. C. R. 
483.— CAN. 

a. Matrimonial causes — Evidence of 
possession of material documents .] — 
An order for discovery on a petition 
for divoroe will be made against a 
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Part II.— Discovery of Documents. 


is try letters written by resp. to him, or lile an 
davit that he had no such letters, or that they 
itained no such matters as suggested by the 
davits in support of the summons. — P oulard 
Pollard & Hemming (1804), 3 Sw. & Tr. 
$ ; 11 L. T. 749 ; 164 E. R. 1413. 
xotation : — Refd. Redfern v. Redfern, [1891] P. 139. 

>9. R. S. C., Ord. 68, r. 1 (d).] — In a 

ition by a husband for dissolution of marriage, 
sitioner applied for an order that resp., who was 
minor, should make the usual affidavit as to 
cuments. The only issue in the suit was that 
adultery. Butt, J., decided on the authority of 
a y or v. Coll iris , No. 1379, post , that as resp. was 
infant, such an order could not be made against 
r : — Held : (1) as Mayor v. Collins turned upon 
o rules of the Supreme Ct., it was not applicable, 
ice by R. S. C., Ord. 08, r. 1 (d), those rules did 
t apply to proceedings for divorce ; (2) in the 
esent case an order ought not to be made, for 
500 very ought not to be required from a party 
divorce proceedings when it was sought for no 
her purpose than to prove such party guilty 
adultery. 

(3) Qu. : whether an order for discovery cannot 
! made against an infant in proceedings for 
vorce. 

(4) The power of the Ecclesiastical Cts. to require 
scovery has long been established & recognised 

/INDLEY, L.J.). REDFERN V . REDFERN, [1891 | 

. 130 ; 00 L. J. P. 9 ; 04 L. T. 08 ; 55 J. P. 37 ; 

) W. R. 212 ; 7 T. L. R. 157, C. A. 

imitations: — As to (2) Expld. Spokes v. Grosvenor Hotel 
Co., [1897] 2 Q. B. 124. Refd. Evans v. Evans, [1901] 
1*. 378 ; Hensley v. Hensley & Novin (1920), 122 L. T. 
814; Franklin v. Franklin & Minsholl, [1921] P. 407. 
As to (3) Refd. Curtis v. Mundy, [1892] 2 Q. B. 178. 

100. Not to prove adultery.] — In a coin- 

lex suit ; — Held : the wife must lile an affidavit 

give discovery of documents, limited to her 
mnter-charges other than that of adultery. — 
HHOOLCRAFT V. SCHOOLCRAFT & RUHMOOR (1801), 

j L. T. 794. 

101. .] — Redfern v. Redfern, No. 

9, ante. 

102. — — .J — Where, in a suit for diss- 

olution of marriage, the only issue is that of 
dultery, the ct. will not make an order for dis- 
overy. — Thomas v. Thomas & Hegnaur (1918), 
4 T. L. R. 434 ; 02 Sol. Jo. 637. 

103. Not against King’s Proctor.] — The 

b. refused to order the King’s Proctor to give dis- 
overy of documents to petitioner in a divorce 
uit. — J). v. D. (1909), 25 T. L. II. 411 ; 53 Sol. Jo. 
59. 

104. Nullity of marriage — Guardian ad 

Item.] — A person prosecuting a suit for nullity 
»f marriage in this Division on behalf of a person 
»f unsound mind not so found by inquisition is as 
ompellable to disclose documents as the person 
>n whose behalf the suit is brought would be if 
le himself were prosecuting the same & of sound 
nind. — P aspati v. Paspati, [1914] P. 310; 83 
J. P. 50 ; 110 L. T. 751 ; 30 T. L. R. 390 ; 58 
Sol. Jo. 400. 

105. Prize Court — Prize Court Rule, Ord. 9, 

*. 1.] — A cargo of hides & tanning materials con- 
signed in a Swedish ship from South America to 


a Swedish port was seized in Sept. 1915, in the 
course of the voyage. A writ was issued claiming 
the condemnation of the cargo as contraband. 
The consignee, a Swedish subject, claimed the 
cargo & alleged by his affidavits that it had been 
bought by him partly for his tanning business in 
Sweden, & partly for sale to customers in that 
country. The President made the following order 
for discovery ; “that claimant do within 21 days 
make discovery on oath of all books of account, 
letter books, & usual commercial documents 
relating to the matters in question, including 
claimant’s business books from Jan. 1, 1914, up 
to the date of seizure, showing all purchases from 
the shippers of the goods seized during the same 
period, or of goods similar thereto, & of the sales 
of such goods by claimants, & all contracts, policies 
of insurance, cables & correspondence relating to 
the purchases & sales ; &, also, the same books 
<fe documents relating to such goods, or goods 
similar thereto, which were sold by claimant for 
delivery in Germany during the same period.” 
The order was made subject to evidence being 
filed that the Procurator- General had reason to 
suspect that the cargo had an enemy destination ; 
— Held: (1) there was jurisdiction under Prize 
Ot. Rules, Ord. 9, r. 3, to make the order ; (2) the 
documents particularised therein related to the 
question in the action ; (3) the discretion of the 
President to make the order should not be inter- 
fered with. — The Consul Corfitzon, [1917] 
A. C. 550 ; 80 L. J. P. 130 ; 116 L. T. 674 ; 33 
T. L. R. 450 ; 01 Sol. Jo. 570 ; 14 Asp. M. L. C. 
00, P. O. 

Annotation: — As to (1) Refd. The Kronprinzossin Victoria, 

[1919] A. C. 261. 

106. .] — A Prize Ct. administering inter- 

national law is not affected by the municipal law 
of any country as to what discovery may or may 
not be made by its subjects. — The Baron Stjern- 
BLAD, [1918] A. C. 173; 87 L. J. P. 11; 117 

L. T. 743 ; 34 T. L. R. 100 ; 14 Asp. M. L. C. 
378, P. 0. 

Annotation: — Mentd. Tlio Falk, etc., [1921] 1 A. C. 787. 

107. .]— -Conditional contraband, namely, 

coffee, was shipped from Brazil in July, 1915, 
in a Swedish ship under bills of lading by which 
it wao to be delivered to applts. at a port in Sweden, 
where they carried on business. The coffee was 
seized at Kirkwall on Aug. 24, 1915. At that 
date the property in the coffee had passed to 
applts., who were purchasers & had the real con- 
trol over it. Applts. intended to dispose of it 
to the German Govt. It was alleged that the 
Swedish Trade Daw of Apr. 1910, precluded 
applts. from making full discovery of their trading 
books : — Held : it was impossible for a Prize Ct., 
an international tribunal, to allow its investigation 
of the truth of matter brought before it to be 
limited by the restrictions of the muncipal law 
affecting one of the parties. — The Kron- 
prinzehsin Victoria, [193 9 J A. C. 201 ; 88 L. J. P. 
17; 120 L. T. 75; 35 T. L. R. 74; 14 Asp. 

M. 1j. C. 391, P. C. 

Annotations : — Mentd. The Kronprins-Gustaf, [1919] P. 182 ; 

The Noordam, [1919] P. 57; The Kronprinsessan 

Margaretu, The Parar a, etc., [1921] 1 A. C. 486. 

108. .] — The Balto, No. 320, jjost. 


party upon the uncontradicted affidavit 
if the solr. for the opposite party to 
he effect that the party against 
whom the order is sought has material 
documents in his possession or power. — 
Bishop v. Bishop (1909), 43 I. L. T. 
38.— IR. 

b. Probate action — Discovery post- 
poned — Until proof of allegation invali- 


dating will.\~j-\i\ an notion against 
defts., as oxolrs. & residuary legatees 
under a will, for a declaration that the 
will should not be admitted to probate 
on the ground that it was altered after 
execution, & for administration & 
partition : — Held : until pltfs. estab- 
lished the alteration charged, they 
were not entitled to discovery of 
instruments affecting tho estate of 


testator- Hchst r. Baiibeji (1888), 
12 P. R. 467.— CAN. 

c. Power of court to order 

third party to facilitate inspection — ( f 
documents essential to grant of adminis- 
tration .}— Where the ct. has given 
leave to take out a grant of letters of 
administration ad couigenda bona , & a 
person other than the person to whom 
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registry letters written by resp. to him, or file an 
affidavit that he had no such letters, or that they 
contained no such matters as suggested by the 
affidavits in support of the summons. — Pollard 
v. Pollard & Hemming (1864), 3 Sw. & Tr. 
613 ; 11 L. T. 749 ; 164 B. R. 1413. 

Annotation : — Refd. Redforn v. lledfern, [1891] P. 139. 

99. R. S. C., Ord. 68, r. 1 (d).] — In a 

petition by a husband for dissolution of marriage, 
petitioner applied for an order that resp., who was 
a minor, should make the usual affidavit as to 
documents. The only issue in the suit was that 
of adultery. Butt, J., decided on the authority of 
Mayor v. Collins , No. 1379, post, that as resp. was 
an infant, such an order could not be made against 
her : — Held : (1) as Mayor v. Collins turned upon 
the rules of the Supreme Ct., it was not applicable, 
since by R. S. 0., Ord. 68, r. 1 (d), those rules did 
not apply to proceedings for divorce ; (2) in the 
present case an order ought not to be made, for 
discovery ought not to be required from a party 
to divorce proceedings when it was sought for no 
other purpose than to prove such party guilty 
of adultery. 

(3) Qu. : whether an order for discovery cannot 
be made against an infant in proceedings for 
divorce. 

(4) The power of the Ecclesiastical Cts. to require 
discovery has long been established & recognised 
(Lindley, L.J.). — Redfern v. Redfern, [1891 } 
P. 139 ; 60 L. J. P. 9 ; 64 L. T. 68 ; 55 J. P. 37 ; 
39 W. R. 212 ; 7 T. L. R. 157, C. A. 

Annotatio7is : — As to (2) Expld. Spokes v. Grosvenor Hotel 

Co., [1897] 2 Q. B. 124. Refd. Evans v. Evana, [1904] 

1'. 378 ; Hensley v. Hensley & Novin (1920), 122 L. T. 

814 ; Franklin v. Franklin & Minshall, [1921] P. 407. 

As to (3) Refd. Curtis v. Mundy, [1892] 2 Q. B. 178. 

100. Not to prove adultery.] — In a com- 

plex suit : — Held : the wife must file an affidavit 
& give discovery of documents, limited to her 
counter-charges other than that of adultery. — 
Schoolcraft v. Schoolcraft <fc Ruhmoor (1891), 
65 L. T. 794. 

101. .] — Redfern v. Redfern, No. 

99, 

102. — -Where, in a suit for dis- 

solution of marriage, the only issue is that of 
adultery, the ct. will not make an order for dis- 
covery. — Thomas v. Thomas & IIeunaur (1918), 
34 T. L. R. 434 ; 62 Sol. Jo. 637. 

103. Not against King’s Proctor.] — The 

ct. refused to order the King’s Proctor to give dis- 
covery of documents to petitioner in a divorce 
suit. — D. v. D. (1909), 25 T. L. R. 411 ; 53 Sol. Jo. 
359. 

104. Nullity of marriage — Guardian ad 

litem.] — A person prosecuting a suit for nullity 
of marriage in this Division on behalf of a person 
of unsound mind not so found by inquisition is as 
compellable to disclose documents as the person 
on whose behalf the suit is brought would be if 
he himself were prosecuting the same & of sound 
mind. — Paspati v. Paspati, [ 1914 1 P. 110; 83 
L. J. P. 56 ; 110 L. T. 751 ; 30 T. L. R. 390 ; 58 
Sol. Jo. 400. 

105. Prize Court — Prize Court Rule, Ord. 9, 

r. 1.] — A cargo of hides & tanning materials con- 
signed in a Swedish ship from South America to 


a Swedish port was seized in Sept. 1915, in the 
course of the voyage. A writ was issued claiming 
the condemnation of the cargo as contraband. 
The consignee, a Swedish subject, claimed the 
cargo & alleged by his affidavits that it had been 
bought by him partly for his tanning business in 
Sweden, & partly for sale to customers in that 
country. The President made the following order 
for discovery ; “ that claimant do within 21 days 
make discovery on oath of all books of account, 
letter books, & usual commercial documents 
relating to the matters in question, including 
claimant’s business books from Jan. 1, 1914, up 
to the date of seizure, showing all purchases from 
the shippers of the goods seized during the same 
period, or of goods similar thereto, & of the sales 
of such goods by claimants, & all contracts, policies 
of insurance, cables & correspondence relating to 
the purchases & sales ; &, also, the same books 
& documents relating to such goods, or goods 
similar thereto, which were sold by claimant for 
delivery in Germany during the same period.” 
The order was made subject to evidence being 
tiled that the Procurator-General had reason to 
suspect that the cargo had an enemy destination : 
— Held: (1) there was jurisdiction under Prize 
Ct. Rules, Ord. 9, r. 1, to make the order ; (2) the 
documents particularised therein related to the 
question in the action ; (3) the discretion of the 
President to make the order should not be inter- 
fered with. — The Consul Corkitzon, 1 1017] 
A. C. 550 ; 86 L. J. P. 136 ; 116 L. T. 074 ; 33 
T. L. R. 456 ; 61 Sol. Jo. 576 ; 14 Asp. M. L. C. 
66, P. C. 

Annotation : — As to ( 1) Reid. The Kronprinzossin Victoria, 

[1919] A. C. 261. 

106. .] — A Prize Ct. administering inter- 

national law is not affected by the municipal law 
of any country as to what discovery may or may 
not be made by its subjects. — The Baron Stjern- 
BLAJ), [1918] A. C. 173; 87 L. J. P. 11; 117 

L. T. 713 ; 34 T. L. R. 106 ; 14 Asp. M. L. C. 
178, P. C. 

Annotation : — Mentd. The Falk, etc., [1921] 1 A. C. 787. 

107. .] — Conditional contraband, namely, 

coffee, was shipped from Brazil in July, 1915, 
in a Swedish ship under bills of lading by which 
it was to be delivered to applts. at a port in Sweden, 
where they carried on business. The coffee was 
seized at Kirkwall on Aug. 24, 1915. At that 
date the property in the coffee had passed to 
applts., who were purchasers & had the real con- 
trol over it. Applts. intended to dispose of it 
to tlie German Govt. It was alleged that the 
Swedish Trade Law of Apr. 1916, precluded 
applts. from making full discovery of their trading 
books : — Held : it was impossible for a Prize Ct., 
an international tribunal, to allow its investigation 
of the truth of matter brought before it to bo 
limited by the restrictions of the muncipal law 
affecting one of the parties. — The Kron- 
prinzessin Victoria, [191 9 1 A. C. 261 ; 88 L. J. P. 
17; 120 L. T. 75; 35 T. L. R. 74; 14 Asp. 

M. L. C. 391, P. C. 

Annotations : — Mentd. The Kronprins-Gustuf, [1919] P. 182 ; 

The Noordam. [1919] 1*. 57 : The Kronprinsessan 

Margareta, The Parana, etc., [1921] 1 A. C. 480. 

108. .] — The Balto, No. 326, post. 


party upon the uncontradicted affidavit 
of the solr. for the opposite party to 
the effect that the party against 
whom the order is sought has material 
documents in his possession or power. — 
Bishop r. Bishop (1909), 43 I. L. T. 
38.— IR. 

b. Probate action — Discovery post - 
poned — Until proof of allegation invalid 


dating unit.] — In an action against 
defts., as uxors. & residuary legatees 
under a will, for a declaration that the 
will should nbt be admitted to probato 
on the ground that it was altered after 
execution, & for administration & 

B artition : — If eld : until pltfs. estab- 
shed the alteration charged, they 
were not entitled to discovery of 
instruments affecting the estate of 


testator.- Hurst v. Barker (1888), 
12 P. K. 467. — CAN. 

c. Power of court to order 

third party to facilitate insjwcHon — Of 
documents essential to grant of admi ds- 
tration.}— Where the ct. has given 
leave to take out a grant of letters of 
administration ad couigenda bona, 8c a 
person other than the person to whom 
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Sect. 3,—Inwhat proceedings granted: Sub-sects. 3 


109. Probate action,] — F uller v . Ingram, No. 
00, ante . 

HO. Power of court.]— The Ct. of Probate 

has power to order any document sufficiently 
described, & shown to be material to the inquiry 
going on before it, to be brought into the Registry, 
& also to order either party to file additional 
affidavit as to scripts. It has also probably a more 
extensive power to make general orders as to the 
discovery & inspection of documents, but the 
exercise of that power must be regulated by fixed 
rules sanctioned by the L. C. under Ct. of Probate 
Act, 1857 (c. 77), s. 30. — Peacock & Peake v. Lowe 
(1807), L. R. 1 P. & D. 478, n. ; 30 L. J. P. & M. 
01 ; 10 L. T. 041. 

Arwokitionj-~Comd. Hunt v. Anderson (1808), L. Jt. 1 


111# .] — The Ct. of Probate possesses 

powers as extensive as the Ct. of Ch, & the Superior 
Cts. of Common Law to compel a discovery by 
virtue of Ct. of Probate Act, 1857 (c. 77), s. 30, 
such powers being auxiliary to the trial of questions 
of fact by a jury before the ct. itself. The Ct. of 
Probate will exercise its power of compelling a 
discovery in cases where a discovery would be 
granted by the Ct. of Ch., in order that parties 
may not be compelled to resort to the Ct. of Ch. 
for assistance in the prosecution of a suit in the 
Ct. of Probate. — Hunt v. Anderson (1808), 
L. R. 1 P. & D. 470 ; 37 L. J. P. & M. 27 ; 18 
L. T. 33 ; 32 ,T. P. 247 ; 10 W. R. 583. 

Annotation : — Distd. O’Shea v. Wood, 11891) 1\ 237. 

112. .]— Austin v . Collett (1007), 

Times, Dec. 7. 


pltf. On exceptions to a report of the Master 
finding the answer sufficient : — Held : (1) defts. were 
bound to set forth whether they had made the 
alleged representations as to their title, but not 
whether such representations were true, or to 
discover the nature of their title ; (2) they must 
set forth a schedule of all documents in their power. 
— Potter v. Waller (1848), 2 De G. & Sm. 410 ; 

04 E. R. 183. _ „ „ 

Annotation: — Mentd. Bolton v. Bolton (1868), L. It. 7 Eq« 

298, n. 

116 . Where plaintiff’s title primft facie 

good.] — To a bill by one who claimed estates, either 
as heir ex parte matemd of G., the person last 
seised or as a remainderman under the limitations 
of some prior settlement, charging that G. had only 
a life interest in the property, as would appear 
if the contents of a certain deed executed in 1730, 
& within the power of deft., were set forth, & 
praying, besides discovery in aid of an ejectment, 
the removal of outstanding terms, & other relief 
connected with the action at law, deft, pleaded 
that, in 1700, G. being then tenant in tail in 
possession, duly suffered a recovery of the estates 
in question to the use of himself in fee, & subse- 
quently devised them to deft., but took no notico 
of the deed of 1730, & did not state any part of 
its contents : — Held : the plea would be overruled. 

I am of opinion that, deft, relying upon that 
subsequent title, not connecting it in any way 
with the ground of the title upon which pltf. 
stands, not denying that title or any substantial 
part of it, not denying the possession of the deed 
of 1730, & not denying its existence, such a plea 
cannot be sustained (Lord Lyndhurst, O.). — 
Hungate v . Gascoigne (1830), 1 Russ. & M. 008; 
30 E. R. 208. 

117 . Whether must make affidavit of 


Sub-sect. 4. — Action for Recovery of 

Land. 

113. By plaintiff — To test validity of his claim.] 

— Bill lies t-o discover the title of a person 
bringing ejectment, & to see if it is not in some 
other. — Metcalf v. Hervey (1740), 1 Ves. Sen. 
248 ; 27 E. R. 1011. 

Annotations : — Retd. Bowman v. Lygron (1792), 1 Anst. 1 : 

HortoneBott (1857), 2 H. & N. 249; Stoato v. Itcw 

(1803), 11 W. It, 595. 

114. By defendant — Whether to discover nature 
of estate.] — Dunstable v. Horton (1308-0), 
Selden Society Y. B., Vol. I., 2 Edw. II., p. 55. 

115. .] — The bill stated pltf.’s title 

to an undivided moiety of an estate, & that pltf. 
had purchased the other moiety, but that defts. 
alleged that they were entitled to that moiety 
under a settlement & a will antecedent to pltf.’s 
purchase. The prayer was for a declaration of the 
rights of the parties, & a partition. The bill 
required defts. to discover whether they had not 
represented that they were entitled under the 
settlement & will, & to set forth the contents of 
those instruments & the nature of their title, & 
to set forth a schedule of documents in their power 
in the usual way. Defts., in their answer, sub- 
mitted that they were not bound to make this 
discovery ; &, after admitting the possession of 
certain documents, denied having in their power 
any others relating in any manner to the title of 


documents.] — P otter v. Waller, No. 115, ante. 

llg. .] — Quin v. Ratcliff, No. 53, 

ante 

119. .]— Anon., [1870] W. N. 22 ; 

2 Char. Cham. Cas. 01 ; Bitt. Prac. Cas. 97. 

120. .] — Deft, in an action for the 

recovery of land of which he is in possession may 
be compelled by order under R. S. C. 1875, Ord. 
31, r. 12, to make an affidavit of his documents of 
title, although he may have a right to object to 
produce them.— New British Mutual Invest- 
ment Co., Ltd. v . Peed (1878), 3 C. P. D. 196 ; 26 
W. R. 354. 

Annotations : — N.P. Daniel v. Ford (1882), 47 L. T. 575. 

Folld. Wrentinoro v. Uagloy (J882), 46 L. T. 741. Refd. 

Philipps v. Philipps (1879), 40 L. T. 815. 

121. .] — In an action for the re- 

covery of land deft, may be compelled to make 
an affidavit of documents in his possession, 
relating to the matter in question under R. S. C. 
1875, Ord. 31, r. 12. — Wrentmoue v . Hagley 
(1882), 46 L. T. 741. 

122. .] — Pltf. in an action in the 

nature of an ejectment action claiming by a purely 
legal title, camiot obtain discovery from defts. 
unless before the Jud. Acts a bill for discovery 
in aid of such action could have been sustained. 

Where a pltf. claiming possession through an 
heir-at-law & subsequent devisees pleaded in his 
statement of claim only wills & the probates of 
such wills : — Held : such pltf. was not entitled to 


such leave has been given is in posses 
sion of papers of deceased, withou 
on inspection of which the grant canno 
be prepared, but of which the persoi 
so given leave cannot obtain inspection 
then the ct. will order the person ii 

g ossession of such papers to lodge then 
l ct . — In the Goods of Wilson (No. 1 
(1907), 42 I. L. T. 38.— IR. 


PART II. SECT. 3, SUB-SECT. 4. 

113 i. By plaintiff — To test validity of 
s claim.}-— Rival heirs are treated in 
the same way as heir & devisee with 
respect to the inspection of documents. 
Inspection of deeds in the hands of a 
person claiming as heir, will not be 


granted to a deft, in an ejectment on 
title, although the affidavit states that 
they are required solely for the purpose 
of making out a pedigree by the recitals, 
even upon terms not to take advantage 
of any outstanding terms which the 
inspection might disclose. — Grace v. 
Hussey (1854), 0 Ir. Jur. 243. — IR, 
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an order for an affidavit of documents in deft.’s 
possession. — Daniel v. Ford (1882), 47 L. T. 
575. 

128. .]—(!) In an action for the 

recovery of land, pltf. is entitled to discovery as 
to all matters relevant to his own & not to deft.’s 
case, & deft, must file a proper affidavit of docu- 
ments. 

(2) In an action for the recovery of land, pltf. 
claimed as assignee of co-heiresses of a deceased 
intestate owner of the land, & deft, relied on his 
possession & also set up Stat. Limitations : — 
Held : pltf. was entitled to interrogate deft, as to 
matters relevant to the pedigree & heirship of his 
assignors & as to alleged admissions by deft, that 
his possession of the land was as trustee for the 
intestate & her heirs, even though pltf. might 
have other means of proving the facts inquired 
after, & deft, must answer the interrogatories in 
substance subject to any privilege against 
particular discovery which he might be entitled 
to claim. 


cos. without the license of the lessor. The two 
cos. were also made defts., the relief claimed against 
them being possession of the demised premises. 
These defts. by their defence denied that the 
lessees had assigned or parted with possession of 
any part of the demised premises to them or that 
they were in possession of any part of the premises. 
Pltf. served a subpoena duces tecum on the secretary 
of both cos. requiring him to produce specified 
books of the cos . : — Held : while the ct. would not 
grant discovery by way of a subpoena duces tecum 
against the secretary of a co. in aid of a claim for 
forfeiture of that co.’s lease, this subpoena was valid 
<fc effective, because the two deft. cos. did not claim 
to be in possession by virtue of any derivative 
title under the lease, so that the action against 
them was not for forfeiture. — Powis (Eaul) v, 
Negus, [1923] 1 Ch. 186 ; 92 L. J. Ch. 295 ; 128 
L. T. 733 ; 39 T. L. R. 141. 

128. After issue Joined.] — Anon., [1870] 
W. N. 11 ; Bitt. Prac. Cas. 91. 


(3) Effect of the Jud. Acts on modo of procedure 
discussed {see No. 11, ante). — Lyell v. Kennedy 
(No. 1) (1883), 8 App. Cas. 217 ; 52 L. J. Ch. 385 j 
48 L. T. 585 ; 31 W. R. 018, H. L. ; revsg. (1882), 
20 Ch. D. 484, C. A. ; subsequent proceedings (1883), 
9 App. Cas. 81, n. L. ; (1884), 27 Ch. D. 1, C. A. 

Annotations: — As to (1) Apld. Daniel v. Ford (1882), 47 
X. T. 575. Distd. Ponsonoy v. Hartley, [1883] W. N. 44 ; 
/Horton v . Donnington (1886), 2 T. L. It. 739. Held. 
/ Wrentmorov. Hagley (1882), 46 L. T. 741. As to (2) Refd. 
/ Leeke v. Portsmouth Corpn. (1912), 106 L. T. 627. As 
to (3) Gonsd. Hunnings v. Williamson (1883), 10 Q. B.-t). 
459 : Roberts v. Opponhoim (1884), 26 Ch. D. 724. Refd. 
Bidder v. Bridges (1885), 29 Ch. D. 29. Generally , Refd. 
Hall v. Truman, Hanbury (1885), 52 L. T. 82 ; Hall v. 
Truman, Hanbury (1885), 29 Ch. D. 307. Mentd. Com* 
panhla de Mocambique v. British South Africa Co., Do 
Sousa v. Same, [1892] 2 Q. B. 358. 

124. Not where plaintiff’s allegations 
vague.] — Bill stating generally, that under some 
deeds m the custody of defts., pltf. was entitled 
to some interest in some estates in their possession, 
prayed a discovery & delivery of the title deeds, 
possession of the estate & an account : — Held : 
demurrer to the whole bill was allowed. — R yves v. 
Ryves (1797), 3 Ves. 343 ; 30 E. R. 1044, L. C. 

Annotations : — Refd. A.-G. to Prince of Wales v. St. Aubin 
(1811), Wight. 167 ; Houghton v. Reynolds (1843), 2 
Haro, 264. 

125. Action to enforce forfeiture.] — 

(1) Deft, in an action to recover possession of 
demised premises on a forfeiture for breach of 
covenant may be ordered to make an affidavit 
of documents. 

(2) He may refuse to disclose any documents 
which would establish the case of forfeiture against 
him. — Seaward v. Dennington (1896), 44 W. It. 
696 ; 12 T. L. R. 528 ; 40 Sol. Jo. 668, C. A. 

Annotations: — As to (1) N.F. Mexborough v. Whitwood 
U. D. C. t [18971 2 Q. B. 111. As to (2) Refd. Spokes v. 
Grosvenor Hotel Co., [1897] 2 Q. B. 124. 

126. .] — In an action to enforce a 

forfeiture of a lease for breach of covenant the ct. 
will not grant discovery of documents or leave to 
administer interrogatories for the purpose of 
establishing the forfeiture. — Mexborough (Earl) 
v . Whitwood Urban District Council, [18971 
2 Q. B. Ill ; 66 L. J. Q. B. 637 ; 76 L. T. 765 ; 
45 W. It. 564 ; 13 T. L. R. 443, C. A. 

Annotations : — Refd. Titus Astle v. Mansfield (1905). 22 
R. P. C. 356 ; Fowls v. Negus, [1923] 1 Ch. 186. 

127. ,1 — A lessor brought an action 

against lessees, trustees for the P. Oo. for forfeiture 


jes for the P. Oo. for forfeiture 


of their lease on the ground that they had in 
breach of a covenant contained in the lease 
assigned or parted with possession to two other 


Sect. 4.— BY AND AGAINST WHAT PERSONS 

OBTAINED. 

Sub-sect. 1. — Parties. 

129. General rule.] — Cargo owners sued ship- 
owners for alleged breach of a warranty of sea- 
worthiness contained in a bill of lading by which 
the cargo was lost. Pltfs. were insured to the 
extent of three fourths of the loss, & after tho 
commencement of the action the underwriters 
paid to pltfs. the amount so insured & the action 
was thenceforward conducted by their solrs. The 
underwriters had during the loading of the ship 
procured an inspection of her condition by a 
surveyor who had made a report to them thereon 
which was in the possession of their solrs. Defts. 
claimed discovery of the document & applied for 
a stay of the action until it should be produced : — 
Held : they were not entitled to such discovery. 

It is not a case in which one person is using tho 
name of another merely as a nominal pltf. for tho 
purpose of bringing an action in which he alone 
is rea’ly interested ; for pltfs. here have a real 
substantial interest of their own in the action. 
These facts seem to me to take the case out of 
those decisions by which discovery has been given 
as against a party not nominally a party to an 
action, on the ground that he really was the party 
to the action. The rules with regard to discovery 
proceed on the basis that the right to discovery 
is as against a party to an action, & primd facie it 
would be an answer to an application for discovery 
that the person against whom it was sought was 
not a party. Within certain limits ascertained 
by the decisions this right has been extended as 
against a person who, though in truth & in sub- 
stance he is the party to the action, is not so in 
form ; but it does not appear to me that those 
decisions apply to the case of underwriters who, 
under such circumstances as exist in the present 
case, are seeking to enforce a remedy which exists 
directly for the benefit of the assured, though 
indirectly & by way of subrogation its enforce- 
ment may benefit the underwriters (Collins, M.B.). 
—Nelson (James) & Sons, Ltd. v. Nelson Line 
(Liverpool), Ltd., [1906] 2 K. . B. 217; 75 

L. J. K. B. 895 ; 96 L. T. 180 ; 54 W. R. 546 \ i 22 
T. L. R. 630 ; 10 Asp. M. L. 0. 265 ; 11 Com. Oas. 
228, C. A. 
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Sect, 4. — By and against what persons obtained: 

Sub-sect, 1. ] 

130. Discovery only between parties.] — The 

books of comrs. ought not to be inspected, unless 
they are parties. 

As the comrs. are not parties to the action, pltf. 
ought not to have the liberty of inspecting & taking 
copies of their books {per Cur.). — Abery v, 
Dickenson (1755), Say. 250 ; 96 E. R. 870. 

131. .] — If, in a bill for discovery in aid 

of the defence to an action, a pltf., who is not a 
party to the record at law, be joined with co-pltfs., 
defts. in the action, the bill is demurrable. — Glyn 
v, Soares (1835), 3 My. & K. 450 ; 4 L. J. Ch. 250 ; 
40 E. R. 171 ; subsequent proceedings (1836), 
1 Y. & C. Ex. 644 ; sub nom, Portugal (Queen) 
v. Glyn (1840), 7 Cl. & Pin. 466, H. L. 

Annotations : — Consd. Dartbez v. Lee (1836), 2 Y. & C. Ex. 

5 ; Irving v. Thompson (1839), 9 Sim. 17. Reid. Davies 

v, Quarterman (1840), 4 Y. & C. Ex. 257 ; Kerr v. Itew 

(1840), 5 My. & Cr. 154 ; Anderson v. Wallis (1842), 

12 L. J. Ch. 291. Mentd. Lawrence v. Mathews (1837), 

Donnelly, 234. 

132. .] — Portugal (Queen) v . Glyn, 

No. 41, ante, 

133 . .] — A bill of discovery in aid of the 

defence to an action at law cannot be maintained 
against a person interested in the action, unless he 
is a party to the record at law. 

In an action on a policy of marine insurance, 
brought by the agent in whose name the policy 
was effected : — Held : the person named in the 
declaration as the real person assured was not to 
be considered a party to the record at law, so as 
to be liable to a bill of discovery. — Kerr v, Rew 
(1840), 5 My. & Cr. 154 ; 9 L. J. Ch. 148 ; 3 L. T. 
448 ; 4 Jur. 525 ; 41 E. R. 329, L. C. 

Annotations: — Consd. Portugal (Queen) v. Glyn (1840), 

7 Cl. & Fin. 466 ; Manchester Fire Ajsscc. v. Wykes (1875). 

33 L. T. 142. 

134 . .j — On a bill to set aside a deed filed 

by one pltf. only, praying that, if necessary, it 
might be taken as on behalf of creditors generally, 
it appeared that A., claiming under the deed, had 
a power of appointment, & that she had appointed 
under her power; pltf. moved for production of 
documents m the hands of the trustee of the deed, 
offering to confirm the appointment of A. The 
appointees were not parties : — Held : production 
could not be enforced in the absence of those 
persons. — Ford v. Dolphin (1852), 1 Drew. 222 ; 
61 E. R, 436. 

135. .]— It is not consistent with the 

practice of the ct. to make an order for production 
of documents on the solr. of a party against whom 
discovery is sought. 

A pltf. will not in general be allowed production 


from a deft, until he has delivered a statement of 
claim. 

A pltf, issued a writ of summons against several 
defts., the indorsement of claim comprising a 
great variety of seemingly unconnected matters ; 
& then, before delivering a statement of claim, 
took out a summons for the production, by the 
solr. of defts. & others named in ” a schedule to 
an affidavit of even date, of certain documents 
specified in the schedule ; stating by the affidavit 
that the specified documents were in the possession 
of the persons named, & that the whole of the 
documents related to the action, & were essential 
to establish pltf.’s case : — Held : pltf. was not 
entitled to the production asked. — Cashin v. 
Craddock (1876), 2 Ch. D. 140 ; 34 L. T. 52 ; 
3 Char. Pr. Cas. 203. 

Annotations : — Reid. Costa Rica Republic v. Strousberg 

(1879), 11 Ch. D. 323 ; Philipps v . PhilippB (1879), 40 


136. .] — An order was made by consent 

of the parties in an action pending in Scotland for 
certain persons who were not parties to the 
litigation to attend before a comr. in England, 
& produce certain documents referred to in the 
order. These persons having failed to attend 
before the comr., an order for their attendance was 
made under 6 & 7 Viet., c. 82, s. 5 : — Held : there 
was no jurisdiction given by the sect, to make 
such an order, inasmuch as it was riot an order 
for the examination of persons as witnesses & for 
the production of documents by them as ancillary 
to the examination, but was an order for discovery 
& production of documents, before the trial by 
third persons who were not parties to &> had no 
interest in the action. — Burch Ait d v, Macfarlane, 
Ex p, Tindall, [1891] 2 Q. B. 241 ; 60 L. .T. Q. B. 
587 ; 65 L. T. 282 ; 39 W. R. 694 ; 7 T. L. R. 
526 ; 7 Asp. M. L. C. 93, C. A. 

Annotation: — Reid. Spokes v. Grosvenor & West-End Ry. 

Terminus Hotel Co. (1897), 66 L. J. Q. B. 572. 


See R. S. C., Ord. 37, r. 7. 

137. Person in position of party — Consent to be 
bound by previous order.] — In an administration 
suit an order was made, on the application of 
defts., the trustees of the will, that a contract made 
by them before the institution of the suit for 
the sale of part of the testator’s estate should be 
carried into effect, the purchaser consenting to be 
bound by the order, “ as if he were a party to the 
suit, & the contract were specially the subject 
thereof.” The purchaser having made an applica- 
tion, which was opposed by the trustees, for the 
reduction of the purchase-money on the ground of 
adverse claims to part of the property : — Held : 
he was entitled to an affidavit by the trustees as 
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1301. Discovery only between parties.] 
— Vulcan Iron Works v. Winnipeg 
Lodge No. 122, Ironmoulders* Union 
of North America (1908), 9 W. L. R. 
208.— CAN. 

130 ii. .1 — The ot. will order the 

inspection of documents affecting the 
question at issue in the hands of the 
respective parties, & that copies be 
interchanged, but will not make an 
order for the production of documents 
in the hands of a person not a party to 
the suit. — Murphy t?. Doughty (1867), 
15 W. It. 432.— IR. 

130 iii. .] — A person not a party 

to an action who Is alleged by the 
parties to be in possession of documents 
relevant to the issue between them 
cannot be compelled, prior to the trial, 
to produce such documents for the 
inspection of the parties to assist 
them in preparing for trial. 

Semble : no machinery apart from 
the process of subpoena duces tecum 


exists to compel the production of 
documents in the possession or control 
of a person who is not a party to the 
action. — B enson & Simpson v. Orkn- 
stein Arthur Koppel, Ltd. (Con- 
trollers) (In Liquidation) (1918), 
W. L. D. 45.— S. AF. 

d. Whose interests arc ad- 

verse — Though not opposed on the 
record.] — The rules of ct., Saak., 
provide that " any party ” may require 
r ‘ any adverse party ” to make dis- 
covery of the documents in his posses- 
sion relating to the matters in question 
in the action ; that every party may 
call upon “ any other party ” to pro- 
duce for inspection any document 
referred to in the pleadings or affidavits 
of such party, & that *• any party ” may 
be orally examined touching the matters 
in question by “ any party adverse in 
interest ” : — Held ; “ a party adverse 
in interest ” is not necessarily limited 
to a party with whom an Issue is to be 
adjudicated upon by the ot. in the 


action. A party to a cause or matter 
may be said to be ad verso in interest 
to another party is ho has a direct 
pecuniary or other substantial legal 
nterest adverse to the legal interest of 
he other party, even though they may 
le upon the same side of the record Si 
there is no issue ou the record that the 
ct. will be called upon to adjudicate 
between them. — 

Semble : the words “ any other 
party ” in rule 256 mean “ any other 

f iarty adverse in interest.” — rose & 
jaflammk, Ltd. v, Campbell, Wilson 
& Strathdee, Ltd. & Grand Trunk 
Pacific Ry. Co., [1923] 4 D. L. R. 92 ; 
2 W. W. R. 1067.— CAN. 

e. .] — a deft, may 

obtain discovery or inspection as 
against a oo-deft. if the latter can be 
regarded as an opposite party. Pltf. 
sued to set aside a mtge. made by his 
uncle (third deft.) to first and second 
defts., alleging that, shortly after 
pltf, had attained his majority, he had 
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to documents in their possession, relating to the 
matters in question between him & them. — Dent 
v . Dent (1805), L. It. 1 Eq. 180 ; 35 Beav. 120 ; 
35 L. J. Ch. 112 ; 55 E. B. 843. 

138. “ Other party ” — R. S. C., Ord. 31, r. 12 — 
Although no claim against such party.] — S poices 
v . Grosvenor Hotel Oo., No. 00, ante . 

139. .] — In an action against the 

director of a co., the co., & a third party, pltf. 
alleged that he was induced, by the fraud & mis- 
representation of the director & the third party, 
to enter into an agreement to sell shares in the co. 
to the director at an undervalue, & he asked, as 
against them, for a declaration that the agreement 
&> the transfer of shares were void & of no effect, 
& to have the agreement & the transfer set aside. 
As against the co., he asked to have the register 
of members rectified by the insertion of his name 
as a holder of the shares : — Held : the co. was an 
“ other party ” to the action within the meaning 
of the above rule & the ct. had jurisdiction to make 
an order for discovery of documents against the co. 
— Cory v. Cory, [1923] 1 Ch. 90 ; 92 L. J. Ch. 
157, C. A. 

140. Partners — Joint order.] — After the dis- 
solution of a partnership one of the two partners 
commenced an action in the firm name to recover 
a debt alleged to be due to the partnership, &> 
gave to the other partner, who did not consent 
to the action & who disclaimed all right to any 
sum that might be recovered, an indemnity against 
the costs to be incurred. An order requiring 
“ pltfs.” to make a further & better affidavit of 
documents was served by deft, upon the partner 
bringing the action, who made a further affidavit 
& served a copy of the order on his partner, &, 
on the refusal of the latter to make an affidavit, 
applied for an order of attachment against him 
on the ground of his non-compliance with the order 
for a further & better affidavit of documents : — 
Held : the ct. had jurisdiction to make the order 
of attachment. — Seal & Edgelow v. Kingston, 
[1908] 2 K. B. 579 ; 77 L. .1. K. B. 9G5 ; 99 
L.. T. 504 ; 24 T. L. R. 050 ; 52 Sol. Jo. 532, C. A. 

141. Nominal plaintiff — Discovery ordered 
against — If suing for own benefit.] — Goods 
shipped by R. & Co. having been lost at sea, the 
underwriters, who had insured the cargo, paid 
R. & Co. for a total loss, & then commenced an 
action against the shipowners in the name of R. 
& Co. to recover the value of the goods. An order 
having been made by consent that pltfs. should 
make an affidavit stating what documents were 
in their possession relating to the matters in 
question in the action, & a further order having 
been made by the Master in Chambers that both 
members of the firm of R. & Co. should put in a 
further <fc better affidavit, the solr. of the under- 
writers deposed that the members of the firm 
of R. & Co. were abroad, & would not give any 


further discovery, & that the real pltfs. had done 
all they could do to comply with the order : — 
Held : the case must be treated as if the nominal 
pltfs. on the record were suing for their own benefit, 
& the making a further affidavit could not bo 
dispensed with. 

If an attachment is moved for against pltf. who 
does not make an affidavit, & it is shown that he 
is not in a condition to make one, no ct. will grant 
an attachment (Cotton, L.J.). — Wilson v. Raffa- 
lovicii (1881), 7 Q. B. D. 553, C. A. 

Annotations : — Distd. WilliB v. Baddeley (1802), 61 L. J. Q. B. 

760. Consd. Nelson v. Nelson Line (Liverpool), [1906] 

2 K. B. 217. 

142. Discovery against real plaintiff.] — 

Where the agent of a principal resident abroad 
brings an action in his own name, deft, is entitled 
to discovery to the same extent as if the principal 
were pltf. & to have the action stayed until dis- 
covery is made. — Willis & Co. v. Baddeley, 
[1892] 2 Q. B. 324 ; 61 L. J. Q. B. 769 ; 67 L. T. 
206 ; 40 W. R. 577 ; 30 Sol. Jo. 592, C. A. 
Annotations .—Distd. Nelson v. Nolson Lino (Liverpool), 

[1906] 2 K. B. 217. Refd. China Traders* Insco. v. Royal 

Exchange Assce. Corpn., [1898] 2 Q. B. 187. 

143. .] — Nelson (James) & Sons, 

Ltd. v. Nelson Line (Liverpool), Ltd., No. 129, 
ante. 

144. Third parties — Having no interest in 
suit.] — The Dean <fc Chapter of C., being rectors 
of a parish, leased all the tithes belonging to tins 
rectory ; the lessees filed a bill for titlie of hops 
against the occupiers, to which the vicar was made 
a party as claiming that tithe. The occupiers 
then filed a cross bill against the Dean & Chapter 
& their lessees, for a discovery & production of 
documents : — Held : demurrer by the Dean & 
Chapter would be allowed. 

It has been said that the Dean <fc Chapter have 
an interest in the suit. But it does not appear 
that they have any interest whatever in it : for* 
supposing pltfs. succeed the Dean & Chapter get 
nothing & supposing they fail the Dean & Chapter 
lose nothing. — Tooth v. Canterbury (Dean & 
Chapter) (1829), 3 Sim. 49 ; 57 E. R. 919. 

Annotations : — Refd. Kerr v. Row (1810), 5 My. & Cr. 151 ; 

Portugal (Qucou) v. Glyn (1840), 7 Cl. & Fin. 466. 

145. .] — C., a registered judgment 

creditor of a legatee, filed a bill against the exors., 
one of whom carried on the testator’s banking 
business in partnership with N., testator’s partner, 
to establish an equitable charge against testator’s 
assets. By supplemental bill N. was made a party, 
pltf. charging that lie & the other defts. or one of 
them, carried on testator’s business with his assets, 
& that he claimed an interest in the subject matter 
of the suit : — Held : N., who denied that lie 

claimed any interest, & was thus precluded from 
demurring, was not bound to answer as to the 
banking books, pltf. having shown no title by the 
averments upon his bill to the discovery sought by 


been inducod to join in the mtge. by 
the undue influence & threats of his 
uncle, who represented that the money 
to be raised by the mtge. was required 
to pay ofl! the defts. of pltf.*s father. 
Pltf. further alleged that he had not 
received any of the money, & that no 
money had been paid by first & 
second defts. to third deft, in his 
presence. First & second defts. took 
out a summons against third deft, for 
inspection of certain account books & 
documents. It was objected that no 
question was raised in the suit between 
third deft. & the other defts., & that 
consequently, under Civil Procedure 
Code, s. 131, the latter were not 
entitled to inspection : — Held : inspec- 
tion must be given. It was possible 


that, not being able to set aside the 
mtge. as regarded himself, third deft, 
was colluding with pltf. Under the 
circumstances ho might bo considered 
a ** party opposite ** to the first two 
defts., although eventually the ct. 
might not be able to make any order 
between him & them. — Ananprao 
Vtthal Varapi v. Bupra Malla 
(1892), I. L. R. 17 Bom. 381 —IND. 

f. Person ih 'position of parly — 
Assignee of firm for creditors’ benefit — 
Action by creditors to establish defen- 
dant’s liability as party.) — In an action 
by creditors of a firm to establish the 
liability of deft, as a partner therein, 
it appeared that the assignee of the 
firm for the benefit of creditors, having 


received all the papers of tlio firm, was 
interested in the success of the action, 
had instigated its being brought, & 
was providing material in the way of 
documents, etc., to pltfs. for its effi- 
cient prosecution : — Held : although 
the assignee might have no direct 
beneficial interest iu the result, he was 
to be regarded for tho purposes of 
discovery as a quasi -pltf., & deft, was 
entitled to have production of all 
documents in the possession of the 
assignee, & to examine him for the 
purpose of such production. - : Fro - 
TH1NWIAA1 V. IHIHSTICK (1891), 14 P. L. 
112.— CAN. 

g. “ Other party.*’] — One deft., 
between whom & pltf. there is no 
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Sect. 4. — By and against what 'persona obtained: 

Sub-sects . 1 cfc 2.] 

him against N. — Chaffers v. Day (1855), 3 W. R. 
263. 

140 . .] — When third parties have appeared 

under It. S. C., Ord. 16, r. 20, & have been given 
liberty to defend under rule 21 , pltf. has the right 
to obtain discovery from them. — M acAllister v. 
Rochester (Bp.) (1880), 5 C. P. D. 194; 49 
L. J. Q. B. 443 ; 42 L. T. 481 ; 28 W. It. 584, D. 0. 

Annotations : — Apld. Edon v. Woardale Iron & Coal Co. 

(1887), 34 Ch. 1). 223. Reid. Mollev v. Kilby (1880), 

15 Ch. D. 162 ; Pillor v. Roberts (1882), 21 Ch. D. 198. 

147 . Necessity for notice.] — Ben yon v. 

Godden, [1877] W. N. 257. 

148. Parties possessing no interest in discovery.] 

— Vernon v . Swinburn (Undated), 2 Eq. Cas. Abr. 
78 ; 22 E. R. 68 . 

149 . .] — A plea that pltf. has no interest 

in the subject of the suit is a good plea to a bill 
for discovery & a commission. 

By the Treaty between France & the Allied 
Powers in 1814, & by subsequent conventions, 
certain funds were placed at the disposal of the 
King of Spain, to answer the claims of Spanish 
subjects upon the French Govt., & those claims 
were to be adjusted by cornrs., & the funds, in the 
meantime, were, by orders of the King of Spain, 
deposited with deft. In 1823 the Cortes of Spain 
voted that these funds should be applied towards 
the exigencies of the state, & under that vote the 
Minister of Spain borrowed a large sum from pltf. 
upon the credit of those funds, & pltf. took bills 
for the amount upon deft., who, refusing to pay 
them, pltf. arrested him, & filed this bill for dis- 
covery & a commission to examine witnesses in 
aid of his action. To this bill deft, pleaded the 
treaties & conventions under which the funds 
came to his hands for the benefit of the Spanish 
creditors on the French Govt., & the plea was 
allowed. — Mendizabel v. Machado (1826), 1 
Sim. 68 ; 5L.J.O. S. Oh. 20 ; 57 E. R. 504. 

150. .] — No party can file a bill for dis- 
covery unless he has some interest in the discovery. 
A mere stranger who, on the face of the bill, 
appears to have no interest, cannot maintain such 
a bill (Lord Abinger, C.B.). — Dartiiez v. Lee 
(1836), Donnelly, 2 ; 2 Y. & C. Ex. 5, 12 ; 5 
L. J. Ex. Eq. 76 ; 47 E. It. 187. 

151. Between co-defendants — If matter at issue 
between them.] — A decree was pronounced, for a 
sale of real estate, in a partition suit. The decree 
contained an inquiry of what real &> personal 
estate tlio late father of dofts., who were tenants 
in common of the property, died seised & possessed, 
& what had become thereof. Some documents 


relating to the estates were in the hands of some 
defts., which they declined to produce at the 
request of the others. A summons was then taken 
out by those other defts. calling on their co- 
defts. to make an affidavit as to “ all the docu- 
ments relating to the matters in question m the 
suit,” in their possession : — -Held : the affidavit 
must be made as asked, & it was for reaps. to 
show whether the affidavit should be limited in 
its term. — Kennedy v. Wakefield (1870), oU 
L. J. Ch. 827 ; 22 L. T. 645 ; 18 W. R. 884. 

152. .] — Discovery by way of inter- 

rogatories, production of documents, & inspection 
of property, may be allowed to a pltf. from a co- 
pit or to a deft, from a co-deft., in cases in which 
there may be rights to be adjusted between them 


respectively. 

Discovery cannot be allowed to a deft, from 
a co-deft. with a view to show that co-deft. & not 
deft, is liable to pltf., as where a deft, sued for 
subsidence under pltf.’s land proposes to inspect 
the mines of a co-deft. in adjoining land. — Shaw y. 
Smith (1886), 18 Q. B. D. 193 ; 56 L. J. Q. B. 174 ; 
56 L. T. 40 ; 35 W. R. 18 8 ; 3 T. L. R. 216, C. A. ; 
affg . S. C. sub nom . Shaw v* Pease, 3 T. L. R. 
168, D. C. 

Annotations -Apld. Alcoy & Gandia Ry. & Harbour Co. 
v. Greonhill (1896), 74 L. T. 345. DlStd. Spokes v. 
Grosvenor Hotel Co., [1897] 2 Q. B. 124. Apld. Birchal v. 
Birch, Crisp, [1913] 2 Ch. 375. Reid. Eden v. Weardale 
Iron & Coal Co. (1887), 34 Ch. D. 223 ; Marshall v. Langley, 
rixattl W. N. 222 : Corv v . Cory. [19231 1 Ch. 90. 


153. .] — A railway co. brought an 

action against contractors, the contractors putting 
in a counterclaim with their defence to which they 
made an insurance corpn. defts., & in which they 
alleged that the co. had obtained a guarantee from 
the corpn. which was enforceable against them, & 
that the co. wore trustees of this guarantee for 
the contractors, & payment of the amount thereof 
was claimed. The corpn. put in a defence that 
the guarantee had been released & satisfied, & the 
co. in reply repudiated any collusion between them 
& the corpn. In the event of the contractors being 
successful in obtaining a declaration that the co. 
were trustees of this guarantee & endeavouring 
to enforce the guarantee, the defence of the corpn. 
would be that the co. had released their liability, 
but this would not preclude the case, because the 
contractors would reply that release was not 
binding as against them. The corpn. having 
taken out a summons for discovery under R. S. C., 
Ord. 31, r. 12, against the co., their co-defts. : — 
Held : there was “ some .right between these 
parties to be adjusted in the action,” namely, 
whether or not the liability of the corpn. under the 
guarantee was good, & the case fell within the rule. 


issue, even though he remains a party 
to the action, cannot bo compelled to 
make production of documents to 
pltf . — whsloh v. McArthur, 11917] 1 
W. W. It. 1343.— CAN. 

h. Nominal defendant — Discovery 
against real defendant .] — Where deft, 
in an action is merely a nominal 
deft. Sc is bringing a counterclaim for 
the benefit of a person residing out of 
the jurisdiction who has become sub- 
rogated to the rights of the nominal 
deft., the ct. has jurisdiction to stay 
the counterclaim until the real deft, 
has made such discovery as he would 
have been bound to make had he been 
deft on the record. — Compania Na- 
viera Vasconoada r. Hall (R. Sc H.), 
Ltd. (No. 2) (1906), 40 I. L. T. 240. 
— IR. 

151 i. Between co-defendants — If 
matter at issue between them.] — B. was 

S ltf. in an action against O. Sc Co., Sc 
. Sc others, in which B. claimed to he 


entitled under a charge to a share of 
commission payable by C. Sc Co. to J. 
C. & Co. put in a defence that com- 
mission was payable to J. & alleging 
that by reason of misrepresentation by 
J. they had a claim for damages 
against J. which they were entitled to 
sot off against the claim Jfor commis- 
sion, but set up no counterclaim. 
J. also put in a defence denying the 
validity of pltf.’s charge. C. & Co. 
applied for leave to inspect the docu- 
ments referred to by their co-deft. J. 
in his affidavit of documents : — Held : 
Inasmuch as there was no right to be 
adjusted in the action as between C. & 
Co. & J., no order for discovery as 
between the co -defts. ought to be made. 
— Birchal v. Birch, Crisp & Co. 
(1914), 48 I. L. T. 12.— IR. 

k. Action on bill of 

exchange .] — Where several persons 
severally liable on a note or bill are 
jointly sued at law by the holder, one 


of the defts. in the action at law cannot 
obtain discovery against pltf. at law 
Sc the other defts. Defts., as between 
themselves, not being litigating parties, 
but witnesses ; Sc a bill filed for the 
purpose is demurrable. — Hamilton v . 
Phipps (1859), 7 Gr. 483.— CAN. 

1. Plaintiff whose husband co- 
defendant — friability to procure pro- 
duction for benefit of other defendants — 
Of documents held by husband for her 
benefit .] — A suit was brought by a 
married woman in which her husband 
was joined as a deft. Pltf. filed the 
usual affidavit on production of docu- 
ments, producing all the documents in 
her possession relating to the matters 
in question in the suit. Defts. applied 
to compel further production of 
documents which it appeared that 
the deft., pltf.’s husband, had in his 
ossesBion. It was alleged that he 
eld these documents for the benefit 
of pltf.. Sc that it was intended to use 
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— Alcoy & Gandia Railway & Harbour Co., 
Ltd. v. Grejenhill (1890), 74 L. T. 345. 

Annotation : — Held. Birchale. Biroh, Crisp, [1913] 2 Ch. 375. 

154. & counter-claim put in.] — Pltf. 

claimed as assignee of deft. J. to be entitled to an 
aliquot part of certain commission which he 
alleged was due from defts. B. & Co. to deft. J. 
B. & Co. by their defence alleged that pltf. had no 
right at all, inasmuch as they had a claim against 
J. for damages for misrepresentation which they 
were entitled to set off against any claim by him 
for commission. They did not, however, put in 
any counter-claim : — Held : B. & Co. were not 
entitled to an order for discovery against J. — 
Birchal v . Birch, Crisp & Co., [1913] 2 Ch. 375 ; 
82 L. J. Ch. 442 ; 109 L. T. 275, 0. A. 

155 . Not by respective liability different 

in kind.] — Pltf. made in the same action claims 
against two defts., the claim against one deft, 
being in respect of the alleged breach of a certain 
stipulation of a contract, & the claim against 
the other deft, being an alternative claim for 
negligence by him as agent in effecting a contract 
without such stipulation contrary to instructions : 
— Held : one of such defis. could not obtain dis- 
covery of documents in the action from the other, 
R. S. C., Ord. 31, r. 12, only providing for discovery 
between opposite parties. — Brown v. Watkins, 
(1885), 10 Q, B. D. 125 ; 55 L. J. Q. B. 120 ; 53 
L. T. 726 ; 34 W. li. 293 ; 2 T. L. It. 150, D. C. 

Annotations : — Expld. & Apid. Shaw v. Smith (1886), 18 

Q. B. D. 193. Distd. Gory v. Cory, 11923] 1 Ch. 90. 

Reid. Eden v. Weardale Iron & Coal Co. (1887), 34 Ch. 1>. 

223 ; Marshall v. Langley, [1889] W. N. 222 ; Alcoy Sc 

Gandia Ry. & Harbour Co. v. Greenhill (1896), 74 L. T. 

345* 

156. Not to determine respective liability.] 

— Shaw v. Smith, No. 152, ante. 

157 . Inspection by one on affidavit 

obtained by other .j — Where one of several defts. to 
an action has obtained an order for an affidavit 
of documents by pltfs., which has been complied 
with, the ct. has power, on the application of 
another deft., to order the production to him of 
the documents mentioned in pltf.’s affidavit, 
without the necessity of a deposit & another 
affidavit of documents ; but pltfs. will be at 
liberty to withhold on oath or seal up documents or 
entries which do not affect the matters in question 
between pltfs. & the particular deft. — Pardy’s 
Mozambique Syndicate, L/td. v . Alexander, 
11903] 1 Ch. 191 ; 72 L. J. Ch. 104 ; 88 L. T. 11 ; 
51 W. It. 295. 

Annotation : — Reid. Cory v. Cory, [1923] 1 Ch. 90. 

158. Between co-plaintiffs — Where matter at 
issue between them.] — Shaw v. Smith, No. 152, 
ante . 


159. Party claiming interest through another — 
Assignees of bankrupt.] — Where property & books of 
account had been seised under an immediate extent 
in chief, issued against a collector of taxes & his 
partnor in trade, for a debt to the Crown, & a 
claim had been entered by the assignees of defts., 
who had become bkpts. : — Held : the assignees 
were entitled to an inspection & copies, etc., of the 
books, previous to the trial of the issue between 
them & the Crown. — R. v. Winkles (1824), 
M‘Cle. & Yo. 33 ; 148 E. R. 313. 

160. .] — Pltf., assignee of A., who 

had become bkpt., sued B. in respect of certain 
contracts alleged to have been entered into by A. 
with pltf. on the joint account of A. <te B. The 
ct. allowed B. to inspect the books of A. in the 
hands of pltf. as his assignee, in order that he 
might discover what the alleged contracts were. — 
Whitbourne v . Pettifer (1834), 4 Moo. & S. 182 
Annotation : — Reid. Chamock v. Lumley (1838), 2 Jur. 96. 

Lunatics.] — See Bub-sect. 4, post . 

Parties for purpose of discovery.] — See Part I., 
Sect. 4, ante. 


Sub-sect. 2. — The Crown and Foreign States. 

161. The Crown — Discovery by — Rules as be- 
tween subject & subject.] — A.-G. v. London 
Corpn., No. 50, ante. 

462. .] — By information in the 

Q. B. Div. (Queen’s Remembrancer’s side) against 
a corpn., the A.-G. on behalf of the Crown claimed 
a declaration that the foreshoro & bed of a river 
within certain limits belonged to the Crown. 
Defts. by their answer claimed to be owners of the 
same foreshore & bed, within the limits of a port 
& including the part claimed by the Crown, & to 
be also conservators of the river ; & they set out a 
list of documents relating to the part claimed by the 
Crown, & alleged that they had no other relevant 
documents. The Crown did not except to the 
answer within the lime limited by the Rules of 
Easter Term, 1806 : — Held : (1) the Crown had the 
same right of discovery against the corpn. as a 
subject had against a subject in an ordinary action, 
& the omission to except to the answer was no bar 
to such right ; (2) the Crown was entitled to 

discovery not only of the documents relating to 
the parts of the river claimed by the information, 
but also of any tiling which might tend to show that 
defts. were not absolute owners of the foreshore & 
bed of the river to the extent which they claimed 
to be, including all their acts of ownership as 
conservators or otherwise, &> the documents 
relating thereto.— A.-G. v. Newcastle-upon-Tyne 


them at the hearing ; — Held : a bettor 
affidavit will only be ordered upon 
proof of admission under oath, by 
the party against whom the application 
is made, of having other documents in 
his possession besides those already 

E roduced : a feme covert pltf., whoso 
usband Is a deft., is not bound to 

E rocure production of documents by 
er husband for the benefit of his co- 
detta., & the rule respecting the obtain- 
ing of discovery from a co-deft., pro- 
tected pltf.’s husband from liability 
to examination by his co -defts. — 
Brown v. Capron (1874), 6 P. R. 203. 
— CAN. 

m. Party a foreign corporation — 
Discovery ordered of books out of juris- 
diction. }— Disco very will be ordered 
against a foreign corpn.. Sc it is no 
answer that its books are abroad. — 
Robertson v. St. John City Ry. Co. 
(1892) (1825-97), N. B. Dig. 654.— CAN. 

n. Party a company — Of which 
receiver appointed — Discovery of books 


not in receiver’s custody .] — Tko opposite 
party in a suit is entitled to the pro- 
duction of tho books of a railway co., 
although tho co. may bo in tho hands 
of a receiver, who is entitled to tho 
custody of the books & documents, if 
ho has not actually taken possession of 
them. — Maxwell v. Manitoba Sc 
N. W. Ry. Co. (1896), 11 Man. L. It. 
149.— CAN. 

PART II. SECT. 4, SUB-SECT. 2. 

161 i. The Crown — Discovery by — 
Rule as between subject & subject .] — 
Judiciary Act, 1903, s. 61, provides 
that in suits to which the Common- 
wealth is a party the rights of parties 
shall as nearly as possible be the same 
as in a suit between subject Sc subject. 
— The Commonwealth v. Baume 
(1905), 2 C. L. R. 405.— AUS. 

o. Royal Prerogative — - 

Whether affected by ordinary rules of 
practice. ]— -The consolidated rules of 
practice do not take away or lessen the 


>rorogative right of tho Crown to 
of use discovery. The prerogative 
ight of tho Crown oxists in British 
iolonies to tho same extent as in the 
Jnitcd Kingdom; & precise words 
uust bo shown to take the prerogative 
iway. — Orombie v. lj., U923J 2 

J. L. R. 542 ; 52 O. L. It. 72. — CAN. 

Whether affected by 


statute .] — Tho privUego of the Crown of 
exemption from discovery is not taken 
iway by Claimants Relief Act, 1653, 
is. l, 4.— -Welden v. Smith, [1922] 
6. A. S. R. 186.— AUS. 

-.] — Tho general 

• i 


Tds of s. 4 of Claims against Govem- 
>nt & Crown Suits Act, 1912, of New 
uth Wales, reproducing Aot No. 30 
1897, s. 4, by implication take away 
) right of tho Crown to resist dis- 
irery in an action under those Acts 
on a claim against the govt.— 
HIBSON v. Downie, [1923] A. C. 
[.— AUS. 
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Sect . 4. — Uy and against what persons obtained: 

Su b-sects . 2, 3 <€* 4, A.] 

CorpNm ri807l"2Q.~B. 384 ; 06 L. J. Q. B. 593 ; 
77 L. T. 203, 0. A. 

Annotations : — As toil) Consd. lie Soc. les Affrdteurs Rdunis 

& Shipping Controller, 11921] 3 K. B. 1. 

163. Discovery against — No power to 

order.] — In an arbitration for the determination 
of disputes under a contract between the Shipping 
Controller on behalf of Ilis Majesty & another 
party, the arbitrators or umpire have no juris- 
diction under Arbitration Act, 1889 (c. 49) ; s. 2, 
■schcd. 1 (f), or otherwise to require the Shipping 
Controller to make discovery of the documents in 
his possession or power relating to the matters in 
question. — Re Soci£tj£ les Affr£teurs R6unts 
& Shipping Controller, [1921] 3 K. B. 1 ; 90 
JL. J. K. B. 812 ; 124 L. T. 727 ; 37 T. L. R. 460. 

A nnotation .—Reid. Kursoll v. Timber Operators & Con- 
tractors, [1923] 2 K. B. 202. 

154 . .] — Where an information was 

tiled by the A.-G., under 43 Geo. 3, c. 58, s. 25, 
against an army agent, for a discovery of accounts 
from 1792 to 1802 ; who pleaded a settled account, 
by clearing warrants, &, the plea having been 
overruled, afterwards moved to amend the plea, &, 
for the purpose of so doing, that the A.-G. or the 
Secretary at War might be ordered to produce 
certain vouchers, accounts, etc., rendered annually, 
din ing that period, by deft, to the War Office, & 
there deposited, & which deft, swore were material 
to his defence : — Held : the proceedings upon the 
information would be ordered to be stayed until 
the documents were produced. — A.-G. v. Brooks- 
BANK (1827), 1 Y. & J. 439 ; 148 E. R. 743 ; 
subsequent proceedings , 2 Y. & J. 37. 

Annotations : — Consd. Prioleau v. United Slates & Johnson 
(I860), L. It. 2 Eq. 659. Reid. Shepherd v. Morris (1838), 
1 Beav. 175. 

165 , .] — An information having been 

liled by the A.-G. against A., for an account of las 
dealings & transactions with the govt, as an army 
agent, A. pleaded in bar of the information a 
settled account, by means of certain clearing 
warrants. This plea having been overruled, A. 
filed his cross bill against the A.-G. & the Secretary 
at War, alleging that the clearing warrants had 
been invariably treated as a settled account, but 
that he had only recently, & since the plea, been 
acquainted with the proceedings at the War Office, 
by which the clearing warrants were rendered 
conclusive. The bill then charging that defts. had 
divers papers, etc., by which the truth of the 
several matters alleged would appear, prayed for a 
discovery, for a declaration that the dealing 
warrants amounted to a settled account, & for a 
perpetual quietus from all proceedings by defts. 
To this bill defts. having demurred, on the ground 
that they wero public officers, & also for want of 
equity, the demurrer was overruled. — Deare v. 
A.-G. (1835), 1 Y. & C. Ex. 197 ; 160 E. R.' 80. 
Annotations : — Mentd. Dyson v. A.-G., [1911] 1 K. B. 410; 
Eastern Trust Co. v. McKenzie, Mann, [1915] A. C. 750 ; 
Esquimalt & Nanaimo Ry. v. Wilson, [1920] A. C. 358. 


166. Petition of right— Petitions of Right 

Act, 1860 (c. 34).] — In a petition of right there is 
no power to suppliant to obtain a discovery of 
documents under sect. 7 of the above Act, & 
Common Law Procedure Act, 1854 (c. 125), s. 50.—- 
Thomas v . R. (1874), L. R. 10 Q. B. 44 ; 44 L. J. 
Q. B. 17 ; 23 W. R. 345. 

Annotations : — Consd. Toraline v. It. (1879), 4 Ex* D. 252 , 
Re Soo. les Affrdteurs R6unis & .Shipping ControUer, J- 1 7 1 J 
3 K. B. 1. Refd. Keiner v. Salisbury (1876), 2 Ch. D. 378 , 
Jamieson v. Downie, [1923] A. C. 691. . t 

167. .] — In a petition of right 

the Crown is entitled as against suppliant to an 
order for the discovery of documents by the com- 
bined effects of sect. 7 of the above Act, & R* S. C., 
Ord. 31, r. 12. — Tomline v. R. (1879), 4 Ex. D. 
252 ; 48 L. J. Q. B. 453 ; 40 L. T. 542 ; 27 W. R. 

651, C. A. , . 

Annotation : — Consd. Re Soc. les AffrO tours R6unis & Shipping 
Controller, [1921] 3 K. B. 1. 

.] — See , also, Crown Practice, Vol. XVI., 

p. 235, Nos. 307-308. 

168. Foreign state — Rule as ordinary litigant.] 

— Portugal (Queen) v. Glyn, No. 41, ante . 

169. .] — A foreign prince who comes 

voluntarily as a suitor into a ct. of law in England, 
becomes subject, as t-o all matters connected with 
that suit, to the jurisdiction of a ct. of equity. — * 
Rothschild v. Portugal (Queen) (1839), 3 Y. & C. 
Ex. 594 ; 1 60 E. R. 838. 

Annotation: — Refd. DuiT Development Co. v. Kolantan 
Government, [1923] 1 Ch. 385. 

170 . .] — Prioleau v. United States 

& Johnson, No. 172, post. 

171. ,] — A foreign sovereign suing in 

the cts. of this country submits to the jurisdiction 
to the extent only that (1) he must give discovery ; 
(2) cross proceedings in mitigation of the relief 
claimed by him can be taken against him. — South 
African Republic v. Oompagnie Franco-Belge 
du Chemin de Fer du Nord, [1898] 1 Ch. 190 ; 


77 L. T. 555 ; 46 W. R. 151 ; 14 T. L. R. 65 ; 
42 Sol. Jo. 66 . 

Annotations: — As to (2) Expld. The Tervaeto, [1922] P.259. 

Generally, Refd. Re Suarez, Suarez v. Suarez, [1918] 1 Ch. 

170; Duff Development Co. v . Kelanton Government, 

[1923] 1 Ch. 385. 

172. Officer to make discovery.] — The 

United States of America suing in the cts. of this 
country, & thereby submitting themselves to the 
jurisdiction, stand in the same position as a foreign 
sovereign, & can only obtain relief subject to the 
control of the ct. in which they sue, & pursuant 
to its rules of practice ; according to which every 
person sued in this ct., whether by an individual, 
by a foreign sovereign, or by a corporate body, is 
entitled to discovery upon oath touching the 
matters upon which he is sued, & to file a cross bill 
for the purpose of obtaining such discovery. 
Proceedings were accordingly stayed in a suit by 
the United States of America suing in their 
corporate capacity, until an answer should have 
been put in to the cross bill of deft. But ; — Held : 
the President of the United States had been 
improperly made a deft, to the cross bill, as the 


163 |. Discovery against — No 

power to order. ] — Tho Crown held certain 
lands at Ottawa for the purpose of tho 
Rideau Canal. To Its title to a portion 
of the lands was attached a further 
condition that no buildings should bo 
erected on such portion. The ct. was of 
opinion that the breach of the conditions 
referred to, did not work any forfeiture 
or let in the heirs. On motion under 
leave reserved : — Held : the heirs, sup- 
pliants, were not entitled to discovery 
or to an inquiry as to tho particular uses 
to which tne Crown had put tho lands 
in question, or as to what buildings 
had been erected thereon . 


Semble : such a declaration & 
inquiry might be made in a case in 
which the ct. had jurisdiction to grant 
relief. — M agee v. 11. (1894), 4 Exoh. 
C. 11. 63.— CAN. 

r. When represented by 

nominal defendant under statute.] — In 
a suit in equity against a nominal deft, 
a ppointed under Claims against Colonial 
Government Act, pitf. is entitled to an 
ol der directing deft, to file an affidavit 
of discovery of documents. — Ricket- 
son v. Smith (1895), 10 N. S. W. 
Eq. 170; 12 N. S. W. W. N. 14.— AUS. 


deft, appointed under Claims against 
Colonial Government Act will, in a 
proper case, be orderod to give dis- 
covery to pltf. both in equity & at 
law.— M orissky v. Young (1896), 
17 N. S. W. Eq. 157 ; 12 N. S. W. W. N. 
90 ; 13 N. S. W. W. N. 52.— AUS. 

represented by 
Settlement Hoard.] — The Soldier Settle- 
ment Board represents tho Crown & 
is not subject to discovery in an action 
against it. — Wright v. Peters & 
Soldier Settlement Board (1920), 
2 W. W. R. 690.— CAN. 
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person to give discovery. Semble : a demurrer 
should have been filed to a bill by the United 
States, where no public officer was put forward as 
representing their interests who could be called 
upon to give discovery upon a cross bill. — Prioleau 
v. United States & Johnson (I860), L. It. 2 Eq. 
659 ; sub nom. U.S.A. v . Prioleau, Prioleau v. 
U.S.A., 36 L. J. Oh. 36 ; 14 L. T. 700 ; 12 Jur. 
N. S. 724 ; 14 W. It. 1012. 

Annotations: — Consd. U.S.A. v. Wagner (1867), 2 Ch. Arp. 
582. Refd. South African Republic v. Compagnie Franco- 
Beige du Chemin de Fer du Nord, [1897] 2 Ch. 487. 

173. .] — A foreign sovereign state 

adopting the republican form of government, & 
recognised by the govt, of Her Majesty, can sue 
in the Cts. of Her Majesty in its own name so 
recognised. 

Such a state is not bound to sue in the name of 
any officer of the government, or to join as co-pltf. 
any such officer on whom process may be served, 
& who may be called upon to give discovery upon a 
cross bill. 

The ct. may stay proceedings in the original suit, 
until the means of discovery are secured in the 
cross suit (Lord Chelmsford, C. ; Lord Cairns, 
L.J.). — U.S.A. v . Wagner (1867), 2 Ch. App. 582 ; 
36 L. J. Ch. 624 ; 16 L. T. 646 ; 15 W. R. 1026, 
L. 0. & L. JJ. 

Annotations : — Consd. Liberia Republic v. Imperial Bank 
(1873), L. R. 16 Eq. 179. Folld. Peru Republic v. Woguolin, 
Weguelin v. Peru Republic (1875), L. R. 20 Eq. 140. 
Refd. Penedo v. Johnson (1873), 29 L. T. 452 ; Wolsbach 
Incandescent Gas Light Co. v. New Sunlight Incandescent 
Co. (1900), 83 L. T. 58. Mentd. Costa Rica Republic v. 
Erlanger, Erlanger v. Costa Rica Republic (1875), 45 
L. J. Ch. 145. 

174. .1 — A republic suing in its own 

name, was ordered to make an affidavit of docu- 
ments ‘ ‘ by one or more of its officers or ministers. ’ ’ — 
— Liberia Republic v . Imperial Rank (1873), 
L. R. 16 Eq. 179; 42 L. J. Ch. 574; subsequent 
proceedings (1874), 9 Ch. App. 569, L. JJ. ; sub 
nom . Liberia Republic v. Roye (1876), 1 App. 
Cas. 139, H. L. 

Annotations: — Consd. Penedo v. Johnson (1873), 22 W. R. 
103. Refd. Higginson v. Hall (1879), 10 Ch. D. 235 ; 
Nelson v. Nelson Lino (Liverpool), [1 906] 2 K. B. 217. 

175. .] — The proceedings in an 

original suit by a foreign govt, were stayed until 
pltfs. in that suit had given the name or names of 
persons who could be made deft, or defts., in a 
cross-suit by the same parties against the foreign 
govt., for the purpose of making upon oath the 
discovery required. — Peru Republic v. Weguelin, 
Weguelin v. Peru Republic (1875), L. R. 20 Eq. 
140 ; 44 L. J. Ch. 583 ; 32 L. T. 426 ; 23 W. R. 776. 

Annotations : — Consd. Costa Rica Republic v. Erlanger 
(1875), 1 Ch. D. 171. Mentd. Peru Republic v. Ituzo 
(1875), 32 L. T. 598. 

176. Stay of proceedings pending 
appointment.] — A deft, to a suit, instituted by a 
foreign state or corporate body, who institutes a 
cross-suit for the purpose of obtaining discovery 
from the original pltfs., is- entitled to have the 
proceedings in the original suit stayed until pltfs. 
have appeared in the cross-suit. But he is not 
entitled to have those proceedings stayed until any 


person whom ho has himself selected to make 
discovery on oath on behalf of the original pltfs. 
has appeared in the cross-suit. Pltfs. in the 
original suit can be compelled, by means of a stay 
of proceedings in their suit, to make discovery ; 
but they are entitled to point out who is the proper 
person to make discovery on oath on their behalf. — 
Costa Rica Republic v . Erlanger (1875), 1 Ch. 
D. 171 ; sub nom. Cost> Rica Republic v . 
Erlanger, Erlanger v. Costa Rica Republic, 
45 L. J. Ch. 145 ; 24 W. R. 151 ; l Char. Pr. Cas. 
113, C. A. 

Annotation : — Apld. Willis v. Baddoloy, [1892] 2 Q. B. 324. 


Sub-sect. 3. — Infants. 

Sec, now , R. S. C., Ord. 31, r. 29. 

177. Former law — Infant party — No discovery 

infant party to an action cannot bo 
compelled to make discovery of documents.- 
Curtis v. Mitndy, [1892 J 2 Q. B. 178 ; 40 W. R. 
317 ; 8 T. L. R. 388 ; 36 Sol. Jo. 309, D. C. 

178 . No discovery by next friend.] — 

The next friend to an infant pltf. is not a “ party 
to the action ” within R. S. C. 1875, Ord. 31, r. 12, 
& therefore cannot be compelled to make discovery 
as to documents in his possession or power relating 
to the matters in question in the action. — Re 
Corsellis, Lawton v. Elwes (1883), 52 L. J. Ch. 
399 ; 48 L. T. 425 ; 31 W. R. 414. 

Annotation : — Consd. Ingram r. Little (1883), 11 Q. B. D. 251 . 

179. .] — The ct. refused either 

to order the next friend of an infant pltf. to make an 
affidavit as to documents, or to stay the action till 
he made such affidavit. — Dyke v. Stephens 
(1885), 30 Ch. D. 189 ; 55 L. J. Ch. 41 ; 53 L. T. 
561 ; 33 W. R. 932 ; 29 Sol. Jo. 682. 

Annotations: — Folld. Scott v. Consolidated Bank, [1893] 

W. N. 56. Apld. Pink v. Shurwood, [1913] 2 Ch. 286. 
Refd. Paspati v. Paspati, [1914] 1\ 110. 

180. .] — Scott v . Consoli- 

dated Bank, [1893] W. N. 56. 

181. Divorce proceedings — Application of Rules 
of Supreme Court.] — Redfern v. Redfern, No. 
99, ante. 

See , generally , Infants & Children. 


Sub-sect. 4. — Lunatics and Persons of 
Unsound Mind. 

A. Discovery. 

182. Whether next friend may make affidavit.] 

— Where a pltf. of unsound mind sues by a next 
friend, the deft, is entitled to an affidavit of 
documents made by the next friend or by some one 
acquainted with the facts. — Higginson v. Hall 
(1879), 10 Ch. D. 235 ; 48 L. J. Ch. 250 ; 39 L. T. 
603 ; 27 W. R. 469. 

Annotations : — Dbtd. Dyko v. Stephen** (1885), 30 Ch. D. 189. 
N.F. Pink v. Sharwood, [1913] 2 Ch. 286. Refd. Scott v. 
Consolidated Bank, [1893] W. N. 56 ; Paspati v. Paspati, 
[1914]P.110. 

-.] — The next friend of a person of 


Nor Crown officers' reasons for refusal 
discussed .] — when a govt, department 
objeots to the production of documents 
on the OTOund that in their opinion the 
production would be prejudicial to the 
public service, the ct. will not consider 
the question, but will refuse to grant 
diligence on their recoveiy even in 
actions where a govt, department is 
pursuer. — A dmiralty Comra. v. Aber- 
deen Steam Trawling & Fishing Co., 
[1908] S. C. 335.-— SCOT. 

PART II. SECT. 4, SUB-SECT. 3. 

b. General rule — Not enforceable 


against infant party.] —An infant party 
to a suit cannot be compelled, under 
Code of Civil Procedure, s. 129, to 
give discovery by affidavit Sc inspec- 
tion of documents in bis possession 
relating to the suit. To adopt the 
practice lately .introduced in England 
would be objectionable mainly on 
three grounds : because it is not con- 
templated by the Code of Civil Pro- 
cedure ; because it is inconsistent with 
existing rules of practice ; because 
there is no method of enforcing an 
order of discovery against an infant. — 
Duncan v . Bhoybo Prosad (1895), 


I. L. It. 22 Calc. 891.— IND. 

c Circumstances justifying depar- 
ture from rule.] — Nathmull Narsing- 
das v. Malharrao Holkar (1894), 
I. L. It. 19 Bom. 350.— IND. 

d. Infant suing by next friend — 
Discovery against next friend.}-— Where 
pltfs. in a suit were infants suing bv 
their next friend the ct. made an ordc • 
directing the production of documents 
under Chancery Act, 1867 (c. 44), s. 73, 
on the oath of the nextlfriend. — Crowe 
v. Bank of Ireland (Governor & Co.) 
(1871), 5 1. It. Eq. 578.— IR. 
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Sect . 4. — By and against what persons obtained: 

Sub-sect . 4, A. & B. Sect. 5 : Sub-sects. 1 

unsound mind cannot be ordered to file an affidavit 
of documents under R. S. 0., Ord. 31, r. 12. 

In an action by a person of unsound mind by a 
next friend an order was made that the person of 
unsound mind by his next friend “ & such next 
t friend ” should file an affidavit of documents, & 
the next friend filed an affidavit accordingly, & 
def is. then applied for a further & better affidavit : 
— Held: the order having been made without 
jurisdiction, the ct. could refuse the application 
without first setting aside the order. — Pink v. 
Sharwood (J. A.) & Co., Ltd., [1913] 2 Ch. 286 ; 
82 L. J. Ch. 542 ; 108 L. T. 1017 ; 57 Sol. Jo. 663. 
Annotation : — Reid. Paspati v. Paspati, [1914] P. 110. 

184. Liability of guardian ad litem — Where 
lunatic not so found.] — Paspati v. Paspati, No. 
104, ante . 

B. Production. 

185. Against lunatic — Production by guardian.] 

— Capon v. Garnier (1750), 1 Dick. 286 ; 21 E. It. 
278. 

186. By lunatic — Wrongful detention in asy- 
lum.] — Ruck v. Stillwell, Stillwell v. Rune 
(1859), 1 F. & F. 546. 

187. Not of medical report on his alleged 

lunacy.] — An inquisition in lunacy being pending, 
the master in lunacy made an order under Lunacy 
Act, 1891 (c. 65), s. 26 (2), that the alleged lunatic 
should attend at a certain time & place for exami- 
nation by a medical practitioner. The alleged 
lunatic attended under compulsion of the order, 
& saw the medical practitioner in private. He put 
the result of his examination into the form of a 
letter, & addressed it to petitioner’s solrs. He 
made no communication on the subject to the 
alleged lunatic, <fc petitioner’s solrs. declined to 
allow her to see the report, but stated that they 
intonded to call the medical practitioner as a 
witness at the inquisition. The alleged lunatic 
then applied for an order that petitioner should 
file the report & supply her with a copy of it : — 
Held : the medical practitioner was not an officer 
of the ct., nor employed by the ct., but was simply 
directed to examine the alleged lunatic in order to 
qualify himself to give evidence on the inquisition 
os to her st ate of mind ; he was not bound to make 
any report before the inquisition, & his report was 
practically the proof of the evidence which he pro- 
posed to give at the hearing ; & the alleged 

lunatic was no more entitled to see it than the 


living. — Re Sartoris’ Lunacy, Wylde v. Arnold 
(1862), 1 New Rep. 4, L. JJ. 

191 . At suits of claimants to lunatic’s 

estate.] — A party claiming to be heir to a lunatic 
was permitted, alter the possession of the estates 
had been given up to the parties reported to be the 
heirs, to inspect deeds & documents remaining 
in the Master’s office which, . it seems, may be 
retained till a proper investigation has taken place. 
— Re Norfolk (Dowager Duchess), Ex p. 
Clarke (1822), Jac. 589 ; 37 E. R. 973, L. C. 
Annotations Refd. Re Ferrior, Carrow v. Ferrior, Dunn v. 

Ferrior (1807), 3 Ch. App. 175. Mentd. Re Butler (1866), 

1 Ch. App. 607 ; Carrow v. Forrior, Dunn, v. Ferrior 

(1868), 3 Ch. App. 719 ; Re Parsons, Stockley v. Parsons 

(1890), 45 Ch. D. 51. 

192. .] — Re Silcock’s Lunacy, 

Hutton v . Hutton (1862), 1 New Rep. 4, L. JJ. 
Annotation : — Reid. Re Strachan, [1895] 1 Ch. 439. 

193 . ,] — Any party to a suit relating 

to the estate of a lunatic is entitled to inspection & 
production, at the hearing of the suit, of all 
documents relating to the lunacy in the custody of 
the master in lunacy. — Re Wood, Banner v. 
England (1863), 4 De G. J. & 8m. 134; 3 New 
Rep. 272 ; 33 L. J. Ch. 334 ; 9 L. T. 698 ; 10 
Jur. N. S. 60 ; 12 W. R. 293 ; 46 E. 1L 867, L. JJ. 

Annotations : — Folld. Re Smyth (1880), 15 Ch. v D. 286. 

Distd. Re Strachan, [18951 1 Ch. 431). 

194. .] — Where two rival claimants 

had filed bills praying for a receiver of the real 
(‘st ates pending the decision of their rights, & then 
presented petitions in lunacy for the appointment 
of a receiver, the ct. refused the application in 
lunacy, & also declined to exercise its original 
jurisdiction in Chancery for that purpose, upon an 
interlocutory application in the suits. But the 
ct. made an order in lunacy for the deeds to be 
retained in the master’s office for inspection by 
claimants — /te Ferrior, Carrow v. Ferrior, 
Dunn v. Ferrior (1867), 3 Ch. App. 175 ; 37 
L. J. Ch. 571, n. ; 18 L. T. 65 ; 16 W. R. 298, L. J. 

Annotations: — Refd. Re Hinclicliffe (1894), 64 L. J. Ch. 76 ; 

Re Strachan, [1895] 1 Ch. 439. 


195 . Primd facie title.] — According 

to the practice in lunacy the ct. will order produc- 
tion of all documents in the custody of the master 
or registrar relating to the estate of a deceased 


lunatic on the application of a person claiming 
under him. But he must make out a primd facie 
title to the estate . — Re Smyth (1880), 15 Ch. D, 
286 ; 50 L. J. Ch. 31 ; 43 L. T. 234 ; 28 W. R. 
925, C. A. 

Annotations : — Folld. Re Smyth (1881), 1G Ch. D. 673. 
Distd. Re Strachan, [1895] 1 Ch. 439. 


proofs of the other witnesses whom petitioner 

intended to call. — Re B , [1892] 3 Ch. 194 ; 

67 L. T. 62 ; sub nom. Re Bathe (No. 2), 61 
L. J. Ch. 487, C. A. 

For use at inquiry as to alleged 
lunacy.] — Re Catiicart. [1902] W. N. 80. 

189. Where no committee appointed — Inspec- 
tion by Official Solicitor.] — Before a committee 
had been appointed of a lunatic’s estate the ct. 
made an order for the Official Soir. to inspect the 
securities & other documents which the lunatic had 
deposited with a co. for safe custody. — Re Camp- 
bell (1880), 13 Ch. D. 323 ; 42 L. T. 105 ; 28 
W. R. 480, C. A. 

190. Where documents relating to lunatic 
deposited in court — How obtained — When lunatic 
still living.] — An order in lunacy is requisite for 
production & inspection of documents filed in 
office of the master in lunacy, where the lunatic is 


196. .] — A lunatic having died 

intestate, & an action having been commenced 
for recovery of his real estate : — Held : deft., who 
produced primd facie evidence of his being heir-at- 
law of the lunatic, was entitled to an order to 
inspect the documents relating to the estate which 
wore in the custody of the registrars in lunacy, 
although it was sworn on the other side, & not 
contradicted, that the lands had descended to the 
lunatic from his mother, & that deft, was no rela- 
tion to the mother . — Re Smyth (1881), 16 Ch. D. 
673 ; 29 W. R. 585, C. A. 

Annotation: — Distd. Re Strachan, [1895] 1 Ch. 439. 

197. .] — R., a lunatic, so found by an 

inquisition that had never been superseded, 
executed certain testamentary documents shortly 
before her death. After her decease, in an action 
to admit those documents to probate, certain of 
her next of kin opposed the grant, on the ground 


PART II. SECT. 4, SUB-SECT. 4.— B. 

e. Against lunatic — Affidavit bj 
next f riend — Sufficient compliance with 


order .] — Where a person of unsound 
mind sues by a next friend, the usual 
praecipe order that pltf, do produce is 


affidavit of the next mend. — T ravtsb 
v. Bell (1881), 8 P. R. 550.— CAN, 
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that deceased at the time of the execution of the 
documents was not of sound mind, memory, & 
understanding. In the course of his examination 
the chairman of the Board of Chancery Visitors 
declined to produce certain reports as to the 
mental condition of deceased at the time of 
the execution of the documents in question, on 
the ground that he was prohibited by Lunacy Act, 
1890 (c. 5), s. 186, from doing so : — Held : the 
patient being dead, the reports as to her condition 
must, by sect. 186, be treated as non-existent, & 
no order could be made for their production. — 
Roe v . Nix, [1893] P. 66 ; 62 L. J. P. 36 ; 68 L. T. 
26 ; 9 T. L. R. 128 ; 1 R. 472. 

Annotation : — Mentd. Brown v. Penn (1895), 12 T. L. R. 40. 

198. Necessity for order permitting.] — No 

one is allowed to inspect documents in the custody 
of the Ct. in Lunacy without an order of one of the 
masters or of a judge in lunacy. — Re Strachan, 
[1805] 1 Ch. 439 ; 64 L. J. Ch. 321 ; 72 L. T. 175 ; 
59 J. P. 102 ; 60 J. P. 36 ; 43 W. R. 369 ; 11 
T. L. R. 215 ; 12 R. 148, C. A. 

Annotation: — Retd. Goldstone v. Williams, Deacon, [1899] 
1 Ch. 47. 


Sect. 6. — AT WHAT STAGE OF PROCEEDINGS 

GRANTED. 

Sub-sect. 1. — In Generate 

199. General rule — Discretion of court.] — The 

ct. has discretionary power to make an order for 
discovery & production of documents at any time 
after the writ is issued, although the issues have 
not been defined by the pleadings. 

The statement of claim in an action was delivered 
on Mar. 1, & oh Apr. 16 pltf. obtained an order for 
discovery & production of documents, no objection 
being taken on the part of deft, that the defence 
had not been delivered. The defence was delivered 
on May 2, & on May 4, deft, served notice of motion 
to discharge the order, the objection being that 
the order when made was irregular, the matter in 
question in the action not being then so defined as 
to show what documents were material : — Held : 
the order was within the jurisdiction of the ct., <fc 
ought not to be disturbed. — Mellor v. Thompson 
(1883), 49 L. T. 222, 0. A. 

200. Not till issue joined.] — No inspection of 
books, etc., will be granted till issue joined. — 
Hodges v. Atkis (1773), 2 Wm. Bl. 877 ; 3 Wils. 
398 ; 96 E. R. 510. 

Annotation : — Apld. Southampton Corpn. v. Graves (1800), 

8 Term Hop. 590. 

201. In motion for new trial.] — The ct. will not 
order a party to permit his opponent in the cause 
to inspect & take a copy of a deed of conveyance, 
with a view only to the discussion of a rule for a 
new trial. — Wood v. Morewood (1840), 9 Dowl. 
44 ; 2 Scott, N. R. 204 ; 10 L. J. C. P. 53 ; sub- 
sequent proceedings (1841), 9 Dowl. 669. 

202. .] — Houghton v, Hemmett (1848), 

11 L. T. O. S. 69. 
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213 1. Not HU after statement of claim 
delivered — Exceptions — For preparation 
of statement of claim.] — Production of 
documents should not be ordered to be 
made by deft, for benefit of pltf, before 
ho delivers his statement of claim, 
unless the Judge is satisfied that the 
documents called for are essential to 
the statement of the claim. — A rthur 
Sc Co., Ltd. v. Runians (1898), 18 
P. R. 205*— CAN. 

1. Documents essential to pre- 

paration of claim — Loss by plaintiff of 


203. Not after evidence concluded .] — Re Wills’ 
Trade-Marks, No. 88, ante . 

204. Patent action — When petition comes into 

list.]-— A petition for revocation ought not to be 
put into the witness list until it is effective for 
hearing. Inspection or discovery should be applied 
for when the petition comes into the petition list. — 
Re Scott’s Patent (1902), 19 R. P. O. 273. 

205. Not before issues defined.] — Ther- 

mos, Ltd. v. Isola, Ltd.. No. 75, ante . 


Sub-sect. 2. — On Plaintiff’s Application. 

206. Not till after statement of claim delivered.] 

— Cashin v . Craddock, No. 135, ante. 

207. .] — A.n application for discovery 

made before delivery of the statement of claim 
was ordered to bo adjourned. — Anon. (1876), 
20 Sol. Jo. 282 ; 2 Char. Cham. Cas. 50 ; Bitt. 
Prac. Cas. 122. 

208. .] — Before] discovery, the statement 

of claim must first be delivered, except under 
special circumstances. — A n on. (1876), 20 Sol. Jo. 
282 ; 2 Char. Cham. Cas. 49 ; Bitt. Prac. Cas. 1 16. 

209. .] — An application for discovery 

before delivery of the statement of claim was 
adjourned until a statement of claim should be 
delivered, notwithstanding it was stated the 
indorsement on the writ gave full particulars.— 
Anon. (1876), 20 Sol. Jo. 282 ; 2 Char. Cham. Cas. 
50 ; Bitt. Prac. Cas. 117. 

210. .] — Deft, in an action of ejectment 

will not be ordered to make an affidavit of docu- 
ments unless the ct. is satisfied, upon the pleadings 
or upon affidavit, that pltf. has some tangible 
ground of action. 

Semble : such an order should never be made 
before the delivery of the statement of claim. — 
Philipps v. Philipps (1879), 40 L. T. 815 ; 27 
W. R. 939. 

211. .] — Qu. : Whether there is any 

general rule of practice that pltf. cannot obtain an 
order for production of documents before he has 
delivered his statement of claim. — Costa Rica 
Republic v. Strousbero (1879), 11 Ch. D. 323 ; 
40 L. T. 401 ; 27 W. R. 512, C. A. 

Annotation : — Held. Whitwliam v. Moss (1895), 73 L. T. 57. 

212. County court action — Transferred to 

Chancery Division.] — In an action for the recovery 
of land commenced by plaint in a county ct., & 
afterwards transferred to the Ch. Div. of the High 
Ct., the proceedings after transfer will be con- 
ducted according to the practice of the High Ct., so 
that pltf. is not entitled to discovery & production 
until he has delivered a statement of claim in the 
action. — Davies v. Williams (1879), 13 Ch. D. 
550 ; 49 L. J. Ch. 352 ; 42 L. T. 469 ; 28 W. R. 
223. 

213. Exceptions — For preparation of 

statement of claim.] — Where it was alleged that 
discovery was necessary for the preparation of the 
statement of claim, an order was made accordingly 

issued summons for an amount to be 
fixed after examination of the partner- 
ship books. Sc on appearance being 
entered, but before filing Ids declara- 
tion obtainod a discovery order, Sc 
deft, applied for a stay of discovery 
until pltf. filed his declaration, on the 
ground that the application was a 
fishing one Sc not made bond fide : — 
Held : as discovery at this stage was 
not prejudicial to justice or inexpe- 
dient Sc as the order was not obtained 
merely for the purpose of fishing for a 
declaration, in the absence of anything 
to the contrary of the rules, the order 
should stand & discovery* proceed. — 


letter containing terms of contract .] — An 
action was brought on an agreement, 
the terms of which were embodied in 
a letter written by defts. to pltf., & 
which letter pltf. had lost. Pltf., on 
an appearano© being entered, applied 
to derts. for a copy of said letter, 
which defts. refused to give : — Held : 
pltf. was entitled to a general order for 
discovery, thoftgh the statement of 
claim had not yet boon filed. — S tkwart 
v. Eatner Safe Co. (1907), 41 X. L. T. 
74.— IR. 

" r ’g. Amount to be fixed 

by partnership books .] — Where pltf. 
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Sect. 5 . — At what stage of proceedings granted: Sub- 
sects. 2, 3 4.] 

before delivery of the statement of claim. — Ley v . 
Marshall (1876), Bitt. Prac. Oas. 100 ; 2 Char. 
Cham. Cas. 59. 

Annotation : — Distd. Cashin t’. Craddock (1876), 2 Ch. D. 140. 

214. Special circumstances.] — Anon. 

(1876), No. 207, ante. 

215. Not before defence delivered.] — Pltf., 
after delivering a statement of claim is not, as a 
general rule, entitled, under R. S. C., Ord. 31, r. 12, 
to an order dor discovery of documents before a 
statement of defence is delivered, because, until 
that happens, it is impossible to say what the 
matters “ in question in the action ” are. — Han- 
cock v. Guerin (1878), 4 Ex. D. 3 ; 27 W. R. 112. 

Annotations : — Consd. Philipps v. Philippe (1870), 40 L. T. 
815 ; Union Bank of London v. Manby (1879), 13 Ch. JD. 

216. No absolute rule.] — The ct. has a 

discretion in ordering discovery, & there is no 
absolute rule that a deft, should not be ordered to 
make an affidavit of documents before the delivery 
of his statement of defence. — Edklston v. Russell 
(1888), 57 L. T. 927. 

Annotation : — Refd. Woolf o r. Automatic Picture Gallery 
(1902), 19 It. 1\ C. 101. 

217. After Issue joined.] — Anon. (1876), No. 
128, ante . 


Sub-sect. 3. — On Defendant’s Application. 

218. Not till after defence delivered.] — A motion 
by deft, to a bill for a partnership account for a 
production of the accounts before answer was 
refused. — Pickering v. Ridgy (1812), 18 Ves. 484 ; 
34 E. R. 400, L. C. 

A nnatations ; — Expld. & Distd. Mickelthwait v. Moore (1817), 

3 Mor. 292. Refd. Brown v. Newall (1837), 2 My. & Cr. 

558 ; Shophord v. Morris (1838), 1 Beav, 175. 

219. .] — Where a pltf. set out in his bill a 

letter written by deft., & stated that it was pltf.’s 
intention to prove & put in evidence all letters 
which had passed between him & deft, on the 
subject of the transactions in question, if so 
advised : — Held : deft, was not entitled, before 
putting in his answer, to move for the production 
of pltf.’s documents. — Halli day v. Temple 
(1856), 8 De G. M. & G. 96 ; 44 E. R. 325, L. JJ. 
Annotation : — Apld. Turner v. Burkinshaw (1863), 4 Gift. 399. 

220. .] — A pltf. is not bound to produce 

accounts A documents for the inspection of a 
deft, before answer, even though they be referred 
to in the bill, where the objects of the suit relates 
to the accuracy of those accounts & documents. — 
Turner v. Burkinshaw (1863), 4 Giff. 399 ; 
2 New Rep. 414 ; 8 L. T. 569 ; 9 Jur. N. S. 866 ; 
1 1 W 7 . R. 851 ; 66 E. R. 762. 

221. .] — The ct. will not order pltf. to 


produce documents until after deft, has put in his 
answer. — F airbairn v. Lay, Smith v. Lay (1870), 
22 L. T. 785 ; 18 W. R. 915. 

222. .] — An application for discovery 

before delivery of the statement of defence was 
adjourned until after the defence should be 
delivered. — Mercantile Mutual Insurance Co. 
v. Siioesmith (1876), Bitt. Prac. Cas. 131 ; 2 Char. 
Cham. Cas. 53. 

223. .] — An application for discovery 

made before the defence had been delivered was 
adjourned until delivery of the defence.- — Plum v. 
Normanton Iron & Steam Co., Ltd. (1876), 
Bitt. Prac. Cas. 131 ; 2 Char. Cham. Cas. 53. 

224. .] — An application for discovery was 

adjourned until after the statement of defence 
should be delivered. — Anon. ( 1876), 20 Sol. Jo. 282 ; 
2 Char. Cham. Cas. 50 ; Bitt. Prac. Cas. 124. 

225. .] — 1 lefts., before putting in their 

statement of defence, moved for the production by 
pltfs. of the* conveyance under which they held their 
land, in order to ascertain whether it contained 
a reservation of minerals : — Held : the land having 
been conveyed to pltfs. in fee simple, they were 
primd facie entitled to the land down to the centre 
of the earth, & unless defts. could show that they 
were not so entitled pltfs. could not be compelled 
to produce their title deeds. — Egrkmont Burial 
Board v. Egremont Iron Ore Co. (1880), 14 
Ch. I). 158 ; 49 L. J. Oh. 623 ; 42 L. T. 179 ; 
28 W. R. 594. 

226. .] — PJtf. cannot generally be com- 
pelled to produce to deft, a document relating to 
his own title only, though such document is 
referred to in his pleadings, until deft, has put in 
his defence. 

Pltf. in his pleadings referred to a document on 
which his title depended & declined to produce it 
to deft, before statement of defence was put in : — 
Held : pltf. had “ sufficient cause for not complying 
with the notice ” to produce under R. S. C. (1875), 
Ord. 31, r. 14. — Webster v. Whewall (1880), 
15 Ch. D. 120 ; 49 L. J. Ch. 704 ; 42 L. T. 868 ; 
28 W. R. 951. 

Annotations : — Consd. Quilter v. Heatly (1883), 23 Ch. D. 42. 

Refd. He HinohliiTo (1894), 12 It. 33. Mentd. Roberts v. 

Oppenheim (1884), 26 Ch. D. 724, 

227. .] — The ct. will as a rule refuse 

discovery of documents before the statement of 
defence is delivered, notwithstanding the wide 
expressions contained in R. S. C., Ord. 31, r. 14. — 
British & Foreign Contract Co. v . Wright 
(1884), 32 W. R. 413, D. C. 

228. .] — Woolfe v. Automatic Picture 

Gallery, Ltd. (1901), 19 R. P. C. 161. 

229. Except In special circumstances.] — 

Pltf., unless he specifically offers to do so by the 
bill, or is required to do so by a cross-bill, is not 
bound to produce, previous to deft, being compelled 
to put in his answer, documents admitted to be in 


Tkperson v. Hoffman (1910), 20 

C. T. R. 88. — S. AF. 

h. Before statement of claim de- 
livered — Action by administratrix to 
eject defendant — In possession of intes- 
tate* 8 premises rf* documents of title .] — 
Where pltf. as administratrix of 
deceased, who had been in possession 
of certain premises up to the time of 
her death, brought an action against 
deft, to reoovor possession of these 
premises & for a declaration of title 
thereto, & where pltf. before delivering 
a statement of claim, applied for 
discovery of documents, alleging that 
the premises sought to he recovered 
were hold by deceased under leases 
& other documents of title, which 
documents were in the premises at the 
time of deceased's death & remained 


there until deft, entered into possession, 
& were, at the time of action brought, 
in his possession, power, or procure- 
ment : — Held : notwithstanding that 
a statement of claim had not been 
delivered, the circumstances were such 
as to entitle pltf. to discovery limited 
to the documents in the possession, 
power, or procurement of deft., 
showing the terms for which deceased 
held the premises. — K insell a v. 
Flanagan (191)1), 35 I. L. T. 98.— IR. 

215 i. Not before defence delivered .] — 
A pltf. Is not entitled to obtain an 
order for discovery of documents, 
under Ord. 31, r. 11, until after the 
delivery of the defence, unless a special 
case is made by affidavit for granting 
such discovery at an earlier stage of 
the proceedings. — Cleary v, Fitz- 


gerald (1878), 1 L. R. lr. 492.— IR. 

PART II. SECT. 5, SUB-SECT. 3. 

k. Before defence delivered.] — The 
information deft, requires to enable 
him to plead or counterclaim can ho 
obtained by means of an order requir- 
ing pltf. to make discovery of docu- 
ments before deft, is required to 
plead, & the order will bo granted. — 
Reid v. Nelles (1910), 15 W. L. R. 
578.— CAN, 

deft, to wait until plea has been filed 
before making application for a dis- 
covery order. Whore action had been 
instituted on an account annexed to 
the declaration & deft, before filing 
plea applied for a discovery order : — 
Held ; as the action was founded on 
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his, pltf.’s, possession & alleged as proving his 
case. — Bate v. Bate (1844), 7 Beav. 528 ; 2 
L. T. O. S. 475 ; 8 Jut. 232 ; 49 E. R. 1170. 
Annotation : — Refd. Turner v. Burkinshaw (1863), 4 Gift. 390. 

230. .] — Discovery will be allowed 

in special cases before the statement of defence is 
delivered. — Anon. (1875), 20 Sol. Jo. 81 ; Bitt. 
Prac. Cas. 32 ; 1 Char. Cham. Cas. 100. 

231 . .] — An application by a deft. 

for discovery before his defence had been delivered 
& without any special ground being put forward 
for the application, was adjourned until delivery 
of the defence. — Anon. (1876), Bitt. Prac. Cas. 
118 ; 2 Char. Cham. Cas. 50. 

232. Before defence delivered — Without special 
circumstances.] — In an action for redemption 
against a mtgee. in possession, an order for pro- 
duction of documents made before the defence was 
delivered, & without any special case for production 
being made, was affirmed. — Union Bank of 
London v. Manby (1879), 13 Ch. D. 239 ; 49 
L. J. Ch. 106 ; 41 L. T. 393 ; 28 W. R. 23, C. A. 

233 . Unless reasons to contrary.] — Pltf. 

by his statement of claim referred to certain 
entries in his own books, to two letters written to 
himself, & to two letters written by himself. Deft., 
as soon as the statement of claim was delivered, 
applied for production of the books, of the letters 
written to pltf., & of copies of the letters written 
by pltf. Pltf.’s solrs. refused to produce any of 
them, as deft, had not delivered statement of 
defence. Deft, then applied to the ct. for pro- 
duction : — Held : production must be ordered at 
once of documents referred to in the pleadings 
unless some special reason against it could be 
shown, & pltf. must produce his books, with the 
usual liberty to seal up the parts other than the 
entries, & must also produce the letters written to 
himself, but he could not be ordered to produce 
copies of letters written by himself, there being no 
reference to such copies in the statement of claim. — 
Quilter v. Heatiy (1883), 23 Ch. D. 42 ; 48 
L. T. 373 ; 31 W. R. 331, C. A. 

Annotations: — Distd. Roberta v. Oppenbelm (1884), 26 

Ch. D. 724. Refd. Smith v. Harris (1883), 48 L. T. 809. 

Mentd. Dashwood. v. Magniac, [1891] 3 Ch. 306. 

234 . Only material for defence lying in 

discovery.] — Where a salvage action was brought 
against a derelict ship, defts. were allowed dis- 
covery before delivering a defence, with the object 
of obtaining the only possible material for a defence. 
— The Locii Maree (1895), cited in Roscoe’s 
Admiralty Jurisdiction & Practice, 4th ed., at p. 
346. 

235. Before appearance — Plaintiff able to sign 
Judgment In default.] — Anon. (1875), 20 Sol. Jo. 
81 ; Bitt. Prac. Cas. 32 ; 1 Char. Cham. Cas. 43. 

236. Before plaintiff’s declaration.] — Except 
under special circumstances, the ct. will not, where 
by the indorsement on the writ of summons it 
appears that the action is to recover principal & 
interest on a mtge. deed, order pltf. before declara- 
tion to allow deft, inspection of the deed ; for non 

documents in pltf.’s possession, such 
order should be granted. — E hlers v . 

Malmesbury Board op Executors 
(1909), 26 S. C. 406.— S. AF. 

m. To ascertain amount of 

damages — With view to payment into 
court with defence .] — A cleft. may 
obtain discovery of documents, under 
Ord. 31, r. 11, before defence has been 
delivered, when such discovery is 
necessary for the purpose of ascer- 
taining what damage pltf. has actually 
Buffered, with a view to paying money 
into ct. with the defence. — M egaw v . 

M'Diarmid (1882), 10 L. R. Ir. 376. — 

IR. 

J. — VOL. XVIII. 


constat that pltf. may declare upon the deed, & it 
may turn out that the application is premature. 
The fact that deft, executed the deed under the 
advice of pltf.’s attorney, without any copy of it, 
& is ignorant of its effect or contents, is not suffi- 
cient to justify the application at so early a stage 
in the cause. — Jones v . Hargreaves (I860), 
29 L. J. Ex. 368. 

237. Where defendant himself in contempt for 
not making affidavit.] — Although a deft, is in 
contempt, not for non-payment of costs, but for 
non-compliance with orders of the ct., he is 
entitled to take any step required for the purpose 
of his defence. 

Deft, being in contempt for not having made an 
affidavit of documents, applied for an order that 
pltf. should make an affidavit of documents : — 
Held : he was entitled to the order, but the 
affidavit & production by pltf. were to be after an 
affidavit & production by deft. — Haldane v. 
Eckford (1869), L. R. 7 Eq. 425 ; 38 L. J. Oh. 372 ; 
20 L. T. 389 ; 17 W. R. 570. 

Annotation: — Mentd. Kennedy v. Wakefield (1870), 39 

L. J. Ch. 827. 


Sub-sect. 4. — Before or after Particulars. 

238. General rule — Fraud.] — There is no hard 
& fast rule as to the class of cases in which particu- 
lars will be ordered to be delivered before discovery, 
or discovery to be given before particulars ; but 
the ct. will, in the exercise of its discretion, look 
at all the circumstances in each case. 

In an action in which pltfs. alleged that they 
had lost business by reason of the fraudulent acts 
of defts., giving one specific instance of fraud in 
their statement of claim, which was admitted by 
defts., & alleging that “ on divers other occasions ” 
defts. had taken orders from “ divers other 
persons ” for coal from pltfs.’ colliery, & fraudu- 
lently supplied coal not purchased from pltfs. : — 
Held : as defts. had means of ascertaining from 
their books whether other frauds of the kind 
alleged had been committed, which pltfs. had not, 
defts. were not entitled to particulars before 
giving discovery. — Waynes Merthyr Co. v. 
Radford & Co., [1896] 1 Ch. 29 ; 65 L. J. Ch. 140 ; 
73 L. T. 624 ; 44 W. R. 103 ; 40 Sol. Jo. 85. 
Annotations : — Refd. Duke v. Wisden (1897), 77 L. T. 67 

Arnold & Butler v, Bottomley, [1908] 2 K. B. 151. 

239. Before particulars — Fraud.] — Pltfs. em 
ployed defts. to purchase goods, as their agents, 
at the lowest possible prices. Pltfs. sued for an 
account, & in their statement of claim alleged that 
defts. had purchased goods at prices higher than 
the current prices, & had secretly received from 
the vendors allowances or commissions. The 
charges against defts. were stated in general terms, 
no particulars being mentioned. Defts. denied 
the charges, & pleaded a settled account. Pltfs. 
applied for production of documents : — Held : 
pltfs. were not bound to give particulars of fraud 

documents before dolivorv of defence 
for tho purpose of enabling’ pltf. to 
give particulars of charges or fraud 
made in the statement of claim. — 
B e au on amp V . MuiRintAD (1898), 
a R. 418.— CAN. 

an action for 
damages for false representations made 
by defts. whereby pltfs. were induced 
to supply them with goods & money, & 
to enter into agreements with them, 
to pltfs.’ loss : — Held : it was enough 
for pltfs. to aver in their statement of 
claim that the goods Sc money were 
supplied on the faith of statements, 
falsely Sc fraudulently made; Sc this 

F 
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n. General rule,}— There is no 
hard Sc fast rule os to the class of 
cases in which particulars should 
precede discovery or discovery be 
ordered before particulars, but the 
judge must exercise a reasonable 
discretion in every case after carefully 
looking at all the facts Sc taking into 
account any *spocial circumstances. — 
Townsend v . Northern Crown Bank 
(1909), 14 O. W. R. 727 ; 1 O. W. N. 
69 ; 19 O. L. R. 480.— CAN. 

o. Before particulars — Allegation of 
fraud.] — The ct. has discretion to 
order deft, to make an affidavit of 
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Sect* 5. — At what stage of proceedings granted: Sub- 
4&r>. Sect. 6.] 

under R. 8. 0., Ord. 19, r. 6, before obtaining 
discovery of documents. 

R. S. 0., Ord. 31, r. 20, does not do more than 
give the judge a discretion in such matters. In 
Some cases it may be perfectly right that when 
there is a plea which would prevent the necessity 
of the discovery, which would be a bar to the 
right of discovery, that should be settled first 
(Cotton, L.J.). 

The ordinary order for production ought to 
bo made, except that such of the books as are in 
Japan must be produced in that country (Bacon, 
V.-C.). — Whyte v. Ahrens (1884), 20 Ch. D. 717 ; 
54 L. J. Ch. 145 ; 50 L. T. 344 ; 32 W. R. 649, 0. A. 

Annotations : — Distd. Leltch v. Abbott (1886), 31 Ch. D. 374. 

Apld. Sachs v. Spellman (1887), 37 Ch. D. 295. 

240. Defendant knowing facts in dispute — 

Ignorance of plaintiff.] — Where deft, has means of 
knowing the facts in dispute, & pltf. has not, deft, 
is not entitled to particulars until after he has 
given discovery. 

Pltf s., who were exors. of a married woman, 
sued her husband to establish that a quantity of 
the furniture & other chattels comprised in an 
inventory which had been taken of the goods in 
deft.’s house, belonged to the separate estate of the 
wife. The husband applied for particulars of 
demand showing which chattels they claimed : — 
Held : the application ought to stand over till the 
husband had made an afll davit which of the articles 
belonged to the wife. — Millar v. Harper (1888), 
38 Ch. D. 110 ; 57 L. J. Ch. 1091 ; 58 L. T. 098 ; 
36 W. R. 454, C. A. 

Annotations: — Distd. Woolfo v. Automatic Picture Gallery 

(1902), 19 It. P. O. 161. Retd. Waynoa Merthyr Co. v. 

Radford (1895), 65 L. J. Ch. 140. 

241. Inquiring into damages.] — Judg- 

ment having been obtained by pltfs. for breach of 
defts.* covenant, restricting him as to the trade 
formerly carried on by him, & now carried on by 
pltfs., with an enquiry as to damages, deft, was 
ordered to make an affidavit of the documents 
relating to the matters in question in the enquiry. 
Before complying with the order, deft, applied 
that pltfs. might first be ordered to give particulars 
of damage : — Held : he was entitled to a statement 
of the heads of claim under which pltfs. sought 
damages before completing his affidavit of docu- 
ments. On appeal : — Held: the order ought to be 
discharged, inasmuch as pltfs. would not be able 
to make any statement which would limit the 
scope of the enquiry until after deft, had made 
discovery. — M axim Nordenfelt Guns & Ammuni- 
tion Co. v. Nordenfelt, [1893] 3 Ch. 122 t 62 
L. J. Ch. 749 ; 69 L. T. 471 ; 42 W. R. 38 ; 37 
Sol. Jo. 600 ; 2 R. 538, C. A. 

Annotation : — Refd. Waynes Merthyr Co. v. Radford (1895), 

65 L. J. Oh. 140. 

242. After particulars — Libel — Justification 
pleaded.] — In an action of libel, although the 
libel consists of a charge of misconduot, general in 
its nature, a deft, who pleads justification must in 
his particulars state with sufficient precision the 
specifio instances of misconduct on which he 
intends to rely. It is no excuse that deft, will 
thereby be obliged to disclose the names of the 


witnesses he proposes to call upon the trial of the 
action. In the absence of some relation between 
the parties, as that of principal or agent, or of 
special circumstances, deft, is not entitled to have 
discovery before he delivers the particulars. — 
Zehrenberg v . Labouchere, [1893] 2 Q. B. 183 ; 
63 L. J. Q. B. 89 : 69 L. T. 172 ; 57 J. P. 711 ; 
41 W. R. 676 ; 9 T. L. R. 487 5 4 R. 464, 0. A. 
Annotations: — Distd. Yorkshire Provident Life Assce. v. 
Gilbert & Rivington. [1895) 2 Q. B. 148. Consd. Waynes 
Merthyr Co. v. Radford, [18961 1 Ch. 29 : Wootton t>. 
Bievier, [1913] 3 K. B. 499. Rad. Arnold 8c Butler v. 
Bottomley, [1908] 2 K. B. 151. Gaston «. United News- 
papers (1915), 82 T. L. R. 143. 

243. Allegation of undue Influence.] — 

Upon a complaint that deft, railway op. were 
unduly preferring certain trade competitors of 
appets., by carrying their goods at lower rates 
than those charged to appets., an order was made 
by the registrar that appets. should be precluded 
at the hearing from giving evidence of specific 
consignments by themselves & their competitors, 
unless six weeks before the hearing they delivered 
lu defts. particulars identifying Buch specific 
consignments. Before any such particulars were 
delivered a second order was made by the registrar 
that the railway co. should file an affidavit stating 
what documents were or had been in their posses- 
sion as from a certain date relating to the consign- 
ment of the competitors’ traffic to certain places 
mentioned in the application : — Held : the applica- 
tion for discovery by appets. was premature, & they 
first ought to make their case by alleging specific 
instances in respect of which they claimed relief, 
in support of which they then could have discovery. 
— General Electric Co., Ltd. v . Great Western 
Ry. Co. (1912), 15 Ry. & Can. Tr. Cas. 53, C. A. 
Annotation: — Folld. Clayton & Shnttleworth v. G. C. Ry. 
(1912), 29 T. L. R. 111. 


Sub-sect. 5. — After Judgment or Decree. 

244. General rule.] — Defts. & pltf. had busi- 
ness relations together, & pltf. commenced an 
action alleging a partnership & claiming a receiver 
of the assets of the firm & an account. Upon a 
motion for a receiver, a consent order was made for 
the taking of the account between the parties by a 
special referee. The account was taken before the 
referee, who ordered discovery. Pltf. then alleged 
that defts. were acting improperly in getting in the 
debts owing to the firm, & gave notice of motion 
for the appointment of a receiver, which motion 
was ordered to be heard with witnesses. Pltf. then 
applied to the ct. for an order for further discovery 
& inspection of documents for the purposes of the 
motion: — Held: (1) if the order of the special 
referee for discovery were insufficient, application 
should have been made to the referee for a further 
order ; (2) if the matters to which the discovery 
claimed related arose out of the judgment, a 
sufficient order could be made by the special 
referee ; (3) if such matters did not arise out of the 
judgment, they should be the subject of a new 
action. 

After decree a party may apply for discovery 
in so far as it is necessary to work out the decree, 
but here discovery is sought to enable deft, to 


they could do without the production 
of defts.* balance sheets, books of 
account, etc. If particulars, were 
afterwards claimed, It would then be 
time enough to apply for discovery. — 
Arthur & Co», Ltd. v. Ruxiaxs 
(1898), 18 P. R. 205.— OAH* 



does not, deft, should give discovery 
before pltf. delivers particulars. & 
this principle applies not only where 
there is a fiduciary relation between 
the parties 8c fraud is alleged. — H ick- 
son *. Scales (1900), 19 N. 2. L. R. 

ZVZ. NeZe 
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q. Pending rehearing .1 — After a 


hearing & a decree, a pltf. may file a 
bill for discovery in aid of a rehearing, 
without leave of the ot. — J udkin v. 
Hickib (1757), 2 How. E. E. 807.— IR. 

r. For taking account — Directed 
under decreet ) — If a party refuses to 

S roduoe documents in his possession, 
> be used before the master in taking 
an account under the decree, he will be 



Past II.— Discovery or Documents. 


67 


show that he cannot get under the decree what he 
says he is entitled to. If that is so he must start 
a new action (Buckley, L.J.). — Korkis v. Weir 
(Andrew) & Co. (1914), 110 L. T. 794, C. A. 

245* Former practice.] — Deft, in an action at 
law alleged that pltf. had a letter from him which 
would have discharged the claim, but which pltf. 
refused to produce. After verdict, he filed his 
bill in equity : — Semble : his remedy was by dis- 
covery before verdict ; aliter , if the matter had 
been after the trial. — Anon. (1064), 3 Rep. Oh. 17 ; 
21 E. R. 715. 

246. .] — Barbone v. Brent (1683), 1 

Vem. 176 ; 23 K. R. 397. 

247. .] — On showing cause against a rule, 

certain documents were verified by exhibits not 
annexed, & filed : — Held : after the rule was dis- 
posed of, deft, had no right to inspect & take 
copies of the exhibits. — D avenport v. Jones 
(1840), 4 Jur. 720. 

248. .] — A cause having been heard on 

further directions, a decree made, & accounts 
taken, the next friend moved in his own name for 
production of a special document for a special 
purpose, & there was a variation between the 
summons in chambers & the order. Upon motion 
to discharge that order : — Held : the summons 
must follow the notice of motion ; pltf. had no 
right after decree to move for production, &, there 
being no admission in the answer, the order would 
be discharged with costs. — Rippin v. Dolman 
(1854), 2 W. R. 432. 

249. On taking an account.] — After ver- 

dict for pltf. in an action for the infringement of a 
patent, a rule for an account & payment under 
15 & 10 Viet., c. 38, s. 42, is absolute in the first 
instance. Under the same circumstances, however, 
an order for inspection of defts.’ books will not be 
made in the absence of special grounds. — Holland 
v. Fox (1854), Bail. Ct. Cas. 221 ; 23 L. J. Q. B. 
211; 22 L. T. O. S. 228 ; 1 Jur. N. 8. 13 ; 2 W. R. 

160 ; subsequent proceedings , 3 E. & B. 977. 
Annotation : — Refd. Vidi v. Smith (1854), 23 L. J. Q. B. 342. 

250. As between co-defendants.] — 

In an administration suit, after a decree for taking 
the accounts, one deft, may obtain from a co- 
deft. a production & inspection of documents, 
etc., which relate to the matters in question in the 
suit. — Hart v. Montefiore (1801), 30 Beav. 280 ; 
31 L. J. Ch. 333 ; 5 L. T. 441 ; 8 Jur. N. 8. 350 ; 
10W. R. 97; 64 E. R. 897. 

251. Future discovery.] — Pltf., after decree, 


is entitled, as a matter of course, to an order 
requiring deft, to make the common affidavit as 
to documents, though deft, has answered an inter- 
rogatory as to documents, & the answer has not 
been excepted to. — H anslip v. Kitton (1863), 

1 De G. J. & Sm. 440 ; 2 New Rep. 145 ; 32 
L. J. Oh. 002 ; 8 L. T. 370 ; 9 Jur. N. S. 482 ; 11 
W. R. 762 ; 40 E. R. 175, L. JJ. 

252. Appeal pending.] — Pltfs. obtained a 
verdict in an action for the infringement of a 
patent : a rule to enter the verdict for defts. was 
discharged ; & defts. appealed. An order was 
afterwards made for an account of profits, which 
was not appealed against, but on the parties 
appearing before the master for the purpose of 
taking the account, defts. refused to produce their 
books. The ct. made absolute a rule for pro- 
duction & inspection of defts.’ books, & for 
interrogatories to defts., notwithstanding the 
pendency of the appeal. — Saxby v. Easterbrook 
(1872), L. R. 7 Exch. 207 ; 41 L. J. Ex. 113 ; 26 
L. T. 439; 20 W. R. 751. 

253. Matters relating to damages.] — In an 
action for breach of promise judgment for pltf. 
had gone by default, & the question of damages 
had been referred to the master. Pltf. claimed 
the right to inspect & take copies of her letters 
to deft, as being material to the question of 
damages : — Held : the matter was one for the 
discretionary jurisdiction of the ct. or judge, & 
not of right. — Ladds v. Walthew (1884), 32 W. R. 
1000, D. O. 

254. .] — Maxim Nordenfelt Guns & 

Ammunition Co. v. Nordenfelt, No. 241, ante . 


Sect. 6 . — POSTPONEMENT PENDING TRIAL OF 
ISSUE OR QUESTIONS — CONSEQUENTIAL 
DISCOVERY. 

See R, S. C., Ord. 31, r. 20. 

255. No discovery till question determined — 
Materiality depending on question at issue.] — 

Randal v . Head (1659), Hard. 188 ; 145 E. R. 
444. 

Annotation : — Retd. Shaw v. Chin? (1805), 11 Ves. 303. 

256. Alleged partnership.] — Deft. 

need not set forth an account of the transactions 
of a trade, in which pltf. pretends to have been 
a partner, if there is a clear denial of the 


speotion, if the master will certify that 
their production is necessary. — C ooke 
v . Hughes (1825), 1 Hog. 276.— IR. 

s. .] — order for dis- 

covery granted to pltfs., who had 
obtained a judgment for an injunction 
against deft. & an account of profits, 
discovery being necessary for the 
proper ascertainment thereof. — Hen- 
nessy v. Lavery, [1903] 1 I. R. 87.— 
IR. 

t. Of a lease — Of lands ordered 
to oe sold.] — A conditional order to 
make discovery of a lease may be 
made against a lessee of lands ordered 
to be sold in an action. — W ebb v. 
Webb (1891), 27 L. R. Ir. 42.— IR. 

*v4/tef execution levied .j — The 
ct. will order oopies of a bond. Sc war- 
rant of attorney for confession judg- 
ment thereon, to be furnished, although 
It appear, from appet.'s affidavit, that 
execution has been had thereon. Sc 
there 1 b no longer a cause in ot. It 1 b 
no ground for refusing such an applica- 
tion, that the party applying does not 
dearly show the previous written 
notloe of demand for the copy sought 

Houston (1856)77 tr. JurJ 
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255 I. No discovery till question 
determined — Materiality depending on 
question at issue. ] — Whenever discovery 
is sought in aid of an issue which must 
be determined at the hearing, pltf. is 
entitled to it to help him prove the 
issue ; but where it is sought in aid 
of something which does not form part 
of what he must prove at the hearing, 
but is merely consequential to it, he 
is not entitled as of right thereto, 
but it is subject to the discretion of 
the ct. until pltf. has established his 
fundamental right at the hearing. 
Where pltf. claimed a declaration of 
the right of himself Sc all other persons 
insured in the temperance section of 
deft. co. to the profits earned by that 
section, payment. Sc an aooount Sc 
apportionment, thereof : — Held ; upon 
the mere statement of pltf. in pleading 
that he was the holder of a policy 
entitling him to share in certain profits 
of the oo.. Sc without any proof of the 
statement, the ot., In its disoretion, 
should not require the go. to produce 
Sc lay open to him all their hooks ot 
account Ac the papers relating to them ; 
but it was a proper case ih which to 


permit defts. to apply for an order 
for a preliminary trial of pltf.'s right 
to require an account. Sc to postpone 
discovery of the books until after such 
trial. — Graham v. Temperance & 
General Life Assurance Co. of 
N. America (1895), 10 P. R. 536. — 
CAN. 


255 ii. 


-.] — Where there is 


a clear preliminary issue to bo deter- 
mined, discovery ought not to be 
allowed of matters which only become 
material if the issue is found in the 
pltf. *s favour, if the granting of such 
discovery at an early stage can be 
deemed to be oppressive. When the 
discovery, even though it may he 
regarded as consequential, is not 
oppressive the discretion given by this 
rule ought not to be used to withhold 
the information sought. — Patterson 
v . Neill (1912), 20 t>. W. R. 887.— 
CAN. 

b. Alleged alteration of 

will after execution .] — In an action 
against defts., as exors. Sc residuary 
legatees under a will, for a declaration 
that the will should not be admitted 
to probate on the ground that it 
was altered after execution. Sc for 

E 2 



Discovery, Inspection 

Sect. 6. — Postponement pending trial of issue or 
questions — Consequential discovery J 

partnership. — Jacobs v. Goodman (1791), 2 Cox, 
Eq. Cas. 282 ; 3 Bro. C. C. 489, n. ; 30 E. R. 130. 

Annotations: — Reid. Agar v. Regent's Canal Co. (1815), 

Coop. G. 212 ; Elmer v. Creasy (1873), 9 Ch. App. 69. 

257 . Taking accounts.] — A bill was 

filed to rectify a deed of settlement of partnership 
accounts, &, as consequential relief, to have the 
accounts taken. The deed, & certain corre- 
spondence relating to the contract between the 

arties, & the partnership accounts, were admitted 
y the answer to be in the possession of defts. 
Pltf. obtained an order, upon motion, for leave 
to inspect the deed ; but semble , he was not 
entitled, before he obtained a decree to rectify 
the deed, to the production of the partnership 
accounts. — Wimburn v. Lloyd (1842), 12 L. J. Ch. 
92. 

258. .] — Deft, answering must 

answer fully, & he cannot, by denying pltf.’s title, 
refuse a discovery of the accounts which are con- 
sequential on a decree being made against him. 

A railway co., under the advice of the chairman 
& directors, bought up another line in which the 
chairman was principally interested, & the chair- 
man was furnished with a number of paid-up 
shares to effect the object. In answer to a bill 
by the co. impeaching the transaction, on the 
ground of suppression & misrepresentation, & 
of ignorance, on the part of the co., of the chair- 
man’s interest, he insisted on the validity of the 
transaction on various grounds, & declined to 
set forth how he had dealt with the shares : — 
Held : the answer was insufficient. — Great 

Luxembourg By. Co. v. Magnay (1857), 23 Beav. 
64(1; 53E. R.254. 

259. .] — A. filed a bill 

against B. alleging an agreement by B. to pay 
him a sixth of the profits of B.’s business, & 
praying for an account of such profits, & for 
payment of such share. B., by his answer, 
admitted an agreement to pay to A. a twelfth of 
the profits, but alleged an agreement by A. to 
accept B.’s statement of the profits, & not to 
investigate B.’s books & accounts : — Held ; upon 
these pleadings A. was not entitled to the pro- 
duction of B.’s books & accounts before the hearmg. 
— Turney v. Bayley (1 864), 4 De G. J. & Sm. 332 ; 

3 New Rep. 695 ; 33 L. J. Ch. 499 ; 10 L. T. 115 ; 
12 W. R. 633 ; 46 E. R. 947, 1.. JJ. 

260. .] — Deft, was agent to 

pltfs. for the sale of goods according to the terms 
of a certain agreement. Pltfs. believed that deft, 
had violated the terms of the agreement, & filed 
a bill against him for an account. Deft., by his 
answer, submitted that the inquiries made by the 
interrogatories as to the names of the persons to 
whom he had sold the goods, & as to the quantities 
& particulars of such sales were wholly immaterial 
to the questions at issue. Pltfs. took out a 
summons for the production of documents, & 
deft., by his affidavit, admitted the possession & 
relevancy of the documents, & agreed to produce 
the documents mentioned in the first part of the 


and Interrogatories. 

first schedule to his affidavit as relating exclusively 
to these transactions with pltfs., but declined to 
produce certain other documents mentioned in the 
second part of the first schedule, on the ground that 
in them were contained the whole of his business 
transactions, except those contained in the docu- 
ments he had agreed to produce. Pltfs. accord- 
ingly took out a further summons to produce 
the documents contained in the second part of 
the first schedule, upon which the chief clerk made 
an order to produce the documents required : — 
Held : deft, must be allowed to seal up the names 
& addresses of his customers, & was only bound 
to produce the entries showing the quantities of 
goods sold, & the prices. 

A discovery which is useless to pltf. for any 
purposes of the hearing, but which may be very 
injurious to deft, in case pltf. fails at the hearing, 
is not a discovery that ought to be made. — H eugh 
v. Garrett (1875), 44 L. J. Ch. 305 ; 32 L. T. 45, 
L. JJ. 

261. .] — A.-G. v . Thompson, No. 

1081, post. 

262. Allegation of existence & breach 

of custom.] — The bill set up a custom, that all 
corn grown & flour sold in a particular district, 
in whicli deft, occupied a farm, should be ground 
at pltfs.’ ancient mill ; & alleged that deft, had 
infringed that custom, by selling corn & flour 
grown upon his farm which had been ground at 
other mills. Deft., a corn merchant & flour 
dealer, by his answer, denied the custom, & 
admitted the possession of trade books containing 
entries of the com & flour grown & sold by him 
in the course of his business ; & by his affidavit 
stated, that the quantity of com & flour grown & 
sold by him within the district did not exceed 
one-eightieth part of the corn & flour mentioned 
in such entries. An order was made, upon 
motion by pltfs., for the production of the books, 
the deft, having liberty to file affidavits to enable 
him to seal up such entries as did not relate to 
com & flour grown & sold within the district. — 
Ord v. Fawcett (1850), 19 L. J. Ch. 487 ; 14 
L. T. O. S. 464; 14 .Tur. 456. 

263. Infringement of patent.] — 

When pltf.’s right to relief at the hearing is clear, 
assuming the title stated by his bill, deft., by his 
answer denying that title, is in certain cases, 
protected from discovery. 

In a suit to restrain an alleged infringement of 
a patent, deft., by his answer denying the fact 
of infringement, is protected from making any 
discovery immaterial to that question, & which 
when that question is decided would be given 
under the decree. — D e la Rue v. Dickinson 
(1857), 3 K. & J. 388 ; 69 E. R. 1159. 

Annotations: — Distd. Swaby v. Sutton (1863), 9 L. T. 711 ; 

Ashworth v . Roberts (1 890), 45 Ch. D. 623. Reid. Crossley 

v . Stewart (1863), 1 New Rep. 426 ; Foxwell v. Webster 

(1863), 3 New Rep. 103 ; Beavan v. Cook (1869), 17 W. R. 

872 ; Elmer v. Creasy (1873), 9 Ch. App. 69 ; Lea v . 

Saxby (1875), 32 L. T. 731 ; Cooke v . Smith (1891), 

39 W. R. 273. 

264. .] — Where the bill prays alter- 

native relief, & pltf. would only be entitled to the 
discovery asked for under one of the alternatives 


administration & partition : — Held : 
until pltfs. established the alteration 
charged, they were not entitled to 
discovery of instruments affecting the 
estate of testator. — H urst v. Barber 
(1888), 12 P. R. 467.— CAN. 

263 i. Infringement of 

patent ,] — In an action to restrain defts. 
from selling a oortain drug in violation 
of the rights of pltfs. under a patent, 
Sc of the terms npon which the drug 


was sold to defts., & for damages for 
soiling in violation of Buch rights & 
terms, & for damages for a trade libel, 
defts. admitted that they bought the 
drug, but not from pltfs., Sc that they 
were selling it by their agents, but in 
their pleading they denied pltfs.* 
patent right : — Held : there being a 
bond fide contest as to that right, defts. 
should not, before the trial, be com- 
pelled to afford discovery of the 
details Sc particulars of such buying 


& soiling, so as to disclose their Sc 
their customers' private business t rail s - 
actions. Such discovery should be 
deferred until after pltfs. should have 
established their right, even if a 
subsequent separate trial of the 
question of infringement should be 
necessary. — D ickerson v. Radcliffe 
(1897), 17 P. R. 586.— CAN. 

c. Alleged erroneous 

statement of profits .] — In an action to 
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which is not the one principally relied on by the 
bill, & the information desired could not be material 
for the purpose of determining to which of such 
alternatives pltf. is entitled, such discovery will 
not be compelled before the hearing. — Lett v. 
Parry (1801), 1 Hem. & M. 517 ; 71 E. R. 220. 

205 . .] — If in an administration suit 

by a legatee, whose legacy is charged on real estate, 
the exors. admit assets, the legatee is not entitled 
to the production of documents relating to 
testator’s real estate. — Forbes v. Tanner (1803), 
1 New Rep. 404 ; 9 Jur. N. S. 455 ; 11 W. R. 414. 

200 . .]— Pltf . filed his bill to establish 

his title by descent to lands of which A. died 
seised in fee. The bill stated that A. acquired 
part of the lands by descent from her maternal 
grandmother, S. ; that the last purchaser of 
these estates was an ancestor of S., & that pltf. 
was heir-at-law of such ancestor, & also of A. 
ex parte maternd, & that A. had died intestate, & 
that pltf. was lineally descended from the great- 
grandfather of A. & was her heir-in-law. Lefts, 
pleaded a denial of pltf.’s heirship in bar to all 
the relief, & to all the discovery except to so much 
of the bill as sought discovery whether pltf. was 
lineally descended from A.’s great-grandfather. 
Issues were directed as to pltf.’s heirship. After 
this, pltf. having applied for production of docu- 
ments, defts. by their affidavit admitted the 
possession of a pedigree, which they had covered 
up, except so much of it as showed the direct line 
from S. to A. ; & defts. stated by their affidavit 
that the covered part evidenced or related to their 
own title only, & did not evidence or tend to make 
out the title claimed by pltf., or any link therein : — 
Held : (1) a pedigree was not to be lqoked upon 
as one indivisible document of which pltf. was 
entitled to see the whole, & the parts covered 
were sufficiently protected by the affidavit. 
Defts. objected to produce other documents on 
the ground that persons not parties to the suit 
were interested in them : — Held : (2) this was no 
ground for resisting production. Defts. objected 
to produce other documents on the ground that 
they did not relate to any issue or matter to be 
tried at the hearing, but were documents to the 
production of which pltf. would be entitled by 
way of consequential relief if he succeeded on the 
trial of any of the issues, but not in any other 
event : — Held : (3) these documents were pro- 

tected. — K ettlewell v. Barstow (1872), 7 


Ch. App. 080 ; 41 L. J. Oh. 718 ; 27 L. T. 258 j 
20 W. R. 917, L. JJ. 

Annotation : — As to (1) Befd. Minet v. Morgan (1873), 28 

L. T. 573. 

267. Disputed handwriting.] — Pltf., 

in support of an alleged gift to her by a testator, 
relied on a writing in her possession purporting to 
have been signed by him. Deft., however, dis- 
puted the genuineness of the document, & charged 
pltf. with forgery. Deft, having made the usual 
affidavit of documents, pltf. obtained an order 
in chambers that deft, should make a further 
affidavit setting forth all cheques in his possession 
drawn by testator during a period of nine years, 
covering the date of the alleged gift. Deft, then 
by his further affidavit of documents set forth 
& consented to produce certain cheques bearing 
testator’s undoubted signature, but declined to 
set forth or produce others, which he alleged were 
forged. Upon a further summons to compel deft, 
to set forth & produce the latter cheques : — Held : 
pltf.’s general right to the production of all docu- 
ments relating to the matters in question in the suit 
ought not to be extended to the production of all 
documents signed by testator, however numerous. 
& consequently, on technical grounds, the applica- 
tion must bo refused, the ct. at the same time 
intimating its opinion that, having regard to the 
charges against the pltf., deft, ought, in fairness, 
to have acceded to the application. 

In a suit involving a question of disputed hand- 
writing the hearing of a summons for production 
of documents is not the proper stage for ordering 
the production of writings for purposes of com- 
parison, inasmuch as by the C. L. P. Act, 1854, 
s. 27, disputed writings may be compared only 
with writings proved to the satisfaction of the 
judge to be genuine, & this proof can only be 
furnished at the hearing. — Wilson v. Thornbury 
(1874), L. R. 17 Eq. 617 ; 43 L. J. Ch. 350 ; 22 
W. R. 509. 

268. Liability & damages severable — Discovery 
relating to damages only — Not granted till liability 
determined.] — Upon an application for inspection 
of documents in an action for work & labour, it 
appeared that the questions in the cause were 
whether deft, was liable to pay commission to 
pltf., & if so to what amount. The documents 
of which inspection was sought related to the 
second question only. Deft, had offered, in the 
event of the first question being decided against 


recover a share of the profits of a 
business under an alleged agreement 
to share profits, pltfs. sought discovery 
of the books of the deft. : — Held : the 
consideration of the matter should be 
postponed until it had been properly 
determined in the action, as a matter 
of law & not upon an interlocu- 
tory motion, whether the agreement 
alleged by pltfs. was within Master 
& Servant Aot, 1897, ss. 3, 4, &, ii 
it was, whether the statement of profits 
declared by deft, could bo impeached 
for fraud, error, mistake, or other like 
cause.— Enokland v . Mitchell (1907), 
9 O. W. It. 31 ; 13 O. L. R. 184.— CAN. 


d. — Alleged receipt of 

property as trustee. ]— The statement 
of cl aim alleged that deft. B. as trustee 
of a syndicate reoeived various moneys 
Sc shares which he wrongfully used 
for purposes other than those of the 
syndicate. Pltfs. claimed an ac- 
counting. The fiduciary relationship 
was denied in defence : — Held : dis- 
covery as to the disposition of the 
property alleged to be the subject 
matter of the breach should be post- 

S oned until the main issue, namely 
le breach of the fiduciary relationship, 
had boon established. — S hirk v. Bate 


(1914), 30 W. L. It. 1C5 ; 7 W. W. R. 
925.— CAN. 

e. Alleged agreement by 

partner — Not to share certain profits .] — 
Where deft., in an action between 
partners for an accounting Sc discovery 
of partn cramp assets, asserts that the 
profits from a certain transaction had 
been expressly excepted from the 
partnership Sc refuses to disclose the 
amount of the profits in question, the 
ot. will exorcise a judicial discretion 
as to compelling him to give discovery 
of tho profits of that transaction before 
the main issue of pltf.’s right to share 
therein has been determined. This 
discretion arises under K. B. Rule 436 
(Man.), by virtue of which the ot, 
has power to postpone consequential 
discovery until the main issue has been 
decided. The rule, however, is not 
absolute, & where it does not appear 
to the ct. that it would be unfair or 
unreasonable that the discovery should 
bo made, deft, may be ordered to 
answer the "'questions before a special 
examiner at his own expense. — 
McDonald v , Sanderson, [1923] 3 
W. W. R. 237 i 33 Man. L. R. 289.— 
CAN. 

298 i. Liability & damages severable 


— Discovery relating to damages only — 
Not granted till liability determined .] — 
Pltf. alleged that he had boon manager 
of deft.’s business under a verbal 
agreement by which he was to be paid 
a salary Sc also a half share of tho 
nett profits. In an action for wrongful 
dismissal, Sc to recover the said share 
of profits earned during a period of 
two years, he applied for discovery 
Sc inspection of deit.’s books Sc accounts 
in tho said business on the grounds 
that it would enable him to prove the 
damages to which he was entitled ; 
8c that the method in which the books 
had been kept would assist him in 
proving the alleged contract for a 
sharo of the profits. Deft, swore that 
no such agreement existed, that pltf. 
had since dismissal started a similar 
business. Sc that discovery Sc inspection 
would seriously prejudice him. Pltf. 
filed no affidavit asserting the existenoe 
of the alleged agreement, nor made 
any definite statement as to how the 
books would assist to prove it : — Held : 
as it appeared that the contents of 
the books would only aifeot the 

a uestion of damages if a contract in 
tie form alleged by pltf. was proved, 
the proper course was to postpone 
discovery & Inspection until, at the 
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Sect, 0 . — Postponement pending trial of issue or 
questions — Consequential discovery . Sects, 7 

3 : Sub-sect, 1 ~ 

him at the trial, to refer the question of damages > 
granting an inspection of the documents at the 
reference s — Held : a& the question of liability was 
severable from that of the amount of damages, 
& the discovery sought related to the latter question 

only, inspection ought not to be granted. 

Elkin v, Clarke (1873), 21 W. R. 447. 
Anmtat^:—Volld. Schreiber v. Heymann (1894), 03 

d* 7iv« 

260. 

No. 83, ante . 

270. 


■•]— Fennessy v. Clark, 


i -Where it is possible 

to deal separately with the questions of the 
liability of deft. & of the amount of damages the 
ct. will not order the production of documents 
which will assist pltf. in establishing the amount 
of damages only, & which do not bear upon the 
question of deft.’s liability, until the question of 
liability has been determined. — -S ohrbibbb v. 
Heymann (1804), 88 L. J. Q. B. 740, D. 0. 

271. Under R. S* 0., Ord. 81, r. 20.] — Where 
the materiality of discovery depends upon the 
determination of a question in dispute, & the 
discovery sought is calculated to cause considerable 
trouble, or to prove oppressive & vexatious to the 
party from whom it is sought, the ct. will act upon 
the above rule & postpone the discovery until the 
question has been determined. — Wood v, Anglo 
Italian Bank, Ltd. (1876), 34 L. T. 255; 3 
Char. Pr. Cas. 238, D. C. 

An 2QW i( U Re Muloasfcer » Ralston v. Nanson (1878), 


272. ~ Disputed question of law or fact.] — 

Where, in an action against a principal & sureties 
for breaches of contract, the sureties claimed to be 
discharged by reason of an alteration of the terms 
of the contract :—Held : (1) this was not a case 
m which an order should be made under R. S. C., 
Ord. 36, r. 6, for the trial of the question of the 
sureties liability before the other questions in the 
actions, since, in the event of the prinp.ipfl.Vg 
liability not being established, it would become 
unnecessary to try that of the sureties; (2) 
R. S. C., Ord. 30, r. 0, was not confined to questions 
of fact, but applied also to mixed questions of law 
& fact. 

The principals’ liability should be determined 

a Ppbes to mixed questions 
of law & fact (Lindley, J.).— Tasmanian Main 

27 N W 1 R * 077* V ’ CLARK * Punchard » bto. (1879), 

273. Disputed agency.]— In an action 

claiming an account of profits made by defts. as 
agents of pltf s., where defts. denied agency, the ct. 
declined to order production of invoices of goods 
sold by third persons to defts. & re-sold by them 

JEr* 8, un ^ f'fter trial of the question of agency. 

Lhe case is exactly within the above rule 
^ell, M.R.).— Verjungk v. Edwards ( 1880 ), 

fiv W • it* ioi/l 

274. Gives court discretion.] — Whyte 
v. Ahrens, No. 239, ante, 

275 . .] — Pltf. alleged that he had 


employed deft, as a stockbroker, but that deft, 
had in many of the transactions dealt with himself 
as principal, & had also charged pltf. with moneys 
not paid. Pltf. delivered interrogatories asking 
for the particulars of the dealings on behalf of 
pltf. & the names of the persons with whom deft, 
had dealt & the amounts paid. Deft, refused to 
answer on the ground that pltf. was not entitled 
to this information until after decree s — Held : 
though there were no particulars of the frauds 
alleged, pltf. was entitled to discovery in order 
to enable him to give details of the frauds alleged. 

It often happens that one party to an action 
makes an allegation of some fact, such as the 
existence of a partnership or an agency, which is 
disputed by the other party. If the allegation is 
true, the right to discovery would follow ; if it is 
not true, there would be no right to discovery. 
Therefore the above rule enables the judge to sever 
the trial of the issue of facts from the trial of the 
right to discovery (Bowen, L.J.). — Leitch v, 
Abbott (1880), 31 Oh. D. 374 ; 55 L. J. Ch. 460 ; 
64 L. T. 258 ; 60 J. P. 441 ; 34 W. R. 600, 0. A. 
Annotations / — Conid. Saobs v. Spielman (1887), 37 Ch. D. 
295 : Woolfo v. Automatio Picture Gallery (1902), 19 
H. P. C. 101. Reid. Lierenberg v. Labouchere, [1893] 
2 Q. B. 183 ; Be A Debtor (No. 7 of 1910), Exp, Petitioning 
Creditors (1910), 79 L. J. K. B. 1005. 

276. . Infringement of patent.] — The 

patentee of a chemical process brought an action 
for infringement. In their affidavit of documents, 
defts. disclosed certain books, which they objected 
to produce (1) as containing particulars of the 
materials operated upon by them, & the results 
produced by the manufacture alleged to be an 
infringement, & they objected to give such 
particulars until pltf. had established his legal 
rights, which defts. denied ; (2) such documents 
contained names of customers & details of prices, 
& other information which, they submitted, pltf. 
was not entitled to know at that stage of the action. 
Pltf. took out a summons for production of the 
books in June, 1889. This was refused by the 
judge in chambers. Pltf. subsequently moved 
for inspection of defts.’ works & of the books. 
Inspection of the works was offered at once by 
defts. Pltf. in April, 1890, brought on his motion 
for inspection of the books : — Held ; this was an 
attempt to review the refusal of production in 
June, which was not appealable, & the motion 
was refused. Pltf. took out a fresh summons for 
inspection of such of the books as contained 
analyses of the materials operated on in defts.* 

E rooesses '.—Held : pltf. had not made out that 
e was entitled, at this stage of the action, to see 
the documents, as the question of infringement 
might never be tried if pltf. failed to establish 
the validity of the patent, & the application was 
refused without prejudice to any application by 
pltf. during the trial. 

The above rule is an enabling rule & not intended 
to enumerate exhaustively all the cases in which 
the ct. is to hold its hand. — R awbs v. Chance 
(1890), 7 R. P. C. 275, C. A. 

277. .] — Benno Jaffe & Darm- 

STAEDTER LANOLIN FABRIK V. RICHARDSON & CO., 
No. 1098, post . 


trial, pltf. had established a oase c 
the main Issue, when, in the disore tic 
of the judge, he might be aliowe 
inspection before the oompletion of h 
case. — Cohen v. Brand (1920), 2 
8, R. N. S. W. 481.— AUS. 

. . f • Discovery ordered — Before vi 
IvdUv of patent claim established i- 
Though prejudicing trade rival— Sco 
txsh practioe,Jr—R„ a patentee, raise 
en action of interdiet against E. fc 
infringement, concluding also fc 


damages or alternatively for profit 
B. asked for a diligence to recovi 
documents in terms of a speoiflcatic 
calling inter alia for E/s businei 
hooks ; — Held : the Interlocutor a 
lowing proof could not be altered ; 
the inquiry into profits or damag< 
was not to be postponed until infring 
ment had been proved. — Brown i 
Evkrkd & Co. (1904), 21 It. P. 0. 50 
— SCOT. 

g. Power of courlr^To raise nr 


liminary issue .] — The Intention of 
Civil Procedure Code, 1877, s. 135, is 
to give the ct. the power of raising & 
determining an issue tor the exclusive 
purpose of deciding the right to 
uisoovery of evidence which is to he 
used at the trial, & therefore, from the 
nature of the oase, before the heaving 
of the oause. It should be a rule or 
practice that when an order is 
under that sect, by the judge' in 
chambers, the suit should be set down 
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278. Extent of rule.] — A common order 
for discovery was made against defts., who made 
an affidavit of documents, of which there were a 
large number, & then applied by summons that 
inspection might be postponed until certain 
questions of law mentioned in the summons had 
been determined. These questions of law were not 
raised by the pleadings : — Held : the statement of 
defence should be amended so as to raise the points 
of law which defts. desired to have determined, & 
the ct. then had jurisdiction under R. S. 0., Ord. 
25, r. 2, to order the points of law to be set down 
for hearing, & to postpone the inspection until 
they had been disposed of. 

Senible : R. S. 0., Ord. 31, r. 20, is not to be 
construed so narrowly as to mean that the right 
to discovery or inspection is determined by the 
making of the common order, or that the ct. has 
no jurisdiction after such an order to make a sub- 
sequent order for questions of law to be determined 
before inspection. — Lever v. Land Securities 
Co., Ltd., De Carteret v. Land Securities Co., 
Ltd. (1893), 70 L. T. 323 ; 42 W. R. 104 ; 38 
Sol. Jo. 38 ; 7 R. 16, O. A. 


Sect. 7.— GROUNDS FOR RESISTING. 

Sec Sect. 3, sub-sect. 2, ante . 


Sect. 8.— THE APPLICATION. 

Sub-sect. 1. — In General. 

279. How made.] — A summons must be taken 


out at chambers under R. S, C., Ord. 31, r. 

Anon. (1875), 1 Char. Cham. Cas. 108 ; Bitt. Prae. 
Cas. 1. 

280. Whether documents required must be 
specified.] — The order for an affidavit of docu- 
ments will be granted without any statement as 
to their nature being required. — Anon. (1875), 1 
Char. Cham. Cas. 110 ; Bitt. Prac. Cas. 44. 

281. .] — It is no bar to discovery of docu- 

ments that appct. names no documents in his 
opponent’s possession. — Anon., [1876] W. N. 24 ; 
2 Char. Cham. Cas. 59 ; Bitt. Prao. Cas. 104. 

282. Affidavit in support.] — Anon. (1875), 
No. 280, ante, 

283. .] — Upon an application for dis- 
covery under R. 8. C., Ord. 31, r. 12, the judge has 
power to demand an affidavit by the party applying 
of his belief that the party from whom discovery 
is sought has documents in his possession to the 
discovery of which he is entitled, & it is entirely 
within the judge’s discretion whether such an 
affidavit shall be made or not. — Johnson v. Smith 
(1877), 36 L. T. 741 ; 25 W. R. 539. 

284. .] — Downing v . Falmouth United 

Sewerage Board, No. 286, post 

285. The order — Chancery Procedure Act, 1852 
(c. 86).] — (1) No affidavit is necessary to support 
an application for production on oath of docu- 
ments under sect. 20 of the above Act. The ct. 
has settled an order under that Act, requiring 
pltf. to make an affidavit of the documents in his 
possession, & to produce such as he . does not 
thereby object to produce. (2) Deft, is entitled 
of right to such an order for production, & a delay 
in making the application does not deprive him 


for the trial of the particular issue as 
well as of the cause itself when it comes 
to a hearing: before the same judge. 
— Aiimedbhot Hubibbhoy v. Vui> 
leebhoy Cassumbhoy (1882), I. L. R. 
G Bom. 672.— IND. 

PART II. SECT. 8, SUB-SECT. 1. 

h. How made — By summons .] — An 
application in the K. B. Div. for a 
short order for discovery of documents 
must be made by summons, & not 
ex parte . — Campbell v. Cabtleblay- 
ney. Ready & Armagh Ry. Co. (1907), 
41 1. L. T. 134.— IR. 


dispute. — Kane v . Atiiexry & Ennis 
Junction Ry. Co. (1870), 18 W. R. 
435.— IR. 

0# .] — Jn order to ob- 

tain an order for a discovery of 
documents under Ord. 31, r. 20 (3 b 
it is essential that appct. BhouJd, in his 
affidavit, uarno Sc specify, so that they 
can be identified, the particular docu- 
ments of which he seeks discovery. 
An order under the rules leaves wholly 
untouched the privilege claimed by the 
other side. — Roberto v. Dublin 
United Tramways Co. (1909), 43 

I. L. T. 203.— IR. 


k. 


Or motion. 1 — Appli- 


cations under Ord. 31, r. 11, ought 
to be made by summons or by motion 
before a judge. — H ealy v. Smith 
(3 878), 4 L. R. Ir. 72.— IR. 

l. Whether ex parte.] — The 

application for an order requiring a 
party in a cause to make discovery ae 
to a specific document identified in 
the affidavit supporting the application 
may be made ex parte. — O'Malley v. 
Walsh (1903), 37 I. L. T. 75.— IR. 

m. .] — The application, 

under Ord. 81, r. 20 (3), for an order 
requiring a party to state by affidavit 
whether certain specific documents 
are, or have at any time been, in his 
possession, or power, may be made 
ex parte, notwithstanding that privi- 
lege is claimed for such documents. — 
Keating v. Dublin United Tramway 
Co. (1907), 41 I. L. T. 166.— IR. 

n. Affidavit in support — Whether 
documents required must be specified,}— 
To support a motion that the opposite 
party In an action be compelled to 
answer upon oath as to what docu- 
ments such party has in his possession 
or power relating to the matters in 
dispute, appct. must point out on oath 
some one document, k show it to btfin 
the possession or power of the opposite 
party, & he will then be entitled to a 
discovery of all documents in the pos- 
session or power of the. opposite party 
relating to the subject-matter in 


p. Whether granted — Concurrently 
wuh order for inter rogr dories .] — One 
of two joint defts. in an action for 
libel wrote a number of libels con- 
cerning pltf., who was resident in 
Ireland, Sc employed other deft., a 
bill-poster, also resident in Ireland, 
to post, publish Sc circulate them in 
the vicinity of pltf.’s residence. In 
an notion for damages for the libels 
an application was made for an order 
for discovery of documents Sc, at the 
same time, for an order giving leave 
to administer interrogatories : — Held : 
in a special ease the ot. will grant both 
orders at the same time. — Cooney v . 
Wilson Sc Henderson (1913), 47 
I. L. T. 294.— IR. 


q. What evidence sufficient to sup- 
port .}— In order to succeed in an 
application for discovery made by 
pltf, before filing bis declaration it 

S qst be shown that the dooument 
respect of which discovery is sought 
exists. & that it is necessary for 
pltf. to have discovery of it for the 
purpose of properly framing bis 
declaration. In addition, evidence 
must be given of facts, from which 
it can reasonably be inferred that the 
dooument in question is in the pos- 
session or power of deft. — Herman v. 
Douglas (1922), 22 S. R. N. 8. W. 



for discovery of documents by the 
opposite party, but must show to the 
ot. primd facie, that there are docu- 
ments to be discovered, & that they 
ore material to the issue. — Elgon v. 
Canadian Pacific? Ry. Co. (1897), 
0 B. C. R. 71.— CAN. 

s. .) — In an action to re- 

cover for services alleged to have been 
rendered in finding a purchaser for 
deft, oo.'s property, etc., application 
was made in chambers for an order 
that defts. answer on affidavit “ stating 
what doouments relating to any matter 
in question in this action are or have 
been in the possession of the defts., 
etc." The application was dismissed 
with costs. It appeared that ono of 
defts. was a corpn., Sc must havo had 
under its control all records, pro- 
ceedings & correspondence, if any 
existed, relating: to communications 
with other deft.. Sc the ct., having 
regard to all the clrcumstanoes, being 
unable to say that discovery was not 
neoessary, or might not be helpful 
on the trial : — Held : the order should 
have been granted, & the appeal 
should be allowed with costs, the costs 
in chambers to be costs in the cause. — 
Wood v. Dominion Lumber Co., Ltd. 
(1904), 37 N. S. R. 250.— CAN. 

t. .] — To support a motion 

that the opposite party in an action 
be compelled to answer on oath as 
to what documents such party has in 
his power or possession relating to the 
matters in dispute, it is sufficient that 
the party applying should pledge his 
belief as to the existence of some 
particular dooument. The order will 
dot be granted if the dooument 
referred to is clearly privileged. — 
Irish Society v. Crommelin (1868), 
I. R. 2 C. L. 501.— IR. 

a. .] — Where, under Ord. 31, 

r. 11, an order for discovery of doou- 
ments is applied for, reasonable grounds 
for believing that the party against 
whom the order is sought has or has 
had in his possession doouments 
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Sect 8 . — The application: Sub-sects . 1 & 2.] 

of it. — R ochdale Canal Co. v, Kino (1852), 15 
Beav. 11 ; 51 E. R. 430. 

Annotation :—Aa to (1) Reid. Wing v. Harvey (1853), 1 
Sm. & G. App. 10. 

As steps in arbitration proceedings — Effect of.] — 
See Arbitration, Vol. II., p. 376, No. 399. 


Sub-sect. 2. — Discretion of Court to 
GRANT OR REFUSE. 

286. General rule.] — R. S. C., Ord. 31, r. 12, was 
not intended entirely to alter the principles as to 
production of documents, but to give the ct. a dis- 
cretion to refuse the discovery of them when there 
was no reasonable prospect of its being of any use. 
On an application for an affidavit of documents 
evidence ought not to be entered into ; the ct. will 
form its conclusion from the pleadings, but any 
other proceedings in the action, as, e.g evidence 
used on a former occasion, may be looked at. 

In an action to restrain a nuisance from sewerage 
works, pltfs., after notice of trial, applied for an 
affidavit as to documents in the possession of 
defts. relating to the matters in question in the 
action. The application was refused on the ground 
that it was not to be presumed that defts. had 
documents in their possession which would be 
material on the question whether there was a 
nuisance or not. Pltfs. appealed, & gave notice 
to read the affidavits filed on an application for 
an interim injunction, which were about thirty 
in number. From three of these affidavits it 
appeared that there had been resolutions passed 
by defts. bearing on the question of nuisance, Sc 
a correspondence between them Sc the Local 
Government Board on their proposing an altera- 
tion in their system of sewerage : — Held : the 
refusal of the general order asked for was right, 
but these affidavits could be looked at on the 
question whether there was sufficient reason to 
suppose that there were no documents the pro- 
duction of which would be of any use, & an order 
was made for an affidavit limited to resolutions of 
defts. & correspondence between them Sc the Local 
Government Board. — Downing v. Falmouth 
United Sewerage Board (1887), 37 Ch. D. 234 ; 
57 L. J. Oh. 234 ; 58 L. T. 296 ; 36 W. R. 437 ; 
4 T. L. R. 190, 0. A. 

287. .] — There is nothing in modern 

times which requires greater care than making 
orders for discovery & inspection of documents. 
The old practice of the Ct. of Ch. was limited to 
cases with which the chancery cts. were familiar, 
such as breaches of trust. Where all the docu- 
ments were in the possession of a trustee & the 
cestui que trust knew' nothing about the matter ; 
& in that class of case the practice of the Ct. of 
Ch. was admirable Sc without it it would have been 
impossible to administer justice. But the tendency 
to extend the power of the ct. to order discovery in 


cases of a totally different character ought to be 
very carefully checked Sc certainly not encouraged. 
An undue extension of an old Sc just principle has 
given rise to enormous expense Sc great oppression 
(Lind ley, L.J.). — Re Wills’ Trade-Marks, No. 

288. .] — In an action for libel brought by 

a co. in respect of an article published in a news- 
paper, in pursuance of an order for discovery of 
documents, pltfs. made an affidavit in which they 
scheduled as relevant certain reports made by 
the directors to the shareholders in pltf. co., Sc 
balance-sheets of the co. thereto, containing 
statements which on the face of them must have 
been derived from books of account belonging to 
the co., which were not included in the affidavit : - 
Held: it being admitted by pltfs.* affidavit of 
documents that the before-mentioned reports & 
balance-sheets were relevant on the issues raised 
by the defence, & the balance-sheets not being 
intelligible without those portions of pltf. co. s 
books upon which they were founded, pltfs. should 
upon the principles laid down in Jones v. Monte 
Video Gas Co No. 380, post, be ordered to make 
a further affidavit of documents. 

The matter with which in this case we have to 
deal is one for the discretion of the judge before 
whom the case comes at chambers. No one is 
entitled de jure to an order for discovery still less 
to an order for further discovery. The judge at 
chambers grants or refuses such orders as in his 
discretion he may think right (Vaughan Williams, 
L.J.). — Kent Coal Concessions, Ltd. v. Duguid, 
[1910] 1 K. B. 904 ; 79 L. J. K. B. 423 ; 102 
h. T. 225 ; 20 T. L. R. 345, 0. A. ; affd., [1910] 
A. 0. 452, H. L. 

Annotation Folld. British Assocn. of Glass Bottle Menu- 

facturors v. Nottlefold, [1912] 1 K. B. 369. 

289. No necessity shown.] — Where all the 
parties, including pltf., interested under the will 
Sc in the partnership of a deceased relation, 
finally settled their respective claims by a deed of 
arrangement, Sc more than 24 years afterwards, 
pltf., as next of kin to one of the parties, Sc upon 
the ground of his mental incapacity at the time 
of the execution of the deed, filed a bill for a dis- 
covery of all the partnership accounts antecedent 
to the arrangement, & for a declaration that the 
deed was not binding as against such party, upon 
exceptions to answer : — Held : pltf. was not 
entitled to the discovery sought. 

Generally speaking pltf. is entitled to discovery 
if it appears material to the relief prayed Sc deft, 
has submitted to answer; but the question of 
materiality is one which the ct. must look at with 
reference to the constitution of the suit Sc the 
character of the proceedings (Stuart, V.C.). — 
Kay v . Hargreaves (1866), 14 L. T. 281. 
Annotation: — Refd. Lockett v . Lockett (1868), 17 W. II. 

96. 

290. .] — In an application under Railway 

Sc Canal Traffic Act, 1894 (c. 54), complaining of 
an increase of rates, deft, railway cos. raised a 


relating to some matter in controversy 
in the action must be disclosed, Sc the 
ct. may Sc will require an affidavit 
to show such reasonable grounds, if 
they do not appear on the pleadings. — 
Healy v. Smith (1878), i L. K. Ir. 
72.— IR. 

PART II. SECT. 8, SUB-SECT. 2. 

286 i. General rule .) — The right of 
extraordinary discovery must be 
jealously guarded, lest it be abused, & 
t should be conceded only when it 1 h 
dearly proved to be necessary for 
he furtherance of justice. — Boulton v. 
)LAKE (1885), 11 P. R. 196.— CAN, 


286 ii. .] — Although a party’s 

whole averments had been admitted 
to proof, it does not follow that the 
Bame width & extent of investigation 
are to be allowed in respect of every 
statement on record, Sc the Lord 
Ordinary in granting a diligence for 
recovery of documents, is entitled to 
discriminate between averments which 
are, & those which are not, crucial, 
Sc to exercise his discretion as to the 
length to which Investigation should 

f o. — Maoqukkn v . Maokik Sc Co. 

Hstillebs, Ltd., 11920] S. C. 544; 
57 So. L. Hi 486. — SOOT. 

286 ill. -.3 — Apart from the pro- 


tection afforded by the principle that 
the ct. may refuse to order production 
of documents if of opinion that their 
production is not necessary for 
disposing fairly of the matter, or for 
saving costs, there are four grounds 
upon which discovery may be resisted 
as of right, viz. : (1 ) that the doouments 
are criminatory or penal ; (2) that they 
are within the doctrine of professional 
privilege; (3) that their production 
would be disclosing the parties 
evidence ; (4) that production would 
be injurious to the public interest. — 
Adams v . Moffat, Hutchins Sc Co. 
(1906), 23 S. C. 343.— S. AF. 
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formal defence under Railway & Canal Traffic 
Act, 1913 (c. 29), contending that the increase 
was justified on the ground that there had been a 
rise in the cost of working the railway resulting 
from improvements in the conditions of employ- 
ment of their labour staff. Appcts. took out a 
summons asking for an order that deft. cos. 
should make an affidavit of documents stating 
what books & other documents were or had been 
in their possession or power relating to the matters 
in question in the application & showing the 
amounts incurred or expended by them in each 
of the years 1911 & 1913, & any allocations of such 
wages & salaries between departments, services & 
branches or classes of traffic. The registrar having 
refused this application, appcts. appealed &, on 
the hearing of the appeal, it was agreed that deft, 
cos. should deliver their tables of figures to appcts., 
who were to have full power of inspecting all 
relevant books, with liberty to apply for an 
affidavit of documents & interrogatories. Defts. 
subsequently also agreed to furnish a list of those 
documents which they considered to be relevant. 
The M. co. delivered two lists of the documents 
in their possession, <fc twelve months later appcts. 
again applied for an affidavit of documents, con- 
tending that books, such as the extra wages book 
& the permanent way book, had inadvertently 
not been disclosed in the lists delivered by the 
railway cos. : — Held : having in view the proviso 
to R. S. C., Ord. 31, r. 12, that “ discovery shall not 
be ordered when & so far as the ct. or judge shall 
be of opinion that it is not necessary for disposing 
fairly of the cause or matter, or for saving costs,” 
the order for an affidavit of documents ought not 
to be made in the present case, & an application 


for an affidavitjof documents must be considered 
on the special facts & history of each particular 
case. — Butterley Co., Ltd. v. Midland Ry. Co., 
London & North Western Ry. Co., & Lan- 
cashire & Yorkshire Ry. Co. (1917), 16 Ry. & 
Can. Tr. Cas. 225. 

291. No prim& facie case made out.] — In a 

suit by an alleged next of kin to an intestate, 
against the Solr. to the Treasury to whom ad- 
ministration had been granted : — Held : deft, was 
not bound to make an affidavit of documents 
until a primd facie case had been made by pltf . 

The order for production of documents is dis- 
cretionary. — L ane v . Gray (1873), L. R. 16 Eq. 
552 ; 43 L. J. Oh. 187. 

292. .] — Philipps v. Philipps, No. 210, 

ante. 

293. Application partly granted, partly refused.] 

— Appcts. alleged an undue preference by defts. 
of the town of G. Defts. denied that there was 
any undue preference. They said that if the rates 
from G. were lower, it was owing to the existence 
of water competition at G. & they further said 
that the rates charged were necessary in the 
interests of the public. On an application by 
appcts. for particulars & discovery, & for leave to 
administer interrogatories inquiring whether 
traders in G. had not from time to time before 
the application sent goods over defts.' lines, & 
whether the rates charged to them were not the 
rates now complained of : — Held : an order should 
be made for particulars of public interest & the 
discovery of communications & complaints in 
regard to the rates, but an order for interrogatories 
should not be made until appcts. gave specific 
instances of the undue preference of which they 

e. .] — a protection in 

afforded by the principle that the ct. 
may refuse to ordor discovery of docu- 
ments if of opinion that their produc- 
tion is not necessary for disposing 
fairly of the matter, or for saving costs. 
— Adams v. Moffat, Hutohinb & Co. 
(1900), 23 S. C. 343. — S. AF. 

f. When production 

resisted on grounds of public policy .] — 
The ct. has power, in the exorcise of 
its discretion, to order production of 
documents in tho custody of a publio 
department even though that depart- 
ment plead publio interest as an 
objection to their production — but 
in the circumstances of the present 
case, it was unnecessary to order 
production of the documents in 
question. — Henderson v . M'Gown, 
[1916] S. C. 821. — SCOT. 

g. Before defence delivered .] — 

An order was made by a judge in 
chambers requiring a number of 
officials of pltf. bank to make discovery 
on oath of certain documents, cor- 
respondence, eto. At the time tho 
order was granted no defence to tho 
action had. been delivered : — Held : 
under Ord. 31, b. 1, the judge had a 
discretionary power to make such 
order before the delivery of the de- 
fence ; & tho objection to the ordor 
on the ground that it ordered dis- 
covery & inspection, as well as the 
delivery of interrogatories, could not 
be sustained. — Commercial Bank of 
Windsor v. Beckwith (1887), 7 It. 
& G. 527 ; 8 C. L. T. 60. — CAN. 

h. No power to exercise — If re- 
sulting in breach of statutory regulations 
— Special circumstances .] — Where justi- 
fication is pleaded as a defence to a 
defamation action deft, must state 
specifically the facts upon which he 
relies to support the plea. 

Pltf., proprietress of a nursing homo 
licensed under Hospitals 8c Charitable 
Institutions Aot, 1909, brought an 
action for defamation against deft.. 


291 1. No primd facie case made out. 1 
-—Where pltf. claimed a declaration of 
the right of himself & all other persons 
insured in the temperance section of 
deft. co. to the profits earned by that 
section, payment thereof, & an account 
oc apportionment thereof : — Held : 
upon the mere statement of pltf. in 
pleading that he was the holder of a 
policy entitling him to share in certain 
profits of the co., & without any proof 
of the statement, the ct., in its discre- 
tion. should not require the co. to 
produce & lay open to him all their 
looks of account & the papers relating 
jO them. — Graham v. Temperance & 
General Life Assurance Co. of 
N. Ameiuca (1895), 1C P. IL 530.— 
LAN. 

b. Where primd facie case made 

< Wr-I rom ™ tu r e Pf V* operty claimed — 
IV nether affidavit in support necessary.] 

In an action for trespass to a several 
fishery in portion of the non-tidai 
waters of the River S., where pltf. 
was not a riparian proprietor. & did 
not claim the soil & bed of the locus 
Qu°t defts. in their defence, upon 
* HSUe . was joined, traversed 
p™, 8 alloged title to a several fishery 
in the river ; & an affidavit was made 
_\°m stating that various riparian 
proprietors, whom they named, had 
always allowed them & the publio 
generally to fish in the river, & had 
always denied the existence of a 
flahory therein, & that, in 
fact, the right of fishing in the part of 

had been enjoyed 
the public from time immemorial. 
Defts. applied for discovery of docu- 
ments by pltf. under Ord. 31, r. 11. 
There was no affidavit in support of 
the application showing that there 
were documents in pltf. 'a possession 
t0 .questions in issue in 
the action : — Held : the nature of thn 
property claimed raised a pSS^ption 
that thero were documents In existence, 
& in the possession of pltf., relating 
to matters in question in the action; 


& the motion should he granted. — 
Powell v. Hkffernan (1879), 4 
L. K. lr. 703.— IR. 

o. Exercise of — Circumstances by 
which influenced.] — In an action to 
recover for services alleged to have 
been renderod in finding a purchaser 
for deft. co,*s property, etc., applica- 
tion was made at chambers for an 
order that defts. answer on affidavit 
“ stating what documents relating to 
any matter in quostlon in this action 
are or have boon in the possession of 
the defts., eto.” The application was 
dismissed with costs. It appeared 
that one of defts. was a corpn., & must 
have under its control, all records, 
proceedings & correspondence, if any 
existed, relating to communications 
with other deft., & the ct-., having 
regard to all the circumstances, being 
unable to say that discovery was not 
necessary, or might not ho helpful 
on the trial : — Held : the order should 
have been granted, & the appeal should 
be allowed with costs. — Wood v. 
Dominion Lumber Co., Ltd. (1904), 
37 N. S. li 250,— CAN. 


d. 


Where result woulc 


be disclosure of trade secret not yt 
patented .] — In an action on a pro 
missory note given by deft, to pltfs 
in payment of a quantity of pads mad< 
by pltfs., & said to possess curativ< 
properties when applied to tho body 
the defence was, that the note wai 
obtained by fraud & that the padi 

E urchased were useless & possessed n< 
ealing properties. Deft, demandec 
production & discovery of the formula 
or recipe from which the pads wen 
made, in order to show that they wen 
valueless, whioh pltfs. refused on th< 
ground that no representation wai 
made as to their ingredients, that th< 
composition was a secret not patented 
« that discovery would injure them ii 
their business : — Held : deft, was nol 
entitled to the discovery. — S tai 
Kidney Pad Co. v. Greenwood (1883) 
8 O. R. 280.— CAN, 
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Sect. 8. — The application : Sub-sect. 2, Sect. 9 : 
Sub-sect. 1, A. t B. <Sc C . / sub-sect. 2.] 

complained. — C layton & Shuttleworth, Ltd. 
v. Great Central Ry. Co. (1912), 29 T. L. R. 111. 

294. Exercise of — Appeal lies against.] — The 
rules of 1883 give the judge a discretion with regard 
to discovery which he had not previously. But 
it is a judicial discretion, & an appeal lies from its 
exercise (Cotton, L. J.). — Williams v. Bird (1890), 
; Sol. Jo. 347, C. A. 

296. Too wide & oppressive.] — Orozat 

v. Brogden (1896), 98 L. T. Jo. 474, C. A. 


Sect. 9. — THE AFFIDAVIT. 

Sub-sect. 1. — Form op. 

A . In General . 

Sec R. S. C., Ord. 31, r. 13, App. B., No. 8. 

296. Statutory form — Necessity for.] — Where 
a deft.’s affidavit of documents made no mention 
of books & was not in the statutory form, a bettor 
affidavit was ordered, the statutory form being 
the correct form. — Anon. (1870), Bitt. Prac. Cas. 
112 ; 2 Char. Cham. Cas. 71. 

297 . Former possession of docu- 

ments.] — The omission of the words “ A never 
have had ” from an affidavit of documents is in 
itself a sufficient reason for ordering a further & 
better affidavit. — Waustapfe v. Anderson, Moss 
& Michell (1878), 39 L. T. 332, D. C. 

298. Not on oath — Declaration by peeress.] — 
A peeress ordered to produce deed ; confessed in 
her answer on honour only, not on oath. — 
Hamilton (Duke) v . Gerhard (Lady) (1699), 
Prec. Oh. 92 ; 24 E. R. 44. 

299. Possession of documents — Sufficiency of 
denial.] — A charge in the bill that papers & docu- 
ments are in the possession or power of deft, or 
his solr., is not answered by a denial that they 
are in the possession or power of deft. — Bond v. 
Northover (1835), 1 Y. & 0. Ex. 221 ; 160 E. R. 
90. 

300. Stating names of parties to documents — 
In addition to other description.] — An exception 
for impertinence must be supported in toto f or 
will fail altogether. 

Where, by the bill, a deft, is called upon to set 
forth, in the ordinary form, & without any limita- 


tion being suggested by pltf., Reschedule of deeds 
in his possession, it is not impertinent to state the 
names of the parties to the deeds, in addition to the 
dates & description of theestates _ to which they 
relate. — Tench v . Cheese (1839), 1 Beav. 671 ; 3 

Jur. 768 s 48 E. R. 1063. A ^ „ ___ 

301. “ I am informed ” — Effect of.] Where, 
in the affidavit made by a deft., on an order for 
production of documents, the ordinary words or 
in possession, custody or power of my solr. or 
agent ” are omitted the ct. will not hold such 
affidavit insufficient, if a satisfactory reason is 
given for such omission & will hold that it is a 
satisfactory reason that an exception mvolving 
documents in the hands of deft.’s solr., has been 
overruled ; the documents, such as books, diaries, 
etc., in the hands of a solr., not being documents 
of the client, although they may be liable to be 

^Thcwords “lam informed,” where there is no 
personal knowledge, are the same as 44 1 believe, 
& where an affidavit is sworn at different places, 
by different defts., one date is sufficient. — Wood- 
hatch v . Freeland (1863), 11 W. R. 398. 

A vi Vi ritn f!nr) • — O’Shea v. Wood. [1891] P. 237. 


B. Joint Affidavit . 

302. One date suffloient — Where sworn at 
different places.] — Woodhatch v. Freeland, 

No. 301, ante. , ... , 

303. Must answer as to possession of either.] — 

A husband & wife sued as co-pltfs. in respect of an 
alleged breach of trust by the trustees of their 
marriage settlement. The wife had a life estate 
for her separate use, & sued without a next 
friend. An order was made that pltfs. should 
file an affidavit stating “ whether they or either 
of them ” had in the possession or power of 
them or either of them ” any documents relating 
to the matters in question. They filed an affidavit 
admitting the possession of various documents 
which they scheduled & going on to say “ We 
have not now & never had, in our possession, 
custody or power or in the possession, custody 
or power of any other person or persons on our 
behalf, any deed, etc., other than & except the docu- 
ments set forth in the said schedule ” ; — Held : 
pltfs. must bo ordered to file a further & better 
affidavit for that an affidavit relating only to docu- 
ments in the joint custody of the husband & wife 


a medical practitioner who had 
formerly attended professionally on 
patients in pltf.'s institution. Tho 
defamatory statements consisted of 
alleged slanders reflecting on pltf. 'a 
management 8c conduct of the home. 
Deft, pleaded justification, 8c pltf. 
issued a summons for an order re- 
quiring further particulars respecting 
his allegations that ho had repeatedly 
complained to pltf. about the way 
the home was being rim & as to her 
treatment of specific patients 8c the 
refusal of some patients to go book 
to the home because of the treatment 
received there. Deft, alleged he could 
not supply the particulars unless he 
was allowed to examine the registers 
of patients kept in the house, 8c he 
therefore issued a summons for an 
order for discovery : — Held, : the order 
should be refused as pltf. could not be 
ordered by the ct. to commit a breach 
of the regulations relating to lioonsed 
nursing homes under the Aot. — 
Pascok v. Bertram (1914), 33 N. Z. 
L. lt. 646. — N.Z. 


PART II. SECT. 9, SUB-SECT. 1.— A. 

k. General rule .] — It is essential to 
% proper affidavit of discovery to set 
out not only that there are no docu- 


ments, other than those dlsclosod, in 
the possession, custody or power of 
the litigant himself, but also that tbero 
are none in the possession, custody 
or power of his attorney or agent. 
Inasmuch as a person seeking discovery 
is bound by the affidavit of his op- 
ponent, it is not sufficient to state 
merely that documents are privileged. 
There must be a full statement on 
oath of the facts relied upon as founding 
the privilege, & a party is not bound 
to he satisfied with statements in a 
letter written to supplement an 
affidavit of discovery. It is not 
sufficient to give a general description 
such as “ correspondence " to docu- 
ments for which privilege is claimed. 
The documents must he identified in 
such a way that if the ct. orders pro- 
duction it can see that the documents 
referred to are produced. What is 
suffloient identification depends on 
the ciroumstances of each particular 
case ; but a description as “ letter 
from A. to B. M giving their number & 
the dates between which they were 
written & setting forth the grounds 
upon which privilege is claimed, 
should generally be sufficient. — W allib 
& Wallis v. London Assurance 
(1917), W. L. D. 118. — 8. AF. 

1. .] — Burden v . Howard (No. 


2) (1902), 23 C. L. T. 266.— CAN. 

m. Must deny possession by agent 
— Description must admit of ready 
identification .] — An affidavit as to 
documents should in terms negative 
possession by an agent, & should 
refer to tho documents in deponent's 
possession with suffloient clearness to 
enablo them to be identified. — 
Ledwidoe v. Mayne (1877), 11 I. R. 
Eq. 463.— IR. 

n. .] — It is essential to 

a proper affidavit of discovery to set 
out not only that there are no docu- 
ments, other than those disclosed, in 
the possession, custody or power 
of the litigant himself, but also that 
there are none in the possession, 
custody or powor of his attorney or 
agent. A party is not bound to be 
satisfied with statements in a letter 
writton to supplement an affidavit 
of discovery. It is not sufficient to 
give a general description such as 
“ correspondence ** to documents for 
which privilege is claimed. The docu- 
ments must be identified In such a 
way that if the ot. orders production 
it can see that the documents referred 
to are produced. — Wallis 8c Wallis 
v. London Assurance Cohpn. (1917), 
W. L. D. 110.— S. AFT 
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did not comply with the order, & the order was 
right in requiring them to answer as to documents 
in the possession of either of them. — Fendall v. 
O’Connell (1885), 29 Oh. D. 899 ; 64 L. J. Oh. 
756 ; 52 L. T. 553; 33 W. R. 019, 0. A. 

Annotation: — Jfientd. Soott v. Consolidated Bank, [1893] 

W. N. 56. 

C, Prolixity . 

304. Affidavit taken off file — Many irrelevant 
items.] — Taylor v. Keily, [1870] W. N. 139. 

305 . No proper identification — Documents 

set out separately — Should be referred to in 
bundles.] — An affidavit as to documents setting out 
a very large number of letters instead of referring 
to them in bundles properly identified, was ordered 
to be taken off the file, the costs to be paid by defts. 
— Walker v . Poole (1882), 21 Ch. D. 835 ; 51 
L. J. Ch. 840. 

306. .] — Bolton v . Natal Land & 

Colonization Co., [1887] W. N. 178, C. A. 

See , further , Sub-sect. 4, post, 

307. No provision for removal in rules — 

Files not to be Instruments of oppression.] — 
Although there is no provision in the Rules for 
taking a document off the file for prolixity, yet it 
is the duty of the ct. to see that its files are not 
made the instruments of oppression, & the ct. 
has full power to order oppressive documents to 
be taken off the file, even though such a course may 
result in their being destroyed. — Hill v. Hart- 
Davis (1884), 20 Oh. D. 470 ; 53 L. J. Ch. 1012 ; 
51 L. T. 279, C. A. 

Annotation : — Mentd. Cooke v. Smith, [1891] 1 Ch. 509. 


Sub-sect. 2. — By Whom made. 

308. Party himself — Documents in possession 
of solicitor.] — Dinorben’s (Lord) Case (undated), 
cited 1 Jur. N. S. 400. 

Annotation : — Reid. Manser t>. Dix (1855), 1 Jur. N. S. 466. 

309. Party abroad — Affidavit of wife & attorney 
admitted.] — The affidavit of the wife & the attorney 
of pltf. for discovery admitted, under special 
circumstances [he being in Australia], in lieu of that 
of the party himself. — Barnett v. Hooper (1858), 
1 F. & F. 412. 

310. Company or corporation — Clerk — Principal 
members.] — Anon. (1682), 1 Vcrn. 117 ; 23 E. R. 
355. 

Annotations : — Gonsd. Prloleau v. United States to Johnson 
(1866), L. R. 2 Eg. 659. Reid. Dummor v. Chippenham 
Corpn. (1807), 14 Ves. 245. 

311. City oompany.] — The clerk to 

a city co. or other corporate body will be com- 
pelled to disclose on oath the particulars of the 


deeds, documents & papers admitted by the 
answer of such co. to be in their possession for the 
usual purposes of the suit. — A.-G. v. Mercers' 
Co. (1800), 3 L. T. 438 ; 9 W. R. 83. 

312. Officers.] — A corpn. were sole defts. 

to a suit, no officer of the co. being party for the 
purpose of discovery. On a motion by pltf. that 
defts. might file an affidavit, as directed by 15 & 
10 Yict. c. 80, s. 18, as to the documents in their 

ossession, it was ordered that the co. should, 
efore a day named, file an affidavit, made by one 
or more of its officers, as to such documents, unless 
they should in the meantime satisfy the ct. that 
they could not procure such officer to make the 
affidavit. — Ranger v. Great Western Ry. Co. 
(1859), 4 De G. & J. 74 ; 28 L. J. Ch. 741 ; 33 
L. T. O. S. 129 ; 5 Jur. N. S. 1191 ; 7 W. R. 420 ; 
45 E. R. 29, L. JJ. 

Annotations: — Folld. Liboria Republic v. Imperial Bank 

(1873), L. R. 16 Eq. 179. Retd. Rcdfom v. lledforn 

(1890), 39 W. It. 212. 

313. Directors.] — In answer to an 

order against a co., its directors, managing director 
& secretary, for the production of documents, the 
directors filed affidavits stating that they had not 
in their possession or power any documents other 
than those which might be in the possession of the 
co. They afterwards made further affidavits, in 
which they stated that they had no documents 
whatever in their possession or power ; — Held : the 
affidavits were insufficient ; & defts. were bound to 
give upon oath all the information in their power, 
as to the documents in possession of their co. — 
Clinch v. Financial Corpn. (1800), L. R. 2 Eq. 
271; 12 Jur. N. 8. 484 ; 14 W. R. 085. 

314. .] — Alcock v . Gill, No. 408, 

post, 

315. .] — Cooke v. Oceanic Steam 

Co., [1875] W. N. 220 ; Bitt. Prac. Cas. 33. 

316. Not solicitor.] — The attorney 

of a body corporate is not an officer thereof within 
C. L. P. Act, 1854 (c. 126), s. 60, & therefore 
cannot be compelled to make a discovery of 
documents in an action to which the body corporate 
is a party. — Brown v. Thames & Mersey Marine 
Insurance Co. (1874), 43 L. J. 0. P. 112. 

317. Corporation may appoint proper 

officer.] — Costa Rica Republic v. Erlanger, 
No. 170, ante . 

318. Liquidator.] — In a proceeding by an 

alleged contributory under the winding up of a 
co. to obtain relief from liability, the official 
liquidator is in the same position as if a bill had 
been filed against the co., & he had been made a 
deft, for the purpose of discovery. He is therefore 
bound by the same rules as to answering questions 
& producing documents, & is entitled to the same 


PART II. SECT, 9, SUB-SECT. 2. 

o. Party a firm — Whether order 
must specify individual.]- — Where indi- 
viduals sue, or are sued, under the 
name of a firm, to an order lor dis- 
covery of documents is made against 
them, it is not necessary that the 
prdor should specify the name of the 
individual to make disoovery.-- - 
&Co. v. Hall & Co., [1908] 

■ !• lvi 


P; — 7 — Carrying on business ahroat 
Agent within jurisdiction.] — In ai 
action brought by a firm carry im 
on business abroad to recover thi 
price of goods ordered through thei: 
agents in the United Kingdom, defts 
moved for disoovery of documents 
Held : the order should be mad< 
against pltfs. with liberty to theii 
agent in the United Kingdom to mak< 
dScovery on their behalf. — Donovan 
« Co. v . Todd, Burns to do.. [1008 


2 I. R. 100 ; 42 I. L. T. 87.— IR. 

q. Party a foreign corporation — 
Clerk advertised as manager — Though 
not such in fact ..] — The registered agent 
in British Columbia of deft., a foreign 
corpn., advertisod his clerk B., & B. 
also advertised himself, as local 
manager of the oo. Pltf. made an 
application for an affidavit of docu- 
ments by B., which the corpn. resisted 
upon the grounds that it had never 
authorised B. to act as its local 
manager, & that in fact his duties were 
merely those of clerk to the local 
manager : — Held : tor the purposes of 
the application, B. must be treated as 
local manager of the corpn. — Richards 
v. British Columbia Goldfields Co. 
(1897), 5 B.O.R. 483.— CAN. 

r. Party incapacitated — Must pro- 
cure other person as representative .] — 
Where a party is incapacitated from 
making discovery on oath, an order 


may be made, not directly against a 
person not a party, but against the 
party, that Borne other person shall 
give disoovery on his behalf ; to in 
this case, where one of defts. was 
incapacitated through illness from 
making the usual affidavit of docu- 
ments, an order refusing to strike out 
his defence for default of such au 
affidavit was affirmed, with leave to 
apply for an order for discovery from 
some other person on that deft.’B 
behalf. — Colonial Investment Co. 
v. Smith (1914), 28 W, L. R. 419. — 
CAN. 

s. Several parties on same side — 
Some abroad — All must join.} — Where 
there are several pltfs., all of them 
must Join in making the affidavit of 
documents unless some specific masons 
to the oontrary are shown. Toe foot 
that some of pltfs. reside in England ls 
no reason why they should be excused 
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Sect 9 . — The affidavit: Subjects. 2 & 3, A. & 

privilege, as such a deft, would be . — Re Barned’s 
Banking Co., Ex p. Contract Corpn. (1807), 
2 Ch. App. 350 ; 30 L. J. Ch. 202 ; 10 L. T. 249 ; 
15 W. B. 524, L. JJ. 

Annotation: — Consd. Re Contract Corpn., Gooch *s Case 

(1872), 7 Ch. App. 207. 

319. .J— The official liquidator of 

a co. is in the position of a receiver or manager 
of partnership assets appointed by the ct. Where 
he represents the co. in a suit against strangers, or 
in a proceeding in the winding up against an 
alleged contributory, the adverse party has a right 
to the same discovery from him as an ordinary 
litigant. But where the question is whether a 
past shareholder is to be placed on list B. &, if 
so, what is the extent of his liability, that being 
a question which does not concern the co., the 
official liquidator is only bound to afford equal 
facilities to the shareholder & the creditors, but 
not to make discovery at the instance of either 
party . — Re Contract Corpn., Gooch’s Case 
(1872), 7 Ch. App. 207 ; 41 L. J. Ch. 338 ; 20 
L. T. 177 ; 20 W. R. 345, L. JJ. 

Annotations: — Reid. Re Sir John Moore Gold Mining Co. 

(1877), 37 L. T. 242. Mentd. Re Leslie, 11. v . Curzon 

(1882), 46 L. T. 159. 

320. .] — (1) The official liquidator 

of a co. applied, under Cos. Act, 1802 (c. 89), s. 105, 
to make a number of gentlemen, some of whom 
were, & others had been, directors, responsible 
for acts of misfeasance. The alleged acts were 107 
in number. E. had been a director only during the 
period in which the first eleven of these acts were 
done, & it was not sought to make him liable in 
respect of any others. The liquidator filed an 
affidavit of 1,150 folios, including all the cases. 
E., who appeared alone, applied for an order that 
the liquidator might state what paragraphs he 
intended to read against E. It appeared that 
E.’s solr. had borrowed the affidavit, & was, on 
his own showing, able to make out what parts 
of the affidavit affected E. : — Held : E.’s applica- 
tion must be refused, for although the ct. would 
interfere if the cases against different parties 
were mixed up together in a way which was 
oppressive, a deft, must, as a general rule, ascertain 
for himself what part of pltf.’s evidence affects 
him, & there were no circumstances in the present 
case to take it out of the general rule. 

(2) E. applied that the official liquidator might 
be ordered to make the usual affidavit as to docu- 
ments in his possession : — Held : such an order 
ought not to be made, for the official liquidator, 
being an officer of the ct., is not, even in proceedings 
under the above sect., in the position of an ordinary 


litigant, & will not, in the absence of special cii 
cumstances, be required to make an affidavit as t 
documents in his possession, though he is bourn 
to produce to the adverse litigant the_ document 
which the latter requires to see . — Re Mutuaj 
Society (1883), 22 Ch. D. 714 ; 52 L. J. Ch. 021 
48 L. T. 051 ; 31 W. R. 872, C. A. 

Joinder of offices for purpose of discovery.. 

— See Nos. 32-37, ante . 

Production & inspection by.] — See Pari 

III., Sect. 4, sub-sect. 2, post . 


Sub-sect. 3. — What Documents must be 

included. 


A . All Relevant Documents . 


See R. S. C., Ord. 31, r. 12. 

321. What are relevant documents — General 
rule.] — An affidavit of documents is insufficient & 
a further affidavit will be ordered where it appears 
from the affidavit of documents itself, or from the 
documents therein referred to, or from any 
admission in the pleadings of the party who makes 
the affidavit, that there are or have been in his 
possession or power other documents “ relating 
to any matter in question in tho action ” within 
the meaning of Ord. 31, r. 12 ; & a document 
“ relating to any matter in question in the action ” 
is one which it is not unreasonable to suppose 
contains information which may, directly or 
indirectly, enable the party who claims the 
further affidavit either to advance his own case 
or to damage that of his adversary. 

The rule is not confined to documents which 
would be evidence for or against a party in the 
action. Any document must be properly held to 
relate to matters in question in the action which 
not only would be evidence, but which it is not 
unreasonable to suppose does contain information 
which may, either directly or indirectly, enable 
a party who claims a further affidavit either to 
advance his own case or to damage the 
case of his adversary (Brett, L.J.). — Com- 

PAGNIE FlNANCIERE DU PACIFIQUE V. PERUVIAN 

Guano Co. (1882), 11 Q. B. D. 55 ; 52 L. J. Q. B. 
181 ; 48 L. T. 22 ; 31 W. R. 395, O. A. 


Annotations : — Folld. Dinn v. Brandon (1885), 1 T. L. II. 
598. Distd. Emmerson v. Ind Coopo (1886), 33 Ch. D. 
323. Apid. Tho Consul Corfltzon, [1917] A. C. 550. 
Redd. Hall v. Truman, Hanbury (1885), 52 L. T. 82 ; 
Kent Coal Concessions v. Duguid, [1910] 1 K. B. 904. 

322. Order too extensive — Modification.] — 

M'Intosh v . Great Western Ry. Co. (1852), 
1 Sm. & G. 4; 22 L. J. Ch. 72 ; 20 L. T. O. S. 77 ; 


from making such affidavit. — R yrie v. 
Shivshankar Gopalji (1890), I. L. R. 
15 Bom. 7, — IND. 

t. Party an infant — By next 
friend .] — Motion by defts. that the 
next friend of infant pltfs. might be 
ordered to make an affidavit in refer- 
ence to documents in his possession 
relating to matters in the suit, was 
granted. — C rowe v . Bank or Ireland 
(Governor & Co.) (1871), 19 W. R. 
910.— IR. 

a. Party abroad — Affidavit of at- 
tomey admitted. ] — Where pltf., heir- 
at-law of deceased, resided in America, 
Sc knew nothing of the case, the ct. 
allowed his solr. to make Sc hie an 
affidavit of scripts. — Murray v . Mulli- 
gan (1860), 2 L. T. 812.— IR. 

b. Party a company — By defendant 
not personally cognisant — On informa- 
tion supplied by official. ] — Where a 
co. or partnership, carrying on com- 
plicated business transactions & having 


a large number of documents, is sued, 
the information for the affidavit of 
discovery should bo compiled by tho 
official of the co. or partnership cogni- 
sant of the matter in dispute, while 
the affidavit of discovery may actually 
be made in form by a deft, who relies 
to a very large extent on information 
supplied to him. — Strasburgr v. 
Combrinck & Co. (1913), C. P. D. 776. 
— S. AF. 

PART II. SECT. 9, SUB-SECT. 3.— A. 

821 i. What are relevant documents — 
General rule.] — In an action to recover 
for services alleged to have been 
rendered in finding a purchaser for 
deft, co.’s property, etc., application 
was made at chambers for an order 
that defts. answer on affidavit “ stating 
what documents relating to any matter 
in question in this action are or have 
been in the possession of the defts,, 
etc.," which was dismissed with costs. 
It appearing that one of defts. was a 


oorpn., & must have under its control 
all records, proceedings & correspond- 
ence, if any existed, relating to com- 
munications with the other deft., 
& the ct., having regard to all the cir- 
cumstances, being unable to say that 
discovery was not nocessary, or might 
not be helpful on the trial : — Held : 
the order should have been granted, & 
the appeal should be allowed with 
costs, the costs in chambers to be costs 
in tho cause. — Wood v . Dominion 
Lumber Co., Ltd. (1904), 37 N. S. R. 
250.— CAN. 

32111. .] — Every document 

relates to any matter in question, 
under rule 51, whioh not only would 
be evidence upon any issue, but also 
which, it is reasonable to suppose, con- 
tains information which may either 
directly or indirectly enable the party 
requiring the affidavit either to advance 
his own case or to damage the case of 
his adversary. — Robinson v . Farrar 
(1907), T. S. 740,— S. AF. 
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10 Jut. 989 ; 1 W. R. 19 ; 65 E. R. 2 ; order 
varied^ 22 L< J. Ob.. 182, L> JJ» 

323. Action of ejectment.] — Anon. (1878), 

Bitfc. Prac. Cas. 84. 

324 . Action for libel — Plea of Justifica- 

tion.] — In an action for libel, if deft, puts in a plea 
of justification So delivers particulars in support 
of his plea ; the issues to be tried under that plea 
are limited to the matters referred to in the 
particulars ; So deft, can only obtain discovery of 
documents relating to those matters. — Yorkshire 
Provident Life Assurance Co. v. Gilbert So 
Rivington, [1895] 2 Q. B. 148 ; 64 L. J. Q. B. 
578 ; 72 L. T. 445 ; 14 R. 411, C. A. 

Annotation: — Folld. Arnold & Butler t», Bottomley, [1908] 

2 K. B. 151. 

325 . Newspaper competition — Successful 

coupon.]— Pltf. was a competitor in a prize com- 
petition which was advertised in a newspaper 
belonging to defts. & which consisted in con- 
structing the most clever, apt So original sentences 
in accordance with certain rules. The prizes 
were to be awarded after careful consideration by 
competent judges So the editor’s decision was to be 
final. Pltf., not having been awarded a prize, 
brought an action against defts. for breach of 
contract So applied for discovery of the coupons 
in respect of which prizes had been awarded : — 
Held : as these documents were not relevant to 
any question in issue, pltf. was not entitled to 
discovery of them. 

The rule is quite well founded according to which 
pltf. was entitled to show by reference to the 
pleadings So in other ways that deft, must have 
in his possession other documents relating to the 
matter in issue (Buckley, L.J.). — Angell v. 
John Bull, Ltd. (1915), 31 T. L. R. 175; 59 
Sol. .To. 286, 0. A. 

326. Seizure of goods as prize.] — An 

application on behalf of the Crown for an order 
for discovery of claimants’ books So documents 
relating to the sales of leather & boots from the 
year prior to the outbreak of war down to the date 
of seizure was resisted ( inter alia) on the ground 
that if the leather was going to be made into boots 
the doctrine of continuous voyage did not apply, 
So therefore, whatever the ultimate destination of 
the boots, the leather could not be seized as 
prize : — Held : an order could be made directing 
claimants to make discovery of the books & 
documents relating to their sale of boots as well 
as of leather from Aug. 1913, down to the date 
of seizure. — T he Balto, [1917] P. 79 ; 86 L, J. P. 
83 ; 116 L. T. 319 ; 33 T. L. R. 244 ; 61 Sol. Jo. 
399 ; 14 Asp. M. L. 0. 28. 

Annotation : — Mentd. The Baron Stjemblad, [1918] A. C,. 173. 

327. Admiralty certificate — Diversion of 

voyage.] — Pltfs. chartered a steamship from 
defts. in 1914, to make certain voyages be- 
tween America So Europe. In July, 1914, she 
was delivered under the charterparty So she started 


from America for Rotterdam. Having arrived in 
the English Channel in Aug. 1914, she was diverted 
to Falmouth because of advice given by the 
Admlty., So the rest of the voyage to Rotterdam 
was abandoned. The Admlty. gave a certificate 
that the advice was given with the object of pre- 
venting transactions which might be contrary to 
the national interests. In an action for breach of 
the charterparty defts. pleaded the certificate & 
produced it at the trial, but they had not dis- 
closed it : — Held : as defts. had acted in accordance 
with the advice of the Admlty. So their breach of 
contract was due to their having done so, the 
certificate was a good defence to the action, So 
it ought to have been disclosed. 

When one party in an action has obtained an 
official certificate it ought to be disclosed to the 
other. It is desirable especially in the Com- 
mercial Ct. that the contents of such a document 
should be communicated at the earliest possible 
moment (Atkin, J.). — Gans S.S. Line v. Celtic 
Shipping Co., Ltd. (1918), 34 T. L. R. 282. 

B. Documents in Possession or Power . 

See R. S. C., Ord. 31, r. 12. 

328. Must be set forth — Whether privileged 
from production or not.] — Forshaw v . Lewis, No. 
367, post . 

329. Joint possession.] — Taylor v. 

Rundell, No. 338, post . 

330. .] — An order was made on 
a deft, in the common form to “ make So file a full 
So sufficient affidavit, stating whether he has, or 
has had, in his possession or power any, & if any 
what, documents relating to the matters in 
question in the suit, So accounting for the same.” 
Deft, filed an affidavit, saying that he had not in 
his actual custody any documents relating to the 
matters in question, “ except such entries as 
might be contained in account books of a firm, 
which he objected to produce, on the ground that 
they were not in his exclusive possession, but only 
in his possession jointly with another, who was not 
a party to the suit.” He did not, however, set 
forth the number or particulars of the books. 
Motion, that deft, be ordered to make an affidavit 
in conformity with the terms of the order, setting 
forth the number So particulars of the documents 
which he acknowledged to be in his joint possession, 
but claimed to be privileged, granted, but without 
costs. — Lazarus v. Mozley (1859), 1 L. T. 3; 

5 Jur. N. S. 1119. 

331 . .] — The exors. of a 

deceased partner, two of whom were also members 
of the firm, employed part of their testator’s assets 
in the business of the firm in which there were also 
other members. A bill was filled against the 
exors. for the administration of testator’s estate, 

6 for an account & payment of that portion of it 
which was employed in the partnership business. 


PART II. SECT. 9, SUB-SECT. 8. — B. 

828 1. Must be set forth — Whether 
privileged from production or not .] — 
Pltf. in an action for damages foi 
injuries sustained In a railway accident, 
sought to compel defts. to produce a 
certain report of an investigation hold 
by defts. immediately after the 
accident, ft the notes of evidence taken 
at the investigation. These docu- 
ments, according to the evidence ol 
H. an officer of defts., who was 
examined for discovery in the action, 
were not obtained for the solr. of defts., 
nor for the purpose of being laid before 
him for advice, nor in view of an 
impending or threatened litigation 
nor after litigation commenced ; but, 


for the purpose of the management of 
the line. In answer to the question 
whether defts.* Bolr. was present at 
the investigation H. said, “ No, it 
would be entirely between the officers 
of the oo.** The affidavit of the 
solr. Btated that the information was 
obtained that he might advise defts. 
as to their liability for damages arising 
from the accident, ft that it had been 
used for that purpose ft no other. 
Defts.* affidavit of documents did not 
claim privilege * for these documents 
hut denied the possession of any docu- 
ments relating to the matters in ques- 
tion, but it was admitted that the 
affidavit of documents had been pre- 
pared under misapprehension of the 
facts ft that these documents were in 


the possession of defts. : — Held : the 
ct. need not under these circumstances 
consider whether the examination 
of H. could be received to contradict 
the affidavit of documents, but should 
look at the matter as if the documents 
had been set out ft privilege claimed 
for them, ft upon the statements of 
H. ft the solr. the documents were not 
privileged ft should be produced. — - 
Betts v. Grand Trunk Ry. Co. (1888), 
12 P. R. 86, 634 . — CAN. 

e. (t include every relevant 

document.] — In an action to recover 
for services alleged to have been 
rendered in finding a purchaser for 
deft. oo. ’s property, etc., application 
was made at chambers for an order 
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Serf,. 9 . — The affidavit : Sub-sect. 3, B. & C. ; sub - 
sect . 4*1 

Defts., in their affidavit of documents, refused to 
produce certain documents on the grounds that 
they were in the joint possession of the firm. 
Pltf. excepted to the sufficiency of this affidavit : — 
Held : defts. must set out in their affidavit a list 
of all the documents in the joint possession of the 
firm. — V yse v . Foster (1872), L. R. 13 Eq. 602 ; 
26 L. T. 282. 

332. .] — SWANSTON V. IRISH- 

MAN, No. 64, ante, 

333. .] — When a deft, sets out 

documents in his affidavit of documents as being 
in his possession or power jointly with his partners, 
& objects to produce the documents on that 

ound, the ct. has power to allow an interrogatory 
be administered by pltf. asking deft, what are 
the contents of the documents he so objects to 
produce Sc requiring copies of them to be exhibited 
to the answer. — R attend err y v. Monro (1910), 
1 03 L. T. 600 ; 65 Sol. .To. 76. 

334. Legal professional privilege.] — 

A deft, admitted that he had in his possession 
documents relating to the matters in the bill ; but 
refused to set forth a list of them because they had 
been procured by his solr. since the institution of 
the suit & for the purpose of his defence to it ; Sc 
the same were, as he was advised Sc insisted, con- 
fidential communications : — Held : the allegation 
relative to the documents did not justify deft/s 
refusal to set forth a list of them ; &, therefore, his 
answer was insufficient. — B alguy v. Broadhurst 
( 1860), 1 Sim. N. S. Ill ; 10 L. T. O. S. 385 ; 14 
Jur. 1106 ; 61 E. R. 43. 

Annotations: — Re!d. Kennedy v. Lyell (1883), 23 Ch. D. 

387 : Lyell v. Kennedy (1884), 27 Ch. D. 1 : Ainsworth v . 

Wilding, [1000] 2 Ch. 316. 

335. ,] — Copies of letters 

written by the solr. of a party, in answer to com- 
munications from other persons relating to the 
subject-matter of an action, must be disclosed in 
an affidavit of documents. — W eal v . G arnes 
( 1884), 28 Sol. .To. 613. 

336. Documents belonging to co-defendant — 
Possession of party as depositary only.] — Deft, 
stated by his answer, that he had in his possession 
as depositary, certain boxes belonging to another 
deft., containing documents, etc., which might 
relate to the matters in question in the suit, but 
he was not acquainted with the purport of any of 
them, & he did not set out any schedule of those 
documents : — Held : exceptions to the answer for 
insufficiency could not be sustained. — Forman v. 
Nevill (1844), 14 L. J. Ch. 33 ; 4 L. T. O. S. 209 ; 
0 Jur. 168. 

337. Company documents — Affidavit by 

directors.] — C linch v. Financial Corpn., No. 313, 
ante . 


338. Possession of solicitor or agont — Party 
must make Inquiries.] — A lease of mines was made 
to four persons, nominally as individuals, but 
really as trustees for a mining co., reserving to the 
lessor a certain proportion of the net profits of 
working the mines. A bill having been filed by 
the exors. of the lessor against the three surviving 
lessees, who were also shareholders & directors of 
the co., for an account, defts., in their answer to 
that part of the bill which sought a discovery of 
the mines that had been opened Sc worked under 
the lease, of the moneys expended & received in 
working them, & of the documents in the possession 
of defts. or their agents relating to the matters in 
question, after stating what they personally knew 
of the matters inquired after, Sc setting forth a list 
of all the documents in the possession of themselves 
or their agents, proceeded to state that there were 
other documents in the custody of the agents of the 
assocn. but who were not their agents personally, 
containing all the information that could be 
obtained about the matters in question, but that 
defts. had no power t-o use those documents except 
when sitting at the board of directors, or by an 
order of the board, & that they believed the 
directors declined to allow them to use the same, 
or to afford them any information which would 
assist pltfs. in prosecuting the suit until all the 
other shareholders should have been made parties : 
— Held : this answer was insufficient, by reason of 
its not stating that defts. had applied to the board 
of directors for leave to procure So give the informa- 
tion required, & that they had been refused. — 
Taylor v. Rundell (1841), Cr. Sc Ph. 104 ; 41 
E. R. 429, L. C. 

Annotations : — Folld. Bute v. Stuart (1842), 12 L. J. Ch. 140. 
Consd. Lopez v. Deacon (1643), 6 Beav. 254. Distd. Ell- 
wand v. M'Donnell (1844), 8 Beav. 14. Apid. Reid v. 
Langlois (1849), 2 H. & Tw. 59. Consd. Glyn v. Caulfield 
(1851), 3 Mao. Sc G. 463. Polld. Clinch v . Financial 
Coron. (1806), L. R. 2 Eq. 271. Refd. Kearsloy v . Philips 
(1882), 10 Q. B. D. 36. 

339. Solicitor no longer acting.] — 

In answer to a bill seeking to impeach a security Sc 
requiring deft, to set forth what communications 
passed between his solr. & agents in the trans- 
action & pltf. ; Sc what letters were written & 
received, Sc entries made on the subject by such 
solrs., it is not sufficient for deft, to say that tho 
solrs. had ceased for several years since the trans- 
action to be his solrs. or agents, Sc that he does 
not know what communications or entries they 
had or made : deft., if he had not personal know- 
ledge of the facts, must at least show that he has 
endeavoured to acquire the information from his 
agents in the transaction in question. — G lend alt, 
(Earl) v. Frazer (1842), 2 Hare, 99 ; 12 L. J. Ch. 
128 ; 6 Jur. 1081 $ 67 E. R. 41. 

Annotations : — Refd. M'Intosh v. G. W. Ry. (1851), 4 Do 
G. & Sm. 502 ; Bolekow, Vaughan v. Fisher (1882), 
52 L. J. Q. B. 12. 



that defts. answer on affidavit “ stating . 
what documents relating to any matter 
In question In this action are or have 
been in the possession of the defts., 
etc.,'* which was dismissed with costs. 
It appeared that one of defts. was a 
corpn., 6c must have under its control 
all records, proceedings 6c correspond- 
ence, if any existed, relating to com- 
munications with other deft., 8c the 
ct., having regard to all the circum- 
stances, being unable to Bay that dis- 
covery was not necessary, or might 
not be helpful on the trial : — Held : 
the order should have been granted.— 
Wood v. Dominion Lumber Co., 
LTD. (1904), 37 N. S. R. 260.— CAN. 

an adminis 

tration suit, where certain creditors 

{ iroduoed promissory notes as vouchers 
or nearly all their claim, the master, 


as of course, ordered production of the 
books Sc accounts : — Held : the exors. 
were entitled to an affidavit identifying 
the books 6c accounts as being all in 
the possession of the creditors relating 
to the claim. — He Ross' Estate (1880), 
5 A. R. 82.— CAN. 

-.3 — It is the duty of 
a party who is ordered to make dis- 
covery to make a full & proper dis- 
covery of all documents in his posses- 
sion or which have been in his posses- 
sion. It is not necessary for the other 


witn a discovery order before applying 
to the ot. for an order for further dis- 
covery.— C oluson, Ltd. v. Rickman 
(1016), C. P. D. 117.— S. 

f. Where possession not 

proved — Hut presumed from nature of 


claim .) — In an action for trespass to 
a several fishery in portion of the non- 
tidal waters of the River S.. where 
pltf. was not a riparian proprietor, Sc 
aid not claim the soil & bed of the 
locus in quo , defts. in their defence, 
upon which issue was Joined, traversed 
pltf .a alleged title to a several fishery 
in the river ; Sc an affidavit was made 
by them stating that various riparian 
proprietors, whom they named, had 
always allowed^ them & the public 
generally to fish in the river, £ had 
always denied the existence of a 

?® ve !f 1 t5 8h ® I T therein, & that, In fact, 
the right of fishing in the part of the 
river In question had been enjoyed by 
the public from time immemorial. 
Defts. applied tar discovery of docu- 
ments by pltf. There was no affidavit 
to support of the application, fin wing 
that there were documents in pltJTa 
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Agent abroad.] — In a bill for 
account pltf. charged fraud & wilful neglect 
cainst deft., who interrogated him as to invoices & 
__ documents in his, pltf.’s, possession. Pltf.’s 
Jiswer alleged that they were at New Orleans, & 
;iat he was unable to communicate with his 
lerks there, or to proceed thither to fetch them, 
jeft. excepted to this answer : — Held : pltf. was 
ound to show that he had attempted to obtain 
he documents & failed in that attempt, a mere 
negation that they were in a country where war 
ras raging not being sufficient. — Mertens v. 
Iaigh (1863), 3 De G. J. & Sm. 528 ; 2 New 
tep. 254 ; 8L.T, 561 ; 11 W. R. 792 ; 46 E. R. 
41, L. JJ. ; affg. (1860), John. 735. 

tnnotations : — Distd. Koareloy v. Philips (1882), 10 Q. B. D. 
36. Refd. Bonnardete. Taylor (1861), 1 John. & H. 383. 

341. Solicitor employed to collect rents — 

Entries of receipts in solicitor’s book — Need not 

be set out.] — The books of a solr. employed by a 
trustee to receive the rents of his trust estate are 
not documents which the trustee has in his custody, 
possession or power, or in the custody, possession 
or power of his solr. or agent, & need not bo 
mentioned in an affidavit of documents in com- 
pliance with the usual order, although they contain 
accounts of rents received for the trustee. — Eglin- 
ton (Earl) v. Lamb (1865), 35 L. J. Ch. 113 ; 
13 L. T. 698 ; 12 Jur. N. S. 45 ; 14 W. R. 170. 
Annotation : — Consd. O’Shea v. Wood, [18911 P. 237. 

342. Partnership documents — Partner resident 
in England — Principal place of business abroad.] — 
A partner, resident in England, of a house carrying 
on business abroad, is not bound to set forth a 
schedule of books, etc., relating to & in the custody 
of the foreign house. — Martineau v. Cox (1837), 
2 Y. & 0. Ex. 638 ; 7 L. J. Ex. Eq. 18 ; 1 Jur. 818 ; 
160 E. R. 551. 


H. & C. 134 ; 31 L. J. Ex. 508 ; 6 L. T. 502 ; 
10 W. R. 790 ; 158 E. R. 832. 

Annotation : — Refd. Dickson v. Neath & Brecon By. (I860), 

L. R. 4 Exch. 87. 

345. Inquiries as to.] — Where an incor- 

orated co., in answer to an interrogatory in a 
ill as to documents where ever were in the power 

of agents formerly & not now in their employ- 
ment, stated ignorance as to the fact, but dia not 
state that they had made any particular inquiries 
of such former agents : — Held : the answer was 
sufficient, there being no special circumstances 
alleged applicable to any particular document or 
any particular person. — M‘Intosh v. Great 
Western Ry. Co. (1851), 4 De G. & Sm. 502 ; 
64 E. R. 931. 

346. Documents lost or mislaid — By party’s 
solicitor.] — A deft., in his first answer, stated, that 
certain papers in another suit referred to in the 
bill, "were in the possession of his solr., & being 
asked by the amended bill to set forth a schedule 
thereof, he stated, that his solrs. had made diligent 
search for them, but that they could not be found, 
having been misplaced or mislaid in the solr.’s 
office ; & that, therefore, he could not set forth 
a schedule of them : — Held : the answer was 
sufficient. — Ellwand v . M‘Donnell (1814), 8 
Beav. 14 ; 3 L. T. O. S. 319 ; 50 E. R. 0. 

347. What documents parted with — Must be 
specified — Books of bankrupt.] — Whero deft., a 
bkpt., swore that he had no documents in his 
possession, he was required to state what docu- 
ments passed from him to the trustee. — Anon. 
(1876), 20 Sol. Jo. 261 ; 2 Char. Cham. Cas. 60 ; 
Bitt. Prac. Cas. 107. 

348. ‘‘Never have had” — Essential.] — Wag- 
staffe v. Anderson, Moss & Michell, No. 297, 
ante. 


C. Documents which have been but are not now in 

Possession or Power . 

See R. S. 0., Ord. 31, r. 12. 

343. What has become of documents — Must be 
stated.] — Stanhope v . Nott (1674), 2 Swan. 
221, n. ; 36 B. R. 599. 

344. ,] — j n an action against a 

joint-stock co., an order was obtained by pltf. 
against C., a director of the co., that he give 
inspection of certain documents to pltf. ; inspec- 
tion not having been given, a rule nisi for an 
attachment was moved for ; on cause being shown, 
C. made an affidavit, stating that “ he had not at 
the time the order was made, nor had he any time 
since, in his possession, custody or power any of 
the documents mentioned in the order ” : — Held : 
the affidavit was insufficient, as it did not state 
any facts showing that 0. had no knowledge in 
whose custody or control the documents were. — 
Lachabmb v. Quartz Bock Mining Co. (1862), 1 


Sub-sect. 4. — How Documents must be 
described or identified. 

349. General rule.] — Where an affidavit of 
documents is made under a common order for 
discovery of documents, it is not enough to tie the 
documents in bundles & number each bundle. 
Each document must be identified by being 
specifically marked, & if they are tied up in 
bundles a description must be given of the cha- 
racter of the documents in each bundle. — Cooke v . 
Smith, [1891] 1 Ch. 509; 60 L. J. Ch. 573; 64 
L. T. 484 ; 39 W. R. 273, C. A. 

350. Documents need not be set out seriatim.] 
— Where the documents of which a deft, is required 
to set forth a list are numerous, it is not necessary 
for him to specify each of them ; but it is sufficient 
for him to describe them, so as to enable pltf. to 
move for them ; as, for instance, to say that they 
are contained in bundles or hogsheads, sealed up. 


possession relating to the questions 
In issue in the action : — Held: the 
nature of the property claimed raised 
a presumption that there were docu- 
ments in existence. & in the possession 
pi pltf., relating to matters in question 
m the notion ; the motion should 
be granted ; & the right of defts. to 
the inspection or production was a 
matter to be determined, not upon 
an application under Ord. 31, r. 11, 
tmt upon an application to compel 
production or inspection after the 
affidavit as to documents had been 
raadar— Powell e. Heffernan (1879), 
4 L. R. IRr. 703.— IR. 

PART II. SECT. 9* BUR-SECT. 8.-0. 

it* Incomplete — Unless included — 
Consequences of failure to include .] — 


It is the duty of a party who is ordered 
to make discovery to make a full & 
proper discovery of all documents 
which have been in his possession. 
It is not necessary for the other party 
to point ont to the defaulting party 
a manifest failure to comply with a 
discovery order before applying to the 
ct. for an order for further discovery. 
Where it was clear that a discovery 
affidavit was incomplete the ct. made 
an order for further discovery & 
mulcted rasp, in costs. — Collibon, 
Ltd. v. Hickman (1916), C. P. D. 117. 
— S. AF. * 

Fart ii. sect, s, sub-sect. 4. 

849 i. General rule.] — The party 
making the affidavit on production 
must specify either by reference to 


existing page numbers or to identifi- 
cation marks placed thereon especially 
for that purpose, the particular pages 
whereon entries may bo found relevant 
to the matters in issue. — Royal Bank 
of Canada v. Wallis (1918), 2 
W. W. R. 020 ; 13 Alta. L. R. 416 ; 41 
D. L. R. 383. — CAN. 

h. When privilege claimed.] 

— Pltf. took out a summons under 
Ord. 31, rr. 8 & 9, of S. A. Supreme Ct, 
Act, 1878, calling upon deft, to state 
whether he “ has or has had in his 
possession, custody, or power a report 
made by one B., an officer of Customs, 
of his inspection of certain books t of 
pltfs., & if the same Is now in bis 
ossession, custody or power, whether 
e objects to produoe the samo, & the 
ground of such objection, if any,*’ & 
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& marked A, B, etc. — Christian v. Taylor (1841), 
11 Sim. 401 ; 10 L. J. Ch. 145 ; 59 E. R. 928. 

Annotation ; — Mentd. Davis v. Cripps (1843), 2 Y. & C. Ch. 

Cas. 430. 

351. Insufficient — “ Bundle of papers marked 
G.**l — The ct. will not make an order for the pro- 
duction of papers described in deft.’s answer as a 
14 bundle of papers marked G,” on the ground that 
they are not sufficiently identified. — Phelps v. 
Olive (1835), 4 Beav. 549, n. ; 4 L. J. Ch. 167 ; 49 
E. R. 452. 

Annotation : — Refd. Taylor v. Batten (1878), 4 Q. B. D. 85. 

352. " Divers books of account/*] — A 

deft, bjr his answer admitted that he had in his 
possession “ divers books of account ” : — Held : 
the particulars were not sufficiently specified to 
enable the ct. to make an order for their pro- 
duction. — Inman v. Whitley (1842), 4 Beav. 548 ; 

49 E. R. 451. 

353 . Number & particulars not given — 

Account books of Arm.] — Lazarus v. Mozley, No. 
330, ante • 

354 . “Bundles of letters.**] — (1) A. So B. 

were co-defts. in a suit. Their London solr. 
employed B., who was also a solr., to collect 
evidence, So a correspondence then ensued between 
A. & B. relating to the subject-matter of the 
suit : — Held : the correspondence was privileged, 

50 therefore pltf. could not compel its production. 

(2) “ Bundles of letters ” is not a sufficient 

description of correspondence in an affidavit of 
documents. — Hamilton v. Nott (1873), L. R. 16 
Eq. 112 ; 42 L. J. Ch. 512. 

355. Bundle of deeds & papers.**] — Deft, 
was in possession of real estate to which pltf. 
claimed to be entitled as heir-at-law of his mother. 
Pltf. filed his bill for discovery So production of 
documents in support of deft.’s title. Deft., by 
her answer stated her belief that a deed had been 
executed, of which she set out the dates, parties, So 
effect, whereby her father became seised absolutely 
of the property. She was the universal devisee 
of her father. She also filed an affidavit in 
support of her title, to which she appended a list 
of documents, So among them was “ a bundle of 
deeds So papers relating exclusively to the title of 
mo the above-named deft, to the premises men- 
tioned So referred to in pltf.’s bill.” Pltf. took 
out a summons for a fuHher affidavit of docu- 
ments : — Held : pltf. was entitled to know whether 
the above-mentioned deed was in deft.’s possession, 
& to a further affidavit containing a list of each of 
the documents relating to her title. — Fortescue v. 


Fortescue (1870), 34 L. T. 847 ; 24 W. R. 945 ; 
3 Char. Pr. Cas. 470. 

Annotation : — Consd. Taylor v. Batten (1878), 4 Q. B. P 

85. » 

356. “ Companies general letter books 

— “ Volumes of copies of letters.**] — Bolton r 
Natal Land So Colonization Co., fl887] W. N^ 
178, C. A. 

357 . Documents number one to twenty- 

one — Bundle marked “ A.**] — Deft, may be 
ordered to give particulars of documents referred 
to in his pleading, even though he has in an affi- 
davit of documents effectually claimed for those 
documents privilege from production. The right 
to particulars So the right to production are 
distinct & independent rights. 

Pltf. claimed a declaration that she was entitled, 
subject to incumbrances, in fee simple to an 
estate of which deft, was in possession, So her title 
to which he denied. 

In his affidavit of documents deft, claimed 
privilege from production for “ documents num- 
bered 1 to 21 in a bundle marked A,” as relating 
solely to his own case So not to the case of pltf. 
Documents relating to the alleged sale to him So 
the re-mortgage were comprised in the bundle. 
Pltf. asked that deft, should be ordered to make 
a further So better affidavit of documents. So to 
deliver particulars of the alleged sale So conveyance, 
stating when the same were executed & what was 
the valuable consideration for the same, So of the 
alleged re-mortgage, stating when the same was 
executed So for how much ; & for inspection of the 
documents : — Held : deft, must give particulars 
of the alleged purchase So re-mortgage ; but pltf. 
was not entitled to inspection of the documents. — - 
Milbank v . Milbank, [1900] 1 Ch. 376 ; 69 L. J. 
Ch. 287 ; 82 L. T. 63 ; 48 W. R. 339 ; 44 Sol. .To. 
259, C. A. 

Annotation .-—Mentd. Re Morgan (1915), 59 Sol. Jo. 289. 

358. Sufficiency — When may be raised — Motion 
to set aside order discharging contempt.] — Deft, 
being in default for not making an affidavit of 
documents, pltf. obtained an order for his attach- 
ment. Deft, then filed an affidavit. So thereupon 
obtained ex p. an order of course discharging his 
contempt. Pltf. now moved to set aside the 
order of course, on the ground that the affidavit 
was insufficient, So that therefore the order of 
course had been obtained on a misrepresentation : 
— Held : the question of sufficiency could be 
raised on this motion, So the affidavit being 
insufficient, the order of course must be discharged, 
so as to revive the original order for attachment, — 
Price v. Price (1879), 48 L. .T. Ch. 215. 


also for an order that deft, make dis- 
covery on oath of the documents 
which are or have been in his possession 
or power relating to the question of 
foot set out in the dofenoo. 

The summons was dismissed. On 
appeal '.—Held : the documents for 
which privilege is claimed must he 
enumerated, described Sc scheduled 
for purposes of identification. 

SemJole: the cases appear to he 
conflicting as to whether in all cases 
the names of the writers of documents 
should be mentioned, but they should. 
— CLUTTEBBrOK BROTHERS V. WOLLAS- 
TON, 11998] S. A. I-. It. 159. — AUS. 

J. .] — An affidavit as to 

doouments should in terms negative 

f iossfession by an agent, & should refer 
o the documents in deponent’s posess- 
sion with sufficient clearness to e nable 
them to be identified. — L edwidge t?. 
Mayne (1877), 11 I. R. Eq. 463.— 
IRi 

k. Need not be specified numeri - 


j. 3 — It is not necessary, though it 
is a convenient course, to spocify by 
number boolss, documents, etc., sot 
forth in the schedules to an affidavit 
of discovery. Whore a schedule to an 
affidavit of discovery mentioned certain 
lodgers & hooks of account, hut did 
not specify them : — Held : the other 
party to the action could not insist 
on their being numbered in the 
schedule. — S trasburge v. Combrinok 
& Co. (1913), C. P. D. 776.— S. AF. 

1. Sufficiency — When raised — 
Motion to compel production.] — What- 
ever discovery deft, would have been 
bound to give by answer with respect 
to documents in his possession, must 
now be furnished by the affidavit 
in answer to a motion to compel pro- 
duction under Ord 31 of May, 1850; 
& the ground upon which he relies to 
excuse production must be stated with 
the same particularity. When, there- 
fore, a party filed a bill claiming title 
as beir-at-law of an intestate So called 
upon deft, to produce deeds, etc., & in 


answer to a motion to compel produc- 
tion, deft, put in an affidavit stating 
that the deeds in his possession did 
not prove pltf.’s title, without furnish- 
ing any description so as to enable the 
ct. to judge of the effect proper to be 
given to this general allegation : — 
Held : such affidavit was not sufficient, 
& production of the documents should 
be ordered. — Nicholl v . Elliott 
(1852), 3 Gr. 536.— CAN. 

m. Insufficient — ** Correspondence 
HU marked* A * ” — “ Containing copies 
of letters between defendant & X.”}~ 
Deft. co. in an affidavit of documents 
objected on the ground of professional 
privilege to produce certain documents 
therein referred to as " File of corre- 
spondence marked ‘ A ’ ” containing 
copies letters deft, to X., & copies 
letters X. to deft. '.-—Held : the docu- 
ments wore insufficiently described & 
an order made that they be further 
described by affidavit identifying them 
by numbers. — Lion Nottino Mills 
Proprietory, Ltd. r. 
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0. — The affid avit : Sub-sects, 4 & 5.] 

make use of Affidavit in contradiction of deft.’s 
affidavit of documents t—Held : the affidavit of 
documents was sufficient, & need not allege that 
the documents did not impeach the defence ; a 
contentious affidavit was not admissible to con- 
tradict deft. *8 affidavit of documents, & pltfs. 
were not entitled to a further answer. — Morris v. 
Edwards (1890), 15 App. Oas. 809 ; 60 L. J. Q. B. 
292 ; 63 L. T. 26, H. L. 

Annotations: — Apld* Sudden v. Wilkinson. [1893] i Q» B* 
432 : A.-O. v. Newcastle-upon-Tyne Corpn., [1899] 

2 Q. B. 478. Conid. Johnson v. Whitaker (1904), 90 L. T. 
535. Mentd. McLean & Kiev v. J ones (1892), 66 L. T. 653 ; 
Milbank v. Mllbank, [190011 Oh. 376. 


354 , Title deeds — Numbers & dates — 

Names of parties to deeds not required.] — An affi- 
davit of documents had been filed setting out the 
numbers Sc the dates, but not the parties to title 
deeds, Sc a summons was taken out to have the 
names of the parties added : — Held : as the deeds 
were privileged, the ct. would not order the names 
of the parties to the deeds to be set out. — Taylor 
v. Oliver (1876), 45 L. J. Ch. 774 ; 34 L. T. 
902. 

365. Documents for which privilege claimed — 
Must be Identified.] — Deft, by his answer, admit- 
ted that he had in his possession certain documents 
relating to the matters in question, but he stated 
that several of them were privileged. Pltf. 
having moved for the production of all the docu- 
ments, tlio ct. admitted an affidavit to be read on 
the part of deft., specifying which of them were 
privileged. — Parsons v . Robertson (1837), 2 
Keen. 605 ; 7 L. J. Ch. 1 ; 1 Jur. 770 ; 48 E. B. 
761. 

Annotation Reid. Llewellyn v. Badeloy (1842), 1 Hare, 


333 , .] — Reports Sc minutes of com- 

mittees of a corpn. with reference to actual or 
contemplated litigation are privileged communica- 
tions. 

Cases submitted to counsel after a dispute has 
arisen, Sc counsel’s opinions thereon, are similar] y 
privileged ; & this is so although the party claiming 
production is a ratepayer Sc the opinions were paid 
out of the rates — at all events, if the action is not 
one with direct reference to the rates. 

For privilege to be successfully claimed for any 
of such documents they must be sufficiently iden- 
tified for production to be ensured, if ordered. 


When the effect of ft privileged opinion of 
is stated in the pleadings of the party to 
possession it is, he can only refuse to producoi 
upon condition of making no use of trm 

of the action. — Bristol Corpn. r ~ U"**' 

26 Ch. D. 078 ; 63 L. J. Ch. 1144 ; T. 719 ; 

33 W. B. 255. n ft woi« tj A ji 

Annotations:— Eeld. Gonraudv. Gower Boll 

Telephone Co. of Europe (1888). ^oJK/’t^r 498 * ® 6nM * 

Woodhouse v. Woodhouse (1914), 30 T. L. B. 

Affidavit bad for prolixity.] — See Sect. 9, sub- 

anni 1 P rtVlfp. 


Sub-sect. 5. — Claim of Privilege. 

367. May be set forth in affidavit.]— It is no 
answer to an application under C. L. P. Act, 1864 
(c. 125), s. 50, that the documents are such as the 
party is privileged from producing j if that be so 
the fact may be shown in the affidavit to be made in 
obedience to the rule. — Forshaw v. Lewis (1855), 
10 Exch. 712 ; 1 Jur. N. S. 263 ; 156 E. R. 620. 
Annotation : — Reid. Thompson v. Hobson (1857), 26 L. J. Ex. 

367. 

338 , Further affidavit — Claiming pro- 

tection more strictly.] — A petition for revocation 
of a patent alleged certain prior users Sc particulars 
thereof were delivered. The prior user alleged 
was of steel constructed by petitioners in the 
manner described in the specification. Reaps, 
applied for further Sc better particulars as to the 
alleged prior user Sc also for a further affidavit of 
documents, there being a claim of privilege on the 
ground that certain documents related to the case 
of petitioners Sc not to the case of resps. & that they 
did not tend to support resp.’s case or impeach 
petitioner’s case Sc related to the prior user : — 
Held : a further affidavit claiming the protection 
more strictly was necessary, but, subject to that, 
the protection was properly claimed. — Re Stahl- 
werk Becker Akt.’s Patent (1917), 34 R. P. 0. 
332. 

369. Grounds for claim— Must be stated.]— Deft, 
declined answering certain matters, stating, that 
he was present at the time they occurred as the 
Holr. of the other defts., Sc that he had acquired 
his information solely & only from the fact of his 
being present at the time in his capacity of solr. : — 
Held : deft., not having also shown that the cir- 
cumstances wore such as to make the communica- 


was in contemplation for the purpose 
of enabling its solr. to prepare a defence 
to the oomcmpla od action, was upheld 
ns sufficient. — Vickery v. Canadian 
Pacific ky Co., [1921] 2 W. W. B. 
517. — CAN. 

865 1. Documents for which pricilefie 
claimed — Must be identified.}— A party 
called on to produce documents must 
state distinctly in bis affidavit on pro- 
duction what are the documents he 
seeks to proteot, & the grounds on 
which he claims privilege. — Wright r. 
Western Insurance Co. (1869), 2 
Cb. Ch. 403. — CAN. 

366 it. .} — Where in an 

affidavit of documents privilege is 
claimed for a correspondence on the 
ground that it contains instructions 
<sr confidential communications from 
the client, (pltf.) to his solr., it must 
appear not merely that the corre- 
spondence generally contains instruc- 
tions, etc., but that each letter con- 
tains instructions or confidential 
communications to the attorneys with 
reference to the conduct of the suit. — 
Oriental Bane Corpn. v. Brown 8c 
Co. (1885), I. L. R. 12 Calc. 265.— 
1ND. 

866 Ui. Pltf. at the close 

of his case called for all the corre- 


spondence between deft., his agents, 
& third parties. Deft, claimed that 
the letters were privileged : — field : 
deft, should within 24 hours file a 
further affidavit of discovery in which 
he Bhould state specifically which 
letters were written with a view 
to impending litigation. — Messina 
Brothers r. Kirstkin (1912), C. P. D. 
126.— S. AF. 

PART II. SECT. 9, SUB-SECT. 6. 

s. Must l*c set forth in affldarit .} — 
As regards tho discovery of documents, 
the mle is that where pltf.’s case rests 
wholly upon the proof of matters 
which might be the subject of criminal 
proceedings discovery canuot bo com- 
pelled in any form ,* but that where 
the case is based upon matters which 
do not involve criminal charges, but 
privilege is incidentally claimed upon 
the ground that production of the docu- 
ments might criminate tho party, the 
order for discovery of documouta 
must be made, ic the privilege must 
bo claimed in the affidavit of docu- 
ments. Order refused where it Was 

S lain that an affidavit of documents 
» be of an/ service, must assist in 
proving a criminal offence on the part 
of defts. — Hosrrugr e. Ryan (1896), 


15 N. Z. L. R. 246.— N.Z. 

869 i. Grounds for claim — Must he 
stated. 1 — Pltf.’s case, for the purpose 
of discovery, consists of everything 
necessary to obtain a decree, including 
what may bo required to answer the 
defence set up. An affidavit on pro- 
duction, made by deft., in which he 
objected to produce certain books 
of account, was held insufficient to 
protect them from dlsoovery, because 
it did not state that the books did not 
contain evidence substantiating pltf.’s 
case or that they only related to deft.’* 
case.— Western op Canada On. Co. 
v. Walker (1874), 0 P. R. 191.— CAN. 

369 ii. — — .] — Letters written 

by one of deft’s, servants to another 
for the purpose of obtaining informa* 
tion with a view to possible future 
litigation are not privileged, even 
though they might, under the circum- 
stances, be required for the use of the 
deft’s, solr. In order that privilege 
may be claimed, it must be shown on 
the faoe of the affidavit that the docu 
mente were prepared or written merely 
for the use of the solr. — Bhpro Dobs 
Dry v, Secretary of Statb for 
India (1885), I. L. H. 11 Oalo. 658<~ 

869 1U. 


-.1 — Where privilege 
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tion privileged, was bound to answer more fully. — 
Desborough v . Rawlins (1838), 3 My. So Or. 515 ; 
7 L. J. Ch. 171 ; 2 Jur. 125 ; 40 E. B. 1025, L. O. 

Annotations : — Consd. Maokenxie v. Teo (1842), 1 Notes of 
Cases, 518. ReftL Kennedy v. Lyell (1883), 23 Ch. D. 
387. Me&td. Birch v. Barker (1841), 5 Jur. 430 : Herring 
v. dobeiy (1842), 1 Ph. 91 ; Walsingham t>. Goodricko 
(1843), S Hare, 122 : Mullens (1849), 14 L. T. O. 8. 137 ; 

Ford v. Tennant (No. 2) (1863), 32 Bear. 162. 

370. Sufficiency of claim.] — An objection to 
the production of documents must be properly 
raised by deft.’s answer, where the bill seeks their 
production. 

Pending exceptions to an answer for insuffi- 
ciency, pltf. may move for the production of 
documents admitted by that answer to be in deft.’s 
possession. — Hunter v. Oapron (1842), 5 Beav. 
93 ; 49 E. B. 512 ; revsd. on other grounds, 12 
L. J. Ch. 142, L. C. 

Annotation : — Mentd. Dalton v. Hayter (1844), 4 L. T. O. S. 
211. 

371 . joint ownership.] — Where a party 

to a suit is required to make an affidavit as to 
documents in his possession So alleges in his 
affidavit as a reason for not producing them that 
they are in the possession of himself & a third 
person as joint owners, he is bound to state the 
nature of the joint ownership. — Bovill v. Cowan 
(1870), 5 Ch. App. 495 ; 39 L. J. Ch. 708 ; 22 L. T. 
503 ; 18 W. R. 533, L. J. 

Annotation: — Refd. Kearsley v. Philips (1882), 10 Q. B. D. 

372. Public policy.] — In an action against 
the secretary of the Board of Trade for acts done 
by the board’s servants, an order having been 
obtained for discovery of documents, deft, made 
an affidavit stating tnat he had, as secretary to 


the board, certain official documents hi his official 
custody So control, So that he objected to state 
anything further with respect to them on the 
ground of public policy ; — Held : . this was insuffi- 
cient to establish the privilege claimed. 

Scmble : it is not enough to state, in a mere 
formal affidavit, that discovery is objected to on 
the ground of public policy ; but it should appear 
that the mind of a responsible person has been 
brought to bear on the question of the expediency 
to the public interest of giving or refusing the 
information asked for. In such an action, deft, 
not having denied his responsibility for the acts 
of the servants of the board, possession of docu- 
ments bv the board, which are under his official 
control, is possession by himself. — K ain v. Farrer 
(1877), 37 L. T. 409, D. C. 

Annotations : — Consd. Hennessy u. Wright (1888), 21 Q.JB. D. 

509: Re Hargreaves, [1900] 1 Ch. 347. Expld. « Distd. 

Re Soo. les AtTroteurs R6unis Sc Shipping Controller, (1921 ] 

3 K. B. 1. 

373. Facts to be stated & verified.! — An 

affidavit as to documents by a party who objects 
to produce them is insufficient, if it merely states 
“that the documents are privileged;” it ought 
to state & verify the facte upon which the objection 
is grounded. 

An affidavit in answer to an application for 
discovery must bo construed strictly, because the 
other side cannot adduce evidence to contradict it. 
The person seeking discovery is bound by the 
affidavit made by his opponent So therefore it 
ought to be full (Cotton, L.J.). — Gardner v. 
Irvin (1878), 4 Ex. D. 49 ; 48 L. J. Q. B. 223; 
40 L. T. 357 ; 27 W. R. 442, O. A. 

Annotations : — Mentd. O'Shea v. Wood, [1801] P. 286 ; R. 

v. Bullivant, [1900] 2 Q. B. 163. 


is claimed in an affidavit of discovery, 
the ground of privilege should be set 
forth, Sc it is not sufficient for the 
ground of privilege to appear from the 
description of the documents in the 
schedule to the affidavits. — Stras- 
BURGE V. COMBRINOK & CO. (1913), 
O. P. D. 776.— S. AF. 


869 iv. 


-.} — It is essential to 


a proper affidavit of discovery to Bet 
out not only that there are no docu- 
ments, other than those disclosed, in 
the possession, custody or power of 
the litigant himself, but also that 
there are none in the possession, 
custody or power of his attorney or 
agent. Inasmuch as a person Booking 
discovery is bound by the affidavit of 
his opponent, it is not sufficient to 
state merely that documents are 
privileged. There must be a full 
statement on oath of the facts relied 
upon as founding the privilege. A 
party is not bound to be satisfied with 
statements in a letter written to supple- 
ment an affidavit of discovery. In an 
action on a fire policy, deft, disclosed 
an assessor’s report & claimed privilege 
for it on the ground that it was " framed 
& secured for the purpose of being 
submitted to the deft, in order to 
resist the claim which it was contem- 
plated would he made by pltfs.” : — 
Held : this was a sufficient statement 
of the grounds on which privilege was 
claim ea & the report was rightly with- 
held from pltfs. — W allis & Wallis v. 
London Assurance Corpn. (1817), 
W. L. p, 8. AF. 

_ #,* ‘ On further affidavit 

where m v Jry.}— On a motion for pro- 
duction f / documents disclosed in the 
affidavit of documents. Sc for which 
the party has insufficiently claimed 

S roteotion, he is as a rule allowed to 
le further affidavits for the purpose 
of showing that they ought to be pro- 
tected. To entitle a party to the 
privilege of non-produotion of docu- 
ments the ct. must see from the cir- 
cumstances of the case Sc the nature 


of the documents that there is reason- 
able ground to apprehend danger to 
the party from his being compelled to 
produce them. A party claiming 
privilege from producing documents 
under an order for production, must 
swear that their production would 
orlminate him. It is sufficient if he 
swear that production '* might " 
criminate him. — A.-G. for Manitoba 
v. Kelly (1915), 33 W. L. 11. 233, 963 ; 
9 W. W. n. 803 ; 10 W. W. It. 131.— 
GAN. 

a. *1 — The ten- 

dency of the ct. is to widen all avenues 
to discovery. The affidavit of docu- 
ments filed by defts. stated that 
they objected to produce documents 
numbered 3 to 55, on the ground that 
they related solely to deft's, ease Sc 
not to pltf.'s, nor did they tend to 
support the oase of pltf. nor did they, 
to the best of deponent’s knowledge, 
contain anything impeaching the case 
of defts. Sc that they were privileged 
from production : — Held : as the docu- 
ments for which privilege was claimed 
did not appear on the face of the 
affidavit to he in fact privileged, defts. 
should file a better affidavit. — Hender- 
son u. Mercantile trust Co. (1922), 
52 O. L. R. 198.— CAN. 

b. Whether confined to those 

set out — Further affidavit in support.)— 
Where an affidavit of documents stated, 
with regard to certain documents of 
which pltfs. asked for inspection, that 
defts. objected to produoe them for 
inspection “ because snob documents 
were obtained after dispute arose. Sc 

vfor purposes of litigation that might 
arise between them & the pltfs.” : — 
Held : the affidavit was not sufficient 
to support deft.’s claim to privilege j 
the party claiming privilege is entitled 
to put in & use a further affidavit in 
support of the claim of privilege Sc is 
not confined to the grounds made in 
the affidavit in which the claim is 
first set up. Qu, : however, where 
the party comes into ct. relying on the 


original affidavit as sufficient to sup- 
port his claim of privilege but asks 
the ofc., if it should think otherwise, for 
leave to put in a further affidavit in 
support of his claim, whether he should 
be allowed to do so. — Umbica Chuban 
Sen v. Bengal Spinning & Weaving 
Co. (1894), I. L. R. 22 Calo. 105.— I ND. 


370 i. Sufficiency of claim .) — Imrie 
v. Wilson (1912), 21 O. W. R. 513; 
3 O. W. N. 929 ; 2 D. L. R. 886.— 
CAN. 


870 ii. .] — In an action against 

a banking oo. for breach of oontraot 
in disclosing pltf.'s banking ocoonnt, 
defts. in making discovery tied in a 
bundle with red tape certain documents 
described as reports, queries, answers 
Sc communications passing between 
defts.' manager Sc the directors of the 

00. Sc claimed privilege for them, on 
the ground that they were made In 
bond fide belief that litigation might 
ensue '.—Held : further discovery of 
documents should be granted. — Flynn 
v. Northern Banking Co. (1898), 32 

1. L. T. 67.— IR. 


8721. 


Public policy .) — ‘Actions 


against the Comptroller Sc Collector of 
Customs of the Commonwealth, under 
Customs Act, are not actions against 
the Crown. In such actions, therefore, 
the common order for discovery should 
be made as between subject Sc subject. 
In affidavits, in compliance with such 
orders, it is competent for deft, to claim 
privilege on grounds usual between 
subjects. Sc also on the ground that the 
discovery is not expedient in the 
opinion of Ministers on grounds of 
public policy. The documents for 
which privilege is claimed must be 
enumerated, described Sc scheduledifor 
purposes of identification. Semms f 
the cases appear to be conflicting as to 
whether in all oases the names of the 
writers of the documents should be 
mentioned, but they should, — Clutter- 
buok Brothers u. Wollaston, [1968] 
S. A. L. R. 159.— AUS. 

G 2 
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9. — The affidavit: Sub-sects, 5, 6 <£; 7. Sect . 

10 J 

374 . Document alleged to be incriminat- 

ing.] — A party cannot protect himself from pro- 
ducing a document on the ground that its produc- 
tion would tend to criminate him unless he pledges 
his oath that, to the best of his belief, its pro- 
duction would tend to criminate him. 

Qu, : w r hether a party can protect himself from 
producing a document on the ground that its 
production would tend to criminate him. 

A letter written in answer to inquiries about the 
character of a servant is privileged in this sense 
only, that although it contains defamatory state- 
ments it will not support an action for libel unless 
malice is shown ; but it is not privileged in the 
sense of being privileged from production, such 
privilege being confinod to communications with 
the legal advisers of the party. — Webb v. East 
(1880), 5 Ex. 1 1). 108 ; 49 L. J. O. B. 250 ; 41 L. T. 
715 ; 44 J. P. 200 ; 28 W. li. 330, V. A. 
Annotations : — Reid. McLean Sc liigg v. Jones (1802), 66 

L. T. 653 ; Spokes v. Grosvcnor Hotel Co., [1897] 2 Q. 11. 

124. 

375 . Declaration on oath.] — In an action 

on a policy of marine insurance upon a cargo of 
cotton, the defence was that the ship had been 
fraudulently destroyed by fire, & the cotton had 
never in fact been shipped, but/ that bales of rub- 
bish had been shipped in its place. On an applica- 
tion to inspect documents in deft.’s possession 
which were admittedly relevant to the case, deft, 
claimed privileges & pointed out on oath the 
nature of the dispute & the character of the docu- 
ments sufficiently to enable the ct. to test sub- 
stantially the grounds of the claim of privilege : — 
Held : the claim was satisfactorily established. — 
Ebsworth v. Alliance Insurance Co. (1873), 
cited in 7 Q. B. II. at p. 405. 

Annotation : — Consd. Bewioke v. Graham (1881), 7 Q. B. D. 

400. 

376 . Partly valid, partly invalid — Whole 

claim not thereby invalidated.] — Pltf. made an affi- 
davit of documents claiming privilege as to all 
documents in the schedule thereto, on the ground 


that they supported pltf.’s title, & did not support 
the title of deft. Deft, took out a summons for 
production, notwithstanding the privilege claimed, 
when the judge in chambers ordered production of 
one of the documents, & adjourned the hearing of 
the rest of the summons into ct. : — Held : the 
inaccuracy of the affidavit as to one document did 
not of itself destroy pltf.’s privilege as to the rest 
of the scheduled documents. — Leslie v. Cave 
(1887), 56 L. T. 332 ; 35 W. It. 515 ; previous 
proceedings, [1886] W. N. 162. 

377 . .] — Professional privilege 

as a ground for resisting production of documents 
by trustees is not displaced by the fact that the 
solr. consulted is himself a trustee & is acting as 
professional adviser to himself & his co-trustees. 

Professional privilege does not attach to com- 
munications made by or to a solr. for the purpose of 
carrying out a fraud ; but, in order to displace the 
privilege on this ground, a mere allegation of fraud 
in a pleading is not sufficient ; a primd facie case 
of fraud must be made out in fact. 

Privilege claimed by a party on the ground that 
ilio documents relate exclusively to his own case 
is not limited to documents admissible in evidence 
in support of his case. 

The fact that a parly claiming privilege for a 
mass of documents is shown to have misappre- 
hended the effect of one of the documents is not of 
itself a sufficient reason for refusing protection to 
all the other documents included in the same head 
of claim on the footing that the affidavit of docu- 
ments is untrustworthy. 

A pltf. suing as the representative of the heir-at- 
law & next of kin of a testator, & claiming that 
the exors. are trustees for those whom he represents 
of part of testator’s estate on the footing of an 
intestacy, is not entitled to the production of the 
trust documents as cestui que trust on the ground 
of proprietary right, if the questions whether there 
was an intestacy is the issue to be tried in the 
action. — O’Rourke v, Darbishire, [1920] A. O. 
581 ; 89 L. J. Ch. 162 ; 123 L. T. 68 ; 36 T. L. R. 
350 ; 04 Sol. Jo. 322, H. L. ; affg. S. C. sub nom. 


374 I, Document alleged to be 

incriminating.] — To obtain privilege 
for a document mentioned In an 
affidavit on production, the grounds 
upon which it is claimed must be 
stated. A statement that according 
to pltf’s. contention a document con- 
tains a libel. Sc therefore exposes deft. 
to a criminal charge, is not. sufficient 
to protect the document ; deft, must 
go further Sc express his belief that, the 
production of the document will expose 
him to a criminal charge. — B romlky 
v. Graham (1886), 11 i\ It. 451. — 
CAN. 

o. Documents relating solely 

to party's case.] — In the affidavit of 
the defts.* manager, on production of 
documents, he stated that defts. had 
in their possession “ The books of tho 
said Bank, consisting of deposit lodgers 
Sc liability ledgers, manager’s register 
of collateral securities, & letter books ” ; 
Sc also letters that had passed between 
the managers at B. Sc W., which he 
objected to produce on the ground that 
they were privileged communications 
relating solely to defts.' case Sc defence. 
Sc did not conoero pltf's. ease: — 
Held: sufficient bad been stated to 
excuse production of the letters between 
the managers. — Hector v. Canadian 
Bank of Commerce (1896), 11 Man. 
L. K. 320.— CAN. 

d. Facts to be stated — Author- 

ship of document .3 — Where privilege 
was claimed in an affidavit on pro- 
duction for certain reports the master 
ordered that the date Sc author of such 
reports should iu each case be given, 


even though in so doing tho names of 
witnesses are disclosed. The order 
was reversed on the ground that it 
was not necessary in that case. — S t. 
Clair v. Stair (1913). 24 O. W. It. 981 ; 
4 O. W. N. 1580 ; 12 D. L. It. 840.— 
GAN. 


e. Documents prepared for 

litigation purposes — Necessity for ac- 
curate statement.] — In an action on a 
policy on the life of pltf.'s husband, 
defts. filed an affidavit on production, 
but objected to produce certain letters 
between a local Sc the head office, on the 
ground " that they are privileged, 
being of a confidential nature Sc dis- 
closing certain legal points in connec- 
tion with the defence of this action.” 
On a motion to compel production, 
defts.' manager in an affidavit stated 
that “ it Is my custom, in the course 
of business, frequently to write to the 
head office on matters involving points 
of law ; the head office confer with 
their general solrs., receive legal advice 
from them. Sc then communicate with 
me. The letters (in question) are of 
the same nature as those between solr. 
Sc client, Sc are, as I am advised Sc 
believe, privileged for that reason ” : — 
Held: not sufficient, Sc the affidavit 
should state that tho letters “came into 
existenoe for the purpose of being com- 
municated to the solr., with the object 
of obtaining his advice or enabling 
him to defend an aotion.” — Thomson 
v. Maryland Casualty Co. (1906), li 
O. L. R, 44 ; 7 O. W. R. 15.— CAN. 

f. .] — Where an affi- 

davit op production sets up facts 


which upon their face disclose complete 
privilege, that should bo accepted as 
conclusive until the opposite party 
can show some grounds for going behind 
it & examining the documents them- 
selves ; the ct. should not adopt the 
course, provided for by R. 273 (2), of 
inspecting documents claimed to be 

8 rivileged unless there is something in 
lie affidavit itself or in the material 
supplied by the party seeking pro- 
duction to show that the party making 

J production has misconceived the privi- 
eged character of the documents 
which he has withheld or is seeking 
to shelter documents which ought to 
be produced under a form of words 
which would apparently justify their 
retention. A description of documents 
in a schedule to an affidavit on pro- 
duction as ” a bundle of documents 
marked with the letter * A ' & num- 
bered 1 to 51 & each initialed by 
deponent,” & a claim of privilege for 
such doouments on the ground t ha t 
they were communications passing 
between officers of deft. co. after the 
litigation was in contemplation for the 
purpose of enabling its solr. to prepare 
a defence to the contemplated action, 
were upheld as sufficient. — V ickery 

“ [19211 


— In an action for 
negligence against a railway co. the 
oo., in its affidavit of documents, 
claimed privilege for certain reports 
made by porters Sc station-masters on 
the ground that the same consisted of 
“ reports Sc notes of evidenoe procured 
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Part II. — Discovery op Documents. 


Re Whitworth, O’Rourke v. Darbishire, [1019] 
1 Ch. 320, 0. A. 

In particular Instances.] — See Part III., Sect. 9, 
post* 


Sub-sect. 6. — Claim to seal up. 
See Part III., Sect. 13, sub-sect. 3, post . 


Sub-sect. 7. — Documents discovered after 

Affidavit filed. 

378. Duty to disclose.] — It is the duty of a 
party in an action who, after filing an affidavit of 
documents, discovers a document of which his 
opponent has a right to have inspection, but which 
is not disclosed in the schedule, to inform his 
opponent of the discovery, either by supplementary 
affidavit, the proper course, or at least by notice. — 
Mitchell v. Darley Main Colliery Co. (1884), 
1 Cab. & El. 215 ; revsd. on other grounds, 
14 Q. B. D. 125, C. A. ; sub nom . Darley Main 
( ’oli.ier y Co. v. Mitchell" (1880), 11 App. Cas. 
127, H. L. 

Annotations : — Mentd. Brunsden v. Humpliroy (1884), 14 
Q. B. D. 141 ; Serrao v. Noel (1885), 15 Q. B. D. 545) ; 
Crumble v. Wallsend L. B., [1891] 1 Q. B. 503 ; A.-G. v. 
Conduit Colliery Co., (1895] 1 Q. B. 301 ; Greenwoll r. 
Low Boeohburn Coal Co., [1897] 2 Q. B. 165 ; Jordeson 
v. Sutton, Southooates & Drypool Gas Co. (1898), 67 
L. J. Ob. 666 ; Hall v. Norfolk, [1900] 2 Ch. 493 ; Markey 
v. Tolworth Joint Hospital District Board (1900), 69 
L. J. Q. B. 738 : Carey v. Bermondsey B. O. (1903), 
2 L. G. R. 219 : Harrington v. Derby Corpn., [1905] 1 Ch. 
205 ; West Leigh Colliery Co. v. Tunniclme & Hampson, 
11908] A. C. 27 ; Manley v. Bum, [1916] 2 K. B. 121 ; 
Nash v . Rochford It. C., [1917] 1 K. B. 384 ; Boynton v. 
Ancholmo Drainage & Navigation Comrs., [1921] 2 K. B. 
213 : Kennard v. Cory, [1922] 1 Ch. 265. 


Sect. 10.— HOW FAR AFFIDAVIT CONCLUSIVE. 

379. Is conclusive — Possession of documents.] 

— Deft., by his answer, denied the possession of 
certain documents. The answer was admitted to 
be sufficient. Pltf. alleging by affidavit that the 
denial of possession was untrue, & that the particu- 
lar documents were wilfully suppressed, moved for 
their production : — Held : assuming fraud, false- 
hood & misrepresentation to be proved, pltf. was 
not entitled to move for production, but must file a 
bill. — Reynell v . Sprye (1851), 1 De G. M. & G. 
056 ; 21 L. J. Ch. 13 ; 18 L. T. O. S. 104 ; 15 Jur. 
1046 ; 42 E. R. 708, L. JJ. ; subsequent proceedings , 
sub nom. Sprye v. Reynell (1852), 1 De G. M. & G. 
712, L. JJ. 

Annotations : — Retd. Adams v. Lloyd (1858), 3 H. & N. 351. 
Mentd. Bradlaugh v. Newdegate (1883), 11 Q. B. D. 1. 

380. .] — (1) An affidavit of docu- 

ments made pursuant to R. S. C., Ord. 31, r. 12, 
is conclusive against the party seeking discovery, 


unless it can be shown either from the affidavit 
itself, or from the documents therein referred to* 
or from an admission in the pleading of the party 
swearing the affidavit, that other documents exist 
iii his possession or power which are material & 
relevant to the action. In any of these instances, 
but not otherwise, a further affidavit may be 


ordered. 

(2) Effect of the JucL Acts on mode of procedure 
discussed {see No. 6, ante). — Jones v. Monte 
Video Gas Co. (1880), 5 Q. B. D. 550 ; 49 L. J. 
Q. B. 627 ; 42 L. T. 639 ; 28 W. It. 758, C. A. 

Annotations .—Aft to (1) Expld. & Apld. Bowicke v. Graham 
(1881), 7 Q. B. D. 400. Expld. & Distd. Compognle 
Flnanciere du Paciflauo v. Peruvian Guano Go. (1882), 
11 Q. B. D. 55. Folld. Norton v. Lamport, Holt (1886), 

2 T. L. I*. 630. Consd. Morris v. Edwards (1889), 23 
Q. B. D. 287. Apprvd. Kent Goal Concessions v. Duguid, 
[19101 A. G. 452. Consd. British Assocn. of Glass BotUe 
Manufacturers v. Nettleford, [1912] 1 K . B. 369. Retd. 
Hall v. Truman, Hanbury (1885), 29 Ch. 1>. 307 ; 
Nicholl v. Wheeler (1886), 17 Q. B. D. 101; Morris r. 
Edwards (1890), 63 L. T. 26 ; Yorkshire Provident Lifo 
Assce. v. Gilbert & Rivington, [1895] 2 Q. B. 148 : Graves 
v. Heinomann & Armstrong (1901), 18 T. L. R. 11 o ; 
White v. Sp afford, [1901] 2 K. B. 241 : Birmingham & 
Midland Motor Omnibus Co. v. L. Sc N. W. Ry., 11913] 

3 K. B. 850. Generally, Mentd. Proctor v. Smiles (1886), 

9 'P T. T* Si* 


381. .] — Pltfs. sued defts. for wrong- 

ful dismissal as their agents, defts. alleging that 
they were justified by pltfs. 1 conduct towards 
themselves & their other agents, including H. & Co. 
Defts. scheduled in their affidavit of documents 
letters to them from H. & Co., but not their letters 
or any copies to them sent in reply, & in the 
affidavit swore that they had disclosed all docu- 
ments in their possession relevant to the action : — - 
Held : they ought not to be ordered to make a 
further & better affidavit, as it had not been shown 
that they had any copies of their letters to H. & Co., 
& they had sworn that they had disclosed all 
material documents. — Norton & Co. v. Lamport, 
Holt & Co. (1886), 2 T. L. R. 030, 1). C. 

382. .] — Although as a general rule 

an affidavit of documents is conclusive against the 


parly seeking discovery, in the absence of any 
admission in that or some other document by the 
party making the affidavit that he has in his posses- 
sion or power other documents material & relevant 
to the issue, yet where the affidavit is based upon 
a misconception of his case by the party making 
the affidavit, & the ct. is practically certain that 
he has in his possession or power other relevant 
documents which ought to have been disclosed & 
which he would have disclosed, if he had rightly 
conceived his case, the ct. will order a further & 
better affidavit. — British Assocn. of Glass 
Bottle Manufacturers, I/td. v. Nettlefold, 
[1912] A. C. 709 ; 81 L. J. K. B. 1125 ; 107 L. T. 
529 ; 56 vSol. Jo. 702, H. L. 

383. .] — Gardner v. Irvin, No. 373, 

ante . 

384. .] — (1) Where in an answer to 

interrogatories the party interrogated declines to 


by the delta., solely to submit to their 
legal professional advisers, & com- 
munications passing between the 
officials of defts. with a view to pro- 
curing evidence for the purpose of their 
defence in this action, solely to be sub- 
mitted to their legal professional 
advisers Sc procured after the alleged 
cause of action herein had taken place, 
in view of anticipated litigation, but 
the affidavit did not state in whose 
view the litigation was anticipated : — 
Held : the affidavit was sufficient. — 
M'Mahon v . Great Northern Ry. Co. 
(1906), 40 I. L. T. 172.— IR* 

PART II. SECT. 9, SUB-SECT. 7. 

h. Necessity for further affidavit.] 


* — Deft.'s solr. admitted that several 
material documents, not mentioned 
in his client's affidavit on production, 
had been discovered after the affidavit 
was made ; — Held * deft, must make 
a further affidavit. — Campbell v. 
McArther (1876), 7 P. R. 4b. — CAN. 

4 

PART II. SECT. 10. 

k. General rule.] — Tho general rule 
is, that an affidavit on production 
is conclusive & must be accepted as 
true by the opposite party, respecting 
not only the documents that are said 
to have been in the possession of the 
party making discovery & their 
relevancy, but also as to the grounds 
stated in support of a claim for privilege 


im production. But Ord. 31, r. 19 a, 
i, of tho English Supreme Court 
dos. is in force in Alberta. & gives 
wer to the ct. or judge to determine 
once, by inspection, wh other the 
lection is well founded.— S t apley r. 
nadia nt Pacific Ry. Go. (1912), 22 
, L. R. 85; 6 D. L. R. 97 ; 2 
, W. R. 1010; 5 Alta. L. R. 341.— 


1 , — — Circumstances under which 
contradiction allowed.] — Ordinarily the 
affidavit is conclusive, but if, from the 
affidavit itself or from the documents 
therein referred to. or from admissions 
in the pleadings of the party from whom 
discovery is sought, or from an examina- 
tion upon it, it appears that the 
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Sect. 10 .— H ow far affidavit conclusive^} scheiM^ ^his^ffl^i^ofdocuments. 

give certain information on the ground of proles- 1 (8) IS. 's solrs. . rS^ooiS^f^fc extracts 

sional privilege, & the privilege is properly claimed ; defence m the action proofed copiMOi® & ^ 
in law the ct will not require a further answer to from certain entries in pubhc 
be put in, unless it is clearly satisfied, either from i photographs of certam tombsto 
the nature of the subject-matter for which privilege inv which K. in 

is claimed, or from statements in the answer itself, 
or in documents so referred to as to become part o 
the answer, that the claim for privilege cannot 


possibly be substantiated. 

(2) The mere existence of a reasonable suspicion 
which is sufficient to justify the ct. in requiring a 
further affidavit of documents is not enough when 
a claim for privilege in an answer to interro- 
gatories is sought to be falsified. 

(8) The duty of the ct. with reference to answers 
to interrogatories is now regulated by R. S. 0., 
Ord. 31, rr. 10, 11, & limited to considering the 
sufficiency or insufficiency of the answer, i.e., 
whether the party interrogated has answered that 
which he has no excuse for not answering — & only 
in the case of insufficiency can it require a further 
answer ; Semitic : an embarrassing answer to 
interrogatories may be dealt with as insufficient. 

(4) A party interrogated may, on a question of 
sufficiency, refer to his whole affidavit in answer 
to interrogatories, & is not restricted to the 
passages dealing with any particular interrogatory, 
<& all embarrassment to the interrogating party 
is now obviated by the provisions of r. 24 of the 
above Order; but he must not endeavour to 
import into an admission matter which has no 
connection with the matter admitted. 

(5) A waiver of privilege in respect of some out 
of a larger number of documents for all of which 
privilege was originally claimed, does not preclude 
the party from still assorting his claim of privilege 
for the rest. 

(0) Although primd facie privilege cannot be 
claimed for copies of or extracts from public 
records or documents which are pitblici juris, a 
collection of such copies or extracts will be privi- 
leged when it has been made or obtained by 
the professional advisers of a party for his de- 
fence to the action, & is the result of the pro- 
fessional knowledge, research, & skill of those 
advisers. 

(7) Deft. K. in his answer to interrogatories 
objected to disclose certain information asked for 
by pltf. L. on the ground of professional privilege, 
which the ct. hold properly claimed in law. L. 
sought by reference to certain admissions in the 
answer itself, & from documents referred to in the 
interrogatories A answer, as well as from documents 
scheduled to K.’s affidavit of documents, to show 
that the information sought was obtained under 
circumstances which negatived the claim of 
privilege, & sought a further answer : — Held : no 
further answer should be required, as the admis- 
sions in the answer & in the documents referred to 
therein only raised a case of suspicion at the most, 
which might be capable of explanation if K. were 
at liberty to make an affidavit. 

The ct. declined to decide how far, under the 
present practice, reference could be made, as 
against the interrogated party, to any document in 


affidavit cannot be trusted, then pro- 
duction may lie ordered. — Savage t>, 
Canadian Pacific Ry. Co. (1906), S 
W.L.R.124; 15Man,L.R.401.~CAN, 


m. .1 — Where on 

davit on production seta up facts 
which upon their face disclose complete 
privilege, that should he accepted as 
conclusive until the opposite party 
can show some grounds for going 


behind it & examining the documents 
themselves ; the ot, should not adopt 
tlxe course, provided for by R. 273 (2), 
of inspecting dooumonts claimed to be 

S rivileged unless there is something in 
tie affidavit itself or in the material 
supplied by the party seeking pro- 
duction to show that the party making 
production has misconceived the 
privileged character of the documents 
which no has withheld or is seeking 


gggSgaMsrsKusas 

tained by the solrs. of their client s case. 

(fi) No judge would allow a deft, when he hacl 
made an admission to read with it a passage which 
was not connected in sense or substance with that ad- 
mission, oven if he had put in a statement submitting 
that he was entitled to do so & claiming t o do so. 
Of course, when an admission is read, everything 
ought to be read which is fairly connected with 
that admission ; but I think it would be wrong 
for deft., & he would not be allowed, to try to 
bring in matter which was not in any way con- 
nected with the matter admitted (Cotton, L.J.). 

(10) With regal'd to these affidavits of documents 
the question arose really under the new practice, 
& it was hold that the party making the affidavit 
could not be cross-examined, the party requiring it 
could not file affidavits to show that it was false, 
& it was held to be conclusive. But if from any 
documents produced, or any statements in the 
pleadings, it appears that the party making the 
affidavit has in his possession documents other 
than those which are mentioned in his affidavit, 
the ct. requires him to make a further affidavit. 
The production was only ordered of those docu- 
ments which he admitted to be in his possession. 
If there was a probable ground for supposing that 
he had more, then he was required to make a 
further affidavit, but that proceeded upon the 
footing that the oath of the deponent was con- 
clusive as against the party requiring the produc- 
tion. But as the ct. was not restricted to requiring 
the deponent to make one affidavit only, it might 
require him to make another at any time if there 
was reasonable probability of there being other 
documents not mentioned in his former affidavit 
(Cotton, L.J.). 

I think there has been an attempt to embarrass, 
& if that were an attempt which could have 
succeeded, I think we should have ordered a 
further answer (Bowen, L.J.). 

(11) If pltf. can satisfy the judge in chambers 
that there is reason for thinking that his adversary 
has answered hastily or loosely, or untruthfully, 
he can interrogate him specifically over & over 
again by getting leave to put further interroga- 
tories (Bowen, L.J.). — Lyell v , Kennedy (No. 3) 
(1884), 27 Ch. D. 1 ; 53 L. J. Ch. 937 ; 50 L. T. 730, 
C. A. 

Annotations : — As to (4) Expld. Lyell v, Kennedy (1884), 33 
W. R. 44. As to (8) Coned. Pearce v. Foster (1885). 15 
Q. B. D. 114. As to (8) Diftd. Lambert v. Home, [1914] 
3 K. B. 86. OenerdUy , Mentd. Bidder v. Bridges (1885), 
54 L. J. Ch. 798. 

385. Relevancy of documents.] — Where 

there has been a positive statement in an affidavit 

to shelter documents which ought to 
be produced under a form of words 
whioh would apparently justify their 
retention. — Vickery v. Canadian 
Pacific Ry. Oo„ [1921] 2 W, W. R. 
517. — GAN. 

385 i. Is conclusive — Relevancy of 
documents,] — 4 party to an action is 
not entitled to discovery of the 
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of documents that certain scheduled documents 
were not relevant to the matter in dispute in the 
action, the ct. refused an order for production 
Sc ins pection, though one member of the ct* be- 
lieved they were relevant. — Mogul S.S. Co* v. 
McGregor, Gow Sc Co., Skinner Sc Co., Jenkins 
Sc Co., Peninsular Sc Oriental Steam Naviga- 
tion Co., Ocean S.S. Co., Thompson (William) 
Sc Co. (1880), 2 T. L. B. 752, , D. C. 

380. j — Steele v . Savory (1801), 

30 Sol. Jo. 12, C. A. 

387. J — Kent Coal Concessions, 

I/n>. v . Duguid, No. 288, ante . 

388. Claim of privilege.] — Bewicke v. 

Graham, No. 302, ante . 

389 . Unless court entertain doubts.] 

— (1) Although a deft, to an action swears that 
certain documents which are in his possession Sc 
are material to the matter in issue, form Sc support 
his own title, & do not contain anything which 
could form or support pltf.’s case, or impeach the 
defence, the ct. will not act on such oath, but will 
order such documents to be produced, if from the 
whole of deft.’s answer or from the description of 
the documents given by deft., the ct. is reasonably 
certain that derb. has erroneously represented or 
misconceived the nature of such documents. 

(2) Effect of the Jud. Acts on mode of procedure 
discussed {see No. 9, ante), — A.-G. v . Emerson 
(1882), 10 Q. B. D. 191 ; 52 L. J. Q. B. 67 5 48 
L. T. 18 ; 31 W. It. 191, C. A. 

Annotations : — As to (1) Distd. Butman & Dixon v. Young, 
Ehlers & Commercial S.S. Co. (1883), 49 L. T. 736 ; 
Roberts v. Oppenbeiin (1884), 26 Ch. D. 724. Apld. A.-G. 
v. Newcastle-upon-Tyne Corpn., [1897) 2 Q. B. 384 ; 
Frankenstein v. Gavin's Cycle Cleaning & Insoe., [1897) 
2 Q. B. 62. Gonsd. British Assoen, of Glass Bottle Manu- 
facturers v. Nettlofold, [1912] A. C. 709. Retd. Morris v. 
Edwards (1890), 15 App. Cas. 309 ; Buddon v, Wilkinson, 
[1893] 2 6. B. 432 ; Yorkshire Provident Life Assoc, v. 
Gilbert & Rivington (1896), 14 R. 411 ; A.-G. v, Newcastle- 
upon-Tyne Corpn., [1899] 2 Q. B. 478 ; Milbank v. 
Milbank, [1000] 1 Ch. 370. As to (2) Gonsd. Roberts v. 
Oppenheim (1884), 26 Ch. D. 724. 

390. .] — (1) Where a party 

claims privilege against the production of docu- 
ments on the ground that they supported his own 
title Sc do not relate to that of his opponent, his 
affidavit must be taken as conclusive, unless the 
ct. can see from the nature of the case or of the 
documents that the party has misunderstood the 
effect of the documents. The privilege claimed for 
documents is not lost merely by their being 
referred to in the pleadings. The penalty for non- 
production is that they cannot afterwards be 
used in evidence. 

(2) Effect of the Jud. Acts on mode of procedure 
discussed (see No. 14, ante .) — Roberts v. Oppen- 
heim (1884), 20 Ch. D. 724 ; 53 L. J. Ch. 1148 ; 
50 L. T. 729 ; 32 W. B. 054, C. A. 

Annotation : — As to (1) Retd. O'Rourke v. Darbishire, [1020] 
A. C. 681. 


391. , 1 — In an action for an alleged 

misrepresentation in the prospectus of a 00 . the 
statement complained of was that 12,500 persons 
had enrolled themselves as annual subscribers to 
the co. In an affidavit of documents defts. stated 
that they had in their possession 12,500 applica- 
tions by persons wishing to be enrolled as annual 
subscribers to the co., but that they objected to 
produce them on the ground that they were part 
of the evidence supporting defts.* case, & did not 
support or tend to support pltfs.* case, Sc contained 
nothing impeaching the case of defts. : — Held ; 
pltf, was not entitled to inspection of the applica- 
tions. 

The general rule with regard to discovery is that 
the person who seeks it is bound by the oath of the 
person from whom it is sought (Chitty, L.J.). — 
Frankenstein v. Gavin’s Cycle Cleaning Sc 
Insurance Co., fl897] 2 Q. B. 02 ; 00 L. J. Q. B. 
668 ; 76 L. T. 747 ; 45 W. B. 547, C. A. 

Partly valid, partly invalid.] — Sec 

Nos. 376, 377, ante. 

392. Contradictory evidence not permissible.] — 

Gardner v. Irvin, No. 373, ante. 

393. .] — Morris v. Edwards, No. 363, 

ante. 

394. -.] — In an affidavit of documents on 
behalf of defts. in an action of negligence privilege 
was claimed for certain documents in a schedule 
to the affidavit on the ground that “ they came 
into existence Sc were made after this litigation was 
in contemplation Sc in view of such litigation for 
the purpose of obtaining for Sc furnishing to the 
solr. of deft. co. evidence Sc information as to the 
evidence which could be obtained Sc otherwise 
for the use of the said solr. to enable him to con- 
duct the defence in this action & to advise defts.” 

A judge at chambers, after inspecting the docu- 
ments under the provisions of B. S. C., Ord. 31, 
r. 19a (2), made an order by which some of the 
documents were protected Sc others were ordered to 
bo disclosed, the dividing line being drawn at the 
date on which pltfs. first preferred their claim 
against defts : — Held : (1) the judge at chambers 
& the Ct of Appeal were entitled under the above 
rule to inspect the documents for the purpose of 
deciding on the validity of the claim of pnvilego, 
as no particular formula of words in the affidavit 
could be conclusive against evidence furnished by 
the documents themselves ; (2)‘ after inspecting 
the documents, protection had been appropriately 
claimed for them by the affidavit Sc the dividing 
line drawn by the judge in chambers was inappro- 
priate in the particular case 

It is not necessary that the affidavit should 
state the information was obtained “ solely ” or 
“ merely ” or “ primarily ” for the solr., if it was 
obtained for the solr, in the sense of being procured 


opposite party which exclusively relate 
to the case of the latter. & the truth 
of a statement to that effect respecting' 
any particular document, made in the 
affidavit on production of documents 
sworn to by one party, cannot be 
questioned on an application by the 
opposite party to compel production 
of that document. — V on Ferbkb v, 
Enrioht (1909), 19 Man. L. R. 383.-— 
CAN. 

885 il. -.] — Pltf. sued to elect 

deft, from certain pieces of land be- 
longing' to him, being portions of a 
passage upon which deft, was en- 
croaching. In his written statement 
dAfL denied pltL's title. 6 c stated that 
he would rely on certain deeds set 
forth in a schedule annexed thereto. 
In his affidavit of documents subse- 
quently filed ha objected to produce 

* deeds for pltf.'a Inspection on the 


ground that they related solely to 
his own title to tho land in dispute, & 
did not in any way tend to prove or 
support the titio of pltf. thereto : — 
Held : deft, was entitled to refuse pro- 
duction of the deeds. The ct. oould 
not go behind doft.'s affidavit of 
documents. — V inayakrao Dhundiraj 
v. Nabotam Anandji (1893), I, L. R. 
17 Bom. 681. — WD. 

885 in. * ,] — Whore reap., 

against whom an order for discovery 
had been made, refused to disclose 
his bank pass-book Sc cheque counter- 
foils under the bond fide belief that they 
were not relevant : — Held : on an 
applioatlon for his attachment for 
contempt, the appet. was bound by 
reap. 'a statement on oath as to the 
relevancy of the documents. Sc had 
adopted a wrong prooedure in applying 
for an order tor 


Semble : the proper procedure was 
to have applied for inspection or for 
an order for production under some 
other sub-sect, of Rule 383. — Tait v. 
Bothwell (1912), O P. D. 60.-— S. AF. 

n. Whether contradiction allowed — 
By controversial affidavit.] — Pltf., in his 
affidavit of /documents, mentioned 
“ other totters Sc papers filed herein, the 

S artlculars of whloh I cannot * now 
epose to," Sc stated “ that such 
documents were filed In this ct. on the 
motion made by deft, for his discharge 
from custody, as I am Informed Sc 
believe " : — Held : an affidavit to show 
the incorrectness of the affidavit of 
documents would not bo received. — 
Lyon v. McKay (1886), 10 P. R. 557,-?- 
CAN. 

An affidavit 
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Sect. 10. — How far affidavit conclusive. Sect . 11 : 

Sub-s e cts . 1 & 2.] 

as materials upon which professional advice 
should be taken in proceedings pending, or 
threatened, or anticipated. 

An affidavit of documents is sworn testimony 
which stands in a position which is in certain 
respects unique. The opposite party cannot 
cross-examine upon it & cannot lead a contention 
affidavit to contradict it. He is entitled to ask the 
ct. to look at the affidavit & all the documents 
produced under the affidavit & from those materials 
to reach the conclusion that the affidavit does not 
disclose all that it ought to disclose (Buckley, 
L.J.). — Birmingham & Midland Motor Omnibus 
C o., Ltd. v . London & North Western Ry. Co., 
[1913] 3 K. B. 850 ; 83 L. J. K. B. 474 ; 109 L.T. 
04 ; 57 Sol. Jo. 752, C. A. 

Annotation : — As to (2) Apld. Adam 8.S. Co. v. London 
Assoo. Corpn., [1914] 3 K. B. 1256. 

395. No cross-examination.] — L yell v. Ken- 
nedy, No. 384 , ante . 

396. .] — Steele v . Savory (1891), 3(5 Sol. 

Jo. 12, (’. A. 

397 . ,] — Birmingham & Midland Motor 

Omnibus Co., Ltd. v. London & North Western 
Ry. Co., No. 394, ante . 

398. Interrogatories upon — As to specific docu- 
ment.] — When a deft., after answer, lias obtained 
an affidavit as to documents in the common form, 
if he finds that the inquiry in the common form is 
not sufficiently pointed to enable him to obtain 
discovery as to specific matters, his proper course 
is to file a concise statement of the specific matters 
with respect to which he seeks discovery, witli 
interrogatories, which it will be the duty of pltf. 
to answer fully ; & it will be no answer to deft, to 
say that some of the matters given in the specific 
statement were comprised in or that thev were all 
referred to, in the answer, & that the first affidavit 
was sufficient. A deft, having filed a concise 
statement, with interrogatories, under the above 
circumstances, is not entitled, before the answer has 
come in, to take out a further summons for an 
affidavit of documents in the same special form as 
that in which he had interrogated ; & such a 
summons will be dismissed as unnecessary. — 
Newall v. Telegraph Construction Co. (1800), 
L. It. 2 Eq. 750 : 35 L. J. Cli. 827 ; 14 W. It. 914. 

Annotations : — Conad. Hall v. Truman, Hanbury (1885), 

29 Oh. D. 307. Held. A.-G. v. Emerson (1882), 10 

Q. B. D. 191. 

399 . ,] — After a deft, has made a 

sufficient affidavit of documents pltf. will not be 
allowed to administer to him a general roving 
interrogatory as to documents in his possession, 

a controversial affidavit : hut, if from 
any source an admission of its in- 
correctness can he gathered, the 
affidavit cannot stand. — S avage v . 

Canadian Pacific Ry. Co. (1906), 

16 Man. L. It. 881. — CAN. 

396 i. No cross -exa m i not ion . ] — Itulo 

612, providing that the deponent in 
every affidavit on production shall he 
subject to cross-examination, having 
boon rescinded by rule 1337, it is not 
competent for a party to obtain, in 
effect, a cross-examination of such a 
deponent upon his affidavit by the 
indirect means of examining him under 
rulo 678 for the purpose of using his 
evidence upon a motion for a better 
affidavit.— D ryden v . Smith (1897), 

17 P. II. 600.— CAN. 

p. Where made by officer of com- 
pany — Other officers examinable thereon 
answers admissible in contra- 
diction .] — When an affidavit on pro- 
duction of documents is made by an 
officer of a co., any other offioer of the 


the effect of which would be to compel deft, to 
make a further affidavit as to documents. There 
may possibly be cases in which, after a sufficient 
affidavit as to documents has been made, the ct. 
will allow pltf. to deliver an interrogatory as to 
some specific document or documents, but whether 
this shall be allowed is a matter within the dis- 
cretion of the judge in each particular case, &, 
though his decision can bo appealed from, the Ct. 
of Appeal will not readily reverse it. — Hall v. 
Truman, Hanbury & Co. (1885), 29 Ch. D. 307 ; 

54 L. J. Ch. 717 ; 52 L. T. 586, 0. A. 

Annotations : — Folld. NichoU v. Wheeler (1886), 17 Q. B. D. 
101. Expld. Morris v. Edwards (1890), 16 App. Cas. 309. 
Reid. Edison & Swan United Electric Lifrht Co. v. Holland 
(1888), 6 K. P. C. 213. 


Sect. 11. —FURTHER AND BETTER AFFIDAVIT. 

Sub-sect. 1. — In General. 

400. After amendment of pleading — New matter 
introduced.] — Where, after a deft, has made a 
sufficient affidavit as to documents, pltf. amends his 
bill, introducing new matters, he is entitled to have 
from deft, a further affidavit of documents as 
to the amendments. — Warden v. Peddington 
(1863), 32 Beav. 639 ; 55 E. R. 251. 

401. Insufficiency of — Delay in objecting to.]— 
When, in pursuance of a judge’s order, an affidavit 
containing a further & better discovery of docu- 
ments was delivered to a party to an action on 
Mar. 28, & he then took no steps to object to its 
insufficiency until June 13 : — Held : he had not 
proceeded with due promptness, & further dis- 
covery should be refused him. — Girdlestone v. 
Brighton Aquarium Co. (1876), 40 J. P. 776. 

402. Summons for — Questions of privilege not 
entertained at hearing.] — (1) The practice of con- 
sidering questions as to the production of docu- 
ments, in respect of which privilege is claimed, 
on a summons to consider the sufficiency of the 
affidavit as to documents, will not be followed for 
the future. 

(2) Counsel’s indorsement of an order of ct. is 
pubhei juris , & must be produced, but all notes 
made by counsel & all instructions given to him, 
whether by indorsement on his brief or by notes 
or observations within, are privileged, & may bo 
sealed up. 

(3) Notes made by a shorthand writer employed 
by one of the parties, ordered to be produced so far 
as they merely describe what took place in open 
ct., but with liberty to seal up all notes or observa- 
tions thereon, & all such parts thereof, if any, as 
did not relate to the proceedings in ct. — Nicholl 

New matter introduced.] — Antiseptic 
Bedding Co. v. Gurofsky (1913), 24 
O. W. U. 493 ; 4 O. W. N. 1221.— CAN. 

401 i. Insufficiency of — Delay in 
objecting to.] — Scmblc ; a second 
application for a better affidavit of 
documents is improper, where no 
objection is made on the first applica- 
tion to the non-production of the 
documents in question, the second 
motion not being made upon any 
materials which did not exist at the 
time of the first motion. — Boughton 
v. Citizens* Insurance Co. (1886), 
11 P. R. 1 1 0. — CAN. 

r. No necessity to notify 

deponent — Before applying for further 
affidavit.] — It is the duty of a party who 
is ordered to make discovery to make 
a full & proper discovery of all docu- 
ments in his possession or which have 
been in his possession. It is not 
necessary for the other party to point 
out to the defaulting party a manifest 
failure to 


co. may be examined upon it, & his 
answers may be used to impeach the 
affidavit on an application to compel 
the filing of a further & better 
affidavit. — Bain v. Canadian Pacific 
Ry. Co. (1905), 15 Man. L. R. 544.— 
CAN. 

q. Original & further affidavits — 
When latter may be used to contradict 
former .] — When the officer of defts. 
who mado the affidavit on production 
was cross-examined upon ft, & as a 
result mado a second affidavit pro- 
ducing a number of documents for 
which he had claimed privilege in the 
first, the examination on the first 
affidavit may be used to contradict 
statements in the second, although 
there was no further examination. — 
Savage v . Canadian Pacific Ry. Co. 
(1906), 3 W. L. It. 124 ; 16 Man. L. R. 
381.— CAN. 

PART II. SECT. 11, SUB-SECT, 1. 

4001. After amendment of pleadings — 
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V. Jones (1865), 2 Hem. & M. 688 ; 5 New Rep. 
361 ; 13 W. R. 451 ; 71 E. R. 592. 

— J ^ 8 to (2) Folld. Re Brown, Tyas v. Brown 
( A 8 t 80), i 2 4 L */o r ; Curtis v. Beanoy, [1911] P. 

T yas v * Brown (1880), 
?i 2 qqo\ 1 qq > %1 Re Wore wick, Robson v. Wore wick 

fionni*-. 3 ^.u^* w B. 370 ; Goldstono v. Williams, Deacon, 
11899] 1 Ch. 47 ; Ainsworth v. Wilding, [1900] 2 Ch. 315 ; 
Lambert v. .Home, [1914] 3 K. B. 80. Generali]/, Mentd. 
Bullock v. Corrie (1878), 42 J. P. 232. 


403. Form of.] — In an action for infringe- 

ment def is. alleged that the patent was anticipated 
by a machine sold to L. The same anticipation 
had been set up in a previous action relating to 
the same patent brought by pltf. against other 
persons, which action was dismissed at the trial 
on the ground of that anticipation. Pltf. in the 
previous action appealed, & an order was taken by 
consent without a hearing, by which judgment was 
entered for pltf., & certain affidavits made by 
pltf s.’ solr. stated that the alleged anticipation was 
fraudulent, were ordered to be taken off the file. 
Pltf. in the present action made an affidavit of 
documents. In that affidavit, & in another 
affidavit filed in this action, he referred to the con- 
sent order, & in such latter affidavit to the said 
affidavits filed in the previous action, but he only 
scheduled the consent order to his affidavit of 
documents. Defts. in the present action applied 
by summons that pltf. might be ordered to make a 
further affidavit, & particularly as to all papers 
connected with the former action: — Held: (1) 
the affidavits relating to L.’s alleged anticipation 
were clearly relevant as pltf. had in the present 
action on the motion for an interim injunction 
raised the same point that L.’s anticipation was 
fraudulent ; (2) the form of summons was not 
material, but it was in proper form in the present 
case, & (3) where it appears probable from a 
document produced by a party that he had in his 
possession relevant documents besides those 
scheduled to his original affidavit, he ought to be 
ordered to make a further & better affidavit with 
particular reference to those documents probably in 
his possession. — Bown v. Sansom, Teale & Co. 
(1888), 5 K. P. C. 510, C. A. 

404. Contents of — Whether limited by date of 
first or second affidavit.] — James v . Plummer 
(1888), 23 L. J. N. C. 107, I). C. 

405. First order made without jurisdiction — 
Necessity for setting aside — Before refusing further 
affidavit.] — Pink v. Siiarwood (J. A.) & Co., Ltd., 
No. 183, ante. 


Sub-sect. 2. — Grounds for. 

406. Reasonable suspicion.] — After a deft, has 
made an affidavit as to documents in his possession, 
in the form prescribed by the regulations of the ct., 
he may be required to make a further affidavit as 
to particular documents which there is reason to 
suppose he may possess but which are omitted 
from the schedule to the first affidavit. 

A pltf. may be required to make an affidavit as 
to documents in his possession after deft, has made 
a similar affidavit in the usual form, though the 
latter has not yet complied with an order to make a 
further affidavit as to particular documents. 

If, after an affidavit had been made, the ct. sees 
anything to raise a reasonable suspicion that deft, 
has in his possession other documents relating to 
the matters in question, it may require him to make 
a further affidavit (Turner, L.J.). — Noel v. Noel 
(1863), 1 De G. J. & Sm. 468 ; 2 New Rep. 294 ; 
32 L. J. Ch. 676 ; 8 L. T. 555 ; 9 Jur. N. S. 589 ; 
11 W. R. 791 ; 46 E. R. 186, L. JJ. 

Annotations : — Consd. & Distd. Wright v. Pitt (1808), 3 

Ch. App. 809. Folld. Vyse v . Foster (1872), L. R. 13 Eq. 

002. Consd. Hastings Corpn. v. I vail (1873), 8 Ch. Ann. 

1019, n. ; Sauil v . Browne (1874), L. It. 17 Eq. 402; 

Lyoll u. Kennedy (1884), 27 Ch. D. 1. Refd. Alcook v . 

Gill (1809), 21 L. T. 704. 

407. .] — A pltf., being ordered to make an 

affidavit as to documents in his possession, filed an 
affidavit with a schedule of documents not includ- 
ing any title deeds of the property to which the 
suit related, & of which he was the owner in 
possession. There was nothing in the proceedings 
to show whether any title deeds existed. Defts. 
moved that he might ho ordered to file a further 
affidavit as to title deeds : — Held : the probability 
of pltf. having title deeds did not raise such a 
“ reasonable suspicion ” of the insufficiency of the 
affidavit as to entitle defts. to call upon him for a 
further one. 

In order to make the principle of Noel v. Noel , 
No. 406, ante , applicable, it must be shown that 
the party has made some admission throwing 
discredit on the sufficiency of his affidavit (Wood, 
L.J.). 

Even if we are to adopt the expression “ reason- 
able suspicion ” used in Noel v. Noel , No. 406, ante , 
such suspicion must be one founded on the plead- 
ings & affidavits (Selwyn, L.J.). — Wright v. Pitt 
(1868), 3 Ch. App. 809 ; 16 W. R. 1073, L. JJ. 
Annotations : — Apia. Alcock v. Gill (I860). 21 L. T. 704. 

Consd. Hastings Corpn. u.Ivall (1873), 8 Ch. App. 1019, n. ; 

Sauil v. Browne (1874), L. It. 17 Eq. 402. 


order before applying to the ct. for an 
cider for further discovery. Where it 
was clear that a discovery affidavit was 
incomplete tho ct. made an order for 
further discovery & mulcted reap, in 
costs. — Collison, Ltd. v. Dickman 
(1910), C. P. D. 117.— S. AF. 

s. Relevancy of further documents 
sought— pepending on facts 7iot pleaded 
— Omission to plead fatal.}— A solr. 
sued D., who had boon his client 
in prolonged litigation, for slander 
containing an imputation of pro- 
fessional negligence & dishonesty. D. 

S leaded privilege & bond fide belief in 
tie truth of the words complained of. 
On a motion for further discovery : — 
Held : in the absence of an express 
plea of justification, D. waB not 
entitled to discovery of all the docu- 
ments in pltf. ’s possession relating to 
the litigation, but only to the specific 
documents containing the facts on which 
that belief was based. — Hearn v. 
Downes (1920;, 54 I. L. T. 50.— IR. 

PART II. SECT. 11, SUB-SECT. 2. 

t. General rule. J — A party who 
has made an affidavit of documents 
cannot be ordered to make a further 
affidavit, unless there is upon the face 


of tho affidavit itself or of the docu- 
ments referred to in it, or in his plead- 
ings, or by his admission, something 
raising a presumption that ho has in his 
possession other relevant documents 
in addition to those of which ho 
has admitted possession. — Farrkr v . 
Kelso, [1917] 2 W. W. It. 1024.— CAN. 

a. .] — If from the affidavit 

of documents itself, made under 
G. Ord. 31, r. 11, by a party to an 
action, or from the documents therein 
referred to, or from the pleadings of 
the party from whom discovery is 
sought, the ct. is of opinion that the 
affidavit is insufficient, an order for a 
further aflldav it will be made. Except 
in cases of this description, the party 
seeking discovery is not entitled to 
require a further affidavit, nor is an 
affidavit by him admlssiblo to show the 
insufficiency of the affidavit of docu- 
ments made by the opposite party. — 
Ross v. Dublin United Tramways 
Co. (1881), 8 L. R. Ir. 213.— IR. 

b. .] — Where it is clear that 

relevant documents have been omitted 
from an affidavit of discovery the ct. 
may order a fuller & further discovery. 
— Rainsford v . African Banking 


Corpn., Ltd, [1912] O. P. D. 729.— 
S. AF. 

406 I. Reasonable ■ suspicion .] — Even 
against a party's own affidavit, if tho 
ct. is reasonably certain that he has 
erroneously represented or misrepre- 
sented the nature of documents, a 
furthor affidavit on production will bo 
ordered. — Moxley v. Canada At- 
lantic By. Co. (1885), 11 P. K. 39. — 
CAN. 

o. Mere suspicion insufficient — 
When affidavit regular in form.] — Where 
an affidavit of documents is in form 
regular, tho ct. will not, on mere sus- 
picion that a document is in the 

S ossossion, power, or procurement of 
tie deponent, make an order for further 
& better discovery. Tho same rule 
applies where the document in question 
is m the possession of a person, who is 
a trustee for other persons as well as 
for deponent. — Lysaght v. Mullen 
(1898), 32 I. L. T. 05.— IR. 

d. Necessity for evidence — Of ex- 
istence of other documents .] — Where 
neither the pleadings, the affidavit, 
nor the answer to the interrogatories 
lead to any inference as to the existence 
of tho letters or reports sought to be 
discovered, the motion tor a further 
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Discovery, Inspection, 

Sect. 11. — Furth er and better affidavit s Sub-sect, 2.] 

408# .] — A railway co. having been made 

defts. to a suit, an affidavit as to documents was 
made by their secretary, who was not a deft. 
The co. answered, & the bill was re-amended, 
whereupon the secretary made a second & a third 
affidavit as to documents. He was then examined 
by pltfs., ex p. t on their behalf, before the 
examiner ; & in the course of such examination 
deposed to the possession of certain documents not 
mentioned in his affidavit. Upon summons by 
pltfs., that the co. might be ordered to make a 
further affidavit accounting for the documents 
referred to by the secretary in his examination : — 
Held : the application was irregular, & summons 
dismissed with costs. — Alcock v. Gill (1860), 
21 L. T. 704. 

409. — — .] — The schedule to an affidavit of 
documents made by defts. comprised a letter dated 
Oct. 19, from U. & Co., whom defts. by their 
answer admitted to have acted as their solrs. in 
the cause down to Oct. 17, to their agents in Paris, 
& letters in reply dated Oct. 20 & 21, which 
refeiTed to certain documents alleged by pltfs. to be 
material to the questions at issue in the cause. 
Defts.* affidavit concluded with the usual denial of 
their having or having had in their possession any 
other documents relating to the questions at issue 
in the cause : — Held : the affidavit was sufficient, 
inasmuch as there was nothing in the schedule to 
raise a reasonable suspicion that anything had 
been inadvertently or otherwise omitted from the 
affidavit, it being clear from the letters themselves 
that they were written & received when U. & Co. 
were not acting as solrs. for defts. — Imperial 
Land Co. of Marseilles v. Masterman (1873), 
29 L. T. 550; 22 W. B. 66, L. JJ. 

Annotation: — Reid. Hostings Gorpn. v. Ivall (1873), 8 

Oil. App. 10] P, n. 

410. ,] — Appleby v , Waring (1880), 15 

L. J. N. C. 125. 

411. Admission by party.] — The ct. will order 
a further affidavit as to documents to be made by 
a deft., if it is satisfied from the admissions in 
cleft. ’s answer that material documents not men- 
tioned in his affidavit may be in his possession, 
even although the answer does not m express 
terms admit the existence of such documents. 
Where a deft, by his answer set out a long list of 
customers of a business carried on by him, but did 
lot mention in his affidavit as to documents any 


AND 

books relating to such business : — Held : deft, 
must make a further affidavit. — Satjll t\ Browne 
(1874), U R. 17 Eq. 402. 

412, .] — Where an affidavit has been made 

in answer to an order for discovery of documents, 
a further order will not be granted unless there are 
facts or a dmissi o ns showing that the documents 
are withheld. It is not enough for the party 
applying for further discovery to swear to a belief 
that documents are in the other party’s possession. 
Deft, obtained on order for discovery of documents. 
The liquidator of pltf. co. made an a ffi davit, 
setting out certain documents, & stating that he 
had no others in his possession. Deft, applied for 
a further order for discovery on an affidavit, 
stating a belief that the liquidator had other 
documents ; — Held : the liquidator’s affidavit was 
sufficient, & deft, was not entitled to a further 
order. — Welsh Steam Coal Collieries, Ltd. v. 
Gajskell (1877), 86 L. T. 852, C. A. 

Annotation: — Reid. Jones v. Monte Video Gas Co. (1880), 

49 L. J. Q. B. 627. 

413 , ,] — Jones v. Monte Video Gab Co., 

No. 380, ante . 

414 , ,] — Compagnie Financiers du 

Pacifique v. Peruvian Guano Co., No. 321, ante. 

415 , .] — Lyell v. Kennedy, No. 381, 

ante, 

413 , — — ,] — In an affidavit of scaling up 
irrelevant matter it is not necessary for the depo- 
nent to state positively that no sealed up portion 
relates to the matters in question. The affidavit 
ought to state what has been done, & upon whose 
investigation the deponent is relying, &, if he has 
not conducted the investigation himself, he ought 
to pledge his oath to the belief that nothing sealed 
up is relevant to the matter. The mere fact that 
the sealing up, or affidavit of sealing up, has not 
been done without carelessness is not a sufficient 
ground for ordering a general unsealing. In such 
cases, as in ordinary cases of discovery of docu- 
ments, the person seeking discovery is bound by 
the oath of the party making discovery, unless the 
ct. is satisfied, not on a conflict of evidence, but 
from (1) the documents produced, (2) something 
in tho affidavit of documents or sealing, (3) 
admission of tho party making discovery, or (4) 
necessarily from the circumstances of the case, 
that the affidavit as to documents or sealing does 
not state what it ought to state. 


iftldavit of documents will fall. — B ank 
>f Montreal v. McDonald (1902), 
0 N. 8. It. 695. — CAN. 


e. Existence of other documents — 
evidenced by those produced .] — Where, 
i an action upon a Arc insurance 
ollcy, pltf., in making discovery of 
ocumcnts, referred in nis affidavit to 
10 application for the insurance, 
hick, when produced, showed that 
t its date he nod a set of books con- 
noted with the business in respoct 
' which ho was effecting the insurance, 
hich books, however, ho did not 
■oduoe : — Held : the books wore 

atorial, & the inference to them in the 
eminent produced was sufficient 
ound for ordering a better affidavit on 
eduction. Qu. : whether the ad- 
ssions of pltf. upon his examination 
1 discovery as to the existence of 
mmonta other than those mentioned 


his affidavit could be looked at to 
itradict the affidavit. — Smedley v , 
tnsH America Assurance Co. 
98), 18 P. It. 92.— CAN. 

, .1 — Where in an 

Ion of slander the financial position 
pltfs. is one of the issues. & pltfs. 
e included in their affidavit of 
aments their balance sheet, but 


not the documents on which it is 
founded, the ct. will order them to 
make a further & better affidavit, on 
tho ground that tho admission of the 
forraur to bo relevant necessarily 
involves an admission that the latter 
is also relevant. — I rish Agricultural 
Wholesale Society v , M'Cowan 
(1912), 47 I. L. T, 20.— IR. 


g. Admission by party.] — A suit 
was brought by a married woman in 
which her husband was joined as a 
deft. Pltf. filed the usual affidavit 
on production of documents, pro- 
ducing all the documents in her 
possession relating to the matters in 
question in the suit. Defts. applied 
to compel further production, vis. 
of documents which, it appeared deft., 

f ltf.'s husband, had in his possession, 
t was alleged that he held these 
documents for the benefit of pltf., & 
that it was intended to use them at the 
hearing ; — Held : a better affidavit will 
only bo ordered upon proof of admission 
under oath, by the party against whom 
the application is made, of having 
other documents in his possession 
besides those already produced. — 
BRgwN v, Catron (1874), 6 P. It, 203.— 


h. Possession ct relevancy. ] — In an 
action by a oo. for calls on shares, 
where the ot. was satisfied from the 
prospectus, the pleadings. & affidavits 
that there were blocks of cheques, 
receipts. Sc minutes in the possession of 
pltf. co. with reference to a transaction 
mentioned in tho prospectus, which 
had not been disclosed in the affidavit 
of documents made by the secretary 
of pltf. oo., a further & fuller affidavit 
was ordered. — C omponents Tube Co. 
t? . Naylor (1898), 32 I. L. T. 37.— IR. 

k. InsuMdent description of docu- 
ments .] — Pltf. filed a bill against his 
assignee’s representative for an ac- 
count. On being served with the usual 
order for the produotion of docu- 
ments, pltf. filed an affidavit which 
described among others, documents in 
pltf.'s possession generally. Upon the 
application of deft., an order was 
granted requiring a more particular 
affidavit. — R hodes r. Neild (1859), 
1 Ch. Ch. 131.— CAN. 

l. ,) — In the affidavit of defts.* 

manager, on production of docu- 
ments, he stated that defts. had in 
their possession " the books of the 
said Bank, consisting of deposit ledgers 
Sc liability ledgers, manager's register 
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In an action by a principal against his agents 
pltf. claimed an account oi all sums received A 
paid by pltfs. as his agents. Pitt, subsequently 
obtained an order for an affidavit of documents. 
Defts. then obtained liberty to seal up such 
portions of the documents as were irrelevant, A 
they sealed up more than 10,000 passages con- 
tained in nearly 5,000 books A documents. Pltf. 
then applied for an order on defts. to unseal all 
books A documents, A all portions thereof, which 
had been sealed up under the order, or such 
portions thereof as the ct. should direct. The 
judge held that the application that everything 
sealed up should be unsealed could not be acceded 
to, A that it was necessary for pltf. to establish by 
particular instances his right to compel defts. to 
unseal. A list of particular documents was then 
prepared A brought before the judge, who directed 
certain scheduled items to be unsealed, but refused 
the rest of the application, & gave pltf. the costs 
as to the parts unsealed, A defts. the rest of the 
costs. On appeal by pltf. : — Held : pltf. was not 
entitled to a general unsealing of the documents. — 
Jones v. Andrews (1888), 58 L. T. 001, 0. A. 

Annotation : — Mentd. Shelfer v. City of London Eloctrio 

Lighting' Co., Moux's Brewery Co. v. City of London 

Electric Lighting Co., [1805] 1 Oh. 287. 

417. .] — Where pltfs. in an action for 

passing oil had exhibited orders & invoices to their 
affidavit of documents stating in effect that they 
were typical of many others in their possession, 
they wero ordered to make a further & better 
affidavit. In an action for passing off pltfs. 
alleged that for a great number of years they had 
continuously A extensively used, A still used, 
certain trade marks. In their affidavit of docu- 
ments they exhibited three orders A three copy 
invoices for goods of their special brand containing 
one or other of their said trade marks, A they 
deposed that they had in their possession numerous 
orders A copy invoices similar to those produced. 
Deft, refused to accept this as a sufficient affidavit 
of documents, A asked for inspection of all the 
orders A copy invoices on which pltfs. proposed 
to rely. Pltfs. refused to give inspection. Deft, 
accordingly applied to the ct. for an order directing 
pltfs. to file a further A better affidavit of docu- 
ments. The judge made the order asked for. 
Pltfs. appealed : — Held : pltfs. had acted unreason- 
ably in refusing inspection ; the order made was 
right ; the appeal must be dismissed with costs. — 


Andrew (John Henry) A Co., Ltd. v. Kuehn- 
rich (1912), 29 R. P. 0. 698, 0. A. 

418. .] — Angell v. John Bull, Ltd., 

No. 825, ante. 

419. Doubts raised by affidavit — Incon- 
sistency.] — Upon a motion for discovery A in- 
spection of documents, grounded on a deft.’s 
answer, the ct. is not at liberty to disregard the 
statements in the answer, as to parts of the docu- 
ments which are not disclosed, however suspicious 
those statements may be ; but, if they are in- 
consistent with each other, the ct. will adopt the 
statement which is most favourable to pltf. ; 
A if such parts of the documents as are disclosed 
contradict the answer as to the other parts, the ct. 
will order an inspection of such other parts. — 
Bowes v. Fernie (1838), 3 My. A Or. 032 ; 40 
E. R. 1070, L. O. 

420. .] — Notwithstanding a state- 

ment in deft.’s answer that a deed of conveyance, 
the production of which is sought by pltf. for his 
inspection, is his title deed, A does not in any 
manner evidence pltf.’s title, the deed will be 
ordered by the ct. to bo produced if it appear on 
the face of the answer that its contents may 
prove material to pltf.’s cose. 

A partition was mado, prior to the reign of 
King Henry VIII., of an ancient manor, by divid- 
ing it into two reputed manors, to which divers 
tenements were respectively allotted in severalty, 
but a considerable portion of waste lands of the 
original ancient manor continued undivided, the 
property of the two lords of the reputed manors, 
as tenants in common. The information stated 
that part of deft.’s ancient freehold tenements, 
situate within ono of the reputed manors, con- 
sisted of uninclosed lands, A that some portion 
thereof was waste land held of the ancient manor, 
A that of such the informant was tenant in com- 
mon with deft. : deft, admitted, by his answer, 
that there were such waste lands, but stated that 
the same were allotted, A formed part of deft.’s 
ancient freehold tenements, A that deft., in the 
year 1829, obtained from the lord of the reputed 
manor in which his ancient tenements were situate, 
a conveyance of the manorial A other rights, fine 
rents, etc. belonging to the lord over those tene- 
ments, except the right to tinstuff A sporting. 
The information insisted that the uninclosod lands, 
except the ancient tenements, were hold by the 


of collateral securities. Sc lettor 
books ; " & also letters that had passed 
between the managers at B. A W., 
which he objected to produce ou the 
ground that they wore privileged com- 
munications relating solely to defts.* 
case & defence, & did not concern 
pltf.’s case : — Held : the description 
of the books was too indefinite, & 
defts. should file a further affidavit 
showing how many, & which of the 
books referred to, contained any 
entry relating to the matters in question 
in the cause ; the rule being that, whon 
objections against productions are 
made, the affidavit must describe the 
documents with sufficient distinctness 
to enable the ct. to order produotion, 
if the objections should be overruled. — 
Hector v. Canadian Bank of Com- 
merce (1806), 11 Man. L. It. 320.—- 
CAN. 

m. Insufficient specification — Of 
documents for which privilege claimed .} — 
Pltf. at the close of his case called for 
all the correspondence between deft., 
bis agents, A third parties. Deft, 
claimed that the letters were privileged : 
— Held : deft, should within 24 hours 
file a further affidavit of discovery in 
which he should state specifically 
which letters were written with a view 


to impending litigation. — 
Brothers v. Kirstein (1912), u. 1*. D. 
126.— S. AF. 

n. Failure to substantiate claim of 
privilege .] — In an affidavit of a party 
on produotion of documents, a certain 
letter was described .by its date [& as 
being from a firm of solrs. to deponent, 
who said that he objected to produce it, 
that it was a communication between 
solr. & client, & was privileged. In 
the same affidavit two other letters 
were described by their dates & as 
being from a solr. to a firm of soirs., be 
a copy of a letter written in answer to 
one of them was similarly described. 
These documents, the affidavit stated, 
were in the possession of the solrs. for 
the deponent 8c others in another 
notion, & he objected to produce them 
& claimed privilege for them “ on the 
ground that they are communications 
between solr. 6c client 8c between my 
solrs. 8c others in the course of their 
conducting my business ” : — Held : 
these letters not being written to or 
by deponent, there was no reasonable 
intendment that the deponent was the 
“ client ** referred to, nor that they 
were necessarily confidential because 
they were written by deponent’s solrs. 
to other persons in the course of their 


conducting his business ; & the 

opposite party was entitled to a better 
affidavit on production, in which de- 
ponent might set up other grounds of 
non -production. It is irregular to go 
into the merits upon an application 
for a better affidavit. — Hoffman v. 
Grkrar (1897), 17 P. R. 404.— CAN. 

o. .] — The tendency of the ots. 

is to widen all avenues to discovery. 
The affidavit of documents filed by 
defts. stated that they objected to 
produce “ documents numbered 3 to 
55 on the ground that they rolatod 
solely to defts. case 8c not to pltfs., 
nor did they tend to support the case 
of plft. nor did they, to the best of 
deponents knowledge, contain any- 
thing impeaching the case of defts. 8c 
that they were privileged from pro- 
duction : — Held : as the documents 
for which privilege was claimed did not 
appear on the face of the affidavit to 
be in fact privileged, defts. should fife 
a better affidavit. — Henderson v. 
Mercantile Trust Co. (1922), 52 
O. L. R. 198.— CAN. 

p. Refusal to produce — Documents 
in hands of third person — As assignee 
of deponent .) — Defts. objected to pro- 
duce certain documents, on the ground 
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Sect. 11. — Further and better affidavit : Sub-sect* 2, 

two lords as tenants in common, & were subject 
to tin-bounds, & that waste & unallotted lands 
only were subject to tin-bounds. Deft, stated 
that there was a difference of opinion, as to 
whether lands subject to tin-bounds were always 
waste lands, & insisted that the deed of conveyance 
of 1819 was the title deed of deft., & in no manner 
evidenced the informant’s title. The deed & 
the map delineated thereon, were, notwithstand- 
ing, ordered to be produced for the informant’s 
inspection. — A.-G. op Prince op Waives v. 
Lambe (1848), 11 Beav. 213 ; 17 L. J. Ch. 154 ; 
10 L. T. O. S. 498 ; 12 Jur. 386 ; GO E. R. 798. 

421. .] — A pltf. is entitled to a 

further affidavit as to documents only when deft.’s 
answer & original affidavit are inconsistent, either 
with themselves or with one another. 

Affidavits in reply to an affidavit as to docu- 
ments are inadmissible. 

Sentble : if a specific document is charged by 
a bill to be in deft.’s possession, & specific infor- 
mation is required in respect of it, & the answer 
is insufficient, exceptions would be allowed, even 
though they might not be allowed if the interro- 
gatory as to documents had been general, & deft, 
had not answered it. — Westminster Biiymbo 
Coal & Cork Co., Ltd. v . Clayton (1863), 3 
New Rep. Ill ; 9 L. T. 534 ; 12 W. R. 123. 

422. — .] — In a suit to restrain a 

corpn. from permitting a river, which flowed 
through pltf.’s & relator’s land, to be polluted, 
pltf. made the usual affidavit of documents. In 
the course of the proceedings questions were 
raised as to pltf.’s title to certain lands, A his agent 
flled an affidavit stating that he had in his posses- 
sion rent books & a deed of exchange which showed 
pltf.’s title to the lands in question. Upon a 
summons by defts. that pltf. be ordered to file 
a full & sufficient affidavit, stating whether he 
had in his possession any other documents than 
thoso mentioned in his affidavit, particularly the 
rent books & deed of exchange : — Held : as there 
was no inconsistency on the face of pltf.’s affidavit, 
defts. were not entitled to any further affidavit 
of documents. — A.-G. v. Castleford Local 
Board (1872), 27 L. T. 644 ; 21 W. R. 117. 

423. .] — Jones v. Monte Video Gas (Jo., 

No. 380, ante. 

424. .] — Compaonie Financiere du 

Pactfiquk v. Peruvian Guano Co., No. 321, ante . 

425. Or sealing.] — Jones v. Andrews, 

No. 416, ante* 


and Interrogatories. 

426. .] — Birmingham & Midland Motor 

Omnibus Co., Ltd. v* London & North Western 
Ry. Co., No. 394, ante. 

427. Doubts raised by documents produced or 
referred to.] — J ones v. Monte Video Gas Co., 
No. 380, ante . 

428. .] — Compagnie Financiere du Paci- 

fique v . Peruvian Guano Co., No. 321, ante. 

429. .] — Lyell v. Kennedy, No. 384, ante. 

430. -.] — Jones v. Andrews, No 416, ante. 

431. -.] — Bown v. Sansom, Teale & Co., 
No. 403, ante. 

432. .] — Birmingham & Midland Motor 

Omnibus Co., Ltd. v. London & North Western 
Ry. Co., No. 394, ante. 

433. Possession Sc relevancy.] — In order to 
justify the requiring of a further affidavit [of 
documents], it must be shown, not only that there 
are probably other documents in deft.’s possession 
but that those documents are probably relevant 
to the issues in the action (Cotton, L.J.). — 
Sumsion v. Pictor (1886), 30 Sol. Jo. 468, C. A. 

434. Misconception by party — Of nature of his 
case.] — B ritish Assocn. of Glass Bottle Manu- 
facturers, Ltd. v. Nettlefold, No. 382, ante. 

435. General circumstances of case.] — 
Roberts v. Oppenheim, No. 390, ante. 

436. .] — Jones v. Andrews, No. 416, 

ante. 


Sect. 12. — SPECIFIC DOCUMENTS OR CLASSES 

OF DOCUMENTS. 

See R. S. C., Ord. 31, r. 19a. (3), as amended by 
R. S. C., March 1919, r. 5. 

437. Power conferred by rule — With reference 
to further affidavit in general terms.] — British 
Assocn. of Glass Bottle Manufacturers, 
Ltd. v. Nettlefold, No. 382, ante. 

438. Documents must be specifically identified.] 
— To justify an application for discovery of docu- 
ments under R. S. C., Ord. 31, r. 19A. (3), the 
party making the application must in his affidavit 
name & specify, so that they can be identified, 
the particular documents of which he desires 
discovery. It is not sufficient to make a general 
affidavit based on a priori reasoning that certain 
classes of documents must be in his opponent’s 
possession or power. 

The discovery sought must be of a species, not 
a genus. — White v. Spafford & Co., [1901] 
2 K. B. 241 ; 70 L. J. K. B. 658 ; 84 L. T. 574 ; 
45 Sol. Jo. 519, 0. A. 

Annotation : — Consd. Graves v. Heinemann & Armstrong 

(1901), 18 T. L. R. 115. 


that they were iu the posbohhlon of a 
third party, to whom defts. had 
assigned all their estate for the benefit 
of their creditors. The assignee had 
realised the estate & r distributed the 
proceeds amongst the creditors : — 
Held : no excuse for the non-pro- 
duction, & a better affidavit should be 
ordered. - British America Insurance 
Co. v. Wilkinson (1875), 0 P. K. 208.— 
CAN. 

q. Parting with possession — After 
service of order to produce.] — A person 

urting with papers after service on 
im of on order to produce, was ordered 
to tile a better affidavit, 8c pay costs. — 
Ross t>. Robertson (1866), 2 Ch. Ch. 
S6. — CAN, 

r. Swearing of affidavit — He fore 
service of ordtr to produce. ) — The 
iftidavit on production Is a substitute 
or discovery on interrogatories, 8c a 
■>arty is entitled to such discovery up 
.0 the latest possible date. When an 
iffldavit had been sworn before the 
ervlco of on order to produce, it was 


held to bo irregular & insufficient, & 
a now 9c hotter affidavit ordered to be 
filed. — K ennedy v. Royal Insurance 
Co. (1871), 3 Ch. Ch. 489.- CAN. 

s. Doubts raised by answers of 
company official — Examined on affidavit 
sworn by other official.}— When an 
affidavit on production of documents 
is made by an officer of a on., any other 
officer of the eo. may be examined upon 
it, 6c his answers may be used to im- 
peach the affidavit on an appln. to 
compel the filing of a further & better 
affidavit. — B ain t’. Canadian Pacific 
Ry. Co. (1905), 15 Man. L. R. 541.— 
CAN. 

PART II. SECT. 12. 

t. Application may be made e.r 
parte.}— The application under Ord. 
31, r. 20 (3) for an order requiring a 
party to state by affidavit whether 
certain specific documents are, or have 
at any time been, in his possession, 
or power, may be made ex jmrte , not- 
withstanding that privilege is claimed 


for such documents. — Keating v. 
Dublin United Tramways Co. (1907), 
41 I. L. T. 165.— IR. 

a, .]— The application for an 

order requiring a party in a cause to 
make discovery os to a specific docu- 
ment identified in the affidavit sup- 
porting the application may be made 
ex parte. — O'Malley v . Walsh (1903), 
37 1. L. T. 75.— IR. 

b. .] — Henty & Gardners v. 

Beckett, [1914] 2 I. U. 206. — IR. 

438 i. Documents must be 
identified.) — In order to obtain an 
order for a discovery of documents 
under Ord, 31, r. 20 (3), it is essential 
that the party making the application 
should, in his affidavit, name 8c specify, 
so thut they can be identified, the 
particular documents of which he seeks 
discovery. An order under the rules 
leaves wholly untouched the privilege 
claimed by the other side. — Roberts 
v. Dublin United Tramways Co. 
(1909), 43 I. L. T. 203.— IR. 
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439. -.1 — Graves v. Heinemann & Arms- 
strong (1901), 18 T. L. R. 115. 

440. .] — Huntley Brothers v. Back- 

worth Collieries (Owners), [1911] W. N. 34. 

441. Document referred to in document pro- 
duced.] — For the purpose of an application for 
production of certain specified documents on the 
ground that they relate to matters in question 
in the action, if a relevant letter scheduled to an 
affidavit of documents is produced, privilege not 
being claimed, & it refers to any other letter or 
document, that other letter or document is at 
once primd fade relevant to the matter in question 
in the action, & the person making the affidavit 
of documents must make an affidavit respecting 
that document. 

Letters produced by the party or his solr. as 
a matter of courtesy, although not scheduled to 
the affidavit of documents, must, subject to an 
explanation that they were produced incautiously 
or inadvertently, be taken to relate to matters 
in question in the action, & will be treated in the 
same way as if they had been scheduled. On such 
an application questions of privilege will not be 
discussed. — Ormerod, Grierson & Co. v. St. 
George’s Ironworks, Ltd. (1900), 95 L. T. 094. 


Sect. 13.~SHIP’S PAPERS— MARINE 
INSURANCE. 

442. Former practice still applicable — Effect of 

Judicature Acts.] — An action having been 

brought on a policy of marine insurance by the 
mtgees. of 32-64ths of the ship, & it appearing 
that pltfs. had no ship’s papers, but that the ship 
had been sailed by the mtgor., who was the manag- 
ing owner, & who had since died, defts. applied 
for an order that not only pltfs. but the mtgor. 
or his representatives, & also all persons interested 
in the proceedings & in the insurance on the ship, 
should produce upon oath the ship’s papers, & 
that in the meantime all the proceedings should 
be stayed : — Held ; the old practice had not been 
superseded by Jud. Act, 1875 (c. 77), Ord. 3, it. 
11-18, & defts. were entitled to the order, which 
must remain in force until, at all events, pltfs. 
had satisfied the ct. that they had applied to the 
mtgor. & done all in their power to produce the 
ship’s papers. — West op England Bank v. 
Canton Insurance Co. (1877), 2 Ex. D. 472. 
Annotations : — Apprvd. China S.S. Co. v. Commercial Assce. 

(1881), 8 Q. B. I). 142. Consd. London & Provincial 

Marine & General Insce. v. Chambers (1900), 5 Com. Cas. 

241. Apld. Boulton v. Houlder, [1904] 1 K. B. 784. 

Gonad. Graham Joint Stock Shipping Co. v. Motor Union 

Insce., [1922] 1 K. B. 563. 

443. .] — China S.S. Co. v. Com- 

mercial Assurance Co., No. 461, poet 

444. Discovery — How far applicable.] — The 
underwriter has a right to the most extensive 
discovery relative to the particular transaction 
which is impeached, but the ct. will interpose to 
prevent him from making general inquisitorial 
inquiries. — Janson v. Solarte (1837), 2 Y. & C. 
Ex. 127 ; 6 L. J. Ex. Eq. 75 ; 100 E. B. 389. 

445. Re - insurance.] — Nord- 

Deutsche Yersicherungs Gesselchait v. Mer- 
chant Marine Insurance Co., Ltd. (1892), 
07 L. T. 00, n. 

Annotations ; — Consd. Willis v. Baddeley (1892), 61 L. J. Q. B. 

769 ; China Traders' Insce. v, Iloyal Exchange Assoc. 

Corpn., [1898] 2 Q. B. 187. 

445, -J — Boyal Exchange 

Assurance Corpn. v. Faber (1897), cited 67 
L. J. Q. B. 738. 

Annotation : — Apprvd. China Traders’ Insce. v. Boyal 

Exchange Assce. Corpn. (1898), 67 L. J. Q. B. 736. 


447, ^ In an action by an 

underwriter on a policy of marine insurance 
brought by him against a re-insurer the latter is 
entitled to discovery of ship’s papers. — China 
Traders’ Insurance Co. v. Boyal Exchange 
Assurance Corpn., [1898] 2 Q. B. 187 ; 67 

L. .T. Q. B. 730 ; 78 L. T. 783 ; 40 W. B. 497 ; 14 
T. L. B. 423 ; 42 Sol. Jo. 507 ; 8 Asp. M. L. C. 
409 ; 3 Com. Cas. 189, C. A. 

Annotation : — Refd. Tamicnbaum r. Heath, [1908] 1 K. B. 

1032. 

448 , Money overpaid by under- 

writers.] — The relationship of underwriter & 
assured is such that the underwriter is entitled 
to the largest discovery. Therefore the ordinary 
practice, by which underwriters when sued on a 
marine policy are entitled to an order for the pro- 
duction upon oath of ship’s papers, applies when 
the underwriters, alleging that the assured have 
conspired to defraud them by obtaining sums under 
the policy in excess of those duo, sue the assured 
for the return of such sums. — Boulton v. IIoulder 
Brothers & Co., [1904] 1 K. B. 784 ; 73 L. J. K. H. 
493 ; 90 L. T. 021 ; 52 W. B. 388 ; 20 T. L. K. 
328 ; 48 Sol. Jo. 310 ; 9 Asp. M. L. C. 592 ; 9 Com. 
Cub. 182, C. A. 

449 , Transit by post.] — By a policy 

of insurance goods were insured during their 
transit by post from Cadiz to Alexandretta, in 
Syria, against certain perils. The period covered 
by the policy was from the date of posting until 
delivery into the hands of the consignee ; but, 
except that the policy covered such portion of the 
transit as was by land as well as the portion which 
was by sea, it was in the form of an ordinary 
Lloyd’s policy. In an action on the policy by 
the assured, defts. sought to obtain from pltf. 
& all persons interested in the proceedings <fc in 
the insurance the subject of the action, pro- 
duction of the various documents specified in the 
form Appendix K., No. 19, so far as they related 
to the subject-matter of the insurance : — Held : 
defts. were not entitled to discovery to the full 
extent of the application, but they were entitled 
to discovery in the ordinary form under Ord. 31, 
r. 12 , before defence delivered, & the time for 
delivering such defence was extended until after 
such discovery should have been given. — Hender- 
son v. Underwriting & Agency Assocn., [1891 1 
1 Q. B. 557 ; 00 L. J. Q. B. 400 ; 04 L. T. 774 ; 
39 W. R. 528 ; 7 T. L. It. 307, 1). O. 

Annotations : — Distd. China Traders’ Insce. v. Boyal 

Exchange Assce. Corpn., [1898] 2 Q. B. 187. Folld. 

Village Main Beef Gold Mining Co. v. Steams (1900), 

5 Com. Cas. 246. Dbtd. &N.F. Harding v. Bussell, [1905] 

2 K. B. 83. Consd. Tannenbaum v. Heath, [1908] 1 K. B. 

1032. 

450 , Transit partly by land.] — By a 

policy of insurance gold was insured during transit 
from a mine in the Transvaal, whether in charge 
of the assured or their employees or otherwise, 
to the railway station in Johannesburg, thence 
by rail to the coast, & thence by steamer to 
Europe. The period covered by the risk was 
from the moment the gold was placed in the safe 
at the mine until delivery to the addressee. The 
policy was in the form of an ordinary Lloyd’s 
policy, with certain alterations. In an action 
on the policy deft, applied for an order that pltfs. 
should make & file an affidavit of ship’s papers : — 
Held : deft, was not entitled to an affidavit of 
ship’s papers, but pltfs. must make an affidavit 
of documents in the ordinary form. — Village 
Main Reef Gold Mining Co. v. Stearns (1900), 
5 Com. Cas. 246. 

Annotations N.F. Harding v. Bussell (1905), 74 L. J. K. B. 

500. Refd. Tannenbaum v. Heath, [1908] 1 K. B. 1032. 

451 , .] — In an action against 
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an underwriter upon a policy of insurance, which 
is substantially a marine insurance the fact that 
a part of the transit is by land does not affect the 
right of deft, to an affidavit of ship’s papers. — 
Harding v. Bussell, [1005] 2 K. B. 83 ; 74 
L. J. K. B. 600 ; 92 L. T. 531 ; 21 T. L. B. 401 ; 
10 Asp. M. L. C. 50 ; 10 Oom. Oas. 184, 0. A. 

Annotations Consd. Tannenbaum v. Heath, 11908] 1 K.B. 

1032. Held. Schloss v. Stevens <1905), 10 Com. Cas. 

224. Mentd. Re Sutro & Hoilbut, Symons, [1917] 2 K. B. 

348. 

452. Transit by land.] — An order for 

filing an affidavit of ship’s papers cannot be made 
in an action brought for a loss under a policy of 
insurance on the transit of goods where the transit 
is an inland transit. It is immaterial that the 
transit is partly by inland waters. — Schloss v. 
Stevens (1905), 10 Com. Cas. 224, C. A. 

Annotation : — Folld. Tannenbaum v. Heath, 11908] t K. B. 

1032. 

453. Fire policy.] — The practice 

with regard to discovery of ship’s papers is peculiar 
to cases of marine insurance, & cannot be extended 
so as to allow tho making of analogous orders for 
discovery in other cases of insurance. — Tannen- 
baum A Co. v . Heath, \M)H} 1 K. H. 1032 ; 77 
L. .1. Tv. B. 034 ; 09 L. T. 237 ; 21 T. I,. It. 450 ; 
52 Hoi. Jo. 375 ; 13 Com. Cas. 201, C. A. 

Annotations: — Mentd. Tho Cralgltall, [1910] P. 207 ; 

Harrison v. Bull (1912), 81 L. J. K. B. 650. 

454. Of what documents — All relevant.] — 

In policy causes a judge at chambers will make 
an order for the assured to produce to the under- 
writers, upon affidavit, all papers in the possession 
of tho former, relative to the matters in issue. — 
Goldschmidt v. Marryat (1809), 1 Camp. 559, 
562. 

Annotations : — Extd. China Traders* Insco. v. Itoyal 

Kxchantro Assco. Corpn., [1898] 2 Q. B. 187. Reid. 

Throlfall v. Webster (1823), 7 Moore, O. P. 659 ; Peacock 

tk Poako v. Lowe (1867), 36 L. J. P. & M. 91. 

455. .] — Pltf. in an action on 

a policy of marine insurance must himself make, 
& use all practicable means to procure other persons 
interested to make, an affidavit of ship’s papers. 
In his affidavit pltf. must disclose not only every 
material document in his possession, but also 
every material document in the possession of tho 
other persons interested ; or else he must show 
what efforts ho has made to obtain those docu- 
ments & \vhy he has been unable to obtain them ; 
<fc he must account on oath for the disappearance 
of material documents which have been but are 
no longer in the possession of himself or other 
persons interested. The action will be stayed 
until this is done. 

Mtgcos. of a ship brought an action on a policy 
insuring the ship against war risks. The ship wa.s 
insured by this & other policies against war risks 
to an amount largely exceeding the amount of 
the mtge. Tho defence was that the ship had been 
intentionally lost by her master & crew with the 
connivance of her owner. The ct. stayed the 
action until pltfs. should make a proper affidavit 
of ship’s papers & procure, or satisfy the ct. that 
they had used all practicable means of procuring, 
an affidavit from persons interested & particularly 
from the owner.— -Graham Joint Stock Shipping 
Do. v. Motor Union Insurance Oo., [1922] 
l K. B. 563 ; 91 L. J. K. B. 370 ; 120 L. T. 020 ; 
15 Asp. M. L. C. 445 ; 27 Com. Cas. 130, C. A. 

456. .] — The affidavit of ship’s 

mpers which underwriters are entitled to require 
rom pltf. in an action on a policy of marine 
nsurance is not limited to documents in the 


AND 

possession of pltf. or other persons interested in 
the insurance, but extends to all material docu- 
ments in whosesoever possession they may be. — 
Teneria Moderna Franco Espanola v. New 
Zealand Insurance Co., [1924] 1 K. B. 79, C. A. 

457. Documents in possession of 

non-party.] — In an action against an underwriter 
of a policy of marine insurance for his proportion 
of the amount insured, deft, applied for a stay of 
proceedings till discovery of ship’s papers should 
be made by a person on whose behalf the policy 
had been effected, but who had ceased to be in- 
terested in it, & was not under the control of pltfs. 
real or nominal, & was out of the jurisdiction of 
the ct. ! — Held : as the person from whom dis- 
covery was required was not interested in the 
action, & the persons by & for whom respectively 
the action was brought had no power over him, 
deft, was not entitled to the order. — Fraser & 
Co. v . Burrows (1877), 2 Q. B. D. 624 ; 46 
L. J. Q. B. 501. 

Annotations : — Consd. China Transpacific S.S. Co. v. Com- 
mercial Union Assce. (1881), 61 L. J. Q. B. 132. Overd. 

Graham Joint Stock Shipping Co. v. Motor Union Insce., 

[1922] 1 K. B. 563. Refd. Willis t\ Baddeley (1892), 67 

L. T. 206. 

458. -.] — In an action on a 
policy of marine insurance pltfs. filed an affidavit 
of ship’s papers, & informed deft, that in addition 
to the documents mentioned in the schedule to 
the affidavit there were certain other material 
documents which were the joint property of pltfs. 
& other underwriters, & which, for that reason, 
would not bo produced by pltfs. Deft, applied 
for an order that pltfs. should make a further & 
better affidavit of ship’s papers & that the action 
should be stayed meanwhile : — Held : the action 
must be stayed until pltfs. had satisfied the ct. 
that they had applied to the other underwriters 
& had done all in their power to produce the other 
documents. 

Although in the ordinary case of discovery of 
documents a party is not hound to produce docu- 
ments which are in the joint possession of the 
party & some other person, the rule does not 
apply to the case of ship’s papers ; in such a case, 
where a joint possession ol relative documents is 
alleged, the party who has to comply with the 
order must, in order to do so, show that he has 
done his best to obtain the papers from the party 
who is jointly entitled to them. The effect of an 
order for ship’s papers is not to stay an action 
absolutely, but only until the ct. is satisfied that 
it is practically impossible for the documents to 
be produced. Where a party to an action states 
in liis affidavit of documents that he & another 
person, not a party to the action, jointly have in 
their possession or power certain documents, & 
the party to the action objects to produce such 
documents, there is, in the fact that the possession 
is joint, sufficient reason for refusing to order the 
party to produce the documents, & the ct. will 
protect the rights of the other person. In the 
ordinary case of an affidavit of documents discovery 
must be made of such documents as are in the 
possession or power of the party, but in an action 
on a policy of marine insurance pltf. may be 
ordered to do his best to produce documents, not 
only which are not in his sole possession, but which 
are not in his possession at all (Kennedy, J.). — 
London & Provincial Marine & General 
Insurance Co., I/td. v. Chambers (1900), 5 
Com. Cas. 241. 

459. .] — Graham Joint Stock 

Shipping Co. v. Motor Union Insurance Co., 
No. 455, ante . 

460 . 


.] — Teneria Moderna 
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Franco Espanola v* New Zealand Insurance 
C o., No. 456, ante . 

461, Against what persons — All parties 

interested.] — In an action on a policy of marine 
insurance to recover the amount of a particular 
average loss, deft, is entitled, without an affidavit, 
& under the old practice, which has not been 
affected by Jud. Act, to an order staying proceed- 
ings until the ship’s papers & other documents 
have been produced by pltf . & all persons interested 
in the proceedings & in the insurance the subject- 
matter of the action. — China S.S. Co. v. Com- 
mercial Assurance Co. (1881), 8 Q. B. D. 142 ; 
51 L. J. Q. B. 182 ; 45 L. T. 847 ; 80 W. R. 224, C. A. 


Annotations : — Consd. China Traders’ Insce. v. Royal 
Exchange Assce. Corpn., [1898] 2 Q. B. 187. Apld. 
Graham Joint Stock Snipping Co. v. Motor Union Insce., 

^ 1 K. B. 563. Rind. Harding v, Bussoll, [1905] 
I. 83 ; Tannenbaum v. Heath, [1908] 1 K. B. 1032. 

462. Stay — Further affidavit notwith- 

standing.] — Abdela (Isaac J.), Ltd. v, Mutual 
Property Investment, Ltd., [1921] W. N. 23, 
C. A. 


463. Production & inspection — When granted — 
Even though issue not joined.] — Turners. Rogers 
& Turner (1851), 18 L. T. O. 8. 97. 

454. Before appearance.] — Inspec- 

tion of the ship’s papers in an action on a ship’s 
policy allowed before appearance, pltf. having 
power to sign judgment in default of appearance 
under R. S. C. Ord. 13, r. 0.— Anon. (1875), 20 
Sol. Jo. 81 ; Bitt. Prac. Cas. 32 ; 1 Char. Cham. 
Cas, 43. 


465. Persons having joint control of 

document — Ordinary rule of production distin- 
guished.] — L ondon & Provincial Marine & 
General Insurance Co., Ltd. v. Chambers, No. 
458, ante, 

455. Of what documents.] — In an action 

by a ship-owner against the owners of goods for 
their proportion of a general average loss, the ct. 
refused to make an order for defts. to inspect 
& take copies “ of the protest, the account of 
expenses incurred which constituted the sums 
sought to be made the subject of general average, 
& other usual documents in which the general 
average was claimed.” — Twizellv. Allen (1839), 
5 M. & W. 337 ; 8 L. J. Ex. 269 ; 3 Jur. 484 ; 
151 E. R. 143 ; sub nom, Tunzell v. Allen, 7 
Dowl. 496. 

467, All relevant ones.] — In an 

action on a policy of marine insurance for a con- 
structive total loss, deft, is entitled, both under 
the old practice & Evidence Act, 1851 (c. 99), s. 6, 
to an inspection of all papers in the possession of 
pltf. relative to the matters in issue, including 
letters between the captain & pltf. — Rayner v, 
Ritson (1865), 0 B. & S. 888 ; 35 L. J. Q. B. 59 ; 
14 W. R. 81 ; 122 E. R. 1421. 

Annotations : — Comd. China S.S. Co. r. Commercial Assco. 

(1881), 8 Q. B. D. 142: China Traders* Insce. v. Royal 

Exchange Assce. Corpn., [1898] 2 Q. B. 187. 

455. .] — Kellock v . Home & 

Colonial Insurance Society (1866), 12 Jur. N. S. 
653. 


Part III. — Production and Inspection. 


Sect. 1.— IN GENERAL. 

469. Loss of right to — Delay.] — Deft, had been 
ordered by the V.-C. in another suit to give inspec- 
tion of documents. The order had been made 
two years, but had not been acted on : — Held : 
this aid not prevent an order for production in 
the present suit. — Bourne v, Mole (1841), 4 
Beav. 417 ; 49 E. R. 400. 

470. Amendment of pleading,] — Pltf. does 

not, by obtaining an order to amend, between 
the time of giving notice of a motion for the pro- 
duction of documents & its being heard, deprive 
himself of his right to their production. — Ghid- 
wick v, Prebble (1843), 6 Beav. 264 ; 12 L. J. Oh. 
338 ; 49 E. R. 827 ; sub nom, Chadwick v, Pubble, 
7 Jur. 294. 

471. Use of documents — Undertaking as to.] — 
Richardson v, Hastings, No. 1127, post . 

472. .] — On motion for production, 

deft, asked that pltf. might be prevented using 
them for any collateral purposes, alleging that there 
were proceedings at law pending. The ct., how- 
ever, declined so to restrict the order. — Tagg v. 
South Devon Ry. Co. (1849), 12 Beav. 151 : 
50 E. R. 1017. 


473. .] — Hopkinson v. Burcjhley 

(Lord), No. 1130, post, 

474. Information obtained— -Not to be 

made public.] — Pltf. obtaining information from 
the production of documents in deft.’s possession, 
is not at liberty to make it public, & an injunction 
will, if necessary, be granted to restrain him. 
Pltf., having published statements relative to the 
matters in question, was, as a condition for making 
an order for production of documents, required 
to undertake, “ not to make public or communicate 
to any stranger the contents of such documents.” — 
Williams v. Prince op Wales Life, etc. Co. 
(1857), 23 Beav. 338 ; 3 Jur. N. S. 55 ; 53 E. R. 
133. 

Annotations: — Reid. Marshall v, Watson (1858), 25 Bear. 

501. Mentd. Hoaro v, Bromridge (1872), 27 L. T. 593. 

475. Order to produce — Appeal from — No in- 
spection pending.] — Deft., having been ordered to 
deposit documents in ct., & having appealed from 
that order, an order was made that, pending the 
appeal, pltf. should not be at liberty to inspect 
the documents. — Kelly v, Hutton (1867), 15 
W. R. 916, L. J. 

476. Extension of time — Discretion of 

court.] — The extension of time under an order for 


PART III. SECT. 1. 

c. Order to produce — Taken out 
by one defendant — Whether available 
to other defendants ,] — Under an order 
to produce taken out by one deft., 
other defts. have no right to compel 

{ >roduction or inspection. — Seymour v, 
jONOWORTH (1870), 3 Ch, Ch. 112. — 
CAN. 

d. Letter not posted,] — In 

an action to establish a will, which 
defts. impeached for want of testa- 
mentary capacity, ft eet up a prior will, 
deft, included in his affidavit on pro* 
duction, copies of letters from himself 


to testatrix, but objected to produoe 
them for inspection on the ground that 
they were never sent to their destina- 
tion : — Held : all memoranda ft writ- 
ings, or pieces of paper with writing 
on which may throw light on the case, 
whether they would or would not be 
evidence per sc, are subject to pro- 
duction, unless t»ey can bo protected ; 
ft the mere fact in the case of a letter 
that it was not forwarded to its 
destination, is no ground for exemption. 
"T CAMERON V, UAMRBON (1885), 10 
P. R. 522.— -CAN, 

s» Books in constant use — 


From place beyond jurisdiction ,] — It is 
unr easonable that books in constant 
use should be required to be brought 
from without the jurisdiction for the 
purpose of an examination. Unless 
the examiner in the course of the 
examination rules that they are 
necessary. — Comstock v. Harris 
(1887), 12 P. R. 17.— CAN. 

f. Before statement of clainL 1 

— Production of documents should not 
be ordered to be made by deft, for the 
benefit of pltf. before be delivers his 
statement of claim, unless the judge 
is satisfied that the documents called 
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Sect, 1 . — In genera l . 

the production of documents is a matter within 
the discretion of the ct., & the Ct. of Appeal will 
not entertain an appeal from an order of the ct. 
below, granting such an extension of time. — Peru 
Republic v. Ruzo (1874), 30 L, T. 190 ; 22 W. It. 
358, L. JJ. 

477, Discretion of court to grant or 

refuse.] — Where a document was admitted to be 
in deft. 's possession, who denied pltf.’s right to 
certain money, & admitted that such document 
gave him a control over such money : — Held : 
pltf. was not entitled to require such document 
to be deposited in the usual way, but was entitled 
only to an order to inspect & take copies of it. 

Ihc object of the ct. in directing the production 
of documents admitted to be in deft.’s possession, 
is to enable pltf. to make out his case ; but it is 
the practise so to regulate such orders as to prevent 
any damage arising to deft. It is for this reason 
that no orders are more under the discretion of the 
ct. In the present case, the document in question 
is a receipt which represents a sum of money, A 
deft, cannot have the money without producing 
tliis receipt. It is, in fact, to him the same as a 
bank note. Pltfs. claim a sum of £2,000, &; say, 
that it is in the hands of deft, represented by a 
document in his possession. They do not, how- 
ever, venture to ask to have the £2,000 paid into 
ct., but they seek only to have possession of the 
document ; but this is, in fact, the same thing. 
If it is necessary for the purpose of evidence, the 
ct. will allow pltfs. to see the document ; but with 
this view it will not be necessary to take it out of 
the possession of deft., & to deprive him of the 
control of money against which pltfs. make no 
case. The only use of the documents to pltfs. 
is for the purpose of evidence, for when they have 
once seen it, they can shape their proof of it as 
they like (Lord Cottenham, C.). — Berwick 
(Jorpn. v. Murray (1849), 1 Mac. & G. 530: 1 
II. & IV. 452 ; 10 L. T. O. S. 61 ; 13 Jur. 1003 • 
11 R. 11. 1371, L. C. ’ 

* 78 * .—.1— Under It. S. C., 1875, Ord. 

H, r. 11, a judge has no discretion as to refusing 
o allow, at the instance of one party to an action 
he production of documents in the possession of 
mother party relating to the matter in question 
irovided the documents are not privileged ; & 
to document, other than a document of title is 
nvueged, except a communication from the 


jr are essential to the statement of 
Itf.’s claim. — Arthur & Co., Ltd. v. 
UNI ANS (1898), 18 l\ li. 205. — GAN. 

g. Place of production.] — 

' hero on order has boen made for the 
roduotion of documents, the docu* 
ionts should be produced in the city 
* town In \vhioh the writ was issued, 
it a Judge has a discretionary power 
► order production somewhere else 

prevent inconvenience Sc prejudice 
a party *s operations. — Davies v. 
TOHANAN (1903), 10 B. C. It. 175. — 
IN. 

h. -- — .]— A local Master 
s power to order production of 
cuinenta at a place outside the 
isdictlon of the ct. since the doter* 
nation of the place for production 
with the discretion of the judge of 
it instance. & that discretion 
iuld not bo interfered with, — 
mbkr Manufacturers Yards r. 
obe Jaw Flour Mills (1914). so 

Service of— Effect.] — Ser- 

3 .1 811 .°. r ^ e F f°r production Sc 
flection of books is not euoh step in 
action as would prevent a party 


party’s solr., or from an agent employed by or 
at the instance of the solr. 

Where, by the consent of both parties, the 
documents in question are submitted to the judge, 
his decision cannot be questioned in a ct. of Appeal. 

Letters written to pltf. in an action by his 
mercantile agent, & containing a mere volunteered 
opinion on pltf.’s chance of success, which was 
founded on no more knowledge of the facts than 
was common to both parties in the action : — Held : 
not protected by the privilege attaching to pro- 
fessional or quasi-professional communications. 

That a document would not be admissible in 
evidence was never a ground either at law or 
equity for not granting inspection (.Jessel, M.R.). 
— Buhtros v. White (1870), 1 Q. B. II. 423 ; 45 
L. J. Q. B. 642 ; 34 L. T. 835 ; 24 W. R. 721 ; 
3 Char. Pr. Cas. 229, C. A. 

ArmoUitions : — Distd. Johnson v. Smith (1877), 36 L. T. 741. 

Folld. Martin v. Butchard (1877), 36 L. T. 732. Distd. 

Southwark Water Co. v. Quick (1878), 3 Q. B. D. 315. 

Consd. Bewioko v . Graham (1881), 7 Q. B. D. 400. Apld. 

McLean & Rigg v. Jones (1892), 66 L. T. 653. Expld. 

Hope v. Brash, [1897] 2 Q. B. 188. Refd. Friend v. 

L. C. & J). By. (1877), 2 Ex. D. 437 ; Bullock v. Gorrle 

(1878), 38 L. T. 102; Dickson v. Harrison (1878), 47 

L. J. Ch. 686 ; W r ebb v. East (1880), 5 Ex. D. 108 ; lie 

Holloway, Young v. Holloway (1887), 12 P. D. 167 ; 

O’itourko v. DarbiHliire, [1920] A. C. 581. Mentd. 

Grant v. Holland (1878), 3 C. P. D. 180 ; The Theodor 

Kornor (1878), 3 P. 1). 162. 

479. * .] — In an action against the 

proprietors of a newspaper for a Jibel published 
therein defts., who had admitted the publication 
of the libel & pleaded an apology & payment into 
ct., stated in an affidavit of documents made by 
them that they had in their possession a manu- 
script wliich they objected to produce on the 
ground that it was the original contribution to 
them, & that wliich was published by them as 
admitted in their defence : — Held ; an order ought 
not to be made for inspection by pltf. of the manu- 
script. 

It was contended that the case of Huslros v. 
White, No. 478, ante, was conclusive to show that, 
where the party making an affidavit of documents 
has admitted the relevancy of a document in his 
possession, the ct. is bound to allow inspection of 
it by the other party. That case was decided 
not upon the rule now in question, but upon 
Ord. 31, r. 11, of the old rules, which correspond 
to Ord. 31, r. 14, of the present rules. 

Since that decision additions have been made 
to rr. 12 18 of Ord. 31 for the express purpose 

of making it not compulsory on the ct. to order 


I um,?S5! vin8r a ^^'uutinuance notice. — 
ubrien v. O’Brien Brewing & 
Malting Co. (1909), 10 W. L. R. 694.— 


J. 


At what stage made.] 


HUMIC. I — 

& delivered their 
of d V fenco ’ but the pleadings 
b ?° n ?! oeed /fefcf .* pltf. was 
to II 10 Vrcecipe order for 

n>“LlT«.-CAR r ‘ HALL 

-.JP'u “ — “-I — 'Production should 
not be ordered by a deft, who alleges 
In the pleadings that ho is not a 

nZJZfLU 0 ?*' 7 $° the action, until that 
222 s t& 011 bas bocn determined, — L um- 
T?2^ NWA , < ? rURKR8 Yards v. Moose 
rrZ 30 W. L. Ii. 

437.^-CAN W ‘ 1L 870 ’* 7 * 5aBk ’ Ij * K# 

-- 11, r~ ~ — •) — Pltf., a guarantee 
an .action against the 
directors of a grain oo., alleging that, 
by false representations, it was induced 
to issue a guarantee bond to the grain 

whiS? der the Grain Act (Man.), under 
which, upon the default of the grain 

£2™*^ ? S* compelled to pay a certain 

were <dso charged with 
misfeasance & negligence in the 


management of the co. The bond was 
given in Aug., & in the month following, 
the co. went into liquidation. It wun 
admitted that pltf. must fail in the 
action, as then constituted, on all 
issues, other than the one of false 
representations. On an appln. to 
compel one deft, to produce for inspec- 
tion certain auditor’s reports of the 
_, co ; Held : pltf. was not 
entitled to ask for production, in 
respect of the issues as to which it was 
adniitted it could not succeed In the 
action as then constituted, &, although 
eounsoi for pltf . stated that he intended 
to ask for leave to make the necessary 
amendments, such production should 
not be ordered until leave had been 
obtained & the amendments made. — 

no??? 1 * o < ^K A ? AN i7 EE . ?• Henderson 
H 91 5), 32 W. L. R. 546 ; 9 W. W. R. 

; o 2 i\P* L V % 38 ; 25 *>. L * h* 
754 ; 25 Man. L. R. 617, 726.— CAN. 

o. Order for pro- 

duction of documents can be made 
under Order XI., rule 14, before issues 
have been framed. — G obinda Mohan 
Has v. Kunja Behary Dass (1909), 
14 O. W. N. 147.— IND. 

p. Custody of documents after ,] — 
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discovery or inspection if the ct. does not think 
it necessary (A. L. Smith, L..T.). 

I am of opinion that it was a matter of discretion 
for the judge, & is a matter of discretion for us, 
whether an order for inspection should be made 
(Loud Esher, M.R.). — Hope v . Brash, [1897] 
2 Q. B. 188 ; 06 L. J. Q. B. 053 ; 70 L. T. 823 ; 45 
W. K. 059 ; 13 T. L. R. 478, Q. A. 

Annotations : — Apld. Plymouth Mutual Co-op. 8c Industrial 

Soc. v. Traders’ Publishing Assocn., [1906] 1 K. B. 403. 

Refd. Maass v. Gas, Light & Coko Co. (1911), 80 L. J. K. B. 

1313 ; lie Whitworth, O’ltourke v. Darbishire, [1919] 

1 Ch. 320 ; Lyle-Samuel v. Odhams, [1920] 1 K. B. 135. 

Mentd. Adam v. Fisher (1914), 110 L. T. 537. 

480. Vexatious or oppressive.] — 

The ct. will take care that the production of 
documents by deft., by which discovery is sought, 
shall not be vexatious & improper. 

A mere statement, however, by deft, that the 
production of the documents will not help pltf.’s 
alleged title, will not protect them from being 
produced. 

Whatever has no bearing on this question of 
partnership will & ought to be protected. But 
on the other hand deft, must not be allowed to 
swear to the contents of documents, & say that 
they would not assist pltf.’s case as to his title 
to have a partnership declared, although they 
relate to matters in the suit (Wood, V.O.). — 
Mansell v. Feeney (1861), 2 John. & H. 320 ; 4 
L. T. 437 ; 9 W. R. 610 ; 70 E. R. 1079. 

Annotation# : — Consd. Bowicko v. Graham (1881), 7 Q. B. P. 

400. Refd. Woolley v. Pole (1863), 11 C. B. N. S. 538 ; 

Minet. v. Morgan (1873), 21 W. II. 407 ; Buddon v. 

Wilkinson (1893), 4 R. 515. 

481. 7 — .]— Petre v. Sutherland 

(1887), 3 T. L. II. 275, 0. A. 

482. .] — A.-G. v. North 

Metropolitan Tramways Oo., No. 51, ante. 

483. Particulars & production — Right to, dis- 
tinguished.] — Milbank v . Milbank, No. 357, ante. 


Sect. 2.— IN WHAT PROCEEDINGS GRANTED. 

See Part. II., Sect. 3, ante. 


Sect. 3.— WHO MAY ORDER. 

R. S. C 1 ., Ord. 31, r. 14 ; Ord. 30, r. 50. 

484. Railway commissioners.] — By Regulation 
of Railways Act, 1873 (c. 48), s. 14, every railway 
co. is bound to keep at each of their stations books 
showing every rate for the time being charged for 
the carriage of traffic, other than passengers & 
their luggage, from that station to any place to 
which they book, & every such rate book shall, 
during all reasonable hours, be open to the 


inspection of any person without payment of any 
fee, & any co. failing to comply with those pro- 
visions shall for each offence, & in case of a con- 
tinuing offence for every day during which it 
continues, be liable to a penalty of £5, to be re- 
covered before two justices: — Held: (1) the 
comrs. had jurisdiction to order an inspection, 
although justices also had the power to inflict a 
penalty for refusal to allow such inspection ; 
(2) the right of inspection given by sect. 14 was 
general, & it was immaterial what motive or .object 
a person had in desiring inspection ; (3) inspection 
under the statute included the right of taking 
extracts or copies ; (4) the ct. had power to order 
that extracts & copies might be taken as ancillary 
to the right of inspection, & in order to make such 
right effectual. — Perkins v. London & North 
Western Ry. Co. (1874), 1 lty. & Can. Tr. Cas. 
327. 

485. Referee -Official referee.] — The official 

referees have no jurisdiction to make an order for 
the production of documents, the proper course 
being to take out a summons for the purpose in the 
chambers of the judge to whom the action is 
attached. — Dauvillier t\ Myers (1881), 17 

Ch. D. 340 ; sub norn. Danvillier v . Myers, 29 
W. R. 535. 

Annotation : Consd. Maealpino v, Caldor, [1893] 1 Q. B. 
545. I should require time to consider whether I could 
agree with the decision in Dauvillier v. Myers : because 
the late Master of the Rolls appears, in that cose, to have 
assumed that a judge of the High Ct. has no power to make 
an order for production of documents at the trial, whereas 
such a power has constantly been exorcised by common 
law judges (Bowen, L.J.). 

486. Interlocutory powers.] — An 

official referee, to whom an action is referred for 
trial, has jurisdiction to make an order granting 
a commission to examine witnesses abroad, & a 
judge at chambers lias jurisdiction to review the 
decision of the official referee granting or refusing 
such an order. — Hayward v. Mutual Reserve 
Assocn., [1891] 2 Q. B. 230 ; 05 L. T. 491 ; 39 
W. R. 024 ; 7 T. L. R. 575. 

Annotation -Refd. Maealpino i». Caldor, [1893] 1 Q. B. 545. 

487. Special referee — Charity commis- 

sioners.] — The ct. will not make an order on pltfs., 
where the cause has been by decree referred to 
comrs., to produce & leave documents, etc., in their 
possession in the hands of their clerk in ct. for 
inspection by defts. 

As the comrs. arc an intermediate tribunal 
constituted for the purpose of making the inquiry 
referred to them, with competent authority to 
do all that should be necessary, & wo for tho time 
sworn officers of the ct., they must be considered 
as intending to do all that is fairly necessary on 
behalf of either party {per Cult.). — Shrewsbury 
School (Governor, etc.) v. Maddock (1819), 
7 Price, 655 ; 140 E. R. 1091. 


Tho object of the production of docu- 
ments in actions, is to enable cither 
party to discover the existence Sc 
acquire a knowledge of the contents of 
the deeds 8c writings relevant to the 
case ; Sc when that object is accom- 
plished the documents will go back to 
the custody of tho party producing 
them. 

Tho master has a discretion to direct 
parties to leave documents in his office 
so long as any useful purpose may ho 
answered by their remaining there, & 
then to allow the party producing them 
to take them back. — Darling v. 
Darling (1883), 10 P. 11. 1. — CAN. 

q. Application for — When party's 
affidavit unnecessary .] — Held : upon 
an application for inspection of docu- 
ments, an affidavit of the party, as 
well as of the attorney, is not necessary. 
— Merchants* Bank t\ Murray 

J. — VOL. XVIII. 


(1884), 2 Man. L. R. 31.— CAN. 

r. “ Document ” — What included in 
term — Ledger or book of account .) — A 
ledger or other book of account which 
contains entries relating to transactions 
between the parties to an action 8c also 
between one of the parties Sc many 
other persons having no interest in 
the caso iB not a “ document ** within 
the meaning of Rules 364 & 366, pro- 
viding for orders for production Sc the 
affidavit thereon. — Royal Bank of 
Canada v. Wallis, [1918] 2 W. W. R. 
620 ; 13 Alta. L. R. 416 ; 41 D. L. R. 
383.— CAN. 

_ Refusal to allow inspeclitm — 
Discretion of court— Exercise of.)— Tho 
high ct. will not in revision interfere 
where a lower ct., in the exerciso of its 
discretionery power, refuses inspection 
of documents produced beforo it under 
a sealed cover in obedience to an 


order under Civil Procedure Code, s. 
1 30. The power of refusing inspection 
should be exercised wjth great caution ; 
Sc the opposite party should be allowed 
to inspect Sc take copies of tho docu- 
ments when they relate to matters in 
issue, unless they are privileged in 
law, relate exclusively to tho caso of 
tho party producing them & contain 
nothing supporting or tending to 
support the other sido. — Balamoney 
v. Ramasami Chkttiau (1906), I. L. R. 
30 Mad. 230.— IND. 

PART III. SECT. 3. 

t. Commissioner — Appointed to hold 
statutory inquiry — // a magistrate .1 
— Where the Commr. appointed to 
hold an inquiry under Commissions of 
Inquiry Act, 1908, is a magistrate, 
he has tho same power to order pro- 
duction Sc inspection of documents as 

H 
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Sect. 3. — Who may order . Sect. 4 : Sub-sects. 1.2. 
5 

488 . Appointed ad hoc.] — Korkis 

v. Weir (Andrew) & Co., No. 244, ante . 

In arbitration proceedings.] — See Arbitra- 
tion, Vol. II., p. 628, Nos. 2554-2559. 

Between subject & Crown.]— See No. 

163, ante. 

489. Registrar of Divorce Court.] — In a petition 
by the wife for dissolution of the marriage, she 
applied for an allotment of alimony pending suit. 
Resp. in answer filed a balance-sheet, showing a 
loss on his whole business for the year, & the 
registrar made an order on resp. & his partner to 
produce their account books. They accordingly 
produced a ledger for the last year, but refused 
to allow it to be inspected : — Held : the registrar 
had power under Divorce Rules, r. 191 to require 
an inspection of the ledger, & issued a writ of 
attachment to enforce compliance with his order. — 
Carew v. Carew, [1891 J 1\ 360 ; 61 L. J. 1\ 24 : 
65 L. T. 167. 

Annotation : — Retd. Tonge v. Tongo, 11802J l*. 51. 


Sect, 4.— BY AND AGAINST WHAT PERSONS 

OBTAINED. 

S it n -sect. 1 . — Parties . 

Sec Part II., Sect. 4, sub-sect . 1, ante. 


Where an action has been brought against a 
liquidator personally he cannot object, if the co. 
has been dissolved, to produce the books & 
documents of the co. received by him as liquidator. 
— London & Yorkshire Bank v. Wing (1885), 
1 T. L. R. 496, D. C. 

494 . .] — In an action on a pro- 

missory note, made by deft, as security for the 
repayment of moneys due to pltfs. from a limited 
co., deft, objected to produce documents relating 
to the matters in question in the action, being the 
banker’s pass-book & directors’ minute book of the 
co., on the ground that they were in his custody 
only as liquidator in the voluntary winding up of 
the co. The co. had been dissolved before the 
application for discovery of documents was made, 
but no resolution had been passed under the 
Cos. Act, 1862 (c. 89), s. 155, for the disposal of 
the documents belonging to it : — Held : pltfs. 
were entitled to inspection of documents, inasmuch 
as deft, had them in his absolute control.— 
London & Vorksiiikk Bank v. Cooper (1885), 
15 Q. B. D. 473 ; 54 L. J. Q. B. 495, C. A. 
Annotation: — Distd. Gowan v. Briggs (No. 2) (1805), 80 

8ol. Jo. 330. 

Officer of — Joinder of for purpose of discovery.] — 

S ee N os . 32-3 7 , ante. 

Making affidavit of documents.] — See Nos. 

310-320, ante. 

See, also , Corporations, Vol. XIII., pp. 422 
eh 


8ub-hect. 2. — Companies and Corporations. 

490. Officer ceasing to act.]— A bill was Hied 
against A. as the registered public officer of a 
banking co. A. stated that he had ceased to be 
such public officer, A that B. then was the public 
officer of the co, : — Held: (1) under Country 
Bankers Act, J826, (c. 46), s. 9, it was not necessary 
to Hie a supplemental bill, or to obtain any order 
for the purpose of bringing the new public officer 
bel ore the ct. ; (2) the ct. ordered the production 
ol documents admitted by A. to be in the possession 
of the co. ; the notice of motion being served on A., 
& the new public officer of the co. — Butchart v. 
pltESSEli (1847), 1(1 j,. J. Oh. 108; 9L. T. O. 8. 
21*! ; 11 Jur. 196, L. C. 

491. Liquidator — Liability to produce.] — Re 

Barned’b Banking Co., Ex j>. Contract Corpn., 
No. 318, ante. 

, J — Mutual Society, No. 

320, ante. 

493. After dissolution of company.] — 


Sub-sect. 3. — Infants. 
Sec Part II., Sect. 4, sub-sect. 3, ante. 


Sub-sect. 4.— Lunatics and Persons 
Unsound Mind. 

See Part. II., Sect. 4, sub-sect. 4, ante. 


Sub-sect. 5. — Mortgagor and Mortgagee. 
495. Proceedings between mortgagor & third 
party — Mortgagee not compellable to produce.] — 

If A. has lent money on a deed of assignment, 
which is deposited in his hands, lie is not com- 
pellable to produce it on the part of the assignor, 
m an action between the assignor & a third 
person. — Schlenker v. Moxey (1824), 1 C. & P. 
178, N. P. ; subsequent 'proceedings (1825), 3 B. & C. 
789. 

Annotation: — Reid. Doe d. Egremont v. Date (1842), 3 
Q. B. 009. 


a magistrate^ et. under Magist rates’ 
Cts. Act, 1908, sect. 83 . — Uc St. 

J1 3 H A; 1TAL U913), 32 N. Z. 
L. it. CbJ. — N.Z. 

PART III. SECT. 4, SUB-SECT. 2. 

491 {. Liquidator — Liability to pro> 
hvrv documents havo boon 
traced into the possession of a co. 
which haB since been ordered to be 
wound up, tho ct. will direct the 
liquidator to produce them or account 
for his inability to do so, — Re Do- 
minion Trust Co., Ltd., Ex n. Ross 
U921J 1 W. W. R. io89.~H ** ' 

a. President — Rooks of — Accounts of 
company contained in.}— In an action 
against- a co., tho defence was that tho 
indebtedness was not that of the co., 
but of the president in his private 
capacity . Upon an appln. for a 
bettor affidavit on production of 
documents from the co., it had been 
determined that the oo. had no docu- 
ments to bo produced, & it was 


| bold that upon the examination foi 
discovory of the president as an offlcoi 
i of tho co., he could not be compelled 
j to produce documents or uooke 
1 which had been determined not to be 
in possession of tho co., nor his own 
books or documents ; & a subpoena 
served upon the president was set 
aside quoad tho production of docu- 
ments which it called for Held : the 
subpoena should not bo set aside, for 
the affidavits show’ed that the accounts 
°I Y? e deft. co. were kept in the books 
of the president : & the practice of 
setting aside a subpoena , was one to bo 
fohowod only in exceptional oases, 
while in ordinary cases it would be 
better that tho question of production 
of documents should be raised before 
the examiner. — Alexander v. Iron- 
dale, Bancroft & Ottawa By. Co. 
(1898), 18 P. R. 20. — GAN. 

b. Receiver appointed — Documents 
still in possession of company. }— The 
opposite party in a suit in entitled 
to the production of the books of n 


co., although the oo. may be in the 
hands of a receiver, who is entitled to 
the custody of tho books & documents, 
if he has not actually taken possession 
of them. Tho usual order for pro- 
duction was varied in this case by 
directing only that the books & docu- 
ments be produced to pltfs. or their 
soirs. on demand after twonty-four 
hours’ notice at the co.’s general 
offloes, & that pltfs. or their soirs. 
bo allowed to take copies of, or extracts 
from, such portions of the contents as 
related to the matters in question. — 
Maxwell v. Manitoba & N. W. Itv. 
Co. (1898), II Man. L. R. 149.— CAN. 


— - ----- w V WUIKIr 

to produce documents.) — An order 
obtained by pltf. requiring a co., not 
a party to the action, to produce 
documents for inspection by pltf. 
before tho trial was set aside.— -M c- 
Curdy v. Oak Tyre & Rubber Co., 
Ltd. (1919), 44 O. L. R. 235 ; 15 
O. W. N. 193.— CAN. 
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496* -•]* mtgee. insisting by his 

answer to an inquiry in a bill, that he is not bound 
to produce his title deeds, but admitting that he is 
mtgee. of part of certain estates, is not bound, 
in answer to the inquiries of the bill, to say what 
part, as that would be stating the contents of his 
title deeds. — Addison v. Walker (1841), 4 
Y. & 0. Ex. 442 ; 10 L. J. Ex. Eq. 73 ; 160 
E. K. 1079. 

497, .] — Mackreth v. Dunn (1843), 

1 L. T. O. S' 202. 

498, — *.] — A bill was filed by a legatee 

of a legacy charged on a term of years against the 
trustee & against the mtgee. of the term under a 
mtge. made by the surviving trustee, who had 
power to give receipts. The bill made a case 
against the mtgee. of knowledge of circumstances 
which affected him with a breach of trust ; but 
did not allege that the deed disclosed those cir- 
cumstances. The mtgee.’ s answer admitted the 
deed, & craved leave to refer to it when produced ; 
but denied the notice : — Held : pltf. could not 
have production of the mtge. deed. — Howard v. 
Robinson (1859), 4 Drew. 522 ; 28 L. J. Oh. 670 ; 
33 L. T. O. S. 6 ; 5 Jur. N. S. 136 ; 7 W. 11. 223 ; 
62 E. R. 200. 


499. On sale of mortgaged property — Mortgagee 
consenting to sale.] — A mtgee., who was a party 
to the suit, consented to a sale of the mtged. 
property : — Held : he must produce & leave in the 
master’s office the title deeds which were necessary 
in order to complete such sale. — Livesey v. 
Harding (1839), 1 Beav. 343 ; 48 E. R. 972. 

500. Mortgagee of limited Interest — Liability to 
produce — Tenancy In common.] — Motion, on the 
part of a pltf., for the production of a deed alleged 
to be in possession of deft, as tenant in common 
with pltf., refused, it appearing by the answer that 
deft, had sold his share, & was in possession of the 
deed in question only as mtgee. to the purchaser. 
A mtgee. has no right to show the title of his 
mtgor. — Lambert v. Rogers (1817), 2 Mer. 489 ; 
35 E. R. 1027. 


Annotations : — Refd. Taylor v. Rundell (1811), Or. & Ph. 
101 ; Sweet v. Hunter (1845), 0 Jur. 807. 


501. : Leasehold.] — A bill of dis- 

covery was filed by the assignee of the lessor 
against the assignee of the lessee in aid of an action 
on the covenants in the lease. The latter had the 
lease & assignment in his possession, but stated 
that he held the property by way of security, & 
he objected to produce them in the absence of the 
party entitled to the equity of redemption : — 
Held : he was bound to produce them for pltf.’s 
inspection. — Balls v. Margrave (1841), 4 Beav. 
119 ; 49 E. R. 283. 


602. Mortgage prior to limitation of interest — 
Subsequent settlement for life with remainders — 
Liability of mortgagee to remainderman .]— By a 

deed of settlement a general power of appointment 
over certain estates was reserved to settlors, 
subject. to which the estates were limited to settlors 
for their lives, with remainders to other persons 
m strict settlement. Settlors executed their power 
J ^'PP°^ n t m c»nt by mortgaging the estates : — 
Held : mtgees. could not, in a suit for redemption 
brought by one of the remaindermen, be ordered 
R) produce the deed of settlement, or to give any 
discovery as to it. — Chichester v. DonegaiS. 

(1870), 5 Ch. App. 497 ; 39 L. J. Ch. 
694 : 22 L. T. 458 ; 18 W. R. 531, L. J. 

Sc South Wales Bank 


Right to production as between mortgagor & 
mortgagee.]— Mortgage. 


Sub-sect. 0. — Purchases for Value without 

Notice. 


503. General rule.] — (1) Before Jud. Act, 
1873 (c. 66), a plea of purchase for valuable con- 
sideration without notice was not available against 
either discovery or relief claimed in those cases 
in which the Ct. of Ch. had concurrent jurisdiction 
with the common law cts. upon legal titles. 
Above Act, s. 24 (2), therefore, gives no protection 
to defts., the ct. having now complete jurisdiction 
over the whole action. 

An action having been brought in the Ch. Div. 
to recover possession of land & claiming production 
& delivery of documents alleged to be material 
to pltf.’s title, defts. pleaded that they were pur- 
chasers for valuable consideration without notice, 
& on this ground objected to the discovery & 
production of certain documents of title : — Held : 
the objection was invalid. 

(2) Effect of the Jud. Acts on mode of procedure 
discussed (see No. 15, ante). — Ind, Coops & Co. 
v . Emmerson (1887), 12 App. Cas. 300 ; 56 

L. J. Ch. 989 ; 56 L. T. 778 ; 36 W. R. 243, IT. L. ; 
affg. S. C. sub nom . Emmerson v. Ind, Coope & 
Co.. 33 Ch. D. 323, 0. A. 

Annotations : — As to (1) Refd. Morris v. Edwards (1890), 15 
App. Cas. 309 ; McLean & Bigg v. Jones (1892), 66 L. T. 
653 ; Budden v. Wilkinson, 11893] 2 Q. B. 432 ; A.-CL v. 
Newcastle -upon -Ty no Corpn., [1899] 2 Q. B. 478. As to 
(2) Refd. Moxborough v. Whitwood U. D. C„ [1897] 
2 Q. B. Ill ; Milbank r. Milbank (1900), 82 L. T. 63. 

504. Need not produce title deeds.] — A pur- 
chaser from A. of lands which B. makes title to, 
getting the deeds making out B.’s title is not 
bound to discover them. — Sherly v . Fagg (1665), 
l Cas. in Ch. 68 ; 22 E. R. 699 ; sub nom . Fagg’s 
Case, cited 1 Vem. 52, L. C. 

Annotations: — Refd. Millard’s Case (1678), Frown. Ch. 43; 
Sanders v. Deliguo & Barnes (1692), Freom. Ch. 123 ; 
Jerrard v. Saunders (1794), 2 Vos. 454. Mentd. Bromley 
r. Hamond (1679), 2 Cas. in Ch. 23 ; Huntington v. 
Greenville (1682), 1 Vem. 49 ; Baden v. Pembroke (1688), 
2 Vera. 52 ; Hitchcock v. Sedgwick (1690), 2 Vera, 156 ; 
Caller v. Cartor (1857), 3 K. & J. 617. 


505. .] — A bill for the discovery of a title ; 

deft, pleads he is a purchaser for a valuable 
consideration, without notice, etc., <fc that he had 
obtained a verdict & judgment in ejectment, etc. 
The plea was allowed. — Heyman v. Gomeldon 
(1673), Cas. temp . Finch, 34 ; 23 E. R. 19. 

506. .] — Everenden v. Vanacker (1676), 

Cas. temp . Finch, 255 ; 23 E. li. 149. 

507. .] — Burlace v. Cooke (1677), Freem. 

Ch. 24 ; 2 Eq. Cas. Abr. 681 ; 22 E. R. 1035, L. C. 
Annotation ; — Folld. Jerrard v. Saunders (1794), 2 Vos. 457* 


508. .] — Millard’s Case (1678), Freem. 

Ch. 43 ; 22 E. R. 1047, L. C. 

509. .] — Pkrrat v. Ballard (1681), 2 

Cas. in Ch. 72 ; 22 E. R. 852, L. C. 

510. .]— Anon. (1697), 3 Salk. 85 ; 01 

E. R. 707. 

511. .] — Watkins v . Hatchet (1698), 1 

Eq. Cas. Abr. 36 ; 21 E. R. 856, L. C. 

512. .] — Anon. (1704), Freem. Ch. 275 ; 

22 E. R. 1206. 

518, ,] — Claimant under a marriage settle- 

ment without notice of prior incumbrances shall 
not be compelled to a discovery. — Williams v . 
Lane (1720), 8 Bro. Pari. Cas. 291 ; 3 E. R. 591, 
H. L. 


514, .] — A deft, is obliged to answer every 

material fact stated in the information, 
it will subject him to some penalty or forfeiture ; 
or unless he can plead as a purchaser for a valuable 
consideration, without notice whether the remedy 
be at law or in equity (Parker, C.B.). — A.-G. 
v. Duplessis (1752), Park. 144 ; 145 E. R. 739 ; 

H 2 



100 Discovery, Inspection, and Interrogatories. 


Sect . 4.- 'By and against what persons obtained: 

- ~ ' 1.] 

nom. Duplebbir v. A.-G. (1753), 1 Bro. 
Pari. Cas. 415, II. L. 

Annotation is : — Mentd. Muckloston t>. Brown (1801), 6 Vos. 
52 ; Btickland v. Aldridge (1804), 9 Ves. 510 : Podmore v. 
(limning (1836), 7 Sim. 044 ; Kittson v. Stordy (1855), 

3 Sm. & G. 230 ; Wallgrave v. Tebbs (1855), 2 K. & J. 
313 ; Barrow v, Wadkin (1857), 24 Beav. 1. 

515. .] — Deft. stating by answer a 

purchase for valuable consideration without notice 
shall not be compelled to answer further. — 
J erhard v . Haunders (1794), 2 Ves. 454 ; 30 
K. It. 721, L. C. 

Annotations: — Reid. A.-G. v. Wilkins (1853), 17 Beav. 
285 ; Gomm v. Parrott (1857), 3 V. B. N. S. 4 7. Mentd. 
Baker v. Mellish (1805). 11 Ves. 68. 

516. .] — Bill by tenant in tail m pos- 

session under a marriage settlement for discovery 
& delivery of title deeds. Plea, mtge. by the 
tenant for life, alleging himself to be seised in 
fee, & in possession of the premises & deeds as 
apparent owner, allowed ; upon the rule, that a 
ct. of equity gives no assistance against a pur- 
chaser for valuable consideration wit hout notice. — 
Wallwyn v, Lee (1803), 9 Ves. 24 ; 32 E. R. 
509, L. V. 

Annotations : — Consd. Carter r. ( 'alter (1857), 3 K. & J. 
617. Distd. Newton r. Newton (1868), 4 Ch. App. 143. 
Refd. JaekHon v. ltowe (1828), 4 Kush. 514 ; A.-G. r. 
Wilkins (1853), 17 Beav. 285 ; Finch v. Sliaw, Colyer v 
Finch (1854), 19 Beav. 500; Phillips r. Phillips (1862), 

4 Do G. F. & J. 208 ; Thorpe v. Holds wort h (1868), 
L. K. 7 Kq. 139 j Heath r. Crealoek (1873), L. K. 18 Eq. 
215 ; Manners v. Mew (1885), 29 Ch. 1). 725 ; Ind, Coope 
r. Kminerson (1887), 12 App. (’as, 300 ; Taylor v. Russell, 
11891] 1 Ch. 8. Mentd. Jones v. Smith (1841), 1 Haiti, 
43 ; Frazer r. Jones (1848), 17 L. J. Oh. 353 ; Ogilvlo v. 
JotttTroHoii (1860), 2 Gilt. 353 ; Stackhouse r. Jersey 
(1801), 30 L. J. Ch. 421 ; Huntr. Luck (1902), 86 L. T. 68. 

517. .] — An information made claim, on 

behalf of a charity, to a farm, out of which a lixed 
annual rent-charge had for many years been paid. 
Deft, admitted the right to the rent-charge, but 
contended that- he represented parties who were 
purchasers of the farm for valuable consideration, 
without notice, lie admitted lie had in his 
possession title deeds which made out his own 
title, but did not make out or evidence the title 
of the charity ; — Held : deft, was not bound to 
produce them. — A.-G. v . Strutt (1840), 3 Beav. 
390 ; 10 L. ,1. Ch. 24 ; 49 E. R. 155. 

518. .] — A., the owner of an estate, first 

mortgaged it- t-o B. & afterwards sold & conveyed 
it- to (■., to whom ho delivered the title deeds. 
In a suit by B. against (\, insisting on his priority, 


C., by his answer, professed to state the contents 
of the deed of conveyance to A. He admitted 
the possession of this & the other title deeds, but 
insisted that he was a purchaser for valuable 
consideration without notice, & he said that B. 
had no right or title to the production of the deeds, 
or any interest therein : — Held : B. was entitled 
to the production of the conveyance to A., but 
that the other title deeds were privileged. — 
Hunt v. Eijues (1859), 27 Beav. 02 ; 28 L. J. Ch. 
080 ; 33 L. T. O. S. 120 ; 5 Jur. N. 8. 045 ; 7 
W. R. 471 ; 54 E. R. 24. 

519. Distinction where title legal or 

equitable.] — Rogers v . Seale (1081), Freem. Ch. 
84 ; 2 Eq. Cas. Abr. 70 ; 22 E. R. 1073, L. C. 

Annotations : — N.P. Jorrard v. Saunders (1794), 2 Ves. 454. 
Consd. A.-G. v. Wilkins (1853), 17 Beav. 285. 

Sec, further , Equity. 

520. Unless previous admission of pos- 

session made.] — Ovey v. Leighton (1825), 2 
Sim. & St. 234 ; 57 E. R. 335. 

Annotations : — Apld. Portarlington v . Soulby (1834), 7 Sim. 
28. Refd. Buncombe v. Davis (1841), 1 Hare, 184 ; 
Lancaster v. Evors (1844), 1 Ph. 349. Mentd. Taylor v. 
Bailey (1838), 8 L. J. Ch. 50 ; Wich v. Parker (1856), 
22 Beav. 59. 

521. Unless document impeached for 

fraud.] — A deed in the custody of a purchaser for 
valuable consideration, which the bill impeached 
for fraud, ordered, under special circumstances, 
to be produced. — Kennedy v. Green (1833), 
0 Sim. 0 ; 58 E. U. 497. 

Annotation: — Refd. A.-G. v. Thompson (1849), 8 Hare, 106. 

522. .] — Gresley v . Mousley, No. 

711, post. 

523. Unless having constructive notice.] — 

Purchaser for valuable consideration ordered to 
produce deeds, from the recitals of which, as set 
forth by the answer, constructive notice apparent. 
— Neerom v . Clarkson (1838), Coop. Pr. Cas. 93 ; 
47 E. R. 410 ; sub nom . Meeson v. Clarkson, 
2 Jur. 43, L. C. 

Annotation : — Refd. Smith v. Beaufort (1842), 1 Hare, 507. 


Sub-sect. 7. — Other Persons. 

524. Sheriff — Action for failure to levy under 
writ — No inspection of writ.] — After an action 
brought against the sheriff of Chester for not 
levying under a writ issued out of the Ct. of Great 
Session, the ct. refused to grant a rule for the 
sheriff to give pltf. inspection of the writ in order 
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d. Assignees of contract — IJocu - 
ments in possession of asftigrwrs' 
solicitors — Notice, ] — IL & T. us solre. of 
G. & W. prepared tk retained possession 
of deeds relative to a contract in which 
G. & W. were interested. Subee- 

S ilently all the beneficial interest in 
lie contract was assigned by G. & W. 
& others to H. W. & Co. On an 
application by H. W. & Co. for inspec- 
tion of the documents : — Held : the 
assignees were not entitled to move for 
inspection unless either in priority with 
or upon notice to or consent of, their 
assignors. — lie Bknnktt & Taylor 
(1865), 2 W. W. & A’B. 15. — AUS. 


e. Assignee of insolvent— By sure- 
ties for payment of composition . ]— Upon 
an arrangement made by 1*. with his 
creditors, deft. M. held the estate of P. 
in trust to secure the reimbursement 
or indemnity of pltfs. & one H., who 
became sureties for the payment of 
the composition. P. again became 
insolvent, & deft. M. was appointed his 
assignee. A bill being filed to enforce 
the arrangement for indemnity, docu- 
ments held by M. as assignee were held 
liable to production. — Waunkr r. 


t. Partner of jmrty — Partnership 
hooks.] — Upon a motion to restrain 
deft, from receiving moneys due under 
a contract, & to appoint pltf. receiver 
of such moneys, an affidavit of deft-.’s 
partner was filed in answer, & he was 
cross-examined upon it by pltf. : he 
was unable to answer questions with 
reference to deft.’s position in regard 
to the partnership, because he had not 
with Min the books of the partnership 
from which alone the facts could be 
ascertained, & he refused to produce 
such books : — Held : lie should be 
ordered to attend for further examina * 
tion, & to produce the books required, 
at his own expense. — Russell v. 
Macdonald (1888), 12 1*. li. 458.— 
CAN. 

g. Execution creditor — Against solid - 
tor — Mortgagee.) — Where a solr. was 
the rntgee. under a mtge. from a 
client an order was obtained against 
him by an execution creditor of the 
grantor for production of his books & 
papers, except those which were privi- 
leged as containing anything of a 
confidential nature as between solr. & 
client, in order that the bona /ides of 


the alleged consideration for the mtge. 
might bo investigated. — Smith v. Mc- 
Kay (1898), 4 T. L. It. 202.- CAN. 

h. Solicitor — Not acting in the 
case — Holding clicnVs muniments of 
title — Decree binding client. When a 
solr., ns such, receives from his client 
muniments of title, the ct. has juris- 
diction, under a decree binding the 
client, to order his solr. to bring in 
such of the client’s deeds as are in his 
possession, though ho never appeared 
in the cause, & though it be uncertain 
when the deeds came into his posses- 
sion. — Haruravk t\ Holland (1840). 
2 I. Eq. It. 137.— 1R. 

k. Purchaser of estate— Sale under 
decree — Original deeds — For comparison 
with copies furnished.] — Purchasers of 
an estate, sold under decree, requiring 
to compare with the original deeds 
lodged in the Master's office, for the 
purposes of the sale, copies furnished 
with the abstract of title, the ct. 
ordered that the deeds should be 
handed over to pltf.’s solr., he under- 
taking to relodge them alter the com- 
parison should be made * & that pltf.’s 
solr. should produce them in this 
office to the solrs. for the purchasers, & 
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to frame the declaration, although the writ was 
in the sheriff’s possession. — II. v. Chester 
(Sheriff) (1819), 1 Chit. 476. 


Sect. 5.— OF WHAT DOCUMENTS. 

Sub-sect. 1. — Relevant Documents. 

525. General rule.] — It is objected that it is 
not clearly shown that the document would be 
evidence for pltfs. But the fact whether a 
document would be evidence or not for the party 
claiming inspection is not a test to the right to it. 
Everything which will throw light on the case is 
primd facie subject to inspection (Blackburn, J.). 
— Hutchinson v. Glover (1875), 1 Q. B. D. 138 ; 
45 L. J. Q. B. 120 ; 33 L. T. 605 ; 24 W. R. 185 ; 
3 Asp. M. L. C. 85 ; 1 Char. Pr. Gas. 1 20 ; affd. 
(1876), 33 L. T. 834, C. A. 

Annotations : — Consd. Kearsloy v. Philips (1882), 10 Q. B. D. 

36. Refd. Vivian v. Little (1883), 11 Q. B. D. 370. 

526. What amounts to relevancy — Proximately 

connected with matter at issue.] — Tn an action by 
a consignee of goods against shipowners for damage 
sustained in consequence of the unseaworthiness 
of the ship, the ct. made an order, under C. L. P. 
Act, 1854, s. 50, for pltf. to inspect & take copies 
of certain surveys made on the ship in a foreign 
port, a general average statement, the ship- 
wright’s bill for tin; repairs done to the ship, the 
captain’s protest, & the log book, as being docu- 
ments proximately connected with the matter in 
issue. fiemble : since the statute, there is no 
difference in this respect between the case of an 
action between the owners & underwriters & any 
other persons. — Daniel v. Bond (1861), 9 

C. B. N. 8. 716 ; 3 L. T. 700 ; 9 W. 11, 313 ; 1 
Mar. L. C. 23 ; 142 E. R. 282. 

Annotations : — Apld. Baker v. L. & S. W. Ry. (1867), L. It. 

3 Q. B. 91. Refd. Hill v. Campbell (1875), L. It. 10 C. 1\ 

222. Mentd. Peru Republic v. Weguelin (1872), L. 1(. 

7 O. P. 352. 

527. Petition to restrain marriage of ward 

of court — Letters promising marriage.] — A mother 
petitioned that deft, might be restrained from 
marrying her daughter, being an infant, & a ward 


of the ct. The ct. directed deft, to produce such 
letters as contained a promise of marriage. — 
Smith v. Smith (1745), 3 Atk. 304 ; 2C E. R. 977. 

528. Action for breach of contract — 

Letters of which no copies kept.] — Held : deft, was 
entitled under the common law jurisdiction of the 
ct., to have an inspection of letters which in the 
course of a negotiation for taking a farm he as 
agent for his brother had written to pltf., but 
of which he had kept no copies, it being sworn 
that pltf. 'a claim in the action was founded upon 
such letters, & that the inspection was necessary 
for his defence, thereto. — -P rice v. Harrison 
( 1860), 8 0. B. N. 8. 617 ; 29 L. J. C. P. 335 ; 6 
Jur. N. 8. 1345 ; 141 E. II. 1308. 

Annotations : — - Apld. Owen v. Nickson (1861), 3 E. & E. 

602 ; Brown v. Lioll (1885), 16 Q. B. D. 229. 

529 . Action for detinue — Memorandum of 

agreement.] — Pltfs., who were trustees of P.’s 
marriage settlement A also her exors., administered 
interrogatories to defts. who, in answer, admitted 
that they had in their possession a memorandum 
of a specified date, signed by P., agreeing that the 
deeds should remain in the custody of N. till 
repayment of the moneys advanced by him to 
P. : — Held: pltfs., on an affidavit stating that 
they were entirely ignorant of the said memo- 
randum, & had no means of ascertaining anything 
of its contents, A that it was material & necessary, 
in order to prosecute the action, that they should 
have inspection of it, were entitled to inspection 
of the memorandum, & also to be furnished by 
defts. with particulars of the lien or mtge. on the 
deeds relied upon by them. — O wen v. Nickson 
( 1861), 3 E. & E. 602 ; 30 L. .T. Q. B. 125 ; 3 L. T. 
737 ; 7 Jur. N. 8. 497 ; 121 E. II. 568. 

530. Action for wrongful dismissal — 

Employers’ books.] — In an action by a super- 
intendent against a railway co. for improperly 
dismissing him from their employ : — Held : pltf. 
was entitled to have an inspection of all minutes 
or entries in the co.’s books having any reference 
to pltf.’s employment. — H ill v. Great Western 
II v. Go. (1861), 10 G. B. N. 8. 148 ; 142 E. R. 406. 

Annotation : — Consd. Houghton v. London & County Ahhcc. 

(1861), 17 C. B. N. S. 80. 


permit them to compare the said deeds 
with the copies furnished, or to he 
furnished to them. — Reynolds v. 
Reynolds (1843), 6 1. Eq. R. 75. — IR. 


1. 'Third parties — Boohs of party 
destroyed .] — In an action against an 
insurance co. pursuer alleged that the 
stock insured & his books had been 
destroyed by fire. Diligence was 
granted to defenders to recover books 
of third parties, who had sold good 
to pursuer, in order that they might 

I > rove the extent of the said sales. — 
J OKTKR V. PHCENIX ASSURANCE CO. 
(1867), 5 Mocph. (Ct. of Sens.), 533 ; 
39 be. Jur. 268. — SCOT. 
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525 I. General rule,] — Everythin? 
that is relevant to the allegations bj 
pltf. in his claim & tends to prove theh 
truth must be disclosed by deft, ai 
well by production of documents as bj 
answering questions. The productioi 
would also show whether any of th< 
material had been garbled, so as ti 
show deft.'s animus. — Lindsey v 
Lksueur (1912), 3 O. W. R. 851; 
3 O. W. N. 486 ; 1 D. L. R. 61. —CAN 


526 i. What amounts to relevancy — 
Proximately connected with matter at 
issue.] — Copies of documents relied on 
by the opposite party, & of all docu- 
ments connected with the subject- 
matter of the suit, will be ordered by 
the ct., if material to the party apply- 
ing for the same, or if non -acquaintance 
with the documents & their contents 
would be prejudicial to the case of the 


party applying. — Minitkr v. North ok 
Enuland Insurance Co. (1857), 9 
lr. Jur. 187. — IR. 

526 ii. -In un action of 

assytheinent & damages by the children 
of a party who had been killed by a 
stage-coach accident, against the pro- 
prietors of the coach, in which pur- 
suers had set forth, that they had been 
deprived of the paternal care & support, 
& had been previously injured in their 
feelings ; diligence granted to defen- 
ders for recovery of documents, to 
instruct that deceased did not support 
his family, but had been separated 
from them in consequence of his 
habits, & of an illicit intercourse bo 
carried on ; & for recovery of a 

correspondence alleged to have passed 
between deceased & the party with 
whom he had the illicit intercourse. — 
Brash v. Steele (1845), 7 Runl. (Ct. of 
Sess.) 539 ; 17 Sc. Jur. 267.— SCOT. 

526 ii. -.] — E. H. & others 

raised an action against trustees under 
a trust-disposition & settlement by 
E. B. for reduction of the trust disposi- 
tion & settlement. The case having 
been set down for trial, defenders 
moved for a diligence for the recovery 
of medical reports on deceased's 
health, obtained by pursuers during 
her lifetime. Pursuers objected that 
this was an attempt to obtain pre- 
cognitions of their medical witnesses. 

The ot. granted the diligence. — 
Henderson v. Hedrich (1892), 20 
R. (Ct. of Sess.) 95 ; 30 Sc. L. R. 75, — 
SCOT. 


530 i. Action for wronyful dis- 

missal — Employers ' hooks.] — In a suit 
for wrongful dismissal of a sorvant of a 
co., in which pltf. alleged that the 
motive for dismissing him was his 
discovery of certain Irrogu lari ties of 
the manager with regard to money 
matters : — Held : ho was entitled to 
inspect the accounts which had been 
checked by himself while In the co.’s 
service, the press -copy letter-book con- 
taining copies of correspondence regard- 
ing his own conduct while in the co.'s 
service, & the account of a particular 
item in respect of which ho alleged he 
had made discoveries that he imputed 
to the manager as the cause of his 
dismissal. — Mitchell v. Oriental Gas 
Co. (1866), 1 Ind. Jur. N. 8.323.— IND. 

530 ii. . ] — Where pltf. 

claimed damages for wrongful dis- 
missal, alleging that his employment 
was to sell machinery at a remuneration 
based on a percentage of the selling 

{ irice, the ct. ordered the production, 
)oforo trial, of defts.' books for 
inspection by pltf. as to entries 
dealing with sales of machinery after 
the date of dismissal, such entries being 
held relevant to the question of 
damages. Kemble : where damage* 
claimed resolve themselves purely into 
a question of account, the ct. may 
refuse to order the production of 
deft.'s books before trial & may leave 
pltf. first to establish his right of 
action. The same course may be 
adopted where the balance of conveni- 
ence clearly indicates it. — Mackenzie 
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Sect. 5. — Of what do c uments : Sub-sect. 1.] 

531. Action tor breach of promise of 

marriage — Letters to plaintiff.] — In an action for 
breach of promise of marriage the ct. will make an 
order for deft, to inspect A take copies of the 
letters written by him to pltf., upon affidavit 
that it is material A necessary for him to have 
such inspection, etc., in order to support his case 
at the trial, A to prepare for trial. — Stone v. 
Strange (1805), 3 IT. A O. 541 ; 5 New Rep. 
318; 84 L. J. Ex. 72; 11 L. T. 717; 11 Jur. 
N. S. 104 ; 13 W. R. 350 ; 159 E. It. 043. 

531a. .] — In an action for 

breach of promise of marriage the ct. refused 
to allow deft, to inspect his letters sent to 
pltf., upon an affidavit that the promise, <k if 
any,” was contained in the letters. — H amer v. 
Sowerby (1800), 3 L. T. 734. 

631b. — — Letters to defendant.] — 

Where, on a proposed marriage between pltf. A 
deft, having been broken off, a mutual return of 
letters was agreed upon A deft, had returned to 
pltf. all her letters, but had not received all his 
m return, the ct. refused to order an inspection 
of a letter in pltf.’s possession, written by her, 
A containing, as was alleged, a release of her 
right of action for a breach of promise of 
marriage. — Goodliff v. Fuller (1845), L4 
M. A W. 4; 14 L. J. Ex. 104; 153 E. R. 305; 
sub nom. Gooldiff v. Fuller, 2 Dow. A L. 001. 

Annotatio?is : — Distd. Pricer. Harrison (I860), 0 Jur. N. S. 
1345. Goodliff v. Fuller was decided boforo the passing of 
Evidence Act, lXf»l (c. 99), & under the circumstances of 
that case probably inspection would be granted now 
(Williams, J.). Retd. Shadwell v. Sbadwell (1858), 6 
C. B. N. S. 679. An application such as that in Goodliff 
v. Fuller would be successful sinco the statute (Wiixks, J.). 

532. Action for fraudulent representation 

as to ship — Letters of passengers as to condition.] — 

In an action at the suit of a passenger against the 
agents to a ship for alleged false & fraudulent 
representations as to the character, accom- 
modation, A qualities of the ship, the ct. refused 
t o allow pltf. to inspect letters from other passenger 
to defts., complaining of the condition of the ship, 
A refusing to proceed in her, A also letters from 
the captain A the owner written after such 
complaints. The mere fact that such letters 


might afford materials for a cross-examination 
of deft.’s witnesses, is no ground for inspection. — 
Richards v . Gellatly (1872), L. R. 7 C. P. 127 ; 
26 L. T. 435 ; 20 W. R. 630 ; 1 Asp. M. L. C. 
277. 

Annotations : — Mentd. Wiedemann v. Walpole, (.18911 2 

Q. B. 534 ; Thomas v. Jones, [1920] 2 K. B. 399. 

533. Document for comparison of hand- 

writing.] — Qu . .* whet her a document required 
only for comparison of handwriting is a relevant 
document which deft, is bound to specify or 
produce. — Wilson v. Thornbury (1874), L. R. 
17 Eq. 517 ; 43 L. J. Oh. 356 ; 22 W. R. 509. 

534. Negotiations for compromise.] — 

Bagnall v . Carlton, [1876] W. N. 215. 

535. Verification of accounts.] — Morris 

Tube Co., Ltd. v. Kynooit A Co., Ltd. (1897), 13 

T. L. R. 240. 

536. Action for libel.] — Yorkshire 

Provident Life Assurance Co. v. Gilbert A 
Rivington, No. 324, ante. 

537. .] —Blanc v. Burrows (1896), 

12 T. L. K. 521, <J. A. 

538. — — .] — Hope v. Brash, No. 479, 

539. .] — Deft, to an action for libel 

who pleads a justification must state in his defence 
or in his particulars of justification the specific 
facts or instances upon which he relies in order to 
prove his plea, A he can obtain inspection of 
pltis.’ books or documents only in respect of such 
specific facts or instances. 

To an action by a firm of stock A share dealers 
for a libel in a newspaper, the innuendo placed 
upon the alleged libel being that it meant that 
pltfs. carried on their business in an improper 
manner A were fraudulent stock & share dealers 
A persons who could not be trusted in business 
dealings, deft, pleaded a justification A delivered 
particulars of the plea, in whicli he alleged that 
pltfs. were not members of the London Stock 
Exchange, but were concerned in running a 
“ bucket-shop,” & that they did not carry on the 
ordinary & legitimate business of stockbrokers, 
but were entirely dependent for their profits upon 
the losses made by their customers. In a further 
set of particulars deft, gave the names of, A 


v. Furman & Pratt (1918), W. L. I). 
62.- S. AF. 

m. — Income tax receipts 

— Documents circulation, of 

nncsvajicr.) -In an action for damages 
for Blander by u jeweller against the 
publishers of a newspaper, pursuer 
averred that the alleged Blander had 
seriouHly injured hiH business credit 
& reputation: — Held: (1) defenders 
were entitled to recover the income tax 
receipts of pursuer for those years : 
(2) pursuer, while not entitled to 
recover the hooks generally of defen- 
ders, or excerpts from any of them, 
tending to show the localities in which 
the paper was circulated, was entitled 
to recover excerpts tending to show 
the number of oopios in circulation 
about tho date of the alleged slander 
from the books in which defenders 
recorded the numbers of papers issued 
& sold by them. — M aodonai.d v. 
Hkddebwiok & Sons (1901), 3 F. (Ct. 
of Bess.) 674 ; 38 Sc. L. R. 455 ; 

8 S. L, T. 498.— SCOT. 

n. Manuscript of de- 

famatory letter. ] — In an action against 
the printers & publishers of a news- 
paper upon a libel contained in an 
anonymous letter, pltf. sought, dis- 
covers* of the original manuscript of 
the letter & a document containing 
the name of the writer : — Held : the 
documents were not material to the 
present suit 8c such an application 


was contrary to practice in libel cases. 
— UriNOTON v. Murrav & St. Lkuvr 
(1877), 7 Buch. 31.— S. AF. 

636 i. Action for libel.] — In an 

action for libel alleged to have been 
contained in a letter published in 
doft.’s newspaper, defence was a denial 
that the matter complained of was 
capable of a defamatory meaning. 
Deft, discovered the original letters, & 
tho originals of two letters subse- 
quently published. These were not 
defamatory & were sot up in the defence, 
but deft, objected to produce thorn : — 
Held : the letters were relevant to the 
issues to bo tried & deft, was bound to 
produoo them. — MoNab v. Welling- 
ton Publishing Co., Ltd. (1914), 33 
N. Z. L. R. 1362.- N.Z. 

o. Action to establish partner- 

ship — Denial of relevancy. ] — A pltf. 
seeking to establish a partnership, is 
not bound by deft.’s view of the 
relevancy or otherwise of papers 
which ho seeks, &, although deft, 
swears positively that the papers have 
no bearing upon tho case, the ct. will 
order their production. — Saunders v, 
Furniyall (1866), 2 Ch. Ch. 49. — 
GAN. 

p. Action on insurance policy 

— Books. 1 — Where, in an action 
upon a fire policy, pltf., in making 
discovery of documents, referred In his 
affidavit to the application for the 
insurance, which showed that at its 


date he had a set of books connected 
with the business in respect of which 
he was effecting tho insurance, which 
books, however, he did not produce : — 
Held : the books were material, & the 
reference to them In the document pro- 
duced was sufficient ground for 
ordering a better affidavit on produc- 
tion. — Smeplkv v. British America 
Assurance Co. (1898), 18 P. R. 92. — 
CAN. 

q. — __ fraud — Jitter a of 

agent uritten after date of policy.] — An 
insurance co. resisting payment of a 
policy effected by an agent on the life 
of a client, on the ground that he was 
addicted to habits which rendered his 
life not insurable, & that the declara- 
tion made by the agent as to the 
client’s state of health was not true, 
nor bond fide : — Held : entitled to 
recover, preparatory to the trial of an 
issue, letters of the agent written 
after the date of the policy. — I nulls ’ s 
Trustee v. Commercial Insurance 
Co.^1831), 9 Sh. (Ct. of Sese.) 842.— 

r. Document proving 

manager* 8 capacity — Correspondence .] — 
In an application for further discovery 
8c production in an action on a covery 
of fire insurance the plea denied the 
policy 8c required pltf. to produce 8c 
prove it: — field: (1) the plea put 
pltf. to tho proof of the manager’s 
capacity & therefore, the written 
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extracts from, certain pamphlets on methods of 
money-making issued by pltfs. In neither set of 
particulars did deft, give any specific instance of 
the commission by pltfs. of any fraudulent or 
improper act, or the name of any person alleged 
to have been defrauded by, or to have suffered 
loss at the hands of pltfs. Deft, having taken 
out a summons for an order that he should be at 
liberty to inspect the books of pltfs. for a certain 
period j — Held : as the particulars of justification 
contained no specific instances of the misconduct 
alleged, they were too general to entitle deft, to 
inspection of pltfs.* books. — Arnold & Butler v. 
Bottomley, [1908] 2 K. B. 151 ; 77 L. J. K. B. 
581 ; 98 L. T. 777 ; 24 T. L. R. 365 ; 52 Sol. Jo. 
300, 0. A. 


A nnotcit ions: — Refd. Kent Coal Concessions v. Dugniil, 
[•jJJJ Mentd. Gaston v. United Newspapers 

540, Books of highway authorities.] — In 

an action by a highway authority to recover 
expenses incurred in consequence of extraordinary 
traffic on a highway, the average expense of 
repairing other highways in the neighbourhood is 
not a question in issue, & therefore deft, is not 
entitled to inspection of the books of the highway 
authority relating to such other highways. De- 
fendant is entitled to inspection by his solr. of 
books relating to the highway in respect of which 
the action is brought, but the ct. will not make an 
order for inspection by an engineer. — Bromley 
Rural District Council v. Chittenden (1906), 
70 J. P. 409 ; 4 L. G. R. 967, C. A. 

Annotations Mentd. Colchester Corpn. t\ Gepp, [1912] 

* K - B i 477 ,’ W?™korough U. D. C. v. Barnsley British 

Co-op. Soo. (1914), 78 J. P. 425. 

541, Although fact admitted in answer — As to 
which production required.]-— A book, admitted to 
be in deft.’s possession, must be produced, though 
the answer admits the fact, in reference to which 

/?^P rot * uc ^ on * s required. — T homas v. Morgan 
(1825), 3 L. J. O. S. Ch. 157. 

542, Although disclosing name of witness.] — A 

person who had effected an insurance upon 
another’s life, commenced an action against the 
trustees of the insurance co., for the recovery of 
the amount insured. The trustees filed a bill 
of discovery against him, in aid of their defence 


to the action, charging that the declaration upon 
the basis of which the insurance had been effected, 
was untrue, & that deft, had in his possession 
various documents, by which the truth of the 
matters alleged in the bill would appear, & 
requiring liirn to produce them. Deft, stated 
that he had in liis possession the documents, 
which he enumerated in the first schedule to his 
answer, but that from a certain period after the 
death of the person whose life was insured, ho 
considered it possible that the co. had it in con- 
templation to dispute their liability ; &, therefore, 
from that period he contemplated the necessity 
of bringing the action ; A that the documents 
mentioned in the first schedule were & contained 
information furnished to liim, as to evidence which 
could be procured or given on his behalf against 
the co. ; & that the producing the same might 
disclose the names of witnesses intended to be 
examined, & evidence intended to be given, on 
his behalf, . in the action, & in the present suit ; 
& he submitted that he ought not to be compelled 
to produce any of the documents mentioned in 
that schedule. He admitted the possession of 
certain other documents, mentioned in the second 
schedule, <fc then added, that excepting the 
particulars mentioned in the two schedules, he 
had not in his possession any documents relating 
to the matters mentioned in the bill, whereby 
the truth thereof would appear: — Held: (1) the 
admissions in the answer, coupled with the 
description of some of the documents given in the 
first schedule, were sufficient admissions that the 
documents were such, as under the ordinary rule, 
pltfs. were entitled to inspect : (2) the statement 
of the possible effect of the discovery was not a 
sufficient ground for withholding it ; (3) with 

respect to such of the documents as did not fall 
within the rule of professional confidence, deft, 
was not entitled to contend that he was pro- 
tected from producing them, by the circumstance 
of their having come into existence after litigation 
was contemplated, inasmuch as, in the opinion 
of the ct., that ground of defence was not suffi- 
ciently raised by the answer. Qu. : whether, as 
to such documents, that ground of defence, if 
propel ly taken, could have been made available ? 


agreement between him & his co. was 
relevant 8c should he discovered ; 
(2) correspondence between tho local 
& head offices of the co. as to tho Are 
& steps being taken to resist any 
claim that might be made, should bo 
discovered unless tho rolevancy thereof 
were denied on affidavit. — Caldwell 
v. Western Assurance Co. (1916), 
W. L. D. 111.— S. AF. 

*■ — " — Action for personal injuries 
TV arriage accident — Business books of 
defendant.] — In an action for injuries 
to pitf. & his carriage, alleged to have 
been caused by deft/s servants driving 

recklessly 8c negligently,” on an 
examination of deft, for discovery ho 
K®ve the names of his men who were 
with his waggon at the time of the 
accident, but he could not give the 
weight of the load without his books, 
which he declined to produce. After 
the examination was adjourned for 
tho purpose of a motion to compel 
fkelf Production, his solrs. wrote 
stating that deft, ’s team was coming 
from a house on a certain street, 8c that 
the weight of the load 8c waggon 
together was not less than three tons. 
This pltf. declined to accept as suffi- 
cient : — Held ; as pltf. 's case rested on 
“ recklessly & negligently driving 
horses 8c a conveyance,” which deft, 
contended was impossible on account 
of tho weight of the load ; & as it 
might assist pltf. to find out what 
house the team was coming from 8c 


the weight of the load, tho books must 
be produced. — B oyd v. Marohmknt 
( 1907), 9 O. W. It. 275 ; 13 O. L. It. 
468.— CAN. 

t. Private memorandum book 

— Kept by employee of party.} — In an 
action for the recovery of the prioe of 
wheat alleged to have been delivered 
by pltf. into an elevator belonging to 
deft. co. : — Held : the manager of the 
co. must produce a private memo- 
randum book kept by tho official in 
charge of the elevator which contained 
entries of the receipt of some of tho 
grain in quostion. — Campbell v. 
Dominion Elevator Co., Chalmers v . 
Dominion Elevator Co., [19181 1 
W. W. It. 938.— CAN. 

a. Action for specific 

formancc of contract to purchase . t pro- 
perty — Documents relating to the 
property .1 — In a suit for specific per- 
formance of a contract to purchase an 
indigo factory, pltf. in his affidavit of 
documents set out a list of title-deeds 
evidencing his title to 8c the books of 
accounts 8c other papers & documents 
relating to the property agreed to be 
purchased, 8c these he claimed to 
withhold from deft, 's inspection, on the 
ground that they were not sufficiently 
material at that stage of the suit : — 
Held : the documents were not 

protected. — Sutherland v. Singhek 
Churn Dutt (1884), I. L. K. 10 Calc. 
808.— IND. 


5. Incidental reference in 

plcadinw.] — Defts. agreed to purchase 
from pltfs. the goods mentioned in 
indent forms signed by defts. in favour 
of pltfs. at tho prices noted therein, & 
to pay for the goods at tho current rate 
of exchange, on delivery of the shipping 
documents. On arrival of tho goods, 
defts. i*ofusod to take delivery unless 
pltfs. consented to fix tho rate of 
exchange at 2s. to a rupee. Pltfs. 
declined & sued to rocovor the value 
of the goods according to tho indent 
prices. In their plaint, pltfs. incident- 
ally referred to the invoices received 
from England for tho purpose of 
showing that they had received 
advice of tho goods they had pur- 
chased 6c that they would make out 
their own invoices & send tho same 
to defts. Defts. did not file their 
written statement, but took out a 
summons asking for an order against 
pltfs. for inspection of the original 
invoices : — Held : defts. had not made 
out a case for inspection of tho invoices, 
inasmuch as under their contract with 
pltfs. they had nothing to do with the 

S ri oos which pltfs. paid in England, & 
tie said invoices were not necessary 
for eitherpltfs. or defts.' case. — Repa- 
port v . Kalleauyi (1921), I, L. R. 
46 Bom. 866.— IND. 

c. Action for work & labour ♦] 

— In an aotion for work & labour, when 
it was alleged as a defence that pltf. 
had entered into an agreement to be 
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Sect. 5. — Of what d o cume nts : Sub- s ect s, 1 < £• 2.1 

— >Storey v. Lennox (Lord) (1830), 1 My. & Or. 

525 ; 0 L. J. Oh. 99 ; 40 E. It. 476, L. 0. 

Annotations : — As to (1) Held. Smith v. Beaufort (1813), 
13 L. J. Oh. 33 ; Combo v. London Corpn. (1845), 15 
L. J. Ch. 80 ; Frico v. IiarrlHon (18(50), 8 O. B. N. 8. GJ7. 
As to (2) Consd. Marriott^. Chamberlain (188(5), 17 Q. B. D. 
154. As to (3) Consd. Llewellyn v. Badeley (1842), 1 Hare, 
527 ; Wright i?. Vernon (1853), 1 Drew. 344. Held. Nias 
v. Northern & Eastern By. (1838), 7 L. J. Ch. 170 ; 
Wal Bingham v. Goodrieke (1843), 3 Haro, 122; Lyell v. 
Kennedy (1884), 27 Ch. D. 1. Generally, Mentd. 

Gloucester Corpn. v. Wood (1843), 3 Hare, 131. 

543. No sufficient denial of relevancy to other 

party’s title.] — An action was brought to recover 
moneys alleged to be due in respect of a customary 
payment of 4 d. for a quantity of coals. Deft, 
disputed the custom & insisted t hat the quantity 
on which the id. had been paid had frequently 
varied ; & that the custom had been laid in 

different terms by parties who represented the 
interest which pltf. now possessed ; <fc also that 
some payments to the predecessors of pltf. had 
included a certain casement, under a specific 
contract. Deft, filed a bill of discovery in aid 
of his defence charging in the usual manner that 
pltf. had various documents in his possession. 
Pltf. set forth in a schedule to his answer a list of 
documents in his possession relating to tiie matters 
mentioned in the bill & insisted that they related 
to his title A did not relate to the title of deft., 
but not expressly denying that they related to 
the variance in the custom or to the equities on 
wliich the bill was founded ; — Held l : pltf. was not 
protected by his answer from the necessity of 
producing the documents mentioned in his 
schedule. — S mith v. Beaufort (I)itke) (1813), 
1 Ph. 209 ; 13 L. J. Oil. 33 ; 2 L. T. O. S. 113 ; 
7 Jur. 1095 ; 41 E. It. Oil, L. C. 

Annotations: — Folld. Harris v. Harris (1845), J) Jur. 80. 
Apld. Hunt v. Hewitt (1852), 7 Jfixch. 23(5. Folld. Gresley 
r. Mousley (1856), 2 K. & J. 288. Distd. Lloyd r. Purves 
(1858), 32 L. T. O. S. 28. Kefd. Bute v. GlamorgaiiBhire 
(■anal Co. (1815), 1 Ph. (581 ; Combo v. London Corpn. 
(1845), 15 L. J. ('b. 80; Stninton v. Chadwick (1851), 
15 Jur. 1130 ; {Scott v. Walker (1853), 21 L. T. O. 8. 181 ; 
Karp v. Lloyd (1857), 3 K. & J. 510 ; Price v. Harrison 
(1860), 8 C. B. N. S. 617 ; Chartered Bank of India, 
Australia, 6c China r. Bich (1863), 32 L. J. (J. B. 300. 

544. .] — In a suit instituted against the 

Corpn. of London for discovery, in aid of a defence 
to a bill brought by them for an account of 
certain alleged dues to which they claimed a 
title by prescription, the corpn. admitted the 
possession of certain charters, books, & documents, 
relating to the matters in question, which they 
alleged fonned part of their title, & were intended 


to be used as evidence against pltfs., but which 
they did not with suflicient precision deny might 
form part of pltfs.’ title, or contain matter im- 
peaching their own defence: Held: pltfs. in 
the bill of discovery were entitled to the production 
of such documents. 

(2) To protect deft, from the discovery or 
production of a document relating to the subject 
in dispute, it is not suflicient that it should be 
evidence of his title, or contain evidence which 
he intends or is entitled to use in support of his 
case ; it must contain no matter supporting pltf.’s 
title or pltf.’s case, or impeaching the defence, 
& deft, must aver by his answer, with a reasonable 
degree of distinctness, that the document does 
contain no such matter. (3) Production of cases 
& opinion of counsel thereon, relating to the 
matters in issue, refused. — Combe v. London 
Corpn. (1845), 15 L. J. Ch. 80 ; 7 L. T. O. 8. 153 ; 
10 .lur. 57, L. C. ; on appeal 8. C. sub nom. London 
Corpn. v. Combe (1854), 4 II. L. Cas. 1089, II. L. ; 
previous proceedings (1840), 4 Y. & C. Ex. 139. 

Annotations : — As to (1) Folld. Farrier v. Atwool (1866), 
14 L. T. 278. Apld. A.-U. v. Emerson (1882), 10 Q. B. D, 
191. Held. Smith v. Beaufort (1842), 1 Hare, 507 ; Dipplo 
r. Cories (1852), 22 L. J. Ch. 15 ; Price t?. Harrison (1860), 
8 C. B. N. S. 617 ; Hastings Corpn. v. Ivall (1873), 8 
Ch. App. 1019, n. ; Minet v. Morgan (1873), 8 Ch. App. 
361 . As to (2) Consd. A.-G. v. Emerson (1882), 10 Q. B. D. 
191. Refd. Morris v. EdwardH (1890), 15 App. Cas. 309; 
Frankenstein v. Gavin’s Houso-to-House Cycle -Cleaning 
& Inseo. (1897), 66 L. J. Q. B. 668 ; A.-G. v. Newcastle- 
upon-Tyne Corpn., (1899] 2 Q. B. 478 ; Johnson v. 
Whitaker (1904), 90 L. T. 535. As to (3) Consd. Walsing- 
ham v. Goodricko (1843), 3 Hare, 122. Reid* Holmes v. 
Baddeley (1844), 1 Ph. 476 ; Manser v. Dix (1855), 1 
K. & J. 451. Generally , Refd. Pearsc v. Pearse (1846 , 
1 De G. & Sm. 12. 

545. . .] — (i) i n an action for the price of 

an article supplied under a contract, by pltfs. to 
defts., defts. disputed the amount claimed, on 
the ground that the quantity & quality of the 
article supplied were not according to the terms of 
the contract ; & defts. had instituted certain 

experiments ; & made observations, having for 
their object to ascertain the quantity & quality 
of the article actually supplied & an application 
was made for an order to inspect the documents 
sworn to be in the possession of defts., in which 
the results of these experiments & observations 
were recorded, & which were also sworn to show 
that pltfs. had fulfilled their contract ; — Held : 
pltfs.’ affidavit not being contradicted by defts., 
the order was rightly granted. 

It is not sufficient answer to such an application 
that pltf.’s affidavit is made only on information 
Hz belief of the above facts ; nor is it suflicient for 


paid out of a particular fund only, & 
not to demand payment until certain 
expenses connected with the works 
had boon discharged ; the ct. ordered 
defts. to produce ail documents 
relating, not merely to the fund out. of 
which the pltf. ’a demand was to bo 

? >ald, but also thoso relating to any 
unds that might be applicable to the 
discharge of the other expenses con- 
nected with the works. — -Mayers r. 
Smith (1854), 6 Ir. Jur, 48. — IR* 

d. Action for illegal distress — 

Defendant' 8 rent -books.] — Pltf., in an 
action for an illegal distress is not 
entitled, under Common Law Procedure 
Act, for an order for the inspection of 
deft.’s rent-books. — Fitzgerald v. 
Christmas (1855), 5 I. C. L. K. 180. — 
IR. 

e. Action for breach of 

promise of marriage — Letters between 
parties .] — In an action for breach of 
promise of marriage to which the 
defence is a simple denial of the pro- 
mise, the ot. will on motion of pltf. 
direct an inspection & interchange 
of copies of the letters which have 


passed between the parties. — Chute r. 
Blknneriiahskt (1865), 16 I. C. L. li. 
App. IX.— IR. 

f . Income tax returns.] 

— Pltf. in an action for broach of 
promise of marriage applied for 
diligence for the recovery of deft.’s 
income tax returns to show his financial 
position : — Held : the same would bo 
allowed. — Robertson t. Hamilton, 
[1915] 2 S. L. T. 195.— SCOT. 




Action for defamation 


Paper containing defamatory ejepres 
sions .] — In an action of damages fo 
defamatory words, read by a clergy 
man from a pulpit, against the school 
master of the parish, the ct. found tha 
the clergyman was not bound ti 
produce the paper from which it wa 
alleged that he had read the defamatory 
expressions. — Cooper v. Gkeiu <1812] 
16 Fac. Coll. 508.— SCOT. 


h. Action for debt.] — Pursuer 

raisod action for payment of balance of 
a debt due by a eo. of which defender 
had been a partner. It w*as pleaded 
that pursuer's attorney had, in virtue 
of a mandate, acceded to a com- 


position contract, whereby the eo. was 
discharged of its debts, & that pursuer 
had homolograted the release granted 
by his attorney. Pursuer averred 
that the mandate was to agree to a 
conditional release only, but as the 
conditions bad not boon fulfilled he 
was not bound. The Lord Ordinary 
granted a diligence for the recovery of 
all writings that either party might 
think necessary in support of their 
respective averments to be produced 
to the Commissioner to take such 
excerpts as he should deem of import- 
ance to the cause. — Campbell v. 
Campbell (1823), 2 Sh. (Ct. of Seas.) 
139.— SCOT. 

k. letters between party <Sr 

his agent — To prove arrangement be- 
tween parties .] — In an action founded 
on an arrangement between two 
parties relative to the settlement of 
legal proceedings taken against them 
jointly : — Held : pursuer was entitled, 
with the view of proving the arrange- 
ment, which defender disputed, to 
recover letters which passed at the time 
of the arrangement & relative thereto 
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deft, to allege in his affidavit that the documents 
relate exclusively to his own case. 

(3) It is not an objection to the inspection of a 
document, in the possession of a party, that it 
relates to his own case, if it also sustains the case 
of the party applying for the inspection. — London 
Gas-Light Co. v. Ciiedsea Vestry (1859), 0 
a 13. N. 8. 41 1 ; 28 L. J. C. P. 275 ; 23 3. P. 344 ; 

5 Jur. N. S. 469 ; 141 F. R. 510. 

Annotations : — As to (1) Retd. Price r. Harrison (1800), 

8 C. B. N. S. 617. ( Jenerally , Refd. Walsham v. Stainton 

(1863), 3 New ltep. 211 ; Woolley v. North London Ry. 

(I860), L. R. 4 (J. P. 602 ; Fenner v. London 8c South 

Eastern Ry. (1872), L. R. 7 Q. B. 767. 

545 . ,] — On bill filed to establish a partner- 

ship, & for an account of profits, deft., by answer 

6 affidavit, entirely denied the partnership, & 
swore, in answer to a summons for production of 
books & papers, that they contained nothing which 
would support the case made by the bill, but only 
such matters as would uphold his own contention : 
— Held : pltf. could not be bound by deft.’s 
view of the effect of the documents, & an order 
for production was made. — Farrier v. Atwool 
(1866), 1 4 L. T. 278 ; suit pom . Fetirier v. Atwool, 
12 Jur. N. 8. 365 ; 11 W. R. 597, L. J J. 

547. Not referred to In affidavit — But admitted 
to be in possession.] — Pltf., previously to his inter- 
rogatories being answered, served deft, with notice 
of an interlocutory motion for an injunction, 
& filed an affidavit in support of the motion. 
Left, summoned pltf. before the examiner to be 
cross-examined on his affidavit, & in the course of 
his cross-examination pltf. refused to produce 
a document, not referred to in his affidavit, but 
which he admitted to be in his possession. There- 
upon deft, applied to the ct. for an order for its 
production :—Held : the document must be 
produced, <fc pltf. pay the costs of the application. 
— Cliff r. Bull (1869), 38 L. J. Oh. 571 ; 20 
L. T. 841 ; 17 W. R. 1120. 

548. Although not admissible In evidence.] — 
"ll utchtnson v. Glover, No. 525, ante. 

549. .] — Bustros v. White, No. 478, ante. 

550. Document as exhibit to document dis- 
closed.] — Where, in an affidavit of documents, one 


is disclosed to which another is made an exhibit, 
the ct. will order the exliibit also to be disclosed, 
on the ground that it might reasonably be supposed 
to be material to the question in the action. — 
Linn v. Brandon (1885), 1 T. L. R. 598. 

551. Proof of relevancy — By party requiring 
production.] — To give a right to discovery it 
must appear that it would be relevant to the 
question at issue, A where deft, has sworn that 
documents of which inspection is required do not 
relate to the question it is for pltf. to show that 
they do, otherwise the production of such docu- 
ments cannot be reasonably required. — Com- 

PAGNIE FINANCIERS ET OoMMERCTALE DU 

Pacifique v. Peruvian Guano Co. (1885), 1 
T. L. R. 188, C. A. 


Sub-sect. 2. — Locuments referred to tn 
Pleadings or Affidavit. 


R. 8. C., Ord. 31, r. 15. 

552. Production ordered.] — Pltf. claimed by 
virtue of a remainder in tail expectant on tenant 
in tail’s dying without issue, A was the heir male 
of the family. Lefts, were sisters A heirs general 
of the tenant in tail, A by their answer showed, 
that their brother, the tenant in tail, suffered a 
recovery, declaring the use to himself in fee, A 
refer to the deeds in their custody ; the ct. 
ordered, before the hearing, defts. to leave with 
their clerk in ct. the deeds making the tenant to 
the prereipe, A leading the uses of the recovery. — 
Bettison v . Farringdon (1735), 3 P. Wms. 363 ; 


24 E. R. 1102, L. C. 

Annotations:-— Consd. Shaftesbury v. Arrowsmith (1798), 
4 Ves. 66 ; Hylton v. Morgan (1801), 6 Ves. 293 ; Wales 
(Princess) v. Liverpool (Earl) (1818), 1 Swan. 114. Refd. 
Hardman v. Ellames (1834). 2 JVly. & K. 732. 

553. ,] — Papers specifically referred to in 

an answer, A admitted to be in deft.’s custody, 
may be ordered to be inspected by pltf. — Gardiner 
v. Mason (1793), 4 Bro. C. 0. 479 ; 29 E. R. 998, 


L. O. 

Annotation : — Consd. Anon. (1803), 1 Smith, K. B. 117. 


between defender & bis agent, who 
acted for him when the arrangement 
was alleged to have been entered 
into.— Kid v. Bun van (1842), 5 Dunl. 
(Clt. of Sc«s.) 193; 15 Sc. Jur. 47.— 
SCOT. 

l. Action for wrongful con- 

finement in lunatic asylum — Memo- 
randa written by alleged lunatic in 
asylum.] — Held : defenders in an 
action of damagos for alleged wrongous 
confinement in a lunatic asylum, were 
entitled to recover from pursuer all 
documents 8c memoranda in his 
possession written by him in the 
asylum. — Macintosh v. Fraser, etc. 
(1859), 21 Dunl. (Ct. of Seas.) 783 ; 31 
Sc. Jur. 421.— SCOT. 

m. Action for slander — In- 

come tax receipts. J — Keir v. Outram 8c 
Co., Ltd. (1913), 51 Sc. L. It. 8.— SCOT. 

547 1. Not referred to in affidavit — 
Hut admitted to he in possession .] — 
Where books were in actual use by deft., 
the ct. refused to order him to make 
verified copies of entries relative to 
matters in question for pltf.’s use ; 
but where it was sworn on the part 
of pltf., 8c not denied by deft, that the 
latter had documents so relating, 
which were not mentioned in his 
affidavit, he was ordered to produce 
them. — McDonell v. McKay (1867), 
2 Ch. Ch. 141.— CAN. 

n. Discretion of court — Exercise 
of. ] — The ct. may in the exercise of 
its discretion refuse to order, at the 
instance of one party to an action, the 


production of relevant documents in 
the possession of the other party, hut 
such discretion must be exercised with 
due regard to legal principles. Where 
such order was refused on the ground 
that the application was a fishing one : 
— Held : as it would not bo unjust to 
allow production 8c no ground for with- 
holding it had been established, an 
order for production should be made.— 
Rainsfokd v. African Banking 
Cokpn., Ltd. (1912), C. P. D. 729. — 
S. AF. 
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552 i. 1'roduction ordered.]— An ac- 
tion was brought upon the covenant 
contained in a chattel mortgage which 
covered goods in the United States, 8c 
which was not registered in Ontario : — 
Held : on an application for inspection 
of the mtgo., that the ct. had power 
to order inspection of tho mtge. in 
question, or of any document sued 
upon.— Emmenh v . Middlkmiss (1880), 
8 P. R. 320.— CAN. 

552 ii. .] — In an action for re- 

demption of shares in a co., deposited 
by pltf. as, collateral security to an 
over-draft, or in the alternative for 
damages for their improper sale by 
the bank defts., in answer to an order 
for discovery, made an affidavit of 
documents disclosing possession of a 
number of letters relating to the 
matters in question which had passed 
between the manager of the bank at 
Victoria & the manager of the bank 
at Vancouver, which they objected to 


produce Held : tho letters must be 
produced. — Van Volkknrurg v. Bank 
of British North America (1896), 5 
B. C. R. 4.— CAN. 

652 iii. .1— Ordinarily the affi- 

davit is conclusive, but if, from tho 
affidavit itself or from tho documents 
therein referred to. or from admissions 
in the pleadings of the party from whom 
discovery is sought, or from an 
examination upon it, it appears that 
tho affidavit cannot be trusted, then 
production may bo ordered. — Savage 
v. Canadian Pacific Ry. Co. (1906), 3 
\V. L. R. 124 ; 15 Man. L. R. 401.— 
CAN. 

552 iv. -Pltf. claimed com- 

missions on insurance effected ; deft, 
insurance co. pleaded that pltf.’s 
right to commission was dependent 
upon his abstaining from acting as 
agent for any other insurance co, ; 
pltf. replied that the agreement under 
which ho sued was a new one, made at 
the termination of his agency for deft, 
co., 8c that it was intended that the 
clauso precluding him from acting for 
any other co., which formed part of 
his former agreement, should be 
dropped from the new one ; 8c, if this 
was not the construction of the docu- 
ment, he asked reformation : — Held : 
defts. must, in making discovery, pro- 
duce the letters, originally written 
without prejudice, leading up to the 
agreement sued upon. — Pearlman v. 
National Life Assurance Co. (1917), 
39 O. L. R. 141 ; 12 0. W. N. 72.— 
CAN. 
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Sect. 5 . — Of what documents : Sub -sects, 2 & 3.] 

554. Limited to reference by particular 

party.] — Order for production of papers on a trial 
limited to those referred to by the answer of the 
particular deft. ; <fc not extended to any other 
answer except upon a trial, directed by the ct. ; 
when the production is more general. — Maiish v. 
Hibbald (1814), 2 Ves. & B. 375 ; 35 E. K. 361, 
L. 0. 

AnnotatUm* : — Retd. Hardman i\ Ellamos ( 1 834). 2 My. & K. 

732 ; Taylor v. Sheppard (1835), 4 L. J. Ex. JSq. 20. 

565. .] — Pltf. is entitled to the production 

of documents referred to in the answer, & admitted 
to bo in the custody of deft., although an injunction 
obtained by pltf. has been dissolved, on the ground, 
that the contract which lie seeks to enforce is 
illegal. — E vans v. Michaud (1818), 1 Swan. 7 ; 
36 E. M. 275, L. V. 

Annettations : — Retd. Hardman v, KllanicH (1831), 2 My. & K. 

732 ; A damn v. Klwher (1838), 3 My. & Or, 526 ; Smith 

v, Beaufort, (1842), 1 Hare, 507 ; Penarth Harbour Dock 

& By. r. Cardiff Waterworks Co. (1800), 7 C. B. N. S. 

816. 

556. .] — Deft, had commenced an action 

against pltf. on a promissory note, which the 
latter alleged by his bill had been long since 
paid. Deft, admitting by his answer, that it 
was in his possession \—Held : deft, to deposit 
the note with his clerk in ct., for the inspection 
of pltf., although an injunction to restrain the 
action had been dissolved. — Pilkington v, Uims- 
woimi (1836), 1 V. & 0. Ex. 612 ; 5 L. J. Ex. Eq. 
95 ; 166 E. It. 250. 

Annotation s : — Reid. A.-G. v. Thompson (1849), 8 Haro, 

106. Mentd. Wilton v. Clifton (1843), 12 L. J. Ch. 425. 

557. .J — If deft., by his answer, refers 

to the contents of a document, continues, “ as 
by tilt' said deed, etc., when produced will appear,” 
lie is bound on motion to produce it. — Hill r. 
CloMJViE (1837), 6 L. ,J. Oh. 258. 

558. .] — Deft., who in his answer refers 

to a deed in the words, “ as by the said indenture, 
when produced, will appear,” must produce it 
for the inspection, etc., of pltf., although he dot's 
not. “ crave leave to refer to it.” — Welford v. 
Stainthorpe (1840), 2 Beav. 587 ; 48 E. It. 1309. 

559. .] — In an action by the secretary 

against a provisional committeeman of a projected 
railway co., for arrears of salary, a judge at 
chambers ordered that deft, should be at liberty 
to inspect, & take copies from, the minute book 
of the co. containing resolutions of the managing 
committee, referred to in pltf.’s particular of 
demand as the foundation of his claim. The ct. 
refused to rescind the order, pltf. not satisfactorily 
showing that it was not in his power to comply 
with it. — Shaw v. Holmes (1847), 3 C. H. 952 ; 
136 E. M. 382. 

660. .] — Notice of motion to set aside an 

award on the ground of misconduct of an arbi- 
trator having been given, an affidavit was sworn 
by the arbitrator for the purpose of being used 
by the party in whose favour the award was made 
at the h earing of the motion. This affidavit 
referred to certain letters whicli had passed between 
that party’s solr. & the arbitrator. The affidavit 
was not filed, but a copy of it had been furnished 
to the opposite party : — Held : the letters were 
documents referred to in an affidavit within the 
meaning of B. 8. C., Ord. 31, r. 15, & therefore 
a judge had jurisdiction to make an order for 
inspection of them under r. 18 of the order. 

There is a proviso to r. 18 by which a discretion 
is given to the judge, but I think that under the 
circumstances of this case he ought to have 
exercised liis discretion in favour of the 
party making the application for inspection 


(Chitty, L.J .). — Re Fenner & Lord, [1897] 
1 Q. B. 667 ; 66 L. J. Q. B. 498 ; 78 L. T. 376 ; 
45 W. R. 486, 0. A. 

561. Not after amendment of bill.] — On 

a motion for production of documents, it is for 
pltf. to show from the admissions in the answer 
that the documents relate to the contents of the 
bill as it stands when the motion is made, &, 
therefore, where after an answer admitting pos- 
session of certain documents relating to the matters 
mentioned in the bill, or some of them, pltf. 
amended his bill by striking out part of it, & then 
moved upon that answer, the motion was refused. — 
Haverfield v, Pyman (1847), 2 Fh. 202 ; 8 
L. T. O. 8. 489 ; 41 E. R. 919, L. 0. 

562. Unless inequitable.] — (1) Where 

deft, appears to be a bare trustee for pltf., & oilers 
no explanation to the contrary, the ct. will compel 
the production of deeds & documents admitted, 
by his answer, to be in his possession. 

(2) The ct. will not, upon motion before the 
healing, compel an incumbrancer to produce at 
the hearing deeds which ore admitted by his 
answer, but which are his title deeds, even though 
pltf. may have an interest in such deeds ; but, 
under circumstances, the ct. will direct them to 
be proved before the examiner. 

(3) The mere circumstance of deft, incorporating 
a deed in his answer, whether by referring to the 
schedule or otherwise, is not a ground for com- 
pelling its production if in other respects such 
compulsion would be inequitable. — Sparke v, 
Montkiou (1834), 1 Y. & 0. Ex. 103 ; 160 E. R. 
43. 

563. .] — Deft., though perhaps he might 

have objected to answer, having answered, com- 
pelled to make a full disclosure. 

They [the letters] may be confidential & it 
may be disagreeable to produce them ; but that 
is determined to be no objection even to a witness 
giving evidence ; still less to a party disclosing 
that which relates to the very transaction upon 
which the ct. has said he must make the dis- 
closure ((Irant, M.R.). — Taylor v, Milner 
(1805), 11 Ves. 41 ; 32 E. R. 1003. 

Annotations: — Refd. Baker v. Hellish (1805), 11 Ves. 68; 

Agar v. Regent’s ( 'anal Co. (1815), Coop, G. 212; 

Swinborne v. Nelson (1853), 16 Beav. 416. 

564. Unless privileged.] — If a bill is filed 

to set aside a conveyance on the ground of fraud, 
the ct. will not on motion order a production of the 
conveyance. 

Where deft, refers to liis schedule as containing 
all deeds, papers, etc., in his custody or power 
relating to the matters in question, there pltf. is 
entitled to the inspection of all such deeds, papers, 
etc., as of course ; unless it appears, by the 
description of any particular instrument in the 
schedule, or by affidavit, that it was evidence, not 
of the title of pltf., but of deft., or that 
pltf. had otherwise no interest in its production 
(Leach, V.C.). — Tyler v, Drayton (1825), 2 
Sim. & St. 309 ; 57 E. R. 364. 

Annotations : — Consd. Llewellyn r. Badeley (1842), 1 Hare, 

527. Refd. Neate v, Latimer (1836), 2 Y. & C. Ex. 257 ; 

Smith v. Beaufort (1842), 1 Hare, 507 ; Combe v. London 

Oorpn. (1845), 15 L. J. Ch. 80 ; A.-G. v. Thompson (1849), 

8 Hare, 106; Greslcy v, Mousley (1856), 2 Jur. N. S. 

156 ; Price v. Harrison (1860), 8 C. B. N. S. 617. 

565. .] — Belsham v. Harrison, 

Belsham v, Percival, No. 775, post 

In bankruptcy proceedings.] — See Bankruptcy 
& Insolvency, Vol. IV., p. 182, Nos. 1686, 
1687. 

566. Whether admission of possession neces- 
sary.] — The statement of deft, by his answer 
of the contents of an instrument is not a sufficient 
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ground for an order for the production without 
an express admission of the instrument being in 
deft.’s custody or power. — Erskine r. Bize 
(1790), 2 Cox, Eq. Gas. 220 ; 30 E. R. 105. 

567. .] — Answer admitting the execution 

of an instrument, & craving leave to refer to it, 
when produced, is not a ground to move for the 
production ; not admitting, that it is in the 
possession or power of deft. — Darwin v. Clarke 
(1803), 8 Ves. 158 ; 32 E. R. 314, JL. 0. 

Annotation : — Consd. Hardman v. Ellames (1834). 2 My. & K. 

732. 

568. .] — Pltf. stated certain papers in his 

bill, but did not allege that they were in liis 
possession; deft., after answer, moved for the 
production of the papers, & the motion was 
refused, with costs. — Jackson v. Sedgwick (1819), 
2 Wils. Oh. 107 ; 37 E. R, 273, D. C. 

569. .] — The ct. will not order deft, to 

produce documents before the examiner, unless 
he has by liis answer admitted them to be in his 
possession. 

Where deft, had in another cause deposited 
documents in the hands of liis clerk in ct., Ac a 
motion was made in the second cause for their 
production, for proof before the examiner, it was 
refused with costs, on the ground that possession 
of the documents had not been admitted by deft. — 
Pitt v. Bonner (1835), 4 L. .1. Oh. 161. 

570. .] — The ct. cannot, at the instance 

of deft., order pltf. to produce for deft.’s insjiection 
documents stated in liis bill, to be in pltf.’s 
possession. Where pltf. by his bill states docu- 
ments to be in his possession, & it is necessary 
for deft, to see them, in order to put in his answer, 
the ct., though it cannot compel their production, 
will extend the time for answering, until after 
pltf. has produced them. The fact of the docu- 
ments being in pltf.’s possession must, however, 
appear upon the record. — Taylor v. Heming 
(1841), 4 Beav. 235; 10 L. J. Oh. 309; 5 Jur. 
700 ; 49 E. li. 329. 

Annotation# : — Consd. Turner v. Burkinshaw (1803), 4 GUT. 

35)1). Refd. Bate v. Bate (1844), 7 Boav. 528. 

571. .] — Deft, answered that he had in 

his possession a book relating to matters improperly 
inquired into by the bill, Ac that, save as aforesaid, 
he had no books, etc. relating to the matters in 
the bill mentioned : — Held : this was not a 
sufficient admission to entitle pltf. to production 
of the book. — Harford v. Rees (1851), 15 Jur. 
003. 

572. Reference made by party subsequently 
deceased — Action carried on by executor — No 
production against latter.] — An order for produc- 
tion cannot be made against an exor, upon 
admissions in his testator’s answer. — Scott v. 
Wheeler (1850), 12 Beav. 300 ; 19 L. J. Gh. 
402 ; 50 E. R. 1101. 

573. Applies to exhibits.] — Where deft, makes 
an affidavit at a judge’s chambers identifying a 
document which is exhibited to him only Ac not 
filed, he will be compelled to allow pltf, to take a 


copy of that document, although it is sworn to 
furnish a defence to the action, — T ebbutt v . 

Ambler (1839). 7 Dowl. 074 ; 3 Jur. 435. 
Annotation : — Distd. Pratt t\ Goswoll (1801), 9 C. B. N. S. 

700. 

574. .] — Irrespective of any questions as 

to discovery, property, or privilege, if a document 
is made an exhibit to an affidavit, any person 
who has a right to inspect Ac take copies of the 
affidavit has a similar right as to the exhibit also.— 
Re IliNCiiLiFFE, [1895] l Gh. 117 ; 64 L. J. Gh. 76 ; 
71 L. T. 532 ; 43 W. R. 82 ; 39 Sol. Jo. 25 ; 12 
R. 33, G. A. 

Annotations : — Distd. Sloano v. Britain 8.8. Co., 11897] 

1 Q. B. 185. Refd. Carter v. Roberta, 11903J 2 Ch. 312. 

575. Applies to particulars.] — Documents men- 
tioned in particulars will be ordered to be pro- 
duced for inspection. — Cass i>. Fitzgerald, [1884] 
W. N. 18 ; Bitt. Rep. in Oh. 178. 

576. Not goods in specie.]— In an action for an 
injunction to restrain deft., his servants, ago i its, 
Ac workmen, from selling any whisky other than 
that made by pltf. as “ Glenlivet ” whisky, & from 
using the term or trade mark “ Glenlivet ^ or 
any other name colourably like the word.’ Glen- 
livet,” the ct. was moved by pltf. to discharge 
an order made in chambers on the application of 
deft, under R. 8. C. 1875, Ord. 31, rr. 16 Ac 17, 
for the production of all invoices, letters, bill 
heads, & brands referred to in pltf.’s statement of 
claim, which had the word “ Glenlivet ’ written 
on them, Ac the casks on which the word was 
branded : — Held : the motion must be refused ; 
“ any document ” in the order mentioned must 
mean any document to which reference is made ; 
Ac, although the order must be varied by striking 
out “ casks with brands on them ” for convenience 
sake, the alteration was so slight that deft, would 
have the costs of this motion in any event. 
Smith v. Harris (1883), 48 L. T. 869. 


Sub-sect. 3. — Documents jn Possession or 

Power. 

577. General rule.] — A party is not bound 
to produce a deed not in liis custody or control. 
The law compels no one to do an impossibility. 
Grotch v . Crotch (1687), 1 Lut. 481 ; 125 E. R. 
253. 

' 5*78. .] — The ct. refused to order an exor. 

to produce certain drafts of his testator, which at 
the date of the application were in the possession 
of the bankers on whom they had been drawn. 

This ct. has no power to make him deposit 
with the clerk of records documents which are 
not in his own custody or power (Stuart, V.G.). 
Bayley v. Gass, Gass v. Bayley (1862), 10 W. R. 
370. 

Annotation : — Mentd. Smith v. Pilgrim (1870), 2 Ch. D. 127. 

579. Possession of agent — Is possession of 
principal.] — The ct. will not, on a bill for tithes, 
praying a discovery of documentary evidence, 


PAHT III. SECT. 6, SUB-SECT. 3. 

677 i. General rule A — When a party 
admits documents in bis possession, 
he is primd facie bound to produce 
them, or assign a sufficient reason why 
he should not. But where a party 
refers to his bill to documents which 
otherwise he would not be liable to 
produce, he does not by so doing 
create a liability to produce them. — 
Green v. Amey (1862), 2 Ch. Ch. 138. — - 
CAN. 

677 ii, .3 — A petitioner referred 

for greater certainty to a document as 
in petitioner’s possession : — Held : reap, 
was entitled to its production. — 


Peyton v. Lambert (1856), 6 1. Ch. It. 
9 : 2 Ir. Jur. 93. — IR. 

o. Possession must be established.] 
— In ejectment against a person let 
into possession of land, a witness stated 
he had seen a written agreement about 
the land between the parties, but it 
was not shown in whose custody it 
was or what its terms were, & it was 
proved deft, had written a letter to 
pltf.’s agent, stating that he was to 
give up tne premises on a certain day : 
— Held: pltf. need not produce the 
agreement, as it was not sufficiently 
shown to be in his custody or power.-- 
Doe d. Mitchell v. McLfop (1844), 


0 O. S. 563. -CAN. 

p. Boole 8 in daily use.]— A deft, 
was ordered to permit the inspection 
by pltf. of the books in dally use in 
deft.’s business, which he objected to 
produce on that account, but which he 
was willing to produce at the hearing 
of the cause. — H amelyn v. White 
(1874), 0 P. U. 143.— CAN. 

q. Of assignee for benefit of creditors 
— Not a party — Interested in result.}— 
In an action by creditors of a firm to 
establish the liability of doft. as a 
partner therein, it appeared that the 
assignee of the firm for the benefit of 
creditors (who had received all the 
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job 

Sect. ft. —Of what documents: Sub-sects. 3, 4 & ft, 
A. £ if.] 

order a tithe book of a former rector, shown to 
have been in the possession of deft. ’s attorney, to 
be produced, unless it clearly appear from admis- 
sions in the answer that it would assist pltf.’s 
case. 

The possession of the attorney, however, is within 
the control of pltf. — Bligii v. Benson (1819), 
7 Price, 205 ; 140 E. K. 948. 

Annotations : — Consd. Firkins v. Lowe, Lowe r. Firkins 

<1821), M'Clc. 78, Folld. Tomlinson v. Lymer (1829), 

2 Him. 489. Consd. London Gas Light- C’o. r. Chelsea 

Vestry (1859), 0 C. B. N. S. 411. Refd. Hardman r. 

Ellames (1835), 2 My. & K. 732. 

580. .] — Murray v. Walter, No. 

581. .] — Deft, by his answer stated, 

that he had handed over some document relating 
to the matters in question to his agent in .Jamaica, 
to enable him to defend a suit there. That the 
agent had left the island, & that tin; documents 
had been taken possession of by a receiver* ap- 
pointed by the Ot. of Ch. there: — Held: (1) this 
admission entitled pltf. for an order for production ; 
(2) but liberty was given to deft, to relieve himself, 
if possible, by affidavit, from the effects of this 
admission. — Mobeice v. Swaby (1810), 2 Beav. 
500 ; 48 K. It. 1275. 

Annotations -As to (2) Apld. Curil r. Curd (1842), 1 Hare, 

274 ; Llewellyn t>. Badcley (1842), 1 Hare, 527. 

582. Production not compellable — Unless 

enforceable against principal.] — Fenwick v. Heed, 
No. 27, ante. 

583. Agency must be established.] — Pltf. 

not entitled to production of documents admitted 
to be in possession of the solr. of (lefts.. it being 
suggested such possession was not acquired in 
that character. — S t At Hi r. Owen (1837), Coop. Pr. 
(’as. 12 ; 47 E. B. 377. 

584 . Agent's private documents.] — Held : 

pltf. could not enforce against deft., his trustee, 
discovery of tile private books kept by deft.’s 
agent containing accounts relating to pltf.’s 
propert y. — Colyer v. Oolyer (18(51), 30 L. J. Ch. 
108 ; 4 L. T. 134 ; 9 W. H. 452. 


585, Solicitor.] — Greenough v* 

Gaskell, No. 743, post . 

580, .]- Books, etc., relatmg to 

the matters in question, in the possession, but the 
property, of deft.’s solrs. : Held l: they need not 
be produced. — F light v. Robinson (J-^44), ® 
Beav. 22 ; 13 L. J. Ch. 425 ; 8 J ur. 888 ; 50 

^nrwtatians Folld. O’Shea v. Wood. [18911 P. *37. 

Mentd. Kerr v. Gillespie (1844), 7 Beav. o72; Woods 

v WoodH (1844). 4 Hare, 83 ; Manser v. Dix (185.)), 

i* it & J 451 * Chartered Bank of India, Australia & 

Chma^. klch (1863? .32 L. j. Q, B ; 300 ; Woolley r. 

North London Ry. (1809), L. It. 4 C. 1 . 002. 

587. .] — Ward v. Marshall 

(1887), 3 T. D. R. 578. , J _. , 

588. .] — Defts. in an action by 

pltf. propounding a will, having applied for 
inspection of documents, it appeared that the 
solr. for pltf. had for many years acted as solr. 
for testatrix whose will was in dispute, & had m 
his possession diaries, extracts from diaries, cash 
ledgers, banker’s cash-books containing entries 
6u memoranda relating to deceased <& her affairs, 
which documents were the private property of 
the solr. : — Held : (1) an order could not be made 
on pltf. to produce them for inspection ; (2) the 
solr. could not be compelled under R. S. C., Ord. 37, 

r. 7, to produce these documents for the purpose 
of discovery, nor be called for examination at 
this stage of the proceedings under Ord. 37, r. 5 ; 
(3) an affidavit by which a party objected to 
produce documents because she claimed them “ to 
be privileged, as communications between herself 
& her solr.,” was insufficient to protect them, 
it being necessary to show that the* letters were 
professional communications of a confidential 
character. — O’Shea v. Wood, [1891] P. 28(5; 
00 L. J. P. 83 ; 05 L. T. 30 ; 7 T. E. R. 437, O. A. 
Annotation . As to (3) Consd. 1L r. Buffi vant, [1900] 2 

Q. B. 1(53. 

589. Liability to incur costs.] — Where deft, 
holds a covenant for the production of deeds for 
the maintenance & manifestation of his title, he 
is not bound, in answer to interrogatories, to set 
out such deeds in a suit, the object of which is to 
show that a disputed piece of land is not corn- 


papers of the firm) was interested in the 
success of tlio action, had instigated 
its being brought, & was providing 
material In tho way of documents, etc., 
to nitfs. for its efliciont prosecution : — 
Jh'hl : although the assignee might 
have no direct- benoilcial interest in the 
result, lie was to be regarded for tho 
purposes of discovery aH a quasi-pltf., 
A' deft.. waH entitled to have production 
of all documents in the possession of 
the assignee, & to examine him for 
the purpose of such production. — 
FltOTHtNUHAM V. lsiUSTKU (1891), 14 
P. H. 1 12. — CAN. 

r. To enable party to answer 
fully — Whether court trill compel. J— 
{Supreme Court In Equity Act, 1890, 
sect. 59, does not empower the et. 
to order tho production of documents 
discovered to he in the possession or 
power of one of the parties. The 
sect. Is limited to discovering whether 
documents are in his possession or 
power. If admitted to he, their pro- 
duction may be ordered under sect. 
01 ( 2 ). 

The et. will not ordinarily compel a 
pltf. to produce documents in his 
possession or power although deft, 
swears that he cannot fully answer 
without their production. If pltf, on 
request refuses to produce them, he 
cannot oomploin of the insufficiency 
of deft.’s answer. — Began v. Mont- 
gomery U 890), 1 N, B. Eq. Itep. 247,— 
CAN. 

s. Photographs — 2'o establish iden- 


tity.] — In an action by persons 
claiming to be the next of kin of a 
testator, the beneficiary under the will 
having predeceused him, against tho 
administratrix with the will annexed, 
for administration of tho estate, deft, 
denied that pltfs. were the next of kin 
of testator, A alleged that he had no 
relatives. By her affidavit, of docu- 
ments she stated that she had In her 
possession, in her personal capacity, 
but not as administratrix, photographs 
of testator, which she objected to pro- 
duce. Bltfs. sought production with 
u view of establishing the identity 
of a relative of theirs with testator : — 
Held : the photographs were “ docu- 
ments ” wituin the meaning of a rule 
of ct., A must be produced. — Fox i\ 
Swckman (1897), 17 J\ JL 492.— CAN. 

t. Document the joint property of 
parties. | — An application for a copy of 
a document before declaration granted, 
there being hut one oopy, & pltf. 
having sworn that it was necessary to 
enable him to proceed against deft., in 
whose possession it was, & that it 
was their joint property. — Williams 
r. Gosson (1829), 3 Ir. L. Iter. 1st 
ser. 57. — IR. 

a. Private instrument — Possession 
must he upon trust.] — On an application 
for liberty to inspect, a private instru- 
ment in the hands of the opposite party, 
it must appear to the ct. that the 
instrument is held iu the possession 
of the latter upon ail implied or express 
trust, for the benefit of the party mak- 


ing the application. — A lexander r. 
Alexander (1832), Ale. & N. 109.--- 

IR. 

b. Evidencing opponent's title.] — 
The answer admitted that a certain 
document, evidencing pltf.’s title was 
in deft.’s possession : — Held : that 
pltf. was not entitled to call for its 
production at tho hearing. — D owling 
v. Leoh (1816), 9 I. Eq. K. 413; 3 
Jo. & Lat- 716 - IR. 

o. Lease — Only one part executed.] 
— In an action on a lease by the landlord 
against the tenant, tho tenant will, on 
motion, be ordered to produce the lease 
for the purpose of the action, if it 
appear that, only one part of the lease 
was executed, & that it is in the tenant’s 
possession. — Beasley v. Tyrrell 
(1851), 1 I. C. L. 11. 365 ; 3 Ir. Jur. 
310.— IR. 

d. Although genuineness not ad- 
mitted.] — Whore, in an action of con- 
tract, it appears that documents, 
evidencing the contract sued upon, are 
in the possession of pltf., deft, is 
entitled to inspect them, although be 
does not admit their genuineness. — 
Benjamin v. Hauj.ez (1871), I. R. 6 
C. L. 16.— IR. 

e. (Counterpart of lost document ,] — 
In ejectment on the title, where the 
question was, whether the lands iu 
dispute were included in a lease which 
had been lost, hut of which a counter- 
art was iu the possession of pltf., 
e was ordered to permit deft, to 
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prised in deft.’s title. Semble : (1) it would be a 
fraud on the covenant for the covenantor to claim 
the production of the deeds, & then use them for 
any such purpose ; (2) deft, is not bound to incur 
costs in obtaining production of deeds for the 
purpose of giving discovery to pltf. — Bkthell v. 
Casson (1863), 1 Hem. & M. 806 ; 3 New Rep. 
29 ; 9 L. T. 321 ; 12 W. R. 200 ; 71 E. R. 353. 


were in possession of any ascertained document 
which they held as trustees for pltf. so as to 
entitle him to an inspection of it.— —S had well v. 
Shadwell (1859), 6 O. B. N. S. 679 ; 28 L. J. 0. P. 
315 ; 5 Jur. N. S. 1410 ; 141 E. R. 618. 

Annotations : — Expld. Ponarth Harbour Dock & Ry. v. 
Cardiff Waterworks Co. (1860), 7 O. 1L N. R 816. Distd. 
Price v. Harrison (1860), 8 C. B. N. S. 617 ; Stono v . 
Strange (1865), 11 L. T. 717. 

Documents relating to land.] — See No. 1063, post . 


Sub-sect. 4. — Only Documents specifically 

DESCRIBED. 

590. Necessity for specific description.] — 

Steward v. East India Co. (1742), 9 Mod. Rep. 
387 ; 88 E. R. 524. 

591. .] — Deft, cannot be ordered to pro- 

duce deeds, etc. unless described with certainty. — 
Anon. (1803), 1 Smith, K. B. 117. 

592. .] — Rule, that there must be schedule 

before ct. will order production of deeds & papers, 
applies only in cases of discovery. — A non. (1821), 
6 Madd. 97 ; 56 E. R. 1021. 

593. .] — A motion by deft, that the pltf. 

should produce, on oath, all the documents in his 
possession or power relating to the matters in the 
suit, deft, not specifying any documents or 
giving any evidence that pltf. had any, was refused, 
with costs. — F iott v. Mullins (1852), 1 Mm, & <1. 
1 ; 22 G. J. Oh. 72 ; 20 L. T. O. 8. 50 ; 16 Jur. 
946 ; 1 W. R. 6 ; 65 E. R. 1. 

Annotation: — Distd. McIntosh v. U. W. 11 y. (1852), l 

W. It. 19. 

594. # j — Motion to compel pltf. to produce 

certain documents, etc., in his possession relating 
to the matters in question in the suit. The notice 
of motion specified the particular documents 
required, & affidavits were filed alleging that t-lie 
particular documents, so specified, were in posses- 
sion of pltf. : — Held : pltf. must produce the 
documents. — MTntosh v. Great Western Ry. 
Go. (1852), 1 8m. & G. 4 ; 22 L. J. Oh. 72 ; 20 
G. T. O. 8. 77 ; 16 Jur. 989 ; 1 W. R. 19 ; 65 
E. R. 2 ; order varied , 22 L. J. Oh. 182, G. JJ. 

595. .] — To an action, upon an agreement 

made between testator & pltf., to recover from the 
exors. arrears of an annuity, clefts, pleaded that it 
was agreed between pltf. & testator that the agree- 
ment should be, & the same was rescinded. Pltf., 
upon an affidavit stating that he had written some 
letter to testator relating to the annuity, the words 
of which he could not remember, & also his belief 
that defts. intended to rely on that letter as con- 
stituting the agreement alleged in the plea, but 
denying that any such agreement was ever made, 
applied to the ct., in the exercise of their equitable 
jurisdiction at common law, for leave to inspect the 
letter : — Held : it was not shown that the defts. 


Sub-sect. 5. — Documents in which Applicant 
has Property or Interest. 

A . In General. 

596. General rule.] — Whenever pltf. has estab- 
lished an interest in any instrument in the 1 lands of 
deft., he is in general entitled to a production of 
it, & in this case the ct. thought pltf. had estab- 
lished a sufficient interest in the documents 
required, & ordered a production of them. — 
Smith v. Northumberland (Duke) ( 1787), 1 Oox, 
Eq. Oas. 363 ; 29 E. R. 1204. 

597. .] — Pltf. is entitled to a production of 

such papers onlv in which he has a common 
interest with deft. — B urton v. Neville (1790), 
2 Oox, Eq. Oas. 212 ; cited in 4 Yes. at p. 67 ; 
30 E. R. 112, G. 0. 

Annotations : -- Consd. Hardman v. KllamoB (1885), 4 L. .1. 

Ch. 181. Refd. Hylton v. Morgan (1801), 6 Von. 298; 

Wales (Princess) o. Liverpool (Earl) (1818), 1 Hwan. 114 ; 

lie Reay (1847), 8 L. T. (). tf. 476. Mentd. Aston v. 

Exeter (1801), 6 Ves. 288. 

598. Suit for tithes — Tithe book of former 
rector.] — Bligh v. Benson, No. 579, ante. 

599. Common interest by plaintiff & defendant 
— As against co-defendant — Right of defendant 
to inspect.] — Pltf. & one of defts. in the suit had 
a common interest as against another of defts. 
Upon motion by deft, who had such common 
interest with pltf., for production by him of a copy 
of a document wliidli pltf. hail "obtained against 
the other deft. : — Held : the production of such a 
paper so obtained was protected. — Reynolds v. 
Godlee (1858), 4 K. & J. 88 ; 32 L. T. O. 8. 35 ; 
70 E. R. 37. 

600. Copies of confidential documents — Re- 
tained by dismissed servant.] — Siddeley-Deasy 
Motor Oar Oo. v. Thomson (1916), 140 G. T. Jo. 
374, 

Documents relating to land.] — Sec Sect. 9, sub- 
sect. 2, 0., post. 

B. Company and Corporation Records . 

601. Corporation — Deeds & documents be- 
longing to — City of London.] — In a suit by the Oity 
of Gondon, defts., etc. obtained an order to inspect 


inspect & take a copy of the counter- 
part. — Barry v. Scully (1872), 1. It. 
6 C. L. 149.— IR. 

PART III. SECT. 5, SUB-SECT. 4. 

590 i. Necessity for specific 
ion.] — A reference to documents in 
question as " various letters between 
the pltf. & the provincial hail com- 
missioner ” does not satisfy the re- 
quirement of the rule as to documents 
being “ specified.” — Northern Crown 
Bank v. Etter, 11919] 1 W. W. It. 
140.— CAN. 

690 ii. -.] — A general order to 

bring in & lodge documents relating to 
lands, without specifying the particular 
documents, cannot be sustained. — 
Chaytor v. PfA’tox (1857), 9 Ir. Jur. 
486.— IR. 

f. Documents not specified in 
order — Delay in taking objection — 


Effect .] — Whore an order for pro- 
duction does not specify particularly 
the documents asked to be produced, 
but no objection is taken to the order 
until after proceedings have been 
taken for disobedience of it, & after it 
has been made clear what document 
was wanted, the order will not bo 
interfered with. — R. v. Borrett ( 1 905), 
24 N. Z. L. li. 584.— N.Z. 

PART III. SECT. 5, SUB-SECT. 5.— A. 

g. Supporting plaintiff’s case — 
Denial by defendant .}— An inspection 
of a document will not be granted to 
a pltf., on the plea that it contains a 
particular clause in support of his 
case, when the existence of such clause 
is directly denied by deft. — Frewen 
V. The Incorporated Society (1854), 
3 I.C. L. It. 118.— IR. 

h. Administration anil — Ownership 


of documents disiruted.] — In a suit 
in which a creditor had obtained an 
order for the administration of the 
estate of deceased, a claim was put in 
for the return of scrip which had been 
found amongst the papers of deceased 
in an envelope directed to claimant. 
It being admitted by administratrix 
that certain of the scrip belonged to 
claimant : — Held : deft, must file an 
affidavit of documents relating to tho 
disputed scrips, & should produce such 
document** for the inspection of the 
claimant. — Monouieff v. Johnston 
(1901), 86 i. L. T. 61.— IR. 

j 

PART III. SECT. 5, SUB-SECT. 

k. Company — Books & accounts 
— Mining company .] — Upon a com- 
plaint. under Railway & Canal Traffic 
Act, 1894, Beet. 1, sub-sect. 1, by 
colliery owners that resp. railway cos. 
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Sect. 5. — Of what documents: Sub-sect. 5, B., C. t 

1). & h\] 

the city books & their bye-laws. — L ondon City v . 
Thomson (1723), 3 Swan. 265, n. ; 36 E. It. 856. 

602. .] — Warriner v. Giles 

(1733), 2 Stra. 654 ; 93 E. R. 964. 

603. East India Co.] — M urray v. 

Thornhill (1726), 2 Stra. 717 ; 93 E. R. 805. 

604. College of Physicians.] — R. v. 

West (prior to 1748), cited in 1 Wils. at p. 240. 

605. — Clement’s Inn.] — Inspection of 

the books of Clement’s Inn, to prove payment of 
poor’s rates, or being within the parish of A., 
denied. — Allan v . Tap (1772), 2 Wm. 131. 850 ; 
96 E. R. 501. 

606. .] — Everybody has a right to 

inspect books of the sessions. — H erbert v. Ash- 
hurner (1750), 1 Wils. 297 ; 95 E. R. 628. 

607. .] — A.-G. v . Pool Coiipn. 

(1790), cited in 3 Hwan. at p. 268, n. ; 36 E. R. 857. 

608. .] — Yarmouth (Isle of Wight) 

Corpn. v. B LAKE (1856), 26 L. T. O. 8. 219. 

.J — See, also , Corporations, Vol. XI 11., 

pp. 302-301, Nos. 335-360 ; p. 349, Nos. 87(5-879 ; 
pp. 422-425, Nos. 1421-1482. 

609. Company — Books & documents — Naviga- 
tion company.] — A statute by which a navigation 
co. were incorporated, provided, that all persons 
interested in the said navigation should have access 
to the books of the co. : — Held: a bond creditor 
suing the co. for his debt came within the statute, 

was entitled to such inspection. — Pontet v. 
Basingstoke Canal Co. (1835), 2 Bing. N. C. 370 ; 

2 Hcott, 543 ; 5 L. J. C. P. 153 ; 132 E. R. 145. 

610. .] — Cartland v. Houston 

<fe British <& South American Steam Naviga- 
tion Co., Ltd., [1912] W. N. 110. 

611. Railway company.] — By a rail- 

way Act, it was provided that it should be com- 
petent to inspect all books, etc., relating to a co., 
at any general or special meeting. An application 
having been made to the ct., on the part of deft., 
against, whom an action for calls had been com- 
menced, & who had not availed himseir of the 
privilege, to order an inspection of the minute book 
of the directors, to enable him to ascertain whether 
there were a competent body present to make the 
call in question, the ct. refused to make the order. 
Srmhle : taking out a summons before a judge at 
chambers is sufficient demand of inspection from 
the directors. 

The object for giving an inspection of documents, 
is not to enable deft, to fish out a defence from 
defect in the proceedings, but, if he has a defence, 
to assist him how lie may be able properly to 

S lead it (1 jOhd Denman, C.J.).— Birmingham, 
Bristol & Thames .Junction Ry. Co. v. White 
(1841), 1 Q. B. 282 ; 2 Jiy. & Can. Cas. 863 ; 4 
Per. & Dav. 649 ; 10 L. J. Q. B. 121 ; 5 ,1. P. 528 ; 

5 Jur. 800 ; 113 E. It. 1139. 


612. Projected railway company.] 

Shaw v. Holmes, No. 559, ante. 

618. Mining company.] — An order 

was made on deft, against one of the committee 
of management of a mining co., worked on the 
cost-book principle for inspection of books & 
papers in the custody of the secretary. — C haffers 
v. Woolmer (1857), 30 L. T. O. S. 126. 

614 . In possession of director after 

company wound up.] — In an action against a 
joint-stock co., the ct. or judge may order one of 
the late directors, the co. having ceased to carry on 
business, to give pltf. inspection of documents not 
denied by such director to be in his possession or 
under his control. — Lacharme v. Quartz Rock 
Mining Co. (1862), 1 II. & C. 134 ; 31 L. .1. Ex. 
508 ; 6 L. T. 502 ; 10 W. R. 799 ; 158 E. R. 832. 
Annotation : — Reid. Dickson v. Noatk & Brecon Ry. (1869), 

L. It. 4 Kxek. 87. 

615. Shareholder’s petition for 

winding up .] — Be Hoover Hill Gold Mining Co. 
(1883), 27 Sol. Jo. 434. 

616. Subscriber’s agreement — At suit of 

allottee of company.] — In an action by an allottee 
of railway shares against a member of the provi- 
sional committee, to recover back his deposit, the 
ct. ordered that pltf. should have an inspection & 
copy of the subscribers’ agreement & parliamentary 
contract, which both pltf. & deft, had signed, & 
which were in the hands of the solrs. of the co. ; the 
pltf.’s affidavit stating that an inspection of them 
was necessary to him for the purpose of framing his 
case, & deft, not showing that they were not witliin 
his power or control. — Steadman v. Arden (1846), 
15 M. & W. 587 ; 4 Dow. & L. 16 ; 15 L. J. Ex. 
310 ; 7 L. T. O. S. 261 ; 10 Jur. 553 ; 153 E. R. 983. 

A limitations: Apld. Ley r. Barlow (1848), 1 Exeh. 800. 
Consd. Re Hawk ok, Ackerman v. Lockhart, 11808] 2 C‘h. 1. 
Reid. Metropolitan Saloon Omnibus Co. v. Hawkins 
(1859), 4 H. & N. 146. 

617. ,J —Where an action was 

brought by an allottee in a railway co., for the 
recovery of his deposit, against a member of the 
managing committee, & it appeared by affidavit 
tiiat the subscribers’ agreement & parliamentary 
contract had been signed by pltf. & deft. & was in 
the hands of the solr. to the co. & to deft. ; & that 
an inspection & copy of those documents was 
necessary for the purpose of proving pltf.’s case : — 
Held : pltf. had a right to such inspection & copy. 
— Ley v. Barlow (1848), 1 Exch. 800 ; 5 Dow. & 
L. 375 ; 3 New Pract. Oas. 68 ; 17 L. J. Ex. 105 ; 
10 L. T. O. S. 376 ; 154 E. R. 340 ; sub nom. Lee 
v. Barlow, 5 Ry. & Can. Oas. 1. 

Annotation : — Apld. He Hawkey, Ackerman v. Lockhart, 
[1898J 2 Ch. 1. 

618. List of shareholders — At suit of 

creditor.] — Cos. Clauses Act, 1845 (c. 16), s. 36, 
gives a judgment creditor of a joint-stock co. a 
right to inspect the list of shareholders if he cannot 
have execution against the co. This right may 
be enforced by rule of ct. or order of a judge. — 


had increased the rates for the carriage 
of coal A' that such increase was un- 
reasonable, the commissioners ordered 
an inquiry as to the damages sustained 
by the appets. in consequence of their 
having been compeiied to pay these 
increased rates : — Held : the railway 
cos. were not entitled to discovery of 
the business books & accounts of 
appets. — Black & Sons i». Calkdonian 
Ry., North British Ry., & Glasgow 
A South Western Ry. Cos. ( 1901 ), 
11 Ry. & Can. Tr. Cas. 176.— SCOT. 

1. Books of account — At suit 

of shareholder .] — A shareholder in a co. 
brought an action to have bis name 
removed from the register on the 
ground of fraudulent misrepresentation 


in the prospectus issued by the co., £ 
applied for louve to luspoct books o 
account disclosed in the affidavits o 
documents : — Held : in the specia 
circumstances of the case, & to sav< 
expense such order might be made. - 
Gibney v. Clayton & Co. (1891), 21 
L. li. Ir. 75.— IR. 


m. Minutes — Settlement of 

action — Alleged collusion .] —Two actions 
involving several parties, referred to the 
same subject matters of dispute. 
Pursuer & Defender in one action were 
oalled as defenders in the other. 
This last action was at the instance of 
a public oo„ & was settled. Defender 
in the other action averred that it was 
settlod by collusive arrangement, for 


tnc purpose or aeieating his rights : — 
Held : he was entitled with a view of 
proving this arrangement, to recover 
from the agent ot the co. excerpts 
from the minutes of the co., & also 
letters between himself as country 
agent, & his correspondent in Edin- 
burgh so far as these related to 
the alleged arrangement. — Millar v. 
Smau. (1858), 19 Dual. (Ct. ot Sesu.) 
142 ; 89 Sc. Jur. 68. — SCOT. 


n. Accident case — Reports re- 

lating to the accident. ] — In an action of 
damages against a tramway co. in 
respect of personal injuries resulting 
from on accident, pursuer moved for 
a diligence to rocover all reports 
relating to the accident made at or 
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Meadeb v . Isle of Wight Ferry Co. (1861), 

0 W. R. 760. 

Statutory inspection under Companies Acts.] 

— See Companies, Vol. IX., pp. 192, 193, 209, 
Nos. 1207-1209, 1295, 1296. 

C. Manorial Documents. 

See R. 8. C., Ord. 31, r. 19. 

See Copyholds, Vol. XIII., pp. 37-39, Nos. 405- 
447 ; p. 41, Nos. 482-484. 

D. Parish Books and other Ecclesiastical Documents . 

619. Parish books — Right of parishioners to 
inspect.] — Parishioners have right to view parish 
books. — Love v. Bentley (1707), 11 Mod. Rep. 
134 ; 88 E. R. 947. 

020. .] — A parishioner has no right 

to inspect parish books, for the purpose of gaining 
information which may be useful to him, with a 
view to support his claim to an estate in the parish, 
& therefore the ct. refused a mandamus for that 
purpose. — R. v . 8MALLPIECE (1821), 2 Chit. 288. 

021 . For parochial purposes only.] — 

The ct. will not compel the vestry clerk of a 
parish to produce & permit copies to be taken of 
documents from the parish chest in his custody, 
for any other than parochial purposes. — May v. 
Gwynne (1821), 4 B. & Aid. 301 ; 106 E. R. 948. 

022. .] — The ct. will not compel 

parish officers to produce the parish books, for the 
inspection even of a parishioner, unless he show 
that it is for parochial purposes only that he 
desires the inspection. — R. v. Osmond (1825), 
4 L. J. O. S. K. B. 52. 

023. Money entrusted to guardians 

Of poor.] — A parishioner rated for the relief of the 
poor is entitled to inspect & take copies of the 
accounts of the disbursement of the money 
intrusted to the guardians of the poor, although 
the account® have been allowed by the visitor. — 
R. v. Great Faringdon Berks Guardians, etc. 
(1829), 9 B. & C. 541 ; 3 Bott. 6th ed. 97 ; 8 
L. J. O. 8. M. C. 3 ; 109 E. R. 202. 

024. Suit as to ownership of estate — 

Inspection by parson or impropriator.] — In an action 
in which the question is, whether an estate belongs 
to the parson or impropriator of a parish or to the 
parish at large, t he parson or impropriator has no 
right to see the parish books. — Cox v. CopriNG 
(1698), 1 Ld. Raym. 337 ; 5 Mod. Rep. 395 ; 91 

E. R. 1121. 

Annotation: — Apld. Burrell v. Nicholson (1832), 3 B. & Ad. 

649. 

025 . Liability for parochial rates.] — Upon 

a bill of discovery in aid of an action to try whether 
pltf.’s house was within the limits of a certain 
parish, & therefore liable to the parochial rates : — 
Held : defts., the parish officers, must produce for 
his inspection the rate books, account books, 
minute books, orders, & other documents which 
related to the matter in question, & were admitted 
by their answer to be in their possession. — 
Burrell v. Nicholson (1833), 1 My. & K. 680 ; 
39 E. R. 838, L. C. ; previous proceedings (1832), 
3 B. & Ad. 649. 

Annotations : — Consd. Combo v. City of London (1840), 


4 Y. & C. Ex. 139 ; Karp v. Lloyd (1857), 3 K. & J. 549. 

Mentd. Smith v. Beaufort (1842), 1 Haro, 507. 

626. Documents of a chapter — St. Paul’s.]- 

Knigiit v. Wotton (1725), Cooke, Pr. Gas. 26 : 
125 E. R. 936. 

627. Inspection by prebendary.]— Pre- 

bendary may inspect charters, etc., of the chapter 
in a suit concerning his p 1 * 0 bend, at reasonable 
times. — Young v. Lynch (1747), 1 Win. Bl. 27 ; 
96 E. R. 14. 

Annotations: — Mentd. It. v. Durham, Bp. (1758), 2 Kony. 

290 ; Mirehouae v. ItomieU (1833), 7 BU. N. S. 241. 

628. Vicar’s books — Suit for tithes.J — A vicar, 
pltf. in a suit for tithes, is not compellable to 
produce & leave in the hands of his clerk in the ct., 
his vicar’s book, & those of former vicars, his 
predecessors, admitted by him, in his answer to a 
cross bill filed against him by deft, for a discovery, 
to be in his possession, & to contain entries 
relating to the payment of sums of money as 
compositions, corresponding in amount with the 
money payments set up by deft, as the modus relied 
on, for the purpose of giving deft, an opportunity 
of inspecting them, in order to assist him in proving 
his defence ; because, whilst they compel pltf. to 
produce evidence in his possession material to 
deft.’s case, they will at the same time protect his 
own evidence from exposure, where it would be the 
necessary consequence of obedience to their order. 

But the ct. will make a limited special order that 
he produce the entries in such books relating to the 
money payments, for the inspection of deft., at 
the office of pltf.’s solr., requiring him to state on 
oath that those produced are all that the books 
contain. — Firkins v. Lowe, Lowe v. Firkins 
(1824), M‘Cle. 73 ; 13 Price, 193 ; 147 E. R. 962. 
Annotations : — Folld. Tomlinson r. Lymor (1829), 2 Sim. 489. 

Refd. Newton v. Berresford (1831), You. 377 ; Hardman 

v. Ellames (1835), 4 L. J. Oh. 181; lie Reuy (1817), 

X T, T n S 4 7fi. 


629. Mandamus to compel — Absolute In first 
instance.] — Rule for an inhabitant of a parish to 
inspect the parish books, there being an issue to 
try the customs as to a church rate in which he is 
interested, may be absolute in the first instance. — 
Anon. (1814), 2 Chit. 290. 

030 . Not to support parishioner’s claim 

against parish.] — R. v. Smallpiece, No. 620, ante . 

031 . Bishop’s register.] — Mayxdamus 

granted to compel a bishop to allow iaspection of 
his register of prosentatioas & institutions to a 
living in his diocese, by a person claiming the right 
of patronage, although the bishop also claimed that 
right.— R. p. Ely (Bp). (1828), 8 B. & 0. 112 ; 108 
E. R. 985 ; sub nom . Finch v . Ely (Bp.), 2 Man. & 
Ry. K. B. 127 ; 6 L. J. O. S. K. B. 223. 

032 . .] — R. v . Ripon (Bp.) (1844), 

3 L. T. O. S. 202 ; 8 J. P. Jo. 388. 

Sec, further. Ecclesiastical Law & Poor Law. 


E. Partnership Books and Documents . 

633. Disclosure to partners inter se — Action 
by executor of deceased parties.] — One of two part- 
ners dying, it was agreed between the survivor A 
the exors. of deceased, that the survivor should 
continue the business & wind up the affairs of the 
partnership. It appeared that the surviving 


about its time to defenders by any 
inspector, driver, conductor, or other 
of their employees, who had been 
present at the time of the accident. 

The ct. granted the diligence, but 
pointed out that it must be understood 
that the call was confined to reports 
made at the time for the purpose of 
Informing the employers of the 
accident, as distinguished from com- 
munications made after It had become 
apparent that there was going to bo I 


litigation. — Finlay v. Glasgow Corpn . , 
[1915] S. C. 615.— SCOT. 

t 

PART III. SECT. 5, SUB-SECT. 5.— D. 

o. Minute -book of kirk-session — 
Containing signatures of witnesses to 
depositions .] — Diligence granted to re- 
cover both the minute-book & draft 
minute-book of a kirk -session, to be 
used at a jury tried, in respect that 
they contained the deposition of 


witnesses, & that the draft alone was 
signed by them.— Stukrock v. Grew 
(1849), 12 Dunl. (Ct. of Bess.) 160. — 
SCOT. 

PART III. SECT. 5, SUB-SECT. 5. — E. 

p. Disclosure to partners inter se — 
Where plaintiff mis d' defendant stiU is 
partner in another firm — Action relating 
to plaintiff's interest in that firm .] — 
Therefore, where pltf., alleging that 
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5.- Of what documents : Sub-sect. 5, E. & F . ; 
sub- sect. 9.J 


partner divided the debts due to the firm into two 
classes. The first class, he, without the con- 
currence of the exors., assumed to himself, & 
transferred to his new books, having debited him- 
self with the amount of the same in the partnership 
books. The second class he did not assume ; but, 
having opened new accounts with some of the 
customers, when he received anything on account 
of such last debts, he entered the same in such new 
books, & also in the partnership books. He & his 
clerk swore that the entries in the partnership 
books exactly tallied both in dates & sums with 
the entries in the new books : — Held : he must 

E roduce for the inspection of the exors., such new 
ooks, to see, as to the first class, when he had 
received such debts, & what profits he had made 
of the. same which the exors. had a right to share ; 
as to the second class, whether he had properly 
appropriated the payments made by such last 
debtors, in discharge of the? old balances due to the 
firm, or whether first in discharge of his own 
advances. — Toulmin v. Copeland (1839), 3 

Y. A C. Ex. 02 5 ; 9 L. J. Ex. Eq. 5 ; 3 Jur. 1948 ; 
100 E. It. 851 ; on appeal , sub now. Copland v. 
Toulmin (1840), 7 (4. it Fin. 349, H. L. 


Annotations : -Mentd. Digby r. Boycatt (184f)), 1 Ilarc. 414 ; 

He (Uuly o (1851), 11 lioav. CAS. 

634. .] — By arts, of partnership, in 

case of the death of a partner the survivor was to 
pay the amount of his capital according to the last 
half yearly rest, & to take the stock, etc. After 
the death of one, a different arrangement was 
entered into between his exors., one of whom was 
the surviving partner, & his widow, who was 
beneficially interested under the will, by which the 
surviving partner was to take the stock at a 
valuation, & get in the credits, & pay the joint 
debts, & out of the share of the deceased partner 
in the surplus, to pay his separate debts & the 
widow’s legacy. The widow by this bill sought to 
set aside this arrangement for fraud, & to have an 
account of the partnership transactions, & of the 
profits subsequent to her husband’s death : — 
Held : pltf. was entitled to the production of the 
accounts of the business, as carried on after 
testator’s death. — Hue v. Richards (1839), 
2 Beav. 305 ; 48 E. R. 1198. 

635. .] — Hall v. II aru heaves, (18(39] 

W. N. 99. 


636. Disclosure to third persons — Consent of 
partner necessary.] — A bill of discovery against a 
surviving partner, charged that he had lately or 
once in his possession, custody, or power, books, 
etc., whereby the statements of the bill would 
appear ; & it prayed, that deft, might- set forth a 
schedule of such particulars as were in his custody, 
etc. ; deft, answered, that after the death of his 
partner he had some books, etc., in his possession, 
which we ic delivered to the representatives of his 


partner, who would not allow him to inspect them ; 
&, save as aforesaid, ho denied that he had lately 
or once any books, etc. : — Held : this answer was 
sufficient. — Mackintosh v. Booker (1837), 0 

L. J. Ch. 233 ; sub nom. Macintosh v. Booker, 
1 Jur. 258. 

637. .] — The sole deft, in a suit 

relating to transactions in which he had been 
engaged with pltf., had made entries relating to 
these transactions in the books of a partnership 
firm of which he was a member: — Held: no 
order could be made on deft, to produce the 
partnership books without the consent of his 
partner. — Hadley v. McDougall (1872), 7 

Ch. App. 312 ; 41 L. J. Ch. 504 ; 29 L. T. 379 ; 
20 W. R. 393, L. JJ. 

Annotations: — Consd. Rattenborry v. Monro (1910), 1011 

L. T. 560. Reid. Vyso v. Foster (1872), 26 L. T. 282 ; 

Kearsley v. Philips (1882), 10 Q. B. I). 36; Carow t\ 

Carew (1891), 65 L. T. 167. Mentd. Kettlcwcll v. Barstow 

(1872), 27 L. T. 258 

638 . Wife’s suit for alimony.] — Carew v. 

Carew, No. 489, ante. 

639. .] — In a petition by the husband 

for dissolution of marriage, the wife applied for an 
allotment of alimony pending suit. The husband 
in his answer admitted that his income from liis 
business amounted t-o £3,000 a year, but objected 
to produce the books of the business before the 
registrar on the ground that they would disclose 
the accounts of the partnership: — Held: (1) 
husband’s answer was incomplete, A he must file 
a fuller & further answer ; (2) he ought not at 
then existing stage of the proceedings to be ordered 
to file accounts & to attend for the purpose of 
being cross-examined upon them. 

Each case must be considered on its own 
merits. ... It must be a very strong case to 
justify the ct. in calling for documents which 
would disclose partnership accounts (Jeune, J.). 
— Tonge v. Tonge, [1892] P 51 ; 91 L. J. P. 87 ; 
97 L. T. 390. 

Annotation : — As to (2) Consd. Sykes v. Sykes, [1897] P. 306. 

Statutory right to inspect.] — See Partnership. 

F. J'ublic Documents. 

640. Books of custom house.] — Benson v. Port 
(1718), cited in 1 Wils. K. B. at p. 240 ; 95 E. R. 
595. 

641. Document filed in Rolls Office.] — At the 

trial of an action of trespass in which the question 
raised was upon pltf.’s title to an estate, upon 
which the trespass was alleged to have been com- 
mitted, a deed was produced by pltf. which came 
by surprise upon deft., who thereupon submitted 
to a verdict. Deft, having obtained a rule nisi 
for a new trial upon the ground of surprise, pltf. 
sought to procure a copy of a deed, said to be in 
the possession of deft., which it was supposed 
might vary the title set up on the deed produced 
by pltf. at the trial : — Held : he was not entitled 
as of right to demand an inspection of the deed ; 


he hud been a partner with deft. & 
others in the Arm of 1. & Co., & that, 
ou the dissolution of that, linn, the 
amount then standing to his credit In 
the partnership books had been carried 
to bis credit In the books of a new firm 
in which ho & deit. only were partners 
applied for an order on deft, to produce, 
for pltf . *h Inspection, the books of 
I. & Co., which appln. was resisted by 
deft, on the ground that the other 

J iartners in the firm of 1. & Co., had au 
nterest in those books, & were not 
parties to the present appln.. or 
showing to have consented to it : — 
Held : pltf. was entitled to the order. — 
Haji Jakaria v. Haji Oasim (1876), 
I. L. 11. 1 Bom. 496. — IND. 


— Necessity for showing 

^ sh ip property in documents.}— 

Whore a document which is not put in 
issue by pltf.’s bill for on account of 
partnership dealings, but is stated in 
the answer as part of deft.’s defence, & 
is admitted to be in his possession, & 
offered to be brought in, deft, cannot 
be compelled to bring it in if no 
partnership property Is shown in it. — 
8hehan v. Glynn (1827), 2 Mol. 387. — 
IR. 

PART III. SECT. 5, SUB-SECT. 5. — F. 

r. Loan register of Public Debt 
Office.] — The Loan Register of the 
Public Debt Office In the Bonk of 
Bengal is a ** public document ” within 


the meaning of the Evidence Act, 
1872, s. 74, & under s. 76, any person 
having an interest in the document 
is entitled to inspect the same & ob- 
tain certified copies thereof. — Chandi 
Charan Dhar r. Boistab Chakan 
Dhab (1904), I. L. K. 31 Calc. 284.— 
IND. 

s. File of proceedings in Bank- 
ruptcy.] — Thero had been a sale of 
mortgaged premise in the usual manner 
in Bankruptcy. The purchaser moved 
in the matter to be discharged for want 
of title. Upon a bill being filed for 
the purpose of setting aside the sale 
pltf., the purchaser, moved that the 
agent to the Conir. should produce 
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& it appearing that the deed was a public docu- 
ment, the contents of which were set forth on the 
face of an inquisition post mortem filed in the Rolls 
Chapel, the ct. refused to compel the production 
of its original. — Wood v. Morewood (1841), 9 
Dowl. 069 ; 3 Scott, N. R. 197 ; 10 L. J. O. P. 
229 ; 5 Jur. 389 ; previous proceedings (1840), 

9 Dowl. 44. 

642. Books of post office — Qui tam information.] 

— Crew v. Blackburn (prior to 1748), cited in 
1 Wils. K. B. at p. 210 ; 95 E. R. 595. 

Election petition.] — See Nos. 04, 05, ante. 

Marked register of votes.] — See Nos. 00, 07, ante . 

643. Mandamus to compel.] — Anstih’s Case 

(1734), Cunn. 37 ; 94 E. R. 1048. 


Sub-sect. 0. — Documents subject to Lien. 

644. Lien no ground of objection.] — A person’s 
having a lien upon a document is no objection to 
his producing it on a trial at nisi prim ; but if 
he fears that it may be abstracted, the judge will 
allow him to stand by the witness while the witness 
is examined respecting it. 

In an action on a bill of exchange, where the 
defence is ? that the bill had been altered, deft, 
cannot go into evidence to show that other bills 
have been likewise altered. — T hompson v . Mosei. Y 
(1833), 5 C. & P. 501, N. P. 

Annotation : — Apld. Hope r. Liddell (18 ft 5), 7 De (I. M. Sc G. 

331. 

645. Solicitor’s lien — Production by client.] - 

A party ordered to produce papers, which are in 
the hands of his soli*., must pay his bill of costs, 
if lie cannot otherwise procure them. 

In causes, where a motion is made for a party 
to produce papers in his custody possession or 
power, the order made is for him to produce them, 
& if they are in the hands of his solr., <te he cannot 
produce them without paying liis bill of costs, he 
must pay it (Lord Eldon, L.G.). — Hx jn Shaw 
(1821), Jac. 270 ; 37 E. R. 853; sub nom. Re 
Howard & Gibbs, Ex p. Shaw, 1 Gl. & J. 124, 
L. G. 

A nnotations Apprvd. Good chap v. Weaving 1 (18.52), 1(5 

Jur. 586. Consd. Liddell v. Norton (1853), Kay, App. xi. 

Apld. Lewis v, Powell, [1807] 1 Ch. 678. Refd. Ilope r. 

Liddell (1855), 7 De G. M. & U. 331. 

646. -.] — A voluntary deed belonging 
to deft., which the bill impeached for fraud, 


which was in the custody of deft.’s solicitor, who 
claimed a lien on it, ordered to be produced for 
pltf.'s inspection, after it had been proved by deft., 
& publication had passed. — Fencott i\ Clarke 
(1833), 0 Sim. 8 ; 58 E. R. 498. 

Annotation : — Refd. A.-G. v. Thompson (1819), 8 Haro, 106. 

647. .J — Deft, before answer became 

bkpt. He put in his answer, stating that certain 
books & letters were in the possession of his solr., 
who claimed a lien on them, & that he could not 
obtain possession thereof. The ct. ordered deft, 
to produce them, with liberty to apply in case of 
need. — Rodick v. Gandell (1847), 10 Beav. 270 ; 

9 L. T. O. 8. 290 ; 50 E. R. 580. 

Annotations: — Consd. Lewis r. Powell, |1897] 1 Ch. 678. 

Refd. Liddell v. Norton (1853), Kay, App. xi. 

04g. .] — Where a member of the 

managing committee of a railway co. undertakes 
to wind up their affairs &, by his attornies, who 
wore also the attornies of the co., possessed 
himself of the deeds of the co. : — Held : he is 
bound to grant an inspection of them to any one 
of the members, at all reasonable times, <te it is 
no answer to an application for such inspection, 
that the solrs. claim a lien on them. 

If parties have a duty to perform they cannot 
part with the subject of it, & give to others a lien, 
so as to deprive the cestui qua trust of it. — Ley v. 
Barlow (1848), 1 Exoh. 800 ; 5 Dow. <fc L. 375 ; 
3 New Bract. Gas. 08 ; 17 L. .1. Ex. 105 ; 10 
L. T. O. S. 370 ; 154 E. R. 310 ; sub nom. Lee v. 
Barlow, 5 Ry. & Gan. Gas. 1. 

Annotation: — Consd. Ur Huwkos, Ackerman t\ Lockhart, 

[1898] 2 Ch. 1. 

649. .] — Where documents belonging 

to a trust are in tin* hands of the solr. to the 
trust, who claims a lien upon them, a trustee deft, 
cannot by answer refuse to disci ose the deeds on 
the ground that the solr. claims his lien, <te will 
not produce them. The course is for the trustee 
to obtain an extension of time to put in his answer, 
which extension of time will be from time to time 
prolonged, until the trustee can pay off, or pro- 
cure a waiver of the lien. Goodchap v. Weaving 

(1852), 16 Jur. 580. 

Annotation: — Refd. Lewis v. Powell, [1897J 1 Ch. 678. 

050. Production by solicitor.] — A solr. 

who refused to allow a deed in his possession to 
be proved on behalf of pltf., because he had a lien 
on it for costs due from deft., was ordered to 
produce the deed at his own expense, & to pay all 


the file of proceedings & depositions at 
the heariiig : — Jirld : a purchaser in 
bkpey. has a right to see the file of pro- 
ceedings Sc depositions. — lie Sloane, 
[1825] 2 Mol. 452.— IR. 

t. Documents held by public board.] 
— The ct. will compel a public board 
to produce in evidence papers which 
have been ' sent to them in their 
official character, when they affect the 
Interest of an individual. — Lkven v. 
Board of Excise (1814), 17 Fac. Coll. 
586.— SCOT. 


a. Indictment in criminal pro- 
secution .] — Where pursuer of an actioi 
of damages for rape applied to recovei 
from the Crown the indictment 
declaration, medical certificate, Sc pre 
cognitions, in a criminal prosecutior 
which had been instituted against 
defender for the same offence, bul 
which had been abandoned, the ct 
allowed the indictment to be produced 
but refused the other articles sought 
to be recovered. — Hill v. Fletchki 
(1847), 10 Dunl. (Ct. of Seas.) 37 ; 1U 
Sc. Jur. 690. — SCOT. 


PART III. SECT. 5, SUB-SECT. 8. 

860 i. Solicitor's lien — Production by 
solicitor .] — The rule that a solr. is 
bound to produce documents subject 

J, — VOL. XVIII. 


to his lien, does not apply when the 
person asking for their production is 
the party to pay the amount claimed, — 
Moon Hi v. Thomas (1858), 1 Ch. Ch. 
19. — CAN. 

850 ii. .] — P. Sc W. were 

solrs. for pltf., who afterwards obtainod 
leave to sue as a pauper Sc appeared by 
other solrs. 1 J . & W. were served with 
a subpoena to produce at the hearing 
documents relating to pltf.’s case 
which had remained in their possession, 
& upon which they claimed a lien in 
respect of costs due to them by pltf. : — 
Held : — 1\ & W. could not be compelled 
to produce. A solr. who is discharged 
by his client holds the papers entrusted 
to him subject to his ifen for costs. A 
solr. has the same lien upon translations 
as he has upon other documeuts, Sc 
the fact that they have been made 
bv the ct.’s interpreters makes no 
difference. — B ai Kesserbai v. Naranji 
Walji (1880), 'l, L. It. 4 Bom. 353.— 
IND. 

850 iii. .] — The right to be 

exercised by a solr. claiming a Hen 
largely depends upon the circumstances 
under which he has ceased to act for 
his client, the test being whether the 
solr. has discharged himself or has been 
discharged by the client. The obliga- 


tion cm the Holr. to give inspection of & 
to produce documents In his possession 
over which he has a lion m an ad- 
ministration action is confined to those 
cases whore they are essential to the 
determination of those questions which 
arise in the normal administration pro- 
ceedings when the estate is being 
actually administered. — v. 

Ahmed Bin Esha (1910), I. L. It. 35 
Bom. 352.— IND. 

850 iv. -.]— Whenever a 

client is hound to produce a deed, for 
the benefit of a third person, so also 
is his solr., though the latter may have 
a lien on it for costs against his client. — 
Furlonu v. Howard (1801), 2 Sch. Sc 
hot. 115.— IR. 

650 v. . ] — If a client, by his 

conduct, make it impossible for his 
solr. to continue any longer connected 
with him, Sc the solr. in consequence 
refuses to continue the connection, he 
will be considered as if discharged by 
his client, Sc will not be ordered to give 
up the client’s deeds Sc papers until 
his costs are paid : but he must 
produce them to be used at the hearing 
Sc for inspection. — S tf.hle v. Scot r 
(1828), 2 Hog. 141.— IR. 

650 vi. . ] — An attorney, O. 

refused either to proceed with a cause 



114 


Discovery, Inspection, and Interrogatories. 


Sect. 5 . — Of what documents : S ub -sect. 0.] 

the costs consequent on his refusal. — B rassing- 
ton v. Brassington (1823), 1 Sim. & St. 455 ; 
57 E. R. 182. 

A tinot<dioi\H Apld. Hope v. Liddell (1855) 7 Do G. M. & G. 
991. Consd. He Hawkes, Ackcnnan v. Lockhart, 11898] 
2 Oh. 1. 

651. .] — A solr. has no lien upon the 

will of his client & cannot refuse to produce a 
deed executed by the client in his favour, contain- 
ing a reservation of a life interest & a power of 
revocation. Where a deed is sought to be im- 
peached, pltf. is entitled to have it produced & 
deft, cannot resist the production upon the 
ground of lien., In a suit instituted against a solr. 
who had also acted in the capacity of steward 
for an account & for delivery of title deeds the ct. 
upon motion ordered the deeds to be delivered up 
to pltf., upon payment into ct. of so much of the 
balance claimed by the answer as was not covered 
by any security. — -Ralph v. Symks (1823), Turn. 
& It. 87 ; 37 E. K. 1028, L. V. 

A nnotations : — Reid. A.-G. v , Thompson (1819), 8 Hare, 
100; Costa Ricu Republic v. Erlutigcr (1871), L. II. 19 
Eq. 92. Mentd. I to hurts v. Jcfforys (1800), 8 L. J. O. S. 
Ck. 187 ; I)c Bay v. Griffin (1875), 10 Ch. App. 292, n. ; 
Angus v. Me Lachlan (1882), 29 C?h. R. 920 ; He Taylor, 
Stilomuii & Underwood, 11891] 1 (Jh. 590 ; He Morris, 
11908] 1 K. B. 472. 

652. — - - — .] — In answer to a rule to pro- 
duce an agreement to lx* stamped, deft, swore* 
that lx* had deposited it, prior to the action, with 
his town agent, who had a lien thereon. Pltf.’s 
affidavit- stated that the town agent refused to 
produce it pursuant to instructions from deft. 
The* ct. made the rule absolute for production 
forthwith. — Hill r. Daniel (1816), 8 L. T. (). S. 
187. 

653. .] — A deed containing a recital 

alleged to he material to the case of deft-s. in a 
suit was in the custody of the solr. of some of the 
parties to the deed, A- he claimed a lien on it in 
respect of the costs of its preparation. On his 
being called as a witness by clefts., who were not 
Ids clients or parties to the deed, to produce it : — 
Held : he could not refuse to do so by reason of 
his lien. — H ope r. Liddell (1855), 7* Do G. M. 
& G. 331 ; 3 Eq. Hep. 790; 24 L. J. Oh. 601 ; 

25 L. T. O. H. 231 ; 1 J ur. N. S. 665 ; 3 W. li. 581 ; 
44 E. R. 120, L. J.J. 

654. - --- — - — .] — Soils, employed by the 
husband to prepare a marriage settlement ; - - 
Held : not bound to produce it to the trustees 
until their bill had been paid. — Re Gregson (1858), 

26 Beav. 87 ; 53 E. It. 820. 

Annotations : — Reid. Fowler v. Fowler (1881), 50 L. J. Ck. 
086. Mentd. He Lawrance, Bowker v. Austin, 11804 J 
1 Ch. 550. 


655. ,] — A solr. who is a deft, in a 

suit cannot refuse to produce documents belonging 
to his client on the ground that he has a lien for 
costs, even when pltfs. in the suit claim under his 
client. — Lockett v. Cary (1864), 3 New Rep. 405 ; 
10 Jur. N. S. 144. 

Annotatums : — Retd. Fowler v. Fowler (1881), 29 W. It. 800 ; 

Pratt v. Pratt (1882), 47 L. T. 249. 

656. .] — a solr. having a lien on 

documents in his possession belonging to his 
client, party to an action, may not embarrass 
proceedings taken in the action by a third party 
by refusing to produce the documents if wanted 
by that third party for the purpose of his pro- 
ceedings, even though the documents may have 
come into the solr.’s possession before the com- 
mencement of the action. 

At the time of the death of testator his solr., 
C., had in his possession certain documents 
belonging to deceased & on which he, O., had the 
ordinary solr.’s lien. Subsequently the exors. 
of deceased employed C. to institute an action 
for the administration of the estate, & the usual 
administration judgment was pronounced. The 
action after judgment not being prosecuted with 
due diligence, conduct of the proceedings was, 
by order, given to a creditor, the estate being 
insolvent. The exors. however remained parties 
& C. continued to act for them : — Held : notwith- 
standing his lien, O. was bound to produce to 
the creditor the documents in his, C.’s, possession, 
to enable the creditor to take steps for getting in 
a mtge. debt due to the estate. — Re Hawkes, 
Ackerman v. Lockhart, [1808] 2 Ch. 1 ; 67 

L. .1. Ch. 284 ; 78 L. T. 336 ; 46 W. R. 445 ; 42 
Sol. .Jo. 381, 0. A. 

Annotations : — Consd. Re Jones & Roberts (1905), 74 L. J. Ch. 

458 : He Rapid Road Transit Co., 11909] 1 Ch. 90. Folld. 

He Caudery, London Joint Stock Bank v. Wigktman 

(1910), 54 Sol. Jo. 444. Mentd. Re Safety Explosives, 

11901 J 1 Ch. 220. 

657. .] — A solr. will be ordered to 

produce & deliver up to the receiver appointed in 
an administration action documents over which 
lie has a lien for costs. It makes no difference 
that the documents came into solr.’s possession 
before suit . — Re Caudery, London Joint Stock 
Bank v. Wightman (1010), 54 Sol. Jo. 444. 

658. Document not possessed for 

purposes of suit.] — A solr. who had been em- 
ployed by an administratrix in the administration 
of deceased’s estate, was also employed as her solr. 
in a suit subsequently instituted by a creditor of 
deceased. Pending the suit, the administratrix 
went to reside abroad, & forbade the solr. to 
proceed any further witli the suit. Afterwards 
the creditor obtained a decree & a receiver of the 
estate was appointed. Papers relating to the estate 


unless pltf. furnished him with the neces- 
sary funds, or to hand the papers to 
another attorney, unless repaid costs 
out of pocket. On pltf.’s petition : — 
Held: C. should hand to the new at- 
torney, P., such papers Sc documents 
connected with the cause as, upon 
Inspection, I), might deem necessary 
to the effectual prosecution of the 
suit- ; pltf. consenting that C. should 
have alien on any funds that might be 
realised thereby, Sc B. undertaking to 
proceed without delay to bring the 
suit to a termination, unless counsel 
Hkould otherwise advise ; in which 
event D. undertook to hand buck ail 
the deeds & papers to (\, immediately 
upon receipt of such advice. — Stra no- 
ways r. Harman (1839), 1 I. Eq. R. 
407 — IR. 

660 vil. .) — After decree to 

sell, the solr. of one deft., a mtgee., 
>vho had been paid, but had not re -con- 
veyed, having the mtge. -deed in bis 


possession, being made a party by 
supplemental bill, admitted by his 
answer that he held the deed, upon 
which he had a lien for the mtgee. ’s 
costs. On motion by pltf. against the 
solr. : — Held : he should bring in the 
deed, without prejudice to any claim 
that he might have against his own 
client. — Flumptrk v. O’Deli. (1842), 1 
I. Eq. R. 113.— IR. 

660 viii. .] — A witness hav- 

ing obtained possession of documents 
in the capacity of pltf.’s attorney, on 
which he has a lien, is not compel- 
lable to produce them. — Queeley v. 
Warren (1847), Dl. D. Sc Osb. 169.— 
IR. 

660 ix. .] — When a solr. has 

a lion upon papers of his clients, which 
are required for the purposes of a suit, 
the ct. can force him to bring in the 
deeds ; & can preserve his rights as 
they existed, on the papers. — E dge 
r. Billing (1849), 1 Ir. Jur. 285.— IR. 


650 x. -. ] — A law -agent who 

had a hypothec over documents in his 
possession for a business account due 
to him by his employer, the pursuer 
of a jury cause, appointed to produce 
them, without payment or reservation, 
under a diligence obtained by defender, 
but found that pursuer could not use 
them at the trial without paying his 
agent’s, haver’s, account. — Mont- 
gomerie v. A. B. (1845), 7 Dunl. (Ct. 
of Sess.) 553.— SCOT. 

b. Production by personal repre- 

sentative .] — A client cannot compel 
tho exor. of his attorney to produce 
his papers in et., though only for the 
purpose of using them there, & not to 
take them out of the exor.’s possession, 
without paying the costs due. — 
Magrath v. Mubkerry (1787), 1 

Ridg. Pari. Rep. 409, 476 ; Vern. Sc 
Scr. 171. — IR. 

o. .1 — The ct. has not 

jurisdiction to order the personal 
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had come into the solr.’s possession, not for the 
purposes of the suit merely, but for those & other 
purposes, & he claimed a lien on them for his 
costs of the suit, & other business. A petition, 
by the creditor, praying for a reference to ascertain 
whether the solr. had any lien on the papers, & 
that he might bo ordered to deliver them up to 
the receiver, was dismissed. — Waiiburton v. 
Edge (1839), 9 Sim. 508; 8 L. J. Ch. Ill ; 3 
Jur. 100 ; 59 E. R. 454. 

A nnotations : — Consd. Re Hawkes, Ackerman v. Lockhart, 

11898] 2 Ch. 1. Refd. Hope v. Liddell (1855). 7 De G. 

M. Sc G. 331. Mentd. Stedmnn v. Webb (1839), 4 My. Sc 

Or. 316. 

659. On payment of costs.] — Two 

defts., one of whom was a solr., admitted by their 
answer that documents were in their power : 
their solr., with his partner, claimed a lien upon 
them for costs ; & on a motion that defts. should 
pay the costs in order to facilitate the produc- 
tion of the documents, the ct. declined to make 
the order. — Wrougiiton v. Barclay (1817), 8 
L. T. O. 8. 442 ; 11 Jur. 271. 

Annotation ; — Refd. Lewis v. Powell (1897), G6 L. J. Ch. 

463. 

060. On winding up of company.] — 

Under Cos. Act, 1802, c. 89, s. 115, the solrs. of a 
co. may be compelled, on a summons obtained by 
the official liquidator in the winding up of a co., 
to produce documents relating to the co., without 
prejudice to their lien for costs . — Re South Essex 
Estuary & Reclamation Co., Ex p. Paine & 
Layton (1809), 4 Ch. App. 215 ; 38 L. ,T. Ch. 305, 
L. C. 

A nnotations : — Consd. lie Capital Firo lnsoo. Assocn. (1883), 

24 Ch. D. 408. Refd. lie Hawkes, Ackerman r. Lockhart, 

[1 898] 2 Ch. 1. 

661. .] — An order having been 

made for winding up a co., applications were 
made by the official liquidator against B., a solr. 
employed by the co. before the winding up, that 
B. might be ordered to deliver up the following 
documents : 1. the share register & minute book, 
which were in B.’s hands before the commence- 
ment of the winding up ; 2. other documents 

which came to B.’s hands after the presentation 
of the winding-up petition, but before the winding- 
up order ; 3. documents relating to allotments of 
shares which had come to B.’s hands before the 
presentation of the petition. B. resisted appli- 
cations on the ground that he claimed a lien. The 
judge ordered that all the documents should be 
delivered to the liquidator subject to the lien, if 
any, of B. : — Held: (l) the order was right as 
regarded the share register & minute book, for 
the directors had not power to create any lien on 
them which could interfere with their being used 
for the purposes of the co. ; (2) the order was 
right as to class 2 ; for a solr. could not assert 
against documents which came to his hands 
pending the winding up any such lien as would 
interfere with the prosecution of the winding up ; 
(3) the order for delivery of class 3 must be dis- 
charged, for the winding-up order could not defeat 
any valid lien existing at the time when the winding- 
up petition was presented. — Re Capital Fire 
Insurance Assocn. (1883), 24 Ch. D. 408 ; 49 
Jj. T. 697 ; 32 W. R. 260 ; sub nom . Re Capital 


Fire Insurance Assocn., Ex p. Beall, 53 L. J. 
Ch. 71, C. A. 

Annotations : — As to ( 1) Expld. Re Anglo -Maltose Hydraulic 
Dock Co. (1885), 54 L. J. Ch. 730. Consd. Re Hawkes, 
Ackerman v. Lockhart, [1898] 2 Ch. 1. Refd. Boden v. 
Hensby, [1892] 1 Ch. 101 ; Re Kent Coalfields Syndicate, 
[1898] 1 Q. B. 754 ; Rc Caudory, London Joint Stook 
Bank v. Wightman (1910), 51 Sol. Jo. 444 ; Dessau v. 
Peters, Itushton, 11922] 1 Ch. 1. As to (2) Coned. Re 
Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1. Refd* Re 
Anglo-Maltese HydraiiUc Dock Co. (1885), 54 L. J. Ch. 
730 ; Bodon v. Honshy, [1892] l Ch. 101 ; Re Caudory, 
London Joint Stook Bank v. Wightman (1910), 54 Sol. Jo. 
411 : Dessau v. Peters, Rush ton, [1922] 1 Ch. 1. As to 
(3) Refd. Re, Rapid Road Transit Co., [1909] 1 Ch. 96. 

662. On change or discharge of solicitor.] 

— A solr. discharged by his client or his repre- 
sentatives is not bound to produce the papers in 
his possession for the purposes of the cause his bill 
of costs not being paid. — Lord v . Wormletgiiton 
(1822), Jac. 580 ; 37 E. R. 969, L. 0. 

Annotations : — Distd. Evans v. Delogal (1835), 4 Dowl. 
374. Consd. Healop v. Metcalfe (1837), 3 My. Sc Cr. 183. 
Distd. Simmonds v, G. E. lly. (1868), 3 Ch. App. 797. 
Consd. Re Boughton, Boughton v. Boughton (1883). 23 
Ch. 1). 169; Re Hawkes, Ackerman v. Lockhart., [1898] 

2 Ch. 1 ; Re Rapid Road Transit (Jo., [1909] 1 Ch. 96. 
Refd. Re LucaH, Ex p. Shore (1832), 1 L. J. Bey. 115 ; 
Bozon v. Holland (1839), 4 My. & Cr. 354 ; Re Falthfull, 
Re L. B. Sc S. C. Ry. (1868), L. R. 6 Eq. 325 ; Belaney 
v. Ffronch (1873), 8 Ch. App. 919, n. ; Newington L. IL 
v . Eldridgo (1879), 12 Ch. D. 349. Mentd. Hunter v. 
Leat.hley (1830), 10 B. & C. 858. 

003, .] — Pltf. in a suit became bkpt. 

& the suit was revived by his assignee who em- 
ployed a different solr. : — Held : the solr. of 
original pltf. must product? the documents in his 
possession which were necessary for drawing up 
the decree, notwithstanding his lien ou them for 
costs, even though the documents were not. 
strictly in evidence in the cause. — Himmonds v. 
Ore at Eastern Ry. Co. (1868), 3 Ch. App. 797 ; 
38 L. J. Ch. 87 ; 19 L. T. 235 ; 10 W. R. 1100, 
L. JJ. 

Annotations .—Refd. Re HawkOH, Ackerman r. Lockhart, 
[1898] 2 Ch. 1; Rc Rapid Road Transit Co., [1909] 1 
Ch. 96. 

004, .] — Although a solr. who dis- 

charges himself cannot set up a lien for costs as 
a reason for not delivering up papers necessary 
to enable his client to proceed with pending 
matters in litigation to which they relate ; yet a 
solr. who has been discharged by the client may 
set up such lien, & will not be ordered to produce 
or deliver up to the client the papers on which 
he claims the lien, although his not doing so will 
embarrass the client in prosecuting or defending 
his claims. Such lien is a general one, Sc extends 
to all costs due from the client to the solr. — Re 
Faithfttll, Re. London, Brighton Sc South 
Coast Ry. Co. (1868), L. R. 0 Eq. 325 ; 18 L. T. 
502. 

Annotations : — Consd. Re Hawkes, Ackerman v. Lockhart., 
[1898] 2 Ch. 1. Refd. Robins v. Gotdingham (1872), 
L. R. 1 3 Eq. 440 ; Rc Hanbury, Whitting Sc Nicholson 
(1896), 75 L.T. 449. 

005, .] — -Documents in the posses- 

sion of a former solr. of a pltf. who claimed a lien 
for costs upon them will not be ordered to be 
produced for defts.’ inspection. — Kettlewell v. 
Barstow (1872), 20 W. R. 021 ; subsequent pro - 
ceedings, 7 Ch. App. 686, L. JJ. ; previous pro - 
ceedings (1871), 40 L. J. Ch. 375. 

Annotation : — Consd. Lewis v. Powell (1897), 45 W. R. 438. 


representatives of a deccasod solr. to 
deliver up title deeds on which they 
claim a lien. — A llen v. Jehvoisk 
(1847), 11 I. Eq. R. 583.— IR. 

d. — • - — --.] — Deft, stated that 
a deed was in the possession of the 
personal representative of a solr. 
who claimed a lien on it. The ct. 
ordered him to produce it, with lilierty 
to apply, if production or inspection 
of the deed was refused by the party 


who had it, on payment of the costs 
due to him. — M onbel v. Lindsay 
(1849), 13 U Eq. R. 144.— IR. 

e. .] — A person who had 

acquired right to certain heritable 
property, under a mortis causa deed 
executed by his mother, conveyed the 
property to a third person, who raised 
an action against the representatives of 
the law-agent who had prepared the 
mortis causa deed, for exhibition & 


delivery thereof, the same being in 
their custody : — Held : defenders were 
entitled to retain the deed until pay- 
ment of an account due to the agent 
oy his client, the granter Of the 
mortis causa deed. — Paul v. Mmklf. 
(1868), 7 Macph. (Ct. of Sees.) 235 ; 
41 Sc. Jur. 136. — SCOT. 

f . Third person's lien — Cost of 
production — Indemnity,] — Where a 
party referred in his affidavit to 

I 2 
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Seel. 5 . — Of what documents: Sub-sects . 6, 7 d: 8. 

Sects. 6 <£• 7.J 

666. — — .]- — 8olrs. for the trustees of an 

estate which is under the administration of the 
ct. have not, after their discharge, such a lien for 
costs <& money advanced in the suit as will enable 
them to refuse production of documents which are 
required by the receiver for the management of 
the estate.— B elaney v. Ffrkncii (1873), 8 Oh. 
App. 018 ; 43 L. J. Oh. 312 ; 29 L. T. 700 ; 22 
W. it. 177, L. JJ. 

Annotations : — Difltd. He Capital Fire Insce. Assocn. (1883), 
24 Oh. D. 408. Consd. lie Houghton, Houghton v. 
Houghton (1883), 23 Oh. 1). 100 ; Hutchinson v. Norwood 
(1880), 54 L. T. 842 ; Re Hawkcs, Ackerman v. Lockhart, 
f 1898] 2 Ch. 1. Expld. Re Rapid Hoad Tran nit Co., 
1 1909] 1 Ch. 90. Refd. Re Ouudery, London Joint Stock 
Bank v. Wightman (1910), 54 Sol. Jo. 444. 

667. .] — Deft., shortly after tiling 

an affidavit as to documents, entered into liquida- 
tion of his affairs by arrangement. Home time 
afterwards he changed his solrs. Pltf. applied 
for production of the documents, which d eft- 
resisted on the ground that they were in the pos- 
session of his former solrs., who claimed a lien on 
them: — Held: (1) an order for production must 
be made, with liberty to apply in case deft, found 
it impossible to produce the documents ; (2) pltf. 
not to attach deft, without leave of the ct. 

A solr. has no right to set up a lien acquired in 
the cause against the rights of other parties in the 
cause to production (James, L.J.). — Vale v. 
Oppert (1875), 10 Ch. App. 340 ; 44 L. J. Ch. 570 ; 
33 L. T. 41 ; 23 W. I t. 780, L. J J. 

Annotations: — As to (1) Consd. Lewis v. Howell, 1 1 897 J 
1 Ch. C78 : lie Rapid Road Transit Co.. 11909] 1 Ch. 96. 
Refd. l’olini v. Cray, Hturla v. Freceiu (1879), 11 Ch. I). 
741 : Re Hawkcs, Ackerman r. Lockhart, 11898] 2 Ch. 1. 

668. .] — The solr. for the parties to 

an administration action will not , on a change of 
solr., be allowed to assert his lien for costs on 
papers in his possession in such a way as to 
embarrass the proceedings in the action. On the 
contrary, he must produce the papers when they 
are required for the carrying on of the proceedings. 
— He Boughton, Boughton v. Boughton (1883), 
23 Ch. I). 109 ; 48 L. T. 413 ; 31 W. H. 517. 
Annotations : — Distd. Re Cupital Fire Insce. Assocn. (1883), 

24 Cli. D. 408. Consd. Bodon r. Hensby. r 1 892] 1 Ch. 101 ; 
Re Hawkcs, Ackerman v. Lockhart, 11898] 2 Ch. 1. 
Refd. Bat Um r. Wedgwood Coal & Iron Co. (1884), 54 
L. J. Ch. 686; Hutchinson r. Norwood (1886), 51 L. T. 
842 ; Dessau r. Peters, Rushton, 11922] 1 Ch. J, 

669. .]— If is not an answer to an 

application for production of documents that they 
are in the hands of resp.’s former soils., who claim 
a lion over them for costs & that he disputes the 
bill ; but the order for production will contain 
liberty to apply in case lie really cannot obtain 
the documents. — L ewis v. Powell, [1897] 1 Ch. 
678 ; 66 L. J. Ch. 463 ; 76 L. T. 283 ; 45 W. R. 
438 ; 41 Sol. Jo. 385. 

670. Mortgagee’s lien — Deeds deposited as col- 
lateral security.] — Where, in suit for the admini- 
stration of a testator’s estates a mtgee. was 
ordered to produce before the master all deeds 
& writings relating to the estate which were in 
his custody or power, he does not sufficiently 
account for the non-production of them by stating, 
that several years before the decree he had 


deposited them with a third person as a collateral 
security for money advanced by him. — Rogers 
v. Rogers (1842), 6 Jur. 497. 

671. Pawnbroker’s lien — Letters deposited with 
other goods.] — Documents relating to matters in 
question in a suit were pledged by deft, previous 
to the institution of the suit : — Held : was not 
compellable to redeem them for the purpose of 
production. — Liddell v . Norton (1853), Kay, 
App. xi. ; 2 Eq. Rep. 668 ; 23 L. J. Ch. 169 ; 
22 L. T. O. 8. 211 ; 69 K. R. 317. 

Annotation : — Distd. Hope r. Liddell (1855), 7 l>e G. M. & G. 

331. 

672. Lien for literary work.] — Pltf. had insti- 
tuted a suit for the recovery of letters & documents, 
upon which deft, claimed a lien for literary labour 
performed thereon at pltf.’s request, part of such 
labour consisting of notes, etc., written upon the 
documents themselves. Upon a common summons 
by pltf. that deft, might be ordered to produce 
the letters & documents, & pltf. be at liberty 
to inspect the same, the ct. granted the application. 

- — Brougham (Lord) v. Cauvin (1868), 37 L. J. 
Ch. 691 ; 18 L. T. 281 ; 16 W. R. 688. 

673. Refusal of holder to part with documents — 
Effect on party committed for non-production.] — 
Deft, was committed for the non-production of 
documents admitted by him to be in his possession 
or power. It afterwards appearing that, prior 
to the suit, they had been deposited with a third 
party, who claimed a lien thereon, which deft, 
was unable to satisfy, he was discharged from 
custody without producing them. — North v. 
Huber (1861), 29 Beav. 437 ; 30 L. J. Ch. 666 ; 
25 J. I\ 484 ; 7 Jur. N. 8. 767 ; 54 E. R. 696. 

674. Lien of clerk to local board — Acting as 
board’s solicitor.] — Where a solr. has been 
appointed clerk to a local board with a salary, for 
conducting the legal as well as the ordinary business 
of the board, it was held by the judge, upon an 
interlocutory motion in an action for mandamus 
to compel production of papers, that, whatever 
claim the clerk might have against the board for 
payment of costs in respect of professional services, 
fie had no right, being in the relation of servant 
to the board, to refuse production of the legal 
papers or other documents claimed by the board 

belonging to them : — Held : on appeal, as such 
an order would prejudice the clerk’s lien, it could 
not be made before the trial of the action, with- 
out payment into ct. of a sum sufficient to meet 
the amount claimed by the clerk, upon which he 
was to have the same lien as upon the papers, & 
the ct. ordered that upon that being done the 
clerk should deliver up to pltfs. all books & papers 
claimed in the action. — Newington Local Board 
v . Eldridge (1879), 12 Ch. D. 349, C. A. 


Sub-sect. 7. — Documents relating to Land. 

See Sect. 9, sub-sect. 2, O., post. 

Mortgage deeds.] — See Sect. 4, sub-sect. 5, ante. 
Purchasers for value without notice.] — See Sect. 
4, sub-sect. 6, ante. 


documents In the hands of a third 
person, who refused to give them up 
until paid certain charges which were 
disputed ; — Held : tho opposite party 
must content himself with Inspecting 
tho documents & taking copies, unless 
he would agree to indemnify his 
opponent against the cost of obtaining 
the documents. — Hog a boom r. Cox 
(1892), 15 P. R. 23, 127.— CAN. 


g. Action for account — Mortgages in 
dispute — Plaintiff *8 lien.}— Pltf. filed 
a bill against his assignee’s represen- 
tative for an account, charging that 
certain intges. then in his possession, 
& apparently belonging to the as- 
signee s estate, in reality were part of 
pltf.’s estate. Pltf. objected to pro- 
duce tho intges. on the grounds that 
they were held by the assignee as 


pltf.’s trustee, & that he had a Hen on 
them for moneys expended by him on 
account of the properties covered by 
them. The answer denied, on informa- 
tion & belief, that the mtges. had ever 
been the property of pltf. Upon tho 
application of deft., an order was 
granted requiring production of the 
intges. — Rhodes i\ Nkild (1859), 
1 Ch. Ch. 131,— CAN. 
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Sub-sect. 8. — Bankers’ Books. 

See Bankers & Banking, Vol. III., p. 129, 
No. 48 ; pp. 305-309, Nos. 993-1022. 

675. Agent’s banking books — Action for ac- 
count.] — Bill filed against a steward for an account 
of moneys received in that capacity, & of the 
interest made by him of it. By his answer he 
admitted he received this money, & mixed it with 
his own, & used it accordingly. This admission 
will induce the ct. to direct a production of his 
banker’s books, though they may contain many 
other private matters. — Salisbury (Earl) v. 
Cecil (1780), 1 Cox, Eq. Cas. 277 ; 29 E. It. 1165, 
L. C. 

Annotation : — Mentd. Makepeace v. Rogers (1865), 5 Now 
Rep. 399. 


Sect. 6.— THE NOTICE TO PRODUCE. 

See R. S. C., Ord. 31, rr. 15, 16. 

676. Service of — Where parties producing 
jointly.] — A. & B., by their joint answer, admit 
certain documents to be in the possession of A. 
B. must be served as well as A. with notice for 
production of them. — Smith v. Sidney (1842), 
6 Jur. 432. 

677. Essential.] — Rc Credit Co., No. 59, 

ante . 

678. Form of.] — Re Credit Co., No. 59, ante. 

Of what documents.] — See Sect. 5, sub-sect. 2, 

ante. 

At what stage of proceedings.] — See Part II., 
Sect. 5, sub-sects. 2, 3, ante . 


Sect. 7. — ORDER UNDER EVIDENCE ACT, 1851. 

See Evidence Act, 1851 (c. 99), s. 6. 

679. General rule.] — The power to order an 
inspection of documents given by above Act, s. 6, 
is not a power of compelling the discovery of 
documents in the possession of the opposite party. 
To obtain such inspection, it must be shown that 
an action or legal proceeding is pending ; that 
there are circumstances sufficient to establish a 
prirnd facie case that the documents are in the 


possession or under the control of the opposite 
party, & that they relate to such action or legal 
proceeding ; & that the appet. would by a bill 
of discovery or other proceeding in equity obtain 
an inspection. The right of a pltf. in equity to a 
discovery is limited to a question in the cause, & 
to such material documents as relate to the 
proof of the appet. ’s case on the trial, & does not 
extend to the discovery of the manner in which 
the opponent’s case is to be established, or to 
evidence which relates exclusively to his case. 
Under this statute, the appet. must therefore 
show the nature of the question to be tried, & 
state with sufficient distinctness the reason of the 
application & the nature of the documents, in 
order to satisfy the ct. or judge that the documents 
are desired to enable the party to support his own 
case, & not to find a flaw in the case of his opponent ; 
& also that the opponent may admit or deny the 
possession of the documents, or excuse their 
production on the ground that they relate ex- 
clusively to his own case or that he is privileged 
from producing them. 

Where, therefore, to an action by an architect 
for the commission due for superintending certain 
buildings for deft., the affidavit in support of a 
rule for inspecting pltf.’s journal or day-book 
alleged that the work was never done ; that, if 
done, it was charged at too high a rate, & also 
that it was done upon the credit of another, but 
the authority of that other to pledge deft.’s credit 
was not negatived : — Held : although the affidavit 
was defective in this respect, yet deft, was entitled 
to the inspection, to see if there were any entries 
relating to the work, & what prices were charged. 
— Hunt v . Hewitt (1852), 7 Exch. 236 ; 21 

L. J. Ex. 210 ; 19 L. T. O. 8. 187 ; 16 Jur. 503 ; 
155 E. R. 931. 

Annotations: — Apld. Iticcard v. lnclosuro Comrs. (1854), 
4 E. & B. 329 : Chartered Bank of India, etc. v. Rich 
(1863), 4 B. & 8. 73 ; Hill v. Campbell (1875), L. R. 10 
C. 1\ 222. Refd. Price v. Harrison (1860), 29 L. J. C. P. 
335 : Peru Republic v. Weguoliri (1872), 41 L. J. C. P. 
144. 

680. -.] — The right of pltf., under above 

Act, to inspect deeds in deft.’s custody, where 
such a right exists, cannot be limited by what is 
necessary to make out a prirnd fade case ; but it 


PART III. SECT. 5, SUB-SECT. 8. 


h. General rule.] — The privilege 
& prohibition contained in the Bank 
Act against the examination of cus- 
tomer’s accounts are given for the 
protection of the customer himself, & 
arc directed against the voluntary 
exposing of the costumer’s accounts by 
the bank, & do not prevent proper 
inspection of a customer’s account 
cither in an action brought by himself, 
or by any other person standing in his 
rights or attacking any transactions 
between him & the bank, where they 
are alloged to be collusive, fraudulent, 
& preferential. When it is sought to 
have special persons to inspect the 
books of tho adverse party thoro must 
be special circumstances, & the person 
to be allowed to inspect Bhould be 
named in tho affidavit Sc his quali- 
fications shown. — Canadian Bank 
of Commerce v. Wilson (1908), 8 
W. L. R. 266. — CAN. 


k. Account of garnishee . ] — In gar- 
nishee proceedings an issue had been 
ordered as to the indebtedness of the 
garnishee to the judgment debtor, 
with mutual rights of interrogation & 
discovery. Before getting disoovery 
or delivering interrogatories the judg- 
ment creditor applied on summons for 
an order that garnishee’s bank should 
deliver a copy of all entries in its 
bankers’ books relating to transactions 
& accounts of the garnishee during the 


relevant period : — Held : as tho judg- 
ment creditor could get tho information 
by discovery, he was not entitled to tho 
order.— Chaleyer v. Smith, L1920J 
V. L. R. 40.— AUS. 

l. Account of acceptor of bill of 
exchange — Action by bank against 
drawer & indorser. J — An action having 
been brought by pltfs., a banking co., 
tho indorsees, against the drawer & 
indorser of a bill of exchange, which tho 
latter had drawn & endorsed for tho 
accommodation of tho acceptor : — 
Held : deft, was entitled to an inspec- 
tion of tho accounts kept by pltfs. 
with the acceptor. — National Bank 
of Ireland v. Davis (1853), 5 Ir. Jur. 
152.— IR. 

m. Rank being wound up.] — In an 
action at tho instance of a shareholder 
in a bank which stopped payment, 
& was in the course of being volun- 
tarily wound up, against the co. Sc 
its liquidators, for reduction of a sale 
of shares by the bank to pursuer, on 
the ground of false representations 
pursuer was allowed, with a view to 

E reparation for trial, full access to all 
ooks & documents of tho bank, Sc 
diligence for recovery of such docu- 
ments “ tending to instruct tho 
averments on record,” as he might 
point out at sight of a commissioner ; 
out held that he was not entitled to 
recover documents prepared by, or 
under the authority of, the liquidators 


appointed to wind up the affairs of tho 
bank, with rofcrcnco to any action by 
or against tho bank except actions for 
payment of ordinary debts due to or 
by the bank. — Adpie v. Western 
Bank (1864), 36 So. Jur. 399.— SCOT. 

n. Correspondence between head 
office & branches — Relating to cus- 
tomers not parties .] — Confidential cor- 
respondence between a bank Sc its 
branches & confidential documents 
relating to tho dealings of tho bank 
with customers not parties to tho suit, 
which are relevant to the issue between 
the parties, are not privileged & are 
not excluded from inspection & pro- 
duction. — Hainhford v . African 
Banking Corpn., Ltd. (1912), C. P. D. 
729 — S. AF. 


PART III. SECT. 6. 

o Service of — Essential — Suffi- 
ciency of notice .] — A notice to produce 
a writ of execution issued uy the 
et. of request commissioners, some few 
days after tho commencement of an 
assize, defts. being more than 90 
miles from the assize town . Held : 
insufficient. 

In trespass for taking goods : — Held : 
a notice to produce a writ of execution 
was not dispensed with by tho writ 
being pleaded in justification, the 
general issue being also on tho record. — 
McCrae v. Osborne (1843), 6 O. S. 
500.— CAN. 
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Sect . 7. — Order und er Evid ence Act, 1851. Sect , 8j] 

extends to any deeds which may tend to support 
or strengthen the case on the part of pltf. The 
rule that one party has no right to inspect docu- 
ments which make out the title of the other, does 
not apply, if they also make out his own. In 
an action of ejectment on title, the deeds which 
constitute the title of deft, may be inspected as 
evidence for pltf., if it appear upon the affidavits 
that the recitals may tend to support his case ; 
for instance, as to pedigree ; A inspection will not 
be refused on the mere suggestion that possibly 
it might be made available for the purpose of 
adapting the evidence to the recitals. 

Pltf. claiming as tenant in tail under the will 
of his great-grandfather, on the determination of 
successive life estates in the grandfather A father, 
deft, claiming as devisee of one to whom the grand- 
father had conveyed the premises, inspection was 
granted to pltf. of three deeds, one by which the 
premises were conveyed to testator, the great 
grandfather, in fee ; A one by which they were 
conveyed by the grandfather to the person under 
whom deft, claimed ; A the deed under which lie 
claimed to have taken from that person, on an 
affidavit stating that the latter deed would con- 
tain recitals, showing that the grandfather took 
under the will of the original devisor, A a recogni- 
tion of the will.— Coster v. Baring (1854), 2 
0. L. K. 811. 

681. Sufficiency of grounds.] — In an action by 
a sharebroker in respect of the purchase of stock, 
in which the bill of particulars allowed several 
credits, deft, applied, under above Act. s. 0, for 
leave to inspect the books, documents, etc., in 
the possession of pltf., upon an affidavit of his 
attorney, which stated that, upon the purchase 
of the stock, pltf., received, as deponent was 
informed A verily believed, divers bonds, repre- 
senting the security for the said stock, which 
securities remained in the hands of pltf., the 
particulars of which he neglected to furnish to 
deft., etc., A also divers books, papers, writings, 
entries, accounts, A other documents in relation 
t-o the said stock, etc., A that it was material A 
necessary, in order to enable deft, to defend the 
action A to arrive at a just A proper conclusion 
as to the state of the accounts between him <S c 
pltf., that deponent or deft, should inspect A 
take copies of all such bonds, books, etc., which 
deponent verily believed were in the possession 
or under the control of pltf. ; that pltf. had 
delivered to deft, two accounts relating to the 
matters in question ; A that deponent verily 
believed that neither the particulars of demand 
nor those accounts set forth the true state of the 
accounts between the parties, etc., A that the 
application was made bond fidc y etc. : — Held : no 
ground was shown for an order to inspect under 
the statu to. — Sneider v. Mangino (1852), 7 
Exch. 220 ; 21 L. J. Ex. 121 ; 10 Jur. 153 ; 151 
E. 11. 928. 

Annotation : — Distd. Stono o. Strange (1865), 3 H. A C. oil. 

682. .] — In an action against a director of 

a co., completely registered, for services rendered 
to the co., pltfs.’ affidavit, in support of an appli- 
cation for an inspection of certain documents, 
stated that there was, as pltf. believed, in the 
possession of the co. & of its directors, a book or 
books containing minutes of the resolutions, orders, 
A proceedings of the directors of the co. & of the 
committees thereof, A that he was advised that it 
might be necessary that the said minutes or some 
parts thereof, should be adduced on the trial of 
the cause as evidence on liis part ; & that with- 


out an inspection & copy thereof he could not 
safely proceed to trial ; & that he had no copy 
thereof in his possession, or control, or any certain 
information as to the contents : — Held : the 
affidavit was not sufficient for an inspection of the 
documents under above sect. — Pepper v. Cham- 
bers (1852), 7 Exch. 220 ; 21 L. J. Ex. 81 ; 18 
L. T. O. S. 210 ; 10 Jur. 19 ; 155 E. It. 927. 
Annotation : — Reid. Hunt v. Hewitt (1852), 7 Exch. 236. 

683. .] — Where it reasonably appears upon 

affidavit that a document in the possession of one 
party, is material in support of the case of the 
other party, or to contradict the case set up in 
answer, as inspection of such documents will be 


granted. 

Detinue to recover a mtge.-deed made between 
P. of the one part A pltf. of the other part. Plea, 
set up a lien for work done by deft, as attorney for 
pltf, A bill of particulars of the alleged lien was 
delivered to pltf., A consisted of deft.’s bill of 
costs in an action A reference between the said P. 
A the G. W. R. Co. In support of a rule for an 
inspection of deft.’s day books, etc., during a 
stated period, relating to the particulars of lien, 
pltf .’s affidavit stated that he had not retained 
deft, in the said action A reference, A that he was 
not indebted in respect of the said bill of costs, 
& that deft.’s day books, etc., from which the 
said bill of costs had been made, would, as he 
verily believed, show that P. A not pltf. was the 
real debtor to deft., A that he verily believed that 
all or some one of the said books would furnish 
material evidence in support of his case, A that an 
inspection of such books was material A necessary 
for the support of the action On the other hand, 
deft, made an affidavit stating that the deed in 
question was a deed whereby P. assigned t-o pltf. 
all claims A demands duo to P. from the G. W. 
Ry. Co., for which an action had been brought, 
which was made the subject of a reference to the 
arbn. then pending ; that after the date of the 
deed deft, acted as attorney for pltf. in connection 
with the reference, A at the commencement of 
the suit had a lien on the deed for his costs A 
charges so incurred, A for fees paid to counsel 
for A on account of pltf. : — Held : it was to be 
assumed that there were entries in books from 
which tlio bill of particulars had been made out, 
which might be good evidence for pltf. to rebut 
deft.’s case, A therefore that pltf. was entitled 
under above Act to an inspection of the entries 
in deft.’s books relating t-o the bill of particulars. 
— Scott v. Walker (1853), 2 E. A B. 555 ; 1 
0. L. R. 940 ; 22 L. J. Q. B. 404 ; 21 L. T. O. S. 
181 ; 17 Jur. 91(5 ; 118 E. R. 876. 

Annotation : — Consd. Owen v. Nickson (1861), 3 E. & E. 


002 . 


684. Support of plaintiff’s case — Although 

disclosing defendant’s.] — London Gas-Light Co. 
v . Chelsea Vestry, No. 545, ante . 

685. What documents.] — Sect. 0 of above Act, 
does not enable a party to an action to search 
generally his opponent’s books A papers with a 
view of detecting a flaw in his opponent’s case, but 
entitles liim to inspect those documents, A those 
only, in his opponent’s possession which are 
relevant to the case on which ajppct. relies. Appct. 
cannot, by alleging that his opponent is in 
possession of documents material to the issues to 
be maintained by the former, compel the latter 
to make affidavits in answer, to discover whether 
he has any such documents in his possession, & 
to specify what they are. — Galsworthy v . 
Norman (1851), 21 L. J. Q. B. 70 ; sub nom . 
Alsworthy v. Norman, 15 Jur. 1061, n. 


Annotation : — Reid. Hunt v. Hewitt (1852), 7 Exoh. 236. 
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686. Documents of lunacy institutions.] — 

In an action against the keeper of a lunatic 
asylum, licensed under 8 & 9 Viet., c. 100, for 
improper treatment, of pltf., whilst confined there 
as a lunatic, deft, is not privileged from producing 
the books required by that statute to be kept ; & 
therefore an order was made under above sect, 
for pltf. to inspect certain books of the asylum 
so far as related to the pltf. The ct. also ordered 
inspection of deft.’s licence, of the order & medical 
certificates under which pltf. was confined ; also 
of all letters written by pltf.’s wife & the Oomrs. 
of Lunacy to deft., relating to pltf. — Hill v. 
Philp (1852), 7 Exch. 232 ; 21 L. .T. Ex. 82 ; 18 
L. T. O. S. 261 ; 16 J. P. 245 ; 16 Jur. 90 ; 155 
E. R. 929. 

Annotations : — Mentd. Stillwell v. Ruck (1859), 33 L. T. O. S. 

137 ; Peru Republic v. Weguelin (18f2), L. R. 7 O. P. 

352. 

087 , .] — Above Act, s. 6 , gives no power 

to the ct. to call upon a party to discover upon 
oath what documents he has relating to the matters 
in issue, but only to produce for inspection & 
copy such documents as are material Si relevant 
to the case upon which the appet. relies. — Rayner 
v . Allhuskn (1851), 2 L. M. Si P. 605 ; 21 

L. J. Q. 13. 68 ; 15 Jur. 1060 ; subsequent pro- 
ceedings , sub Atom. Reyneu v. Aluuson, 18 
L. T. 0.8.107. 

Annotation: — Reid. Galsworthy v. Norman (1851), 21 

L. J. Q. B. 70. 

688 . .] — A feigned issue was brought under 

the lnclosure Act, 1845 (c. 118), the question being 
whether pltf., as lord of the manor of L., was 
interested in the soil of certain lands proposed to be 
inclosed, in right of the manor, so as to be entitled 
to dissent from the inclosure. The case of defts. 
was, that by an agreement made in 1 800, between 
A., the then lord of the manor, & all the persons 
entitled to rights of common, &■ an award made 
thereunder, 146 acres were allotted to the lord in 
lieu of his manorial rights, Si that certain leases 

agreements for leases of part of the land so 
allotted had been subsequently granted by the 
lords of the manor: — Held: under above Act, 
s. 6 , defts. were entitled to have inspection of the 
following documents; ( 1 ) certain deeds of con- 
veyance of the manor to A., Si by A. to present 
pltf. ; these, although title deeds, being capable 
of being used for the purpose of substantiating 
deft.’s case, & not merely of negativing that of 
pltf. ; ( 2 ) the leases, & agreements for leases 

alleged to have been made under the agreement 
of 1800, which was not in the possession of pltf. ; 
as these might be material to show that the lords 
of the manor had acted as owners in severalty 
of the lands in question, & not in virtue of their 
ordinary manorial rights. 

In order to support an application to inspect, it 
is sufficient if the party applying shows that the 
documents sought to be inspected are in the posses- 
sion, custody, or control of the other party, & are 
material to substantiate his own case; the effect 
of the evidence to prove that case being a matter 
to be decided upon the trial, & forming no ground 
for determining whether the inspection should or 
should not be ordered. — Riccard v. Inclosure 
Oomrs. (1854), 4 E. & B. 329 ; 3 C. L. R. 119 ; 
24 L. J. Q. B. 49 ; 24 L. T. O. S. 129 ; 1 Jur. N. S. 
495 ; 119 E. R. 127; svib nom. Wickham v. 
Inclosure Oomrs. of England Si Wales/ 3 
W. R. 113. 

689. .] — An inspection of books & docu- 


ments will not be granted under above Act, s. 6, 
on affidavits which only show the probability of 
thereby discovering matter advantageous to pltf.’s 
case. 

The owner of a patent for an improved wheel 
having brought an action for infringement against 
a railway co., applied to the ct. for an inspection 
of the co.’s books & other documents, & in support 
of the rule, filed affidavits which stated that the 
action was pending in which one issue was on the 
plea “ not guilty,” & that the inspection of such 
documents would materially assist pltf. in proving 
the infringement, & the jury in ascertaining the 
amount of damages : — Held : there was not 
sufficient evidence on the affidavits to support 
the rule, which ought to be granted for the 
inspection of such documents only as were relevant 
to the matter in issue. — S mith v. London & Great 
Western Ry. Co. (1854), Macr. 223. 

690. Breach of promise of marriage.]- 

Left, is entitled to inspect documents in pltf.’s 
possession bearing upon the amount of damages, 
though there be no issue to be tried. Deft, in 
an action for breach of promise of marriage* 
applied for leave to inspect letters written by him 
to pltf. Deft., in his affidavit, admitted the 
promise to marry, & said he was advised & believed 
that it was necessary for liim on the trial, Si to 
prepare for the trial, to have the letters produced, 
Si that he would derive advantage from the pro- 
duction. Pltf., by affidavit, objected to the pro- 
duction of the letters, on the ground, amongst 
others, that deft, might refer to some of the letters 
in mitigation of damages '.—Held : deft, was 
entitled to inspection. — P ape r. Lister (1871), 
L. R. 6 Q. 13. 242 ; 40 L. .1. Q. 13. 87 ; 24 L. T. 
70 ; 19 W. R. 445. 

691. Who is a litigant within the act.] — Doe 
d. King v. Holmes (1852), 19 L. T. O. S. 248. 

692. On mandamus to enforce civil right.] — 

The prosecutor of any writ of mandamus may, 
since 1 Will. 4, e. 21, plead several matters to the 
return, by leave of the ct. A mandamus the object 
of which is to enforce a civil right is a proceeding 
in aid of which, under Evidence Act, s. 6, a judge 
may grant an order for the inspection of docu- 
ments by either of the litigant parties, when the 
return to such writ is traversed. — It. v. Am berg ate, 
etc. Ry. Co. (1852), 17 Q. B. 957 ; 18 L. T. O. S. 
272 ; 16 Jur. 777 ; 117 E. R. 1548. 

693. .] — In answer to a mandamus to a 

railway co., to make a railway the co. returned 
that they had no funds ; upon wliich the pro- 
secutors pleaded that the co. had funds, Si upon 
that allegation issue was joined : — Held : the 
affirmative of that issue being upon the prosecutors, 
they were entitled, under above Act, s. 6, to inspect 
& take extracts from all the books of the railway 
co. relating to the matters in question. — R. v. 
York & North Midland Ry. Co. (1852), 19 
L. T. O. S. 108. 


Sect. 8. — POWER OF COURT TO ORDER AT- 
TENDANCE OF PERSON TO PRODUCE 
DOCUMENTS. 

See R. S. C., Ord. 37, r. 7. 

694. Nature & scope of the rule.]— (1) An order 
made under R. S. 0., Ord. 37, r. ?, for the attend- 
ance of a person for the purpose of producing 


PART III. SECT. 8. 

p. Garnishee proceedings .] — Where, 
after judgment in an action in the 


common pleas division, an issuo on a 
garnishee application was directed to 
be tried by a cty. judge & jury : — 


Held : such judge had no jurisdiction 
to make an order to produce before 
trial, & consequently no authority to 
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Sect 


Discovery, Inspection, 

,j 8 Power of court to order attendance of P^aon 

tnJoduc^dLmenta. Sect^j^Su^aeeLhA} 

documents is equivalent to a *ubp<*m duces 
locum A has the same effect. Such an oraer, 
though unqualified in its terms, means that the 
person named in it must attend with the 
therein mentioned j but it is then opento him to 
raise any legal objection to the production °* an J 
Darticular document which he is asked to produce. 
P The production under r. 7 is not a Production 
for the purpose of private inspection, but must 
have reference to some proceeding m the litigation. 
(2) An order under r. 7 may be made ex pariek 
it may be made upon a person who is not a pa. y 
to the action . — Re Hmith. Wiujamb v. Pi«uk, 
11891] 1 Oh. 823 ; «0 h. .1. Oil. 328 ; 04 L. T. 2o3. 

Annotation :—As to (2) Folld. Zumbcck t>. Biggs (1000), 

6fl5. .]— Motion by pltf. that deft. & Ids 

partner 1,, who was not a deft., 
before the examiner appointed m the action, the 
books of the partnership. 1 left, had declined to 
produce the books because K, his pwln«> who 
was not a party to the actum, objected to the books 
being shown to a stranger: -Held. </) the tt. 
had jurisdiction to make the order ex park, (i) the 
ct. ordered deft. k his partner to (Umd ;IMo re 

the examiner k ,)roduce the hooU.— /t M"L< K . 

Bums (1000), 82 \,. T. 054 ; 18 W. K. .>07. 

696. Order made ex parte.] — Tic Smith, 

Williams r. Fkerk, No. ML ante. 

Q 97 # J — /itmhkck i». Biggs, No. oJo, ante. 

698* Whether court will grant production-- 

Strangers to action.]— By R* S. Ord. , r. , 
the* ct. or judge may in any cause or matter at 
anv stage of the proceedings order the attendance 
of anv person for the purpose of producing such 
writings or other documents as he could be corn - 
polled to produce at the hearing or trial. In an 
action brought by pltf s. against deft*, for an 
improper use A publication of cerium telegrams 
transmitted by them to pltfs., defts. applied, 
under above rule for the production of certain 
documents belonging to A in the possession of 
the K. an., who were not patties to the action, with 
a view of allowing that the news contained in the 
telegram lmd been communicated by pltfs. to 
such co. , A by them made public, prior to the 
time at which such news Mas published by defts. 
Delis, contended that the produe ion of the 
documents in question Mould simplify the pro- 
ceedings at the trial A save expense : - Held : the 
power conferred on the ct. was one which, if it 
existed, should be exercised with extreme caution, 

A no sufficient ground had been shown for the 
production of the documents asked for. 

To make an order on a perfect stranger to pro- 
duce documents on the mere suggestion that 
a party to an action may derive some benefit 
from their production would, in my judg- 
ment, be too oppressive a proceeding to be 
ordered (Wiujams, J.). — Central News Co. r. 

Ijt . / 1VT nm rn w 1 4 tA A !«■ r n /A / 1 OOA \ 


699. 


under R. 8. C., Or 


1891 j I Ch. 323. 

■.] — Pltfs. in an action applied 
•d. 37. r. 7. for an order for leave 


and Interrogatories. 

to inspect the books of ^“ d ^etion of euch 
parties to the action, & for the proa — w 
tooks at the office of the pltf. ■ “f 8 V icti on to 
the ct. had, under above rule; » (1889), 
make the order.— ^trakeb v. L 107 5 

22 Q. B. D. 2 r | ; 

87 W. B. 379 ,\> T. L. B. 186, D. 0. R 283 . 

s* fe sautes IBS*- 

party to the litigaTlon, whe oroduction of 

application to the cA order which 

them is not necessary to carry out an oraei 

has already been obtained. reference to 

“ You must look at this rule with reicreiio 

the purpose for which it was introduced, & it can 
not Ee b P id that that purpose wajS to give a g 
a right to discovery which he did not preoousiy 

possess against to construe « 


Elder v. Carter, Ex o « 281- 

it: & *: £ ^ V. B 1 : m •> • 

T. L. It. 283, C. A. 



701. 

ToTwhere production compellable by sub- 
peena duces tecum.]— B ishdon c. White (1888), 

Stmkor t'. KcyDold» B ’ D ’ 

262. Refd. Elder t>. Carter (18»0>, 6 1. D- R- -a f 

703. Under 6 & 7 Vlct. c. 82, s. 6J— • ,. 

ibove Act, extends to a commission from the 
Scottish Cts., for the production d°cumt >n h , 

, rule to compel a party to pioducc the ao 
dents required is only a ruje nw* *7 

istance.— K ay v. Oenneu, (1844), 2 Ilow. A b. 

1 ; mb. 3. Q. It. 203. 

704 . — .] — JIurcil v. Macfaklane, hx jk 


Sect. 0.— RESISTING PRODUCTION -GROUNDS 

OF PRIVILEGE. 

►Sub-sect. 1. — Legal Professional Privilege. 

A. In General, 

705. General rule.] — (1) In an action for 
specific performance of a building contract to take 
on lease building land from defts., defts. sought 
to protect from production letters which had 
passed between their solrs. & their surveyors : — 
Held: defts. must produce the letters except 
such of them as defts. should state by affidavit 
to have been prepared confidentially after dispute 
had arisen between pltf. & defts., & for the purpose 
of obtaining information, evidence, or legal advice 
with reference to litigation existing or contem- 
plated between the parties to the action. 

(2) Scottish legal advisers stand on the same 
footing as English legal advisers (Brett, L.J.). 

(3) Communications made to a medical man 
are not protected. Communications made to a 


make any oitier on a failure to produce. 
— Cochrane v. Morrison (1885), 10 
V. K. 606.— CAN. 

PART III. SECT. 9, SUB-SECT. 1.— A. 

q. Extent of privilege — Letter# from 
branch to head office — liaising point# 


of law .} — In an action on a policy 
on the life of pltf.’s husband, defts. 
filed an affidavit on production, but 
objected to produce certain letters 
between a local Sc the head office, 
on the ground that they were privileged, 
being of a confidential nature Sc dis- 


closing certain legal points in connec- 
tion with the defence of the action. 
On a motion to compel production, 
defts. 1 manager in an affidavit stated 
that 4 ‘ it is my custom, in the course of 
business, frequently to write to the 
head office on matters involving points 
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priest are not protected. Communications made 
to a friend are not protected. 

(4) The protection is of a very limited character 
& is restricted to the obtaining the assistance of 
lawyers as regards the conduct of litigation or 
the rights to property (Jessell, M.R.). 

(5) Evidence obtained by the solr., or by his 
direction, or at his instance, even if obtained by 
the client, is protected if obtained after litigation 
has been commenced or threatened, or with a view 
to the defence or prosecution of such litigation 
(Jessell, M.R.). — Wheeler v. Le M archant 

1881), 17 Ch. D. 675 ; 50 L. J. Ch. 793; 44 
L. T. 632 ; 45 J. P. 728 ; 30 W. R. 235, C. A. 
Annotations: — As to (1) Consd. Calcraft v. Guest, [1898] 

1 Q. B. 759. As to (4) Consd. Kyshe v. Holt, Childs & 

Brotherton, [1888] W. N. 128 ; Lowden v. Blakey (1889), 

23 Q. B. D. 332 ; Loaroyd v. Halifax Joint Stock Banking 

Co./ [1893] 1 Ch. 686; R. v. Bullivant, [1900] 2 Q. B. 

163. As to (5) Consd. Westinghouse v. Mid. lly. (1883), 

48 L. T. 462. ReuLKennedy v . Lyell (1883), 23 Ch. D. 

387 : Pearce v. Foster (1885), 15 Q. B. D. 114 ; Procter y. 

Smiles (1886), 55 L. J. Q. B. 467 ; Sammon v. Bennett 

(1892), 8 T. L. R. 235. 

706. .] — Knaresborougii & Clare Bank- 

ing Co., Ltd. v. Lorkimer (1897), 41 Sol. Jo. 
734, C. A. 

707. Extent of privilege — Document in custody 
of solicitor.] — Kington v. Gale (1676), Oas. 

temp. Finch, 259 ; 23 E. R. 142. 

Annotation : — Reid. Banner v. Jackson (1847), 1 De G. & Sm. 

472. 

708. .] — The right to protection arises 

from the necessity of the case, that is to say, a 
client has a right in availing himself of professional 
advice to put himself in the most unreserved 
confidential communication with his solrs. for 
the purpose of obtaining that solr.’s assistance & 
advice as a professional man with respect to the 
question that has arisen or may arise, or with 
reference to the defence of the suit ; & all that is 
done in that strictly professions 1 character, with 
a view to protection against a claim that is antici- 
pated, or with a view to protection against a 
claim that is made — all that is, from the necessity 
of the case , considered by this ct., to be privi- 
leged (James, L.J.).— Original IIartlepoo 

Co. v. Moon (1874), 30 L. T. 585, L. 

As between solicitor & client — 

Whether co-extenslve.J — The privilege of a client , 
as to discovery, is not co-extcnsive with that of 
his solr. ; there are cases where the solr. would be 
protected from discovery, but the client would 
not. 

Where a ease was submitted to counsel, A con- 
fidential communications were had with his solr. 
by a deceased owner of a charge on a living, in 
contemplation of proceedings being taken by the 
future incumbent, & which had come into the 
possession of deft., who was the assignee of the 
charge : — Held : these were not privileged. 

Where confidential communications took pla.ee 
after the dispute had arisen, between a deft. & 
a solr., who acted as agent & adviser only, but 
not as solr. ; — Held : they wore not privileged. — 
Greenlaw v . King (1838), 1 Beav. 137 ; 8 

L. J. Ch. 92 ; 48 E. R. 891. 

Annotations : — Consd. Fenner v. London & South Eastern I<y. 
(1872), L. R. 7 Q. B. 767. Rofd. Llewellyn v. Badeley 
(1842), 1 Haro, 527 ; Walsingharu v . Goodricko (1843), 
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Master’s office, on a question of title between 
vendor & purchaser : — Held : the vendor was not 
compellable, at the instance of the purchaser, to 
state his motive for making a certain appointment 
or to disclose confidential communications made 
by him to his solr. & counsel respecting the pro- 
perty, although such communications were made 
merely on behalf of the consulting person singly, 
& were not made during a suit, during a dispute, 
or after the threat of a suit. 

Qu : whether the client is compellable to dis- 
close any confidential communication between him 
& his solr. or counsel, which his solr. or counsel 
would be privileged in refusing to disclose. 

Cases laid before counsel on behalf of a client, 
stand upon the same footing as other professional 
communications from the client on the one hand 
to the counsel or solr. on the other ; &, as far as 
relates to any discovery by the counsel or boIt. 
the question of the existence or non-existence of 
any suit, claim or dispute, is immaterial. — Pearhe 
v. Pearse (1846), 1 De G. & Sm. 12 ; 16 L. J. Ch. 
153 ; 8 L. T. O. S. 361 ; 11 Jur. 52 ; 63 E. R. 950. 

Annotations : — Consd. Manser v. Dix (1855), 1 K.&J. 451 ; 
Minet v. Morgan (1873), 8 Ch. App. 361 Hhcpld. Original 
Hartlepool Collieries Co. t\ Moon (1874), JO L. T. o8u. 
Consd. Mostyn v. West Mostyn Coal & Iron Co. (1876), 
34 L. T. 531. Refd. Thompson v. Folk (1852), 1 Drew 
21 ; Ford v. Do Pontes (1859), 29 L. J. Ch. 883 ; Lyoll 
v. Kennedy (1883). 8 App. Ca». 217 I Ward r. Marshal 
(1887), 3 T. L. R. 578. Mentd. Macintosh v. Dun, [1908] 
A. C. 390 ; Greenlands v. Wilmshurst & London Assocn. 
for Protection of Trade, [1913] 3 K. B. 507. 

711 , Privilege belongs to cUent.J — 

The privilege of not disclosing communications 
between solr. & client belongs to the client alone <fc 
his representatives, as against third parties, not 

inter se . , . , , 

All the communications between pltf. s ancestor 
& his solr., viz. deft.’s testator, being asked 
for:— Held: if the exors., being served, would 
consent, an order should be made for production. 

The bill alleging a case of fraud in a purchase by 
a solr. & from his client at an undervalue 
the title deeds & documents were not privileged, 
as they must be material to pltf.’ s case. — -Gresle Y 
v. Mousley (1856), 2 K. J. 288 ; 2 Jur. N. 8. 
150 ; 09 E. 11. 789. 

7 12 . Confined to legal advisers — Scrlvener.J 

— Bill to discover settlements in trust. Plea, that 
deft, was a scrivener, <fc had taken oath not to 
discover the secrets of his clients : — Held : the 
plea would be overruled. — Shalmer v. Tresham 
(1669), 2 Rep. Oh. 29 ; 21 E. R. 607. 

713 , .] — Harvey v. Clayton 

(1674), 2 Swan. 221, n. ; 36 E. R. 599. 

Annotations : — Apld. G reenough v Gaskell (1833), l My. Sc K. 
98. Consd. Turquand v. Knight (1836), 2 M. & W. 98. 
Apld. Jones v. Pugh (1812), 1 Ph. 96. 


714. 


Non-professional agent.] 


3 Haiti, 122. 

710. 


— ,] — Upon settling inter- 

rogatories for the examination of a vendor in the 


of law ; the head office confer with 
their general aolre., receive legal advice 
from them, & then communicate with 
mo. The letters in question arc of the 
same nature as those between solr. & 
client, & are, as I am advised & believe, 
privileged for that reason ” : — Held : 


not sufficient, & the affidavit should 
state that the letters came into 
existonco for the purpose of being 
communicated to the solr., with the 
object of obtaining his advice or 
enabling him to defend an action. — 
Thomson v. Maryland Casualty Co. 


(1) Documents prepared in relation to an intended 
action, whether at the request of a solr. or not, & 
whether ultimately laid down before the solr. or 
not, arc privileged if prepared with a bond fide 
intention of being laid before him for the purpose 
of taking his advice, & an inspection of such docu- 
ments cannot be enforced. 

Privilege only extends to communications with 
legal advisers, or in some way connected with legal 
advisers ; communications with a most confidential 
agent are not protected if that confidential agent 
happens not to be a solr. (Cotton, L.J.). 

(1906), 11 O. L. 11. 44 ; 7 0. W. R. 15. 
—CAN. 

r . Documents prepared in 

vieiv of action. ]— Documents written 
with a view to the information of 
pursuer under the instructions of 
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Sect . 9 . — Resisting production — Grounds of privi 
lege: Sub-sect . 3 , A ., R. & C. (a).] 


It is clear that if a party seeks to inspect a 
document which comes into existence merely as 
the materials for the brief, or that which is equiva- 
lent to the brief, then the document cannot be 
seen, for it is privileged (Brett, L.J.). 

(2) The directors of a co., in answering inter- 
rogatories must not only answer as to their own 
individual knowledge, but in answering for the co. 
they must get such information as they can from 
other servants of the co. who personally have 
conducted the transaction in question, He they 
cannot properly answer interrogatories by saying 
they knew nothing about the matter, when it is 
in their power to obtain information from other 
servants of the co. who may have personal know- 
ledge of the facts (Cotton, L.J.). — Southwark 
Water Co. v . Quick (1878), 3 Q. B. D. 315 ; 47 
L. 3. Q. B. 258 ; 20 W. It. 341, C. A. 


Annotations As to ( 1 ) Folld. The Theodor Kttrner (1878), 
j*' D. 162. Arid. Nordon v. Defries (1882), 8 Q. B. 1). 

v*9.d. Collins i\ London General Omnibus Co. 
(1803), 63 L. J. Q. B. 428. Consd. Loaroyd v. Halifax 
joint Stock Banking Co., fl 8113] 1 Ch. 686 ; Ainsworth v. 
Wilding, 11900] 2 Ch. 315; Laiubort v. Home, [1914] 
3 K. B. 80. Apld. Fuucrhoerd v. London General OmnibiiH 
Co., [1918] 2 K. B. 565. Reid. Kyshc v. Holt, Childs & 
Brotherton, [1888] W. N. 128 ; Hr Wo is wick, Hobson v. 
Worswick (1888). 36 W. H. 685 ; Birmingham & Midland 
Motor Omnibus Co, v. L. & N. W. By., [1913] 3 K. B. 
850. As to (2) Folld. Swansea Corpn. v. Quirk (1879), 
44 J. 1\ 378. 


715. ~ ~ — Solicitor as patent agent.] — 

An action was brought by the registered owner of 
two letters patent for similar inventions, dated 
in 1883 He 1881, against dofts. for infringement of 
both such patents. One of dofts. was the regis- 
tered owner of letters patent for a similar invention. 
Particulars of breaches were delivered by pi if. 
complaining generally of infringement of both 
patents without in any way distinguishing between 
them. Pefts. delivered particulars of objections, 
He also tlieir answer to interrogatories, which had 
been delivered by pltf. Pltf. then discontinued 
the action so far as related to the patent of 1884. 
Subsequently defts. delivered interrogatories re- 
ferring to their answer t*o pltf.’s interrogatories & 
interrogating him as to which of the processes 
therein described infringed the letters patent of 
1883, & as to which infringed the patent of 1884. 
They further interrogated pltf. as to documents 
in his possession relating to the preparation of 
the specifications filed under both patents. Pltf. 
declined to answer, alleging as a ground for such 
refusal that the particulars of infringement had 
been sufficiently stated by him ; &, as to the 
documents, that they were confidential com- 
munications between himself He his solr., He counsel, 
& that such documents were privileged ; & that, 
a& regarded any documents relating to the pat-ent 
of 1884, the interrogatories were irrelevant to the 
issue. Pltf, s solr. had also acted as his patent 
agent: Held: (1) pltf. was not obliged to give 
any further answer as to the particulars of 
breaches; (2) pltf.’s answer as to documents 
was insufficient, inasmuch as it did not distinguish 
communications between himself He his solr. as 
such, & communications between liimself He his 
solr. in Ids character of patent agent, communica- 
tions of the former class alone being privileged ; 
(3) deft -s. had the right to inspect communications 
between pltf. & his patent agent which related to 
the preparation of the specification of the patent 
of 1884, both the inventions patented being so 
closely connected that evidence material to the 


issue might be disclosed by such inspection. — 
Moseley v . Victoria Rubber Co. ( 1886 ), 55 
L. T. 482 ; Griffin’s Patent Caaes 163 ; 3 R. P. C. 351. 

716. Pursuivant of Heralds’ College.] 

— A pursuivant of the Heralds* College employed 
in the conduct & support of a protest against a 
pedigree sought to be inrolled in the Heralds* 
College is not a legal adviser, He therefore com- 
munications between him & his employer are not 
privileged in a ct. of law. — Slade v. Tucker 
(1880), 14 Ch. D. 824 ; 49 L. J. Ch. 644 ; 43 L. T. 
49 ; 28 W. R. 807. 

717. No presumption of fact against party 
claiming privilege.] — There is no presumption of 
fact to be made against a party who enforces the 
rule against the disclosure of knowledge pro- 
fessionally acquired. — -Wentworth v . Lloyd 
(1864), 10 II. L. Cas. 589 ; 33 L. J. Ch. 688 ; 10 
L. T. 767 ; 10 Jur. N. S. 961 ; 11 E. R. 1154, H. L. 

Annotation .: — Reid. A.*G. v, Richmond (No. 1), [1908] 2 

K. B. 729. 


B. Once Privileged alivays Privileged. 


718. General rule.] — A correspondence took 
place between a client He his solr. during the pro- 
gress of a suit. A compromise was effected, but 
afterwards a second suit was instituted to set it 
aside, He to prosecute the original suit : — Held : 
the correspondence was privileged in the second 
suit. — Hughes r. Gaunons (1843), 6 Beav. 352 ; 
49 E. 11. 862. 

719 . .] — Where it is sworn that documents 

arc confidential communications relating to the 
particular suit, or to another suit, which, though 
not actually in the matter of the same litigation, 
involves or embraces the same issue, they are 
privileged, although they do not directly relate 
to the particular suit. — Thompson v. Falk (1852), 
1 Drew. 21 ; 61 E. R. 359. 

720. .] — Upon motion for production of 

documents, an affidavit was made by pltf. that 
deft, had in his possession a certain document not 
admitted in his answer: — Held: (1) production 
could only be obtained of such documents as were 
admitted by deft, upon his oath to be in his 
possession, He the Chancery Amendment Act, 
1852 (c. 86), s. 18, did not vary the practice so as 
to entitle pltf. to production, upon any other 
oath than that of deft, himself ; (2) the draft of 
an answer in another suit was protected under 
the rule regarding confidential communications. — 
Lamb v . Orton (1853), 1 Drew. 114 ; 22 L. J. Ch. 
713 ; 1 W. R. 207 ; 61 E. R. 510. 

721. .] — In an action by pltfs. against 

defts. for not unloading at the port of discharge 
a cargo of rice purchased by defts. from pltfs., 
whereby pltfs., who had entered into a charter- 
party upon terms as to the discharge of the ship 
similar to those contained in the contract of sale, 
were sued by He had to pay damages to the ship- 
owner : — Held : defts. were not entitled to in- 
spection of the papers in pltfs.’ possession relating 
to the action brought against them by the ship- 
owner, including correspondence between them He 
their solr., & between their solr. He other persons ; 
for such papers would have -been privileged from 
discovery in the former action, He the fact that 
such action had terminated did not deprive them 
of their privilege. — B ullock v . j£CTrry (1878), 
3 Q. B. 1). 356 ; 47 L. .1. Q. B. 352 ; 38 L. T. 102 ; 
42 J. P. 232 ; 26 W. R. 330. 


* VM I 


Uoldsione v. Williams, Deaeon , [1899] 1 Ch. 47. 
Reid. Nordon v. Defrie3 (1882), 51 L. J. Q. B. 415. 


counsel, previous to raising au action 
may be privileged : just in the same 


way as a brief prepared for a trial, or 
as a case for counsel's opinion, would 


be privileged. — B argaddie Coal Co. 
v. Wark (1859), 3 Macq. 467.— SOOT. 



Part III. — Production and Inspection. 


123 


722. .] — An order having been made for 

iscoverv of documents by pltf. in an action, 
Itf. stated on affidavit that, among other docu- 
lents relating to the matters in question in the 
ction, he had in his possession certain documents 
artially prepared by his solrs. in an action pre- 
iously brought by him against one D., a person 
ther than deft., for future use in carrying on the 
ction, but which were, in fact, never completed 
>r used owing to such action not proceeding in 
onsequence of D.’s death, & that the whole of 
he documents were of a private & confidential 
lature between counsel, solr., & client : — Held : 
he documents were privileged from discovery in 
he action. — Pearce v . Foster (1885), 15 Q. B. D. 
14 ; 54 L. J. Q. B. 432 ; 52 D. T. 886 ; 50 J. P. 
t ; 33 W. R. 919 ; 1 T. I,. R. 502, C. A. 

innotations : — Apld. Procter v. Smiles (1886), 55 L. J. O. B. 
467. Consd. uoldstouo v. Williams, Deacon, [1899] 1 
Ch. 47. 

723. .] — In an action as to a right in 

3roperty, documents which were prepared for the 
mrpose of defence to a former action concerning 
die same right, defended by a predecessor in title 
of one of the parties, & found in the office of the 
successors of such predecessor, are privileged from 
production. — Oalcraft v. Guest, [1898] 1 Q. B. 
759 ; 67 L. J . Q. B. 505 ; 78 L. T. 283 ; 40 W. R. 
420 ; 42 Sol. Jo. 343, 0. A. 

Annotations : — Consd. Goldstono v. Williams, Deacon, [1899] 
1 Ch. 47. Mentd. Ashburton v. Pape, L1913] 2 Ch. 469. 

724. .] — Where accounts of transactions 

between deft, in an action & a bank were prepared 
under the direction of pltfs.’ solrs. for the purposes 
of the action & also with a view to f uture litigation, 
& were produced on the examination of deft, before 
an examiner, & admitted by such deft, to be 
correct, & made exhibits to the depositions, which 
depositions & exhibits were entered as read in an 
order of compromise of the action : — Held: (1) 
they were privileged from production in a subse- 
quent action between pltfs. & the bank, the use of 
the documents on the occasion of the order of 
compromise not amounting to a waiver of the 
privilege ; (2) office copies of such depositions in 
the possession of pltfs. were not privileged. — 
Goldstone v. Williams, Deacon & Go., jl899] 
1 Ch. 47; 68 L. J. Oh. 24; 79 JL, T. 373 ; 47 
W. R. 91 ; 13 Sol. Jo. 11. 

Annotation: — As to (2) Folld. Lambert v. Homo, [1914] 
3 K. B. 86. 

725. Case for counsel’s opinion — In another 
suit — On same subject-matter.] — Surviving exor., 
who had not acted in testator’s affairs, was pro- 
tected from the discovery of cases & opinions 
stated & given on behalf of deceased exor., who 
had acted, such cases & opinions having relation 
to a claim against deceased exor. of the same 
nature as the claim nade against the surviving 
exor. — Adams v. Barry (1843), 2 Y. & 0. Oh. Oas. 
167 ; 03 E. R. 73. 

726. .] — Where letters were 

written or cases were stated for the opinion of 
counsel by a party or his solr., with a view to a 
suit then in contemplation : — Held : they were 
privileged from production, not only in that suit, 
but in any subsequent litigation with third parties 
respecting the same subject-matter, & involving 
the question to which such letters & cases related. 


— Holmes r. Baddeley (1844), 1 Ph. 476 ; 14 
L. J. Ch. 113 ; 9 Jur. 289 ; 41 E. R. 713, L. 0. 

Annotations : — Distd. Reynell t». Sprye (1846), 16 L. J. Ch. 

117. Apld. Calley v. Richards (1854), 24 L. T. O. S. 18. 

Consd. Betts v. Menzies (1857), 26 L. J. Ch. 528. Bold. 

Pearso v. Pearso (1840), 1 Do G. & 9m. 12 ; Pearoe v, 

Foster (1885), 15 Q. B. D. 114. 

727, .] — The attorney of pltfs. 

in an action communicated to pltfs. in another 
action against same deft. & involving substantially 
same question, a case & opinion taken on behalf of 
pltfs. in the former action, with permission to 
copy it. Deft, in the actions filed a bill of dis- 
covery against pltfs. to whom the case & opinion 
had been lent : — Held : they could not be com- 
pelled to produce the copy which they had made. — 
Enthoven v. Oobb (1852), 2 De G. M. & G. 632 ; 
19 L. T. O. S. 291 ; 17 Jur. 81 ; 42 E. R. 1019, 
Jj. J J. 

Annotation : — Consd. Reynolds v. Godloe (1858), 5 K. & J. 88. 

728. .] — In a suit by a sub- 

scriber to a fund established under the authority 
of govt., for the purpose of asserting certain 
claims against the Secretary of State, as being in 
the position of a trustee : — Held : the ct. could 
not order production of certain opinions of counsel 
for which deft, claimed privilege, as having been 
taken in reference to similar proceedings in another 
suit. — Underwood v. Secretary of State in 
Council for. India (1866), 35 L. J. Ch. 545 ; 14 
L. T. 385 ; 12 Jur. N. S. 321 ; 14 W. R. 551, 
L. JJ. 


729. .] — (1) Where a case for the 

opinion of counsel had been stated in reference to 
a separate litigation about the same subject- 
matter as the present dispute, & after it had 
arisen : — Held : it was privileged from production. 

(2) Where a letter was written between co- 
defts. respecting a matter in litigation with 
direction to forward it to their joint solr. : — 
Held : it was privileged from production. — 
Jenkyns ik Busiiby (1866), L. R. 2 Eq. 547 ; 35 
L. J. Ch. 820 ; 3 5 L. T. 310 ; 12 Jur. N. S. 558. 
Annotations: — As to (I) Refd. Calcraft. v. Guest (1898), 07 
L. J. B. 505. As to (2) Refd. Jtc Whitworth, O’Rourke 
v. Darbishiro, [1919] 1 Ch. 320. 

730. .] — Upon an application, in 

probate proceedings, for inspection of certain 
documents admitted to be in the possession of 
opposing parties, who objected to produce them : — 
Held : the objection was good, for the documents 
were privileged, being briefs prepared confidentially 
by the direction of the solr. for deceased, the sole 
deft, in a former action, & as a confidential com- 
munication between the solr. & the counsel briefed 
on behalf of that deft, solely with the object & 
purpose of enabling the counsel to conduct his 
defence, & on the appeal from the judgment in 
that action. — Curtis v . Bkaney, [1911] P. 181 ; 
80 L. J. P. 87 ; sub nom. In the Goods of Cooper, 
Curtis v . Beaney, 105 L. T. 303 ; 27 T. L. R. 
462. 


C. Communications between Client and Legal 

Adviser direct. 

(a) Solicitor and Client. 

731. Letter of client to solicitor — Privileged.] — 

A pltf. is not entitled to the production of a letter, 
admitted by deft, to be in his possession, but 


PART III. SECT. 9, SUB-SECT. 1.— 
C. (a). 

731 i. Letter of client to solicitor — 
Privileged.] — Professional privilege is 
limited to letters written definitely for 
submission to a solr. or for procuring 
evidence for the solr. 8c for the pur- 

S oses of the action. — Lion Notting 
[ills Proprietory, Ltd. v. Noyes 


Brothers (Melbourne) Proprietory, 
Ltd., [1915] V. L. K. 383.— AUS. 

s. Whether privileged — Letter not 

written in contemplation of action .] — 
Deft., one of the members of the firm 
of G. & C., when proving a claim in the 
master's office, was called on to produce 
all the letters to or from L., his solr., in 
reference to the questions involved in 


proving the claim of G. & C., excepting 
such aB passed in contemplation of G. 
8c C. proving their olaim in the present 
suit : — Held : he was bound so to do. — 
Macdonald v. Putnam (1865), 11 Br. 
258.— CAN. 

t. Notes given by client to solicitor — 
Where no action contemplated — Power 
of court to examine u ith view to deciding 
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production — Grounds of prwi~ 
)-8CCt. 1, C. (fl)«j 

which, deft, states, was written by him to Iiis 
Bolr., & directed the solr. to take the opinion ot 
counsel upon the question in dispute between the 
parties. — Vent v. I’acky (1830), 4 Russ. 193 ; 
38 E. R. 778, L. C. 



nuuiiinuu \ . „ y - nnn\ i 

K. & J. 451. Reid. Grecnough v. Gaskell (1833), 1 My. 
K. 98. 

732 . .] — The ct. refused to compel 

an attorney to show letters written to him by his 
client in order to enable the letter to prosecute 
an action for negligence. — Lewis v. Briggs (1830), 

2 Hodg. 4 ; 5 L. J. C. P. 224. 

733. .] — Knight v. Waterford 

(Marqitess), No. 787, post. 

734. .'] — Letters written by a client 

to his attorney, are privileged communications, 

although they may contain matter necessary 
for the proof of pltf.’s case, the ct. will not enforce 
their production. — Harvey v. Kirwan (1837), 7 
L. .1. Lx. Eq. 50. 

735 . — .] -- (Communications from a 

party in a suit to his solr. with reference to the 
suit are privileged communications. — Lloyd r. 
Lloyd (1833). 2 Curt. 202 ; 103 E. R. 405. 

736. .1 A., a judgment creditor of 


P., who was out of the jurisdiction, filed his bill 
against 1L, & also against R., a solr., seeking to 
redeem a rntgc. of certain estates belonging to P., 
executed to U., Sc to foreclose P. P. & R. were 
the only parties to the mtge. security, Sc the bill 
sought a discovery from K., who was a member of 
the firm of It. Sc Co., solrs., of the particulars of. 
Sc the names of the parties beneficially interested 
in the mtge. security ; & whether any other mtge. 
securities had been executed by P., affecting other 
estates belonging to !\, & deft. R. was required 
to state Sc set forth all documents Sc papers in his 
possession, relative to the matters mentioned in 
the bill. K., by his answer, admitted the execu- 
tion of the mtge. security to him by P., Sc stated 
that he Sc his partners in business had acted in 
the preparation thereof, as the solrs. of the parties 
interested therein, the particulars whereof, as 
well as the names of the parties beneficially in- 
terested therein, he was unable, without com- 
mitting a. breach of professional confidence to his 
clients, to disclose, &, therefore, ought not to 
disclose to pltf. Deft. R. also stated, that as the 
solr. of certain other parties, he prepared several 
mtge. deeds affecting other property of deft. P., 
& that he Sc his partners had in their possession 
the mtge*. securities, Sc divers letters Sc papers 
relating thereto ; but which he submitted ought 
not to be disclosed or produced by him, inasmuch 
as such mtge. deeds were also prepared, & the 
letters Sc papers came into the possession of 
himself & his partners in their confidential 
character of solrs. Sc professional advisers to such 
persons : — Held : the objections raised by deft. 
R. were valid, & he was not bound to make the 
disclosure & discovery required of him by pltf. — 


Jones v. Pugh (1842), 1_ Ph. 96 L 12 Sim. 470 | 


117. JSiXPid. nwveruoiu. v. x - ’ 7i a a qY o TTnm 

489. Held. Walsingham v. O ^oodricke (18L3), 3 Hare, 

122 ; Banner v. Jackson (1847), 1 Ho G. & Sm. 4 , 

Chant v. Brown (1849), 7 Hare, 79. 

737 Bill of costs — Whether privileged.] - 

Claimant, who deposed that “ obstacles having 
arisen in granting a second lease, 

granted,” was asked on cross-exammation whethei 

the obstacles were suggested by him to to so •, 
or bv his solr. to him: — Held: (1) he was not 

bound to answer, though the communication w^ 
before any litigation was in contemplation 
( 2 ) the bill of costs delivered m the same matter 
was privileged. — Turton v. Barber (1874), 
L. R. 17 Eq. 329 ; 43 L. J. C!h. 468 ; 22 W. K. 

438. 

Annotations .—As to (2) Retd. Ainsworth f I | 

2 Ch 315 ; “Dally Express (1908), Ltd. v. mouuuuu 

(No. 2) <10161, 00 Sol. Jo. 651. 

738. — Burton v. Dodd (1890), 35 

Sol. Jo. 39. . 

739 . .j — Pltfs. brought an action 

against defts. on a policy insuring pltfs. against 
damages, costs, Sc expenses, incurred m the 
defence or compromise of proceedings in respect 
of matters appearing in a newspaper belonging 
to pltfs. On an application by defts. for dis- 
covery, pltfs. claimed privilege for correspondence 
with their solrs., papers laid before counsel, & a 
bill of costs containing items in respect of which 
pltfs. were seeking to recover : — Held : the 
ordinary ride as to discovery applied, & the 
documents, including the bill of costs, were 
privileged, but as pltfs. were suing on the items 
contained in the bill of costs they ought to give 
particulars of the items. — “ Daily Express ” 
(1908), Ltd. v. Mountain (1916), 32 T. L. R. 
592 ; 60 Sol. Jo. 654, C. A. 

740. Where litigation contemplated or not — 
Whether privileged.] — Communications made by 
a party to an attorney are confidential, although 
they do not relate to a cause existing or in progress 
at the time they were made. — C romack v. Heath- 
uote (1820), 2 Brod. & Bing. 4 ; 4 Moore, C. P. 
357 ; 129 E. R. 857. 

Annotations: — Folld. Doo cl. Shell ai d v. Harris (1833), 5 
O. & P. 592. Consd. Greonough v. Gaskoll (1833), 1 
My. & K. 98 ; Taylor v. Blacklow (1836), 3 Bing. N. G. 
235. Apld. Herring v. Clobery (1842), 1 Ph. 91. Consd. 
Pearso v. Pearso (1846), 1 Do G. & Sm. 12. Dbtd. ii. v. 
Cox & Italllon (1884), 14 Q. B. 1). 153. Refd. Moore v. 
Terrell (1833), 4 B. Sc Ad. 870 ; Minet v. Morgan (1873), 
21 W. It. 467. 

741. .] — An attorney is bound 

disclose communications made to him, which c 
not regard either the bringing or defending a* 
action. — W illiams v. Mudie (1824), 1 C. & P. 158 
liy. & M. 34, N. P. 

Annotations : — Expld. Clark v. Clark (1830), 1 Mood. & R. 3. 
Dbtd. Poo d. Snollard v. Harris (1833), 5 C. & P. 592. 
Consd. Groenough v. Gaskell (1833), 1 My. Sc K. 98 ; 
Bland v. Wainwrigbfc (1835), 4 L. J. Ex. Eq. 19. 

742. .] — The ct. will not order a 

deft, to produce letters which passed between him 
& his solr., in the relation of solr. Sc client, in the 
progress of the cause, or with reference to it, 
previously to its being instituted, or which con- 


privilcge claim J— Graham v. Boule, 
11924 J 1 I. 11. 68.— IR. 

a. Letter of solicitor to client — 
Whether privileged — Letter not written 
in contemplation of action. ) — Mac- 
donald v. Putnam (1865), 11 Gr. 258. 

—CAN. 

b. — — Solicitor also en- 

gaged in negotiation of transaction 


impeached — For himself t€* others.] — G. 
was general solr. for a bank, Sc was 
actively engaged in negotiating tho 
transaction impeached in the action, 
not only on bonalf of the bank but on 
behalf of himself Sc of other persons : — 
Held: letters writ ten to the bank by 
G. in reference to the transaction iii 
question were not privileged from 
production. — P awson v. Merchants 
Bank (1885), 11 1*. R. 18.— CAN. 


o. Letter containing 

opinion on title.] — In a case between 
vendor & purchaser, deft, refused to 
produce a letter on the grounds : that 
the same was an opinion from M., who 
was then acting as his counsel & solr. 
in the matter of the purchase of tho 
lands, upon his titlo to the lands, Sc 
because the same was a communication 
between himself & his solr. relative to 
his titlo : — field : tho communication 
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tain legal advice. — G arland v . Scott (1830). 3 
Sim. 396 ; 57 E. R. 1046. 

Annotations Consd. Storey v. Leiinox (1836), 1 Keen, 
341 v ' 0°°drioke (1843), 3 Haro, 122. 

Apld. Plight v. Robinson (1844), 8 Betty. 22 . 

743. — .] — On a bill which sought to 

charge a solr. with a fraud practised on pltfs. in 
the course of proceedings on his client’s behalf, 
the ct. refused to order the production of entries 
& memorandums contained in deft.’s books, or of 
written communications, made or received by 
him, relating to those proceedings, & admitted by 
the answer to be in deft.’s custody. 

Generally, it seems that a solr. cannot be com- 
pelled, at the instance of a third party, to disclose 
matters which have come to his knowledge in the 
conduct of professional business for a client, even 
though such business had no reference to legal 
proceedings, either existing or in contemplation. — 
Greenougij v. Gaskell (1833), 1 My. & K. 98 ; 
Coop. iemp. Brough, 90 ; 39 E. It. 018, L. C. 
Annotation <* : — Consd. Bland v. Wainwright (183/5), 4 L. J. 
Ex. Eq. 19 ; Meath Bp. v. Winchester (1836), 10 Pli. N. S. 
330 ; Storey v. Lennox (1836), 1 Keen, 341 ; Turquand 
v. Knight (1836), 2 Gale, 192 ; Desborough v. Rawlins 
(1838), 3 My. & Or. 515; Mackenzie v. Vco (1841), 2 
Curt. 866 ; Herring v. Clobery (1842), 1 Ph. 91 ; Walsing- 
ham v. Goodricke (1843), 3 Hare, 122 ; Weeks v. Argent 
(1847), 16 M. & W. 817 ; Chant v. Brown (1849), 7 Bare, j 
79 : Glyn v. Caulfeild (1851), 3 Mac. & G. 463 ; Bussell 
v. Jackson (1851), 9 Hare, 387. Distd. Brown v. Foster 
(1857), 1 H. & N. 736 ; Ford v. Tennant (No. 2) (1863), 
32 Beav. 162 ; Rainsbotham v. Senior (1869), L. R. 

8 Eq. 575. Consd. Wilson v. Northampton & Banbury 
Junction By. (1872), L. R. 14 Eq. 477. Expld. Anderson 
v. Bank of British Columbia (1876), 2 Ch. I). 644. Expld. 

& Distd. R. v. Cox & Railton (1884), 14 Q. B. D. 153. 
Consd. He Strachan, fl895] l Ch. 439 ; Ainsworth v 4 
Wilding, 11900] 2 Ch. 315; O’Rourke v. Darbishire 
11920] A. C. 581 . Refd. Moore v. Terrell (18 33), 4 B. & Ad 
870 ; Llewellyn v. Baddeley (1842), 11 L. J. Ch. 310; 
Warde v. Warde (1851 ), 3 Mac. & G. 365 ; Bosh v. Gibbs, 
Gibbs v. Ross (1869), L. R. 8 Eq. 522. 

744. .] — The ct. will not order a 

solr. to produce documents prepared by deft, as 
instructions for commencing proceedings at law. 

Where an order to produce “ a statement of the 
illness & death ” of a party whose life was insured, 

& a letter inclosing the same, was sent by deft, to 
his attorney, with a view to commence an action 
against the insurance office; — Held: production 
would be refused. — Bland v. Wainwright (1835), 

4 L. J. Ex. Eq. 19. 

-Greenlaw v . King, No. 


-J 


'•j 


Bushnell v . Busiinell 


745. 

709, ante. 

746. — 

(1838), 2 Jur. 774. 

747 . -.] — Where an attorney is em- 

ployed by a client professionally, to transact 
professional business, all the communications 
which pass between them in the course, & for the 
purpose of that business, & not those only which 
relate to litigation commenced or in contempla- 
tion, are privileged communications. — Herring v. 
Clobery (1842), 1 Ph. 91 ; 11 L. J. Ch. 149 ; (5 
Jur. 202 ; 41 E. R. 565, L. C. 

Annotations :—ConBd. Pearso v. Pearse (1846), 1 De G. & Sm. 
12 . Distd. Reynell v. Sprye (1846), 16 L. J. Ch. 117 ; 
1 ollett v. Jefferys (1849), 18 L. J. Ch. 389. Refd. Walslng- 
v. Goodricke (1843), 3 Hare, 122 ; CaUey v. Richards 
U 8 o 4 ), 19 Beav. 401 ; Charlton v. Coombes (1863), 4 
Si?* ; Minet v. Morgan (1873), 8 Ch. App. 361; 
Whooler v. Le Marchant (1881), 17 Ch. D. 675. 

748. — .] — To entitle confidential com- 

inications to the protection which is ordinarily 


extended to them in a suit, it is not necessary that 
| they should have been made in contemplation of 
j the suit, it is sufficient if they relate to & were 
made in the course of the dispute which is the 
subject of the suit. — Clagett v. Phillips (1842), 
2 Y. & C. Ch. Cas. 82 ; 7 Jur. 31 ; 63 E. R. 36. 

Annotations: — Refd. Walsingham v. Goodricke (1843), 3 
Hare, 122 ; Manser v. Dix (1855), 1 K. & J. 451 ; Lyoll 
t\ Kennedy (1883), 8 App. Cas. 217. 

749. -.J — Upon a motion that deft, 

might product* documents in the schedule to his 
answer: — Held: (1) written communications 
which passed between deft. & his solr. before any 
dispute had arisen between the parties to the suit 
wore privileged, so far as they contained legal 
advice or opinions, but not otherwise, although 
relating to the matters which formed the subject 
of the suit. 

(2) There is no essential difference, with respect 
to the privilege of professional confidence, between 
cases stated for the opinion of counsel & other 
communications. — Walsingham (Lord) w Good- 
ricke (1843), 3 Hare, 122 ; 1 L. T. O. 8 . 456 ; 67 
E. R. 322. 

Annotations As to (1) Folld. Hawkins v. Gatliorcolo 
(1851), 1 Sim. N. S. 150. Distd. Manser v. Dix (1855), 

1 K. & J. 451. N.F. Wilson v. Northampton & Banbury 
Junction Ity. (1872), L. It. 14 Eq. 477. Dbtd. Minet v. 
Morgan (1873), 8 Ch. App. 361. Refd. Woods v. Woods 
(1844), 4 Hare, 83 ; Chant v. Brown (1849), 7 Hare, 79 ; 
Thomas v. Rawlings (1859), 27 Beav. 140; Pearce v. 
Foster (1885), 54 L. J. Q. B. 432. 

750 , ."j — (i) The ct. will not order 

the production of confidential communications 
between solr. & client, which took place, either 
in the progress of the suit, or with reference to the 
suit previous to its commencement. 

(2) Confidential communications between attor- 
ney, or counsel & client, anterior to the suit, 
& without reference thereto, are not privileged. 

(3) The privilege does not extend to letters 
written in the relation of principal & agent, & not 
of solr. <fc client. 

(4) In a suit for specific performance cases 
submitted to counsel subsequent to the contract 
relating to the sale, the objections taken by the 
purchaser to the vendor’s title, steps taken by 
vendors to clear up objections, etc. ; — Held : to 
be communications made with reference to the 
dispute which resulted in the litigation & privi- 
leged. — Flight v . Robinson (1844), 8 Beav. 22; 
13 L. J. Ch. 425 ; 50 E. R. 9 ; sub nom . Robinson 
v. Flight, Flight v . Robinson, 8 Jur. 888 ; 
subsequent proceedings, sub nom. Robinson v. 
Wall (1847), 10 Beav. 73. 

Annotations : — As to (1) Consd. Woods v. Woods (1841), 

4 Hare, 83 ; O’Shea v. Wood, [1891] P. 237. Refd. 
Chartered Bank of India, Australia & China v. Rich 
(1863), 32 L. J. Q. B. 300. As U> (2) Dbtd. Manser v . Dix 
(1855), 1 K. & J. 451. As to (3) Refd. Kerr v. Gillespie 
(1844), 7 Beav. 572 ; Woolley v. North London lly. 
(1869), L. R. 4 C. P. 602. 

751. .] — Communications & state- 

ments made by a client to his confidential adviser, 
touching the matter in dispute before any suit has 
been instituted, are not entitled to protection, 
except under some extraordinary circumstances. 

But advice given to a client confidentially upon 
such statements is a document, the production 
of which will not be compelled. — Bluck v. 


privileged. — W ilson v. Brun- 
- (1867), 2 Ch. Ch. 137.— CAN. 

Portion read to 

eitor of opposing party.) — Pltfs. 
’ deft, for specific performance of an 
3inent to purchase certain pre- 
. Deft. *s solr. prepared a draft 
iment which contained a cove- 
of indemnity by pltfs., & sent it 


to pltf.’s solrs., P. & W. f for approval. 
W. called upon B., deft.'s solr., & 
informod him that M., one of the pltfs., 
refused to sign any deed which con- 
tained the covenant. At this interview 
W. read to B. portions of a letter 
written by V., M. s solr., to his client. 
Deft, called upon pltfs. to produce this 
letter for inspection : — Held : the 


letter was privileged, & the fact that 
portions of it had been read to deft.'s 
solr. was no waiver of the privilege as: 
regarded the parts which were not 
read. — Kay v . Poorunchand Poona- 
lal (1880), I. L. R. 4 Bom. 631.— IND. 

9. -.] — In an affidavit of 

a party on production of documents a 
certain letter was described by its date. 
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Sect. 9 . — Resisting production — Grounds of privi 
legej~ S ub-sect. 1, C . (a ). 1 


Galsworthy (1860), 2 Gift. 453 ; 3 L. T. 399 ; 
7 Jur. N. S. 91 ; 66 E. B. 189. 

752. *1 — Pltfs. claimed to be trans- 

ferees of a mtge. from defts., who were originally 
the mtgees. Defts. by their answer denied the 
transfer, or its validity, & required the usual 
affidavit of documents from pltfs. Pltfs. admitted 
documents, but claimed to withhold them, on the 
ground as to some that they related to their own 
title exclusively, & not to that of defts. : — Held : 
( 1 ) in such circumstances it was the case of defts. 
to show that pltfs. had no title, & that they were 
entitled to the production ; ( 2 ) correspondence 

between a client & liis solr. was privileged from 
production, not merely where it related to the 
subject-matter of dispute then in existence, but 
as being correspondence between client A solr. 
acting in the course of his business as the solr. — 
Boyd v. Petrie (1869), 20 L. T. 934 ; 17 W. B. 


903, L. .1.7. 

753. * .] — Documents passing between 

defts. or tlicir agents & their solr. mile /item niotenn , 
& stated in the affidavit as to documents to be 
“ confidential communications between solr. <fc 
client with reference to matters which are now in 
question in this cause,” are described sufficiently 
to protect them from production. — M acfaiilan v. 
Bolt (1872), L. K. 14 Eq. 580 ; 41 L. .1. Oh. 649 ; 
27 L. T. 305 ; 20 W. It. 915. 

Annotation : — Consd. Wilson v. Northampton & Banbury 
Junction By. (1872), L. R. 14 Eq. 477. 


754 . .]— ( l ) A pltf . will not be com- 

pelled to produce muniments of title which he 
swears do not, to the best of his knowledge, 
information, & belief, contain anything impeaching 
his case, or supporting or material to the case of 


deft. 

(2) A pltf, will not be compelled to produce 
confidential correspondence between himself or 
liis predecessors in title & their respective solrs. 
with respect to questions connected with matters 
in dispute in the suit, although made before any 
litigation was in contemplation. — M inkt v. Mor- 
gan (1873), 8 Ch. App. 361 ; 42 L. .7. Cli. 627 ; 28 
L. T. 573 ; 21 W. B. 467, L. V. & L. J. 

Annotation* : — As to (1) Refd. Bantings Corpn. r. Ivall 
(1873), 8 Ch. App. 1017 ; Gardner v. Irwin (1878), 48 
L. J. 6. B. 223 ; Bristol Corpn. v. Cox (1884), 53 L. J. Ch. 
1144; Roberts v. Opponheini (1884), 26 Ch. 1). 724 ; 
Procter v. Smiles (1880), 55 L. J. Q. B. 467 ; A.-G. v. 
Newcastle-upon-Tyne Corpn., 11809] 2 Q. B. 478 ; Johnson 
v. Whitaker (1904). 90 L. T. 535. As to (2) Consd. Original 
Hartlepool Collieries Co. t\ Moon (1874), 30 L. T. 585. 
Apld. Turton v. Barber (1874), L. R. 17 Eq. 329 ; Bacon 
v. Bacon (1870), 34 L. T. 349. Folld. Mostyn r. West 
Mostvn Coal & Iron Co. (1870, 34 L. T. 531. Consd. 
Lycll v. Kennedy (No. 2) (1883), 9 App. Cos. 81. Apld. 
Lowden r. Blakey (1889), 23 Q. B. D. 332 ; Calcralt. r. 
Guest. [1898J 1 Q. B. 759. Reid. Procter t?. Smiles (1886), 
55 L. J. Q. B. 467 ; O'Shea v. Wood, [1891) P. 280. 


755. .j — Instruction submitted to 

solrs. or counsel for the purpose of obtaining legal 
advice, & their notes or opinions thereon, corre- 
spondence between a party to an action, or his 


predecessor in title, or persons acting on their 
behalf, & their legal advisers, & correspondence 
between members of a firm of solrs. as to matters 
about which they have been consulted by their 
clients, are privileged from inspection, whether 
written before or after litigation was commenced 
or in contemplation. — Mostyn v . West Mostyn 
Coal & Iron Co., Ltd. (1876), 34 L. T. 531, S. C. 

Annotation : — Reid. Wheeler v. Le Marchant (1881), 17 

Ch. D. 075. 

756. .1 — In a suit to which trustees 

were defts. production was sought of letters which 
had passed between the trustees & their solrs. 
with reference to the trust, & of memoranda & 
instructions to counsel prepared by the solrs. on 
behalf of the trustees. Some of these documents 
related to a former suit which had sought to set 
aside a deed of release impeached in the present 
suit. None of the documents had been charged 
to the trust estate ; — Held : all these documents 
were privileged. — Bacon v. Bacon (1876), 34 
L. T. 349. 

757. Communication must be professional.] — 

Privilege of solr. & client extends to all com- 
munications for professional advice but not to 
employment in matters not professional. — Walker 
v . Wildman (1821 ), 6 Madd. 47 ; 56 E. B. 1007. 

Annotations: — Consd. Storey v. Lennox (1836), 1 Keen, 

341. Distd. Bunbury v. Bimbnry (1839), 2 Beav. 173. 

Consd. WalBingham v. Goodricko (1843), 3 Hare, 122. 

Apld* Carpmael t\ Powis (1846), 1 Ph. 687 ; Reid v. 

Langlois (1849), 1 Mac. & G. 627. 

758. .] — If A. is made a party to a bill 

for an account of a testator’s estate, on the ground 
that lie holds assets by collusion with the ex or., 
he cannot protect himself from answering fully, by 
denying the collusion & demurring to the other 
parts of the bill. 

If a bill states that A. is the solr. of B. & of 0., 
& then sets forth various dealings of A., in the 
affairs of B. & G. but does not allege that these 
affairs came to liis knowledge in his character of 
solr., A. cannot demur to the discovery, on the 
ground that the matters came to his knowledge 
only in that character. — Wayte v. Surman 
(1823), 2 L. J. O. S. Ch. 28. 

759 . .] — The protection of communica- 

tions made by a client to his attorney, applies to 
all cases in which the relation of attorney & client 
subsists, A to all cases where the client applies 
to the attorney in his professional capacity. — 
Doe ( 1 . Njikblard v. Harris (1833), 5 C. & P. 
592, N. P. 

Annotations : — Consd. Shore v. Bedford (1843), 12 L. J. C. P. 

138 ; R. v. Cox & Railton (1884), 14 Q. B. D. 153. Reid. 

Moore v. Terrell (1833), 1 B. & Ad. 870 ; Taylor v. Black- 

low (1836), 3 Scott. 614. 

760. -.] — Greenlaw v. King, No. 709, 
ante . 

761. Flight v. Bobinson, No. 750, 
ante. 

762. -.] — A deft, admitted the possession 
of documents, but stated that they were all pre- 
pared & made since the dispute arose, in contempla- 


& as being from a firm of solrs. to 
deponent, who Bald that, he objected to 
produce it, that, it was a communication 
between solr. & client, & was privi- 
leged ; — field : the statement was 
sufficient to protect the document from 
production. — Hoffman v. Cjucrar 
(1897), 17 P. R. 401. - CAN. 

757 i. Communication must be pro- 
fessional.}— Communications between 
solr. & client are privileged, no matter 
at what time made, so long as they 
arc professional & made in a pro- 
fessional character. The following 
clause, in an affidavit on production, 
was held a sufficient statement of the 


nature of the document produced :■ — 
" I object to produce the documents 
set forth in the second part of the 
first schedule, on the ground that, 
being communications between solr. 
& client, they are privileged/' — 
Hamelyn r. \\ iittr (1874), 6 P. R. 
143.— CAN. 


757 ii. 


-. 1 - 


A solr, may, by his 


answer to a bill against him & his 
client, refuse to discover any doeds or 
facts confidentially communicated to 
him. — S tratford v . Hogan (1812), 
2 Hall & B. 164.— IR. 

757 iii. . 3 — The ct. will not permit 

a solr. to disclose any communications 


made to him in that character, & will 
not speculate about their materiality.— 
Biggs v. Head (1837), 1 Sau. & Sc. 
335.— IR, 

f. Allegation of fraud.] — 

When a bill charges that deft, was 
connected with the preparation & 
execution of fraudulent leases, & seeks 
a discovery of the matters alleged to be 
fraudulent, he cannot by a plea of 
professional confidence, protect him- 
self from discovery . — kelly v. Jack- 
son (1849), 1 lr. Jur. 233.— IR. 

g. .] — In a suit in which 

the bill charged fraud against all the 
defts., two of them were ordered to 
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tion of the litigation of that dispute, & her defence 
against pltf.’s claim, but she did not connect them 
with her professional advisers : — Held : they were 
not privileged, & ought to be produced. 

A bill was filed, insisting on a partition already 
made between pltf. & deft., who were tenants in 
common. The bill contained an alternative 
prayer for a partition under the ct. Deft, in- 
sisted on the invalidity of the partition, but 
admitted the possession of documents showing 
the manner in which she had since dealt with her 
share of the property : — Held : pltf. had an interest 
in them, if it were only for the purpose of ascertain- 
ing who were tenants in common with him. — 
Maden v. Veevers (1844), 7 Beav. 489 ; 49 

E. R. 1155. 

Annotation: — Mentd. A.-G. v, Chambers (1849), 12 Beav. 

159. 

763. .1 — Where the privilege of com- 

munications between solr. & client extended to all 
matters within the scope of the ordinary duties of 
a soli*., & the sale of estates being one of such 
matters : — Held : a solr. was not at liberty to 
disclose what had passed in conversations which 
he had had either with the client or the agent of 
the client, relative to the amount of the bidding 
to be reserved upon the sale of an estate in which 
he had been concerned for him, or to other matters 
connected with such. sale. 

S entitle : if the agent had been examined he 
would have been bound to answer. 

If the question raised by the demurrer of a 
witness to interrogatories be one which the ct. 
can dispose of in that shape, it is bound to do so, 
& not to reserve the objection to the hearing. — 
Carpmaelv. Powis (1846), 1 Ph. 687 ; 15 L. J. Oh. 
275 ; 41 E. R. 794, L. O. 

764. .] — Original Hartlepool Col- 

lieries Co. v. Moon, No. 708, ante . 

705 , .] — The doctrine of privilege is now 

extended to all communications from a client to 
his solr. in his professional capacity. — Eadie v. 
Addison (1882), 52 L. .T. Ch. 80 ; 47 L. T. 543 ; 
31 W. R. 320. 

766. .]— O’Shea v. Wood, No. 588, ante . 

Solicitor’s private documents.] — See Nos. 584- 

588, ante . 

767. Where solicitor does not act in cause.] — 

An attorney, who has in that character received 
papers from a client, cannot be called to produce 
them in a cause, although he does not act therein 
as the attorney of the party. — Parker v. Yates 
(1827), 12 Moore, C. P. 520. 

70 g. ,] — a. acted as the solr. of deft, in 

the matters in dispute up to the time of the filing 
of the bill, when he ceased to act as solr. in these 
matters, though he continued deft.’s solr, in other 
business. At deft.’s request A. wrote for deft, 
his observations upon the bill : — Qu. : whether 
these observations were privileged from production 
or not. — Moxhayv. Inderwick (1845), 5 L T. O. S. 
36 ; 8u b nom. Moxhay v. Trederwick, 9 Jur. 343. 

709. .] — Communications between a per- 


son & his legal adviser who had been a solr., but 
at the time of the communications had, without 
his knowledge, ceased to practise, are privileged. 

The communications had reference to the 
validity of a will, & passed between pltf. & his 
legal adviser between the date of the will & the 
death of testator. It was objected that they 
could not have taken place in contemplation of a 
suit respecting the validity of the will, & wore, 
therefore, not protected : — Held : this did not 
take them out of the rule. — Galley v. Richards 
(1854), 19 Beav. 401 ; 24 L. T. O. S. 18 ; 2 W. R. 
014 ; 52 E. R. 406. 

770. Husband & wife — Employing same solici- 
tors — Matters of separate interest.] — Wherever hus- 
band & wife have distinct interests, & the wife is 
induced in dealing with those interests to act 
under the advice of an attorney employed & paid 
by the husband, the attorney must be deemed to 
act as the attorney of both husband & wife, & 
each of them has a right to call for the production 
& to have full inspection of all documents that 
may come into the possession of the attorney 
during such employment relating to the trans- 
actions & to the advice given to the wife. — Warde 
v . Warde (1851), 3 Mac. & G. 365 ; 21 L. J. Ch. 
90 ; 18 L. T. O. S. 189 ; 15 Jur. 759 ; 42 E. R. 
301, L. C. 

Annotations: — Consd. Manser v. Dix (1855), 1 K. & J. 451. 

Refd. Ford v. Do Pontes (1859), 29 L. J. Oh. 883 ; O’Shea 

v. Wood, LI 891 J P. 237. 

771 . Employing different solicitors— Mat- 

ters of common interest.] — A married woman living 
apart from her husband must, as between herself 
& her husband or those claiming under him, dis- 
close all correspondence with her solr. which 
relates to business in which she & her husband 
were mutually interested, & in which there was 
nothing adverse to him. But where her interest 
is adverse to her husband, & where rightly or 
wrongly she acts as a feme sole , her communica- 
tions & correspondence will be privileged. — Ford 
v . De Pont&s (1859), 29 L. J. Ch. 883 ; 32 L. T. O. S. 
383 ; 5 Jur. N. S. 993 ; 7 W. R. 299. 

Annotation: — Refd. Momington v. Momington (1861), 2 

John. & H, 697. 

772. Parties in dispute having common solici- 
tor.] — Where two parties in dispute have one 
attorney, a communication by one to him in his 
common capacity is not privileged, but may be 
used by the other. — Baugii v . Cradocke (1832), 
1 Mood. & R. 182, N. P. 

Annotation : — Folld. Perry v. Smith (1842), 9 M. & W. G81. 

773 . .] — Where, upon the sale of an estate, 

the same attorney was employed by the vendor 
& by the purchaser, a communication from the 
purchaser to the attorney, asking for time to pay 
the purchase-money, was held not to be privileged. 
— Perry v. Smith (1842), 9 M. & W. 681 ; Car. 
& M. 554 ; 11 L. J. Ex. 269 ; 152 E. R. 288. 

Annotations : — Mentd. Re Bayley -Worthington & Cohen’s 

Contract, [1909] 1 Ch. 648 ; British & Bonington’s v. 

N. W. Coohar Tea Co., etc., [1923] A. C. 48. 

774. Death of client — Claim of privilege by 


produce all letters written to them, in 
reference to the subject of the suit & 
before the dispute arose, by a co-deft.. 
who had been their solr. in the original 
transaction, save only such letters as 
they should show by affidavit to con- 
tain legal advice or opinions. — S ankky 
v. Alexander (1874), 8 I, R. Eq. 241. 
—IR. 

h. Communications in contempla * 
tion of litigation — Reports as to steps 
actually taken,}— Documents which con- 
tain the purport of interviews with, & 
of advice received from, pltfs.* solrs. 
& counsel as to pltfs.’ position in 


regard to their claim & as to the steps 
to be taken thereto, are privileged. 
Documents which record the steps 
taken by pltfs. from time to time In 
prosecuting their claim against deft, 
are not privileged. — Kyrik v . 8hiv- 
SHANKAR GOPALJI (1890), I. L. U. 15 
Bom. 7.— IND. 

k. Solicitor one of defen - 

dants .] — Communications between a 
solr. deft. & another deft., for whom he 
is acting as solr,, with a view to his 
advising or to his conduct of the case 
on behalf of his client, are privileged. — 
McGheoor v. Pharazyn (1902), 22 


N. Z. L. R. 411.— N.Z. 

1. .] — In a reduction -improba- 

tion of a bond of caution on the 

g round of fraud, the parties to which 
ad also been parties in three actions 
of relief previously raised, the defender 
in the reduction having been examined 
under a diligence against havers at 
pursuer’s instance : — Held : pursuer 

was not entitled to recover any corre- 
spondence that might have passed 
between defender or others in his 
behalf & his law-agents, subsequent 
to the date of the first action of relief, 
nor prior to that date, in so far as such 
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Sect. 0. Resisting production— Grounds of privi- 

lege: Sub-sccL J. C : Ja) 

administrator or executor.) — (1 ) Motion that cer- 
tain writings should be produced which were 
referred to by a witness in his deposition, such 
witness being the soli*, of the party in the cause 
opposing a codicil, resisted on the ground of 
privilege : — Held .* information collected by the 
solr. from a subscribed witness to the codicil is not 
privileged : — Semitic : it would be otherwise if 
collected by the client 6c communicated to the 
solr. 

(2) Letters written to the principal solr. by 
another solr., also employed by the client to 
collect evidence in the matter, & with directions 
to communicate it to the principal solr., are 
privileged. 

(3) Letters written by testator to his solr. with 
regard to a bond executed by testator in favour 
of the party propounding the codicil, are not 
privileged communications as between the solr. 
6c the exor. opposing the codicil, by whom he was 
also employed as his solr. in this matter.- — 
Mackenzie v. Yeo (1841), 2 Curt. 800; 1 Notes 
of Cases, 510 ; 5 .fur. 1041 ; 108 K. K, 012. 

775 . J — The draft of an answer pre- 

pared for a deceased deft., but not put in, is a 
privileged document in the hands of his adminis- 
tratrix. But if the administratrix, by her answer, 
admit possession of, & set out part of the contents 
of the document, 6c crave leave to refer to the same, 
she loses the privilege as to the part so set out, 
but retains it as to the remainder. 

The general rule which entitles a pltf. to inspect 
all documents partially set out 6c referred to for 
greater certainty in an answer, does not apply to 
privileged documents. — Beehham v. Harrison, 
Belsham v. Percivae (1841)), 15 L. .7. Oh. 438 ; 
10 Jur. 772 ; sub nom. Bklcham v. Percival, 7 
L. T. O. S. 300. 

776 . .J — Busseee v . Jackson, No. 

020, post. 

777 . Death of solicitor — Whether privilege 
extends to executor.J — Fenwick v. Reed, No. 
27, ante. 

778 . Party acting as own solicitor.] — Motion 
for the production, by deft., of deeds relating to 
a mtge. given by pltf., a client, to deft., a solr., to 
secure money & charges for business. The bill 
sought to impeach the account 6c the mtge. : — 
Held : (1) notwithstanding the objection that the 
deeds constituted deft.’s title, they must be pro- 
duced ; (2) deft.’s books, the part not of use in 
the cause having been sealed up, must also be 
produced. 

(3) Where papers prepared by deft, since the 
commencement of that suit, 6c for the purposes of 
his defence, were ordered to be produced : — Held : 


deft., being his own solr., bad no privileged paper, 
such as those which pass between solr. & client.— 
Mnnm?. (1843). 1 L. T. O. S. 20w. 


U IT Ut! '11 


Client. I — i wo ueiws., w r 

A. admitted the possession of certain documents 

but alleging that he had acted as solr. ot H., 
insisted they were privileged from production. 

B. , by a separate answer, denied that he nad em- 

ployed A. as his solr. On a motion to produce, 
notice of which was given to both defts. V--—H6UI : 
the answer of B. could not be read in aid of the 
motion against the answer of A. — Blenkinsopp 
v. Blenkinsopp (1848), 11 Beav. 134; 11 

\j. T. O. S. 01 ; 50 E. R. 708 ; on appeal , 2 Ph. 
007, JL. C. ; previous proceedings (1840), 16 L. J. Oh. 
88 . 


Annotation : — Reid. Chant r. Brown (1849), 7 Haro, 79. 

Communication between company & legal 
advisor — Right of shareholder to production.] — 

See Nos. 979, 980, post. 


(b) Counsel. 

780. General rule.] — Bulstrode v. Lechmore 
(1070), 1 Gas. in Oh. 277 ; Freem. Ch. 5 ; 22 E. R. 
799, L. 0. 

781. Case for opinion of counsel.] — Demurrer 
to a bill, requiring deft, to set forth a case with 
counsel’s opinion, for that pltf. was not entitled 
to any such discovery, the opinion being taken 
for deft.’s own private use 6c satisfaction : — Held : 
demurrer overruled. — Radcliffe v. Fursman 
(1730), 2 Bro. Pari. Oas. 514 ; 1 E. R. 1101, H. L. 

Annotation »: — Folld. Richards?’. Jackson (1 HI 2), 18 Ves. 

472. Apld. Preston v. Carr (1826), 1 Y. & J. 175. 

Consd. Bolton v. Liverpool Corpn. (1833), 1 My. & JK. 88. 

Apld. Meath, Bp. v. Winchester ( 1 836), 1 0 Bli. 330. Consd . 

Walsingham v. Goodrfcke (1843), 3 Hare. 122 ; Pearso v. 

Pearse (1846), 1 De G. & Sin. 12. Reid. lie Columbine, 

Ex j>. Allen (1853), 1 Banker. & Ins. It. 43 ; Wilson v. 

Northampton ifc Banbury Ky. (1872), 20 W. R. 938 : 

Minct v. Morgan (1873), 8 Ch. App. 361. 

782. .] — Demurrer to so much of a bill as 

called for a discovery of cases, laid before counsel, 
6c the opinions, overruled, as covering facts material 
to pltf.’s case. — Richards v. Jackson (1812), 18 
Ves. 472 ; 34 E. R. 390, L. O. 

Annotation : — Consd. Poarso v. Pearse (1846), 1 De G. & Sin. 

12 . 

783. — Under the general charge in a 
bill, that deft, has divers papers, writings, etc., 
in his possession or power, relating to the matters 
in the bill mentioned, pltf. is entitled to the pro- 
duction of cases, submitted for the opinion of 
counsel, admitted by the answer of deft, to be 
in his possession, but not to the opinions given 
upon those cases. 

Though a pltf. is, generally speaking, entitled 
to the production & discovery of all papers relating 


correspondence related to any con- 
templated action of relief at the 
defender's Instance. — Jarvis v. Andkr- 
son (1841), 3 Dunl. (Ct. of SesH.) 990.- 

SCOT. 

m. Dated considerably prior 

to commencement of action. J— Docu- 
ments of a confidential nature in the 
hands of a law-agent of a bank, & 
of dateB considerably prior to the 
raising of an aotion, but subsequent 
to the time when the bank had reason 
to expect legal proceedings are pro- 
tected. — Hay, Thomson & Blair v. 
Edinburgh & Glasgow Bank (1858), 
20 Dunl. (Ct. of Seas.) 701 ; 30 Sc. Jur. 
363.— SCOT. 

n. — - — Reports of government offi- 
cials prior to dispute between parties — 
When dispute deemed to commence .] — 
Documents prepared for the purpose 


of obtaining a solr.’s opinion as to the 
effect of a contract & the opinion itself 
are privileged from disclosure in the 
event of subsequent litigatiou. Reports 
made by Govt, officials prior to any 
dispute between the parties are not 
privileged. The commencement of a 
dispute is not necessarily the date of 
issue of summons, though in this case 
the ct. held it should be so regarded. — 
Rumsey’h Estate x. Union Govern- 
ment (1912), C. P. D. 1012.— S. AF. 

PART III. SECT. 9, SUB-SECT. 1.— 

C, (b). 

o. Case for opinion of counsel — 
Not relatino solely to case of one party. ] — 
Pltf. had given a mtge. on a steam- 
boat, & the mtgee. afterwards sold the 
vessel, & the question was whether he 
was to be charged with the amount of 


the purchase-money, or merely with 
certain securities received on the sale 
in lieu of such amount. Deft., the 
mtgee. ’s executor, admitted the posses- 
sion of a copy of a Jotter from the 
mtgee., refusing to join in the sale, & 
an opinion of counsel relating to the 
same matter, but alleged that these 
documents did not relate to pltf.'s 
title or the case made by the bill : — 
Held; pltf. was entitled to production, 
as pltf.’s case & that of deft, were, 
in the circumstances stated, so inter- 
woven & inseparably connected that 
nothing could relate to the one without 
also relating to the other. — Hamilton 
v. Street (1850), 1 Gr. 327.— CAN. 

p. .} — Opinions upon, or 

steps taken iu reference to, a suit in 
which pltfs. & defts. are putting for- 
ward opposing contentions cannot be 
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to the matters in the bill mentioned, in deft.’s 
possession or power, it seems that he is not entitled 
to the production of letters stated by the answer 
of deft, to have been received by him since the 
filing of the bill, in answer to inquiries made by 
him in respect to some of the matters in question, 
with a view to his proofs in the cause, nor to any 
particulars respecting such letters, which would 
disclose the names of the witnesses, or the facts 
likely to be proved by them. — Preston v. Carr 
(1826), 1 Y. & J. 175 ; 148 E. R. 634 ; previous 
proceedings (1825), M‘Cle. & Yo. 457. 

Annotations :— Consd. Bolton v. Liverpool Corpu. (1833), 

1 My. & K. 88. Distd. Bland v. Wainwright (1835), 4 
L. J. Ex. Eq. 19. Consd. Meath, Bp. v. Winchester (1836), 
10 Bll. N. S. 330 ,* Storey v. Lennox (1836), 1 Keen. 341 : 
Walsingham v. Goodricfco (1843), 3 Haro, 122. Distd. 
Felkin v. Herbert (1861), 30 L. J. Ch. 798. Reid. Llewellyn 
v. Badeley (1842), 1 Hare, 527. 

784. -.] — Oases & statements for the 
opinion of counsel, admitted by the answer of 
deft, to be in his custody, possession, or power, 
were ordered to be produced for the usual purposes. 
But it would seem that, for the future, cases laid 
before counsel in the progress of the cause, or 
prepared in contemplation of, or with reference 
to the cause, will not be ordered to be produced 
for the purposes of the cause. 

Tithe collectors’ books admitted by the answer 
of the rector to be in his possession or power, & 
to relate to the matters in the bill mentioned, but 
which, as he stated, would not in any manner 
assist or make out pltf.’s case, were ordered on 
motion to be produced for the usual purposes. — 
Newton v. Berresford (1831), 1 You. 377 ; 
159 E. It. 1039. 

Annotations: — Consd. Walsingham v. Goodrieke (1843), 3 
ReId * Combo v. City of London (1840), 4 
Y. & C. r Ex. 139. 

785. .] — Bolton v . Liverpool Corpn., 

No. 991, post 

786. .] — A petitioner claiming a portion 

of bkpt.’s property has no right to call for the 
production of a case stated by the assignees for 
counsel’s opinion, for the purpose of showing that 
bkpt. has prevaricated in his statements. — Re 
Collier, Ex p. Collier (1834), 4 Deac. & Ch. 
364, Ct. of R. 

787 . .] — (l) In a suit for tithes instituted 

by a rector against a party who was both patron 
of the rectory & lord of the manor in which the 
land for which the tithes claimed were situate, 
suggesting that a customary payment of £40 
per annum , alleged by deft, to have been made 
from time immemorial in lieu of all tithes, was 
founded on a series of corrupt contracts by way of 
resignation bonds & otherwise, between successive 
patrons & rectors. Upon a supplemental bill of 
discovery filed by the rector : — Held : deft, was 
bound to produce all such private documents in 
his custody relating to the matters inquired after 
by the bill as did not constitute his title to the 
inheritance of the manor, or the lands of which 
the tithes were claimed, or the inheritance of the 
tithes. 

(2) Pltf. is not bound by deft.’s construction of 

said to relate solely to the case of pltf. 

& are not privileged. — K ykie v, 

SmvSHANKAR GOPAUI (1890), I. L. R. 

15 Bom. 7. — IND. 

Q* Submitted when litigation 

pending .] — If oases submitted to coun- 
sel refer to a litigation then ponding, 
they are privileged communications ; 

Jut when they do not, Sc a subsequent 
“tteation arises, the opposite party is 
entitled to their production, it they 
tend to prove affirmatively his case. — 

Rushton v. Blair (1838), 6 Ir. L. Bee, 

J. — VOL. XVIII. 


documents in his possession, not his title deeds, 
if it be clear from the circumstances that they 
may relate to pltf.’s title. 

(3) Upon a rector’s bill for tithes, <fo a supple- 
mental bill for discovery of documents impeaching 
the defence : — Held : deft, was not bound to 
produce certain old briefs in his possession, in 
order to prove pltf.’s allegation that a former 
rector’s bill, which had been met by the same 
defence, was dismissed in consequence of collusion 
between the parties, & deft, was not bound to 
produce certain leases which had been granted 
by Ms predecessors of the lands for which the tithes 
were sought. 

(4) A pltf. is not entitled to the production of 
documents wMch cannot, from their nature, be 
evidence of Ms title, though they may impeach 
that of deft. 

(5) Cases stated for the opinion of counsel, 
whether of old date, or made with reference to or 
in contemplation, of an existing suit or action, 
are not evidence against the party on whoso behalf 
they are stated, or whose interests they affect ; 
therefore, if they tend to impeach that party’s 
title, he is not compellable by suit in equity to 
produce them. 

(6) Confidential letters between solr. & client 
are similarly protected. — Knight v. Waterford 
(Marquess) (1836), 2 Y. & C. Ex. 22 ; 160 E. R. 
206 ; subsequent proceedings (1841), 4 Y. & 0. Ex. 
283. 

Annotations : — As to (1) Consd. O’Rourke v. Darhlshiro, 
[19201 A. C. 581. As to (3) Rold. Holmes v. Baddeley 
(1844), 1 Ph. 476. As to (4) Refd. O’Rourkov. Darhlshiro. 
f 10201 A. C. 581. As to (5) Reid. Combo v. City of London 
(1840), 4 Y. & C. Ex. 139. As to (6) Consd. Pearso v. 
Pears© (1846), 1 Do G. & Sin. 12. Reid. Holmes v. 
Baddeley (1844), 1 Ph. 476. 

788. — — .] — A case for the opinion of counsel, 
stated by the answer to have reference to the 
matters in question in the cause, & to have been 
submitted to counsel after the matters in dispute 
in the case had arisen, is a privileged communi- 
cation, wMch deft, is not bound to produce. — 
Nias v. Northern & Eastern Ry. Co. (1838), 

3 My. & Or. 355 ; 2 Keen, 312 ; 7 L. J. Ch. 170 ; 

2 Jut. 295 ; 40 E. R. 903, L. C. 

Annotations : — Consd. Flight v. KobinHon (1844), 8 Beav. 

22. Reid. Pearso v. Pearso (1846), 1 Do G. Sc Sm. 12 ; 
Minot v. Morgan (1873), 8 Ch. App. 301. Mentd. Birch 
v. Barker (1841), 5 Jur. 430. 

789. .] — A bill of discovery was filed in 

aid of an issue directed under the Tithe Commis- 
sion, on a question of a modus, & a production 
prayed of certain documents, including cases & 
opinions of counsel relating to the matters in 
question in the cause, in deft.’s possession, & 
admitted by him to be so. An order for pro- 
duction was obtained, there being no counsel at 
that time instructed to oppose, but upon a motion 
to discharge that order subsequently : — Held : 
those documents were protected, & pltf. having 
asked for & obtained more than he was entitled 
to, because no one appeared, must pay the costs, 

& no order could then be made for a production 
which must depend on a subsequent order. — Birch 
v. Barker (1841), 5 Jur. 430. 

privileged. — Cajiey v. Cuthbkrt 
(1872), 6 I. R. Eq. 599. — IR. 

t. With view to com- 

promise .] — In the course of the execu- 
tion of a diligence for recovery of 
writings in an action at the instance 
of A. against B., the latter demanded 
production of a memorial laid before 
counsel, & his opinion, on the ground 
that they had been communicated to 
B. prior to the institution of the action. 

To this it was objected thAt they were 
confidential, & that they had been 


N. S. 345.— IR. 

r. Submitted when litigatio’ 

not pending — Proving case of othe 
party .) — Rushton v. Blair (1838; 
6 Ir. L. Rec. N. S. 345.— IR. 

•• Shown to other party.] — 

The giving of an extract or copy of ai 
opinion of counsel, which a sour, pro 
cured for his client on the subject 
matter of a suit, to a solr. engaged ii 
litigation against him, does no 
necessarily prevent the opinion, or tb< 
case on which it wqp taken* from beinf 
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Sect. 9. — Resisting production — Grounds of privi - 
lege: Sub-sect. 1, C. (ft), (c), (d) & 2 ).] 

790. .] — Combe v. Ixindon Corpn., No. 

544, ante. 

791. Walsingham (Lord) v . Good- 
ricke, No. 749, ante. 

792. -In a suit by a cestui que trust to 
set aside a purchase of the trust property, made 
thirty years before by the trustee, the trustee 
insisted on the knowledge of the transaction & 
long acquiescence therein by the cestui que trust , 
& in this answer to a cross-bill the cestui que trust 
admitted that he had an opinion of counsel on 
his right, which he had taken many years before : 
— Held: (1) the opinion was a privileged com- 
munication ; (2) an order for its production would 
be refused. — Woods v. Woods (1844), 4 Hare, 83 ; 
14 L. J. Oh. 9 ; 4 L. T. O. S. 92 ; 9 Jur. 102, 615 ; 
67 E. R. 570. 

793. .] — Peabse v. Pearse, No. 710, 

ante . 

794. .] — Letters were alleged by a deft. 

to have passed between him & his solr. in the course 
of & for the purpose of professional business, 
which the solr. was employed to transact for him, 
& a case was alleged to have been professionally 
& confidentially submitted to counsel by the solr. 
of deft. & on his behalf : — Held : the opinion 
was not privileged. 

A case was alleged to have been submitted to 
counsel by deft.’s solr., in contemplation of legal 
proceedings & with reference to the title of deft, 
at issue in the present suit : — Held : the opinion 
was privileged. — Beadon v. King (1849), 17 Sim. 
34 ; 13 Jur. 550 ; 60 E. R. 1039. 

Taken by company — Whether defendant 

shareholder entitled to production.] — See No. 980, 
post. 

795. Ante litem motam.] — Cases & the 

opinions of counsel thereon were anterior to the 
litigation ; — Held : they were privileged from 
production. — Reece v . Trye (1846), 9 Beav. 316 ; 
50 E. R. 305. 

796. .] — Cases & opinions anterior 

to any litigation are privileged. 

A deft., by his answer, stated, that he was 
advised that the cases & opinions stated in the 
schedule, were privileged : — Held : the privilege 
was not sufficiently shown by the answer ; but 
liberty was given to supply the omission by 
affidavit. — Penruddock v. Hammond (1847), 11 
Beav. 59 ; 50 E. R. 739. 

797. .] — Instructions by a purchaser 

to his counsel for the preparation of the draft 
agreement to purchase were given long ante litem 
motam: — Held: (1) they were privileged in a 
subsequent suit, which sought to impeach & set 
aside the sale, on the ground that the vendor 
was a trustee who had no power to sell ; (2) the 
draft agreement itself as approved by counsel, & 
the opinion of counsel upon alterations in the 
draft were privileged. — Manser v. Dix (1855), 
1 K. & J. 451 ; 3 Eq. Rep. 650 ; 24 L. J. Oh. 497 ; 
25 L. T. O. S. 113 ; 1 Jur. N. S. 466 ; 3 W. R. 313 ; 
69 E. R. 536. 

Annotations: — As to (1) Folld. Macfarlan v. Holt (1872), 
L. R. 14 Eq. 580. Consd. Mlnet v. Morgan (1873), 8 
Cli. App. 361 ; Mostyn v. West Mostyn Coal & Iron 
Co. (1876), 34 L. T. 531. Held. Re Holloway, Yoon* 
v. Holloway (1887), 12 P. D. 167. As to (2) Reid. Mostyn 
v. West Mostyn Coal & Iron Co. (1876), 34 L. T. 531. 

798. ,] — Flight v. Robinson, No. 

750, ante. 


799 . Or after.] — Mostyn v. West 

Mostyn Coal & Iron Co., Ltd., No. 755, ante. 

800. Opinion must be given profession- 

ally.] — The opinion given by an ex-chancellor 
upon matters thereafter in litigation can in no 
respect be considered as professional advice, & 
is not protected from discovery. — Smith v. 
Daniell (1874), L. R. 18 Eq. 649 ; 44 L. J. Oh. 
189 ; 30 L. T. 752 ; 22 W. R. 856. 

Annotation : — Reid. English v. Tottie (1875), 1 Q. B. D. 141. 

801. Taken by local authority — Applica- 

tion to inspect by ratepayer.] — Bristol Corpn. v> 
Cox, No. 366, ante. 

802. .] — -A parochial elector 

of a parish in a rural district having threatened to 
take legal proceedings against the rural district 
council to compel them to repair a road which he 
alleged was a public road repairable by the 
inhabitants, the district council prepared cases 
for the opinion of counsel in reference to their 
liability & obtained counsel’s opinion thereon. 
The parochial elector claimed the right under 
Local Government Act, 1894 (c. 73), s. 68, ss. 5, 
to inspect the cases for the opinion of counsel & 
all opinions of counsel with documents & plans 
accompanying: — Held: (1) the cases for opinion 
of counsel counsel’s opinion thereon were 
“ documents ” within sect. 58, sub-sect. 5 of the 
above Act which a parochial elector as such was 
entitled under the sub-sect, to inspect ; (2) inas- 
much as the parochial elector desired to inspect 
the documents, not as a ratepayer, but as a liti- 
gant, with a view of obtaining evidence in support 
of his claim, the ct. would not enforce his right of 
inspection by mandamus. — R. v. Godstone Rural 
Council, [1911] 2 K. B. 465 ; 80 L. J. K. B. 1184 ; 
75 J. P. 413 ; 27 T. L. R. 424 ; 9 L. G. R. 665 ; 
sub nom. R. v. Godstone Rural District Council, 
Ex p. Hastje, 105 L. T. 207, D. C. 

Annotation : — As to (1) Reid. R. v. Hampstead B, C., Ex p. 

Woodward (1917), 110 L. T. 213. 

803. When made exhibit to affidavit.] — 

Pltf. suing in formd pauperis cannot be ordered 
to produce for inspection by deft, the case laid 
before counsel under R.S.C. Ord. 16, r. 23, & his 
opinion thereon, even where they have been made 
exhibits to the affidavit filed. — Sloane v. Britain 
S.S. Co., [1897] 1 Q. B. 185 ; 66 L. J. Q. B. 72 ; 
75 L. T. 542 ; 45 W. R. 203 ; 13 T. L. R. 124 ; 
41 Sol. Jo. 126, C. A. 

Taken by trustees — & persons analogous 

thereto .] — See Sub-sect. 1, L., post . 

804. All instructions to counsel.] — Nicholl v. 
Jones, No. 402, ante . 

805. Draft document settled by counsel.] — 

Feaver v. Williams, No. 930, post. 

806. Advertisement.] — A successful pltf. 

in an chancery action, brought to restrain the 
infringement of his trade mark, drafted an adver- 
tisement of the proceedings in & result of the 
action for publication in a trade journal ; before 
publication the draft was submitted to counsel, 
& the advertisement as settled by him was pub- 
lished. One of the defts. in the chancery action, 
alleging the advertisement to be libellous, brought 
an action for libel in respect of its publication, 
& sought to obtain inspection of the draft adver- 
tisement : — Held : the document was privileged 
from production within the rule as to professional 
privilege adopted in Minet v. Morgan , No. 754, 
ante.-— L owden v. Blakey (1889), 23 Q. B. D. 


shown with the view to a compromise. 
B. prayed the ot, to ordain them to be 
produced : — Held : the application 
must be dismissed. — Thomson’s 


Trustees v. Clark (1823), 2 Sb. (Ct. 
of Seas.) 262.— SCOT. 

Taken by public 


An opinion of counsel given to a publio 
officer ought not to be produced in 
evidenoe. — Edwards v. Macintosh 
(1823), 3 Murr. 369. — SCOT. 
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332 5 58 L. J. Q. B. 017 ; 01 L. T. 251 ; 54 J. P. 
64; 38 W. R. 04; 5 T. L. R. 690, D. C. 

Annotation : — Reid. Calcraft v. Quest, [1898] 1 Q. B. 759. 


807. Briefs to counsel.] — Counsel’s briefs which 
have been used at a trial & returned to the client 
are privileged as to the matters therein. — Be 
Columbine, Ex p. Allen (1853), 1 Bankr. & 
Ins. H. 43. 

808. Observations written upon.] — The 

reports of an accountant employed by deft.’s solr. 
to investigate books are privileged from production ; 
so also are drafts of pleadings & observations made 
upon briefs, though the briefs themselves are not 
privileged when they consist of matter publici 
juris . — Walbham p. Stainton (1803), 2 Hem. & 
M. 1 ; 3 New Bep. 241 ; 9 L. T. 603 ; 12 W. B. 
199 ; 71 E. B. 357. 

Annotations : — Consd. Lyell v. Kennedy (1884), 27 Ch. D. 1. 
Retd. Wilson v. Northampton & Banbury Junction By. 
(1872), L. B. 14 Eq. 477 ; Bullock v. Corrio (1878), 38 
L. T. 102 ; Re Brown, Tyas v. Brown (1880), 42 L. T. 501 ; 
Qoldstone v. Williams, Deacon, [1899] 1 Ch. 47 ; Curtis 
u. Beaney, [1911] P. 181. 


809. .] — Curtis p. Beaney, No. 730, 

ante . 

810. Endorsements on — Not privileged.] — 

Walsh am p. Stainton, No. 808, ante . 

811 . ,] — Nicholl v . Jones, 

No. 402, ante . 

812. -.] — Flumley p . Horrell, 
[1808] W. N. 240. 

813 . -.] — A lunatic was tenant 

in tail in possession of an estate with remainder to 
his committee in tail. An agreement for making 
a road for the common benefit of the lunatics of 
two adjoining estates was entered into & approved 
by the Lords Justices on behalf of the lunatic, & 
as it was alleged, by the committee on her own 
behalf. The lunatic died without issue, & the 
agreement was not executed in his lifetime. Alter 
ms death the committee refused to execute or 
perform the agreement. In a writ for specific 
performance she declined to produce the indorse- 
ments upon counsel’s briefs, shorthand notes, & 
other documents relating to the proceedings in 
lunacy : — Held : she must produce them as show- 
ing whether she was bound by the agreement in 
respect of her own interest . — Re Brown, Tyas v. 
Brown (1880), 42 L. T. 501 ; 28 W. B. 575. 

See Sub-sect. 1, K., post . 

Communications made for purposes of fraud.] — 
See Sub-sect. 1, J., post . 


(c) Solicitors' Partners and Legal Professional 

Agents . 


814. Communications between solicitor & pro- 
fessional agent — Privileged.! — A deft, will not be 
ordered to produce papers containing confidential 
communications between him & his solr. or 


between his country solr. & town solr. made in 
the relation of solr. & client during the progress 
of the suit, or with reference to it, previous to its 
commencement. — Hughes v. Biddulph (1827), 
4 Buss. 190 ; 38 E. B. 777, L. C. 

Annotations: — Folld. Bolton 0 . Liverpool Corpn. (1833), 1 
My. & K. 88. Apld. Steele 0 . Stewart (1843), 13 Sim. 
633. Folld. Goodall 0 . Little (1851), 1 Sim. N. S. 155. 
Consd. Minet 0 . Morgan (1873), 8 Ch. App. 361. Retd. 
Greenough 0 . Gaakell (1833), 1 My. & K. 98 ; Hardman 
0 . EUamos (1835), 4 L. J. Ch. 181 ; Meath, 6p. 0 . Win- 
chester (1836h 10 Bli. 330 ; Storey 0 . Lennox (1836), 1 
Keen. 341; Llewellyn 0 . Badeloy (1842), 1 Hare, 527 ; 
Walsingham 0 . Goodricke (1843), 3 Hare, 122 ; Flight 0 . 
Robinson (1844), 8 Beav. 22 ; Holmes 0 . Baddeley 


(1844), 1 Ph. 476 ; Pearse 0 . Pearse (1846), 1 Do G. & 

Sm. 12 ; Follett 0 . Jefferyes (1849), 13 Jur. 465 ; Manser 

0 . Dix (1855), 1 K. & J. 451. 

815. .] — Mackenzie p. Yeo, No. 

774, ante . 

316 . .] — Goodall p. Little, No. 

15, post . 

817. -.] — A deft, cannot be compelled 
to answer as to the contents of letters passing 
between himself & his professional adviser, & 
relating to the matters in dispute in the suit. 

If . . . letters . . have passed between the 
client’s professional adviser & his town agent, they 
must be considered privileged (Stuart, V.-C.). — 
Catt p.Tourle (1870), 23 L. T. 485 5 19 W. B. 50. 

818. Communications between members of 
same firm — Privileged.] — Mostyn p. West Mostyn 
Coal & Iron Co., Ltd. No. 755, ante . 

819. Deceased partner — Communication made 
to firm — Suit by executors — No privilege.] — In a 
suit by the exors. of a deceased partner in a firm 
of solrs., for an account of the partnership dealings 
& transactions, the surviving partner admitted 
that certain documents material to the account 
were in his possessio n: — Held : the fact that 
those documents related to the private business 
which had been entrusted in confidence to the 
professional management of the firm by their 
clients, could not be admitted as a reason to excuse 
the production of those documents. — Brown v. 
Perkins (1843), 2 Hare, 540 ; 8 Jur. 180 ; 07 
E. B. 223. 

Annotations: — Consd. Bevan 0 . Webb, fl901] 2 Ch. 59. 

Refd. Dadswell 0 . Jacobs (1887), 34 Ch. D. 278. 


(d) Other Legal Advisers . 


820. Foreign legal advisers — Dutch.] — (1) 

Necessary communications between a solr. & client, 
through an unprofessional person, are privileged ; 
but it not appearing in this case that the com- 
munications were wholly of a professional or 
confidential nature, such privilege was disallowed. 

(2) A case was submitted since the institution 
of the suit, for the opinion of Dutch counsel ; — - 
Held : the opinion was privileged. — Bunbury p. 
Bunbury (1839), 2 Beav. 173 ; 9 L. J. Oh. 1 ; 
48 E. R. 1140. 

Annotations: — As to (1) Folld. Reid 0 . Langlois (1849), 
2 H. & Tw. 59. Refd. Ross 0 , Gibba, Gibbs 0 . Ross 
(1869), L. R. 8 Eq. 522. 


821. Scottish.] — The same privilege with 

respect to the non-production of confidential 
communications as between an English solr. & 
his client, is extended to like communications as 
between a Scottish solr. & law agent practising in 
London, though not admitted an English solr., 
& his client in Scotland. — Lawrence p. Campbell 
(1859), 4 Drew. 485 ; 28 L. J. Ch. 780 ; 5 Jur. 
N. S. 1071 ; 7 W. B. 330 ; 02 E. B. 180 ; sub mm. 
Laurence p. Campbell, 33 L. T. O. S. 355. 

Annotations : — Apld. Minet 0 . Morgan (1873), 8 Ch. App. 
361 ; Lyell 0 . Kennedy (No. 2) (1883), 9 App. Gas. 81. 
Refd. Wheeler 0 . Le Marchant (1881), 30 W. R. 235 ; 
Lowden 0 . Blakey (1889), 23 Q. B. D. 332. 


822 . .] — Wheeler p. Le Marchant, 

No. 705, ante . 


D. Communication between Client and Legal Adviser 
through Agent as Medium . 

828. General rule.] — (1) A bill was filed against 
a banking co. to compel them to replace a sum 
of money alleged to have been improperly 


8071. Briefs to counsels — A general claimed to be privileged should bo Assurance Co. (1916), W. L. D. 111. 

daim of privilege for counsel's brief Is particularised. — Caldwell v Western — S. AF. 

insufficient, such portions as are 

K 2 
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. 9. — Resisting production — Grounds of privi- 
lege : Sub-sect. 1 , D. &■ E . 

transferred by tbem from one account to another 
at their branch bank in Oregon. Before the bill 
was filed, but after litigation had become highly 
probable, the manager in London telegraphed to 
the manager in Oregon to send full particulars of 
the whole transaction. On an application by 
pltfs. in the suit for production of documents, the 
bank resisted production of the letter sent in 
answer, as being privileged : — Held : the letter 
was not privileged & must be produced. 

(2) There is not a syllable which shows that 
any communication direct or indirect, expressed 
or implied, was made to the agent to the effect 
that his communication was to be a confidential 
one for the purpose of being submitted to the 
professional man, that is the solr., for advice. 
If it had been so, I apprehend that it would have 
been protected upon principles well understood 
(Jessel, M.K.). 

(3) The extent of the rule j which protects con- 
fidential communications from discovery as 
regards the other side j goes not merely to a* com- 
munication made to the professional agent himself 
by the client directly ; it goes to all communica- 
tions made by the client to the solr. through inter- 
mediate agents, & he is not. bound to write letters 
through the post, or to go himself personally to 
see the solr. lie may employ a third person 
to write the letter, or he may send the letters 
through a messenger, or lie may give a verbal 
message to a messenger, & ask him to deliver it 
to the solr., with a view to his presenting his 
claim, or of substantiating his defence (Jessel, 
M.R.). 

(4) The solr. requires further information & 
says, I will obtain it from a third person. That 
is confidential. It is obtained by him as solr. 
for the purpose of the litigation, & it must be 
protected upon the same ground, otherwise it 
would be dangerous if not impossible to epaploy 
a solr. (Jessel, M.R.). 

(5) Information obtained by the client at the 
request or under the advice of the solr. is in a 
sense obtained by the agent of the solr. It is 
clearly within the rule of privilege ( Jesse L, 
M.R.). 

(<») Effect of the Jud. Acts on mode of procedure 
explained (see No. 3, ante ). — Anderson v. 
Bank of British Columbia (1876), 2 Ch. D. 644 ; 
45 L. J. Ch. 449 ; 35 L. T. 76; 24 W. R. 624, 
724 ; 3 Char. Pr. Oas. 212, C. A. 

Annotations: — As to (1) Distd. Wheeler v. Lo March ant 
(1881), 17 Oh. D. 875. Refd. Bewick© v. Graham (1881), 

7 Q. B. D. 400 ; McLean & Big# v. Jones (1892), 00 L. T. 
053 ; Collins t\ London General Omnibus Co. (1893), 63 
L. J. Q. B. 428 ; Jones v. G. C. By., (1910] A. C. 4. As 
to (2) Consd. Southwark & Vauxhall Water Co. r. Quick 
(1878), 3 Q. B. D. 315. Reid. lie Strachan, f 1 895 J 1 Ch. 
439 ; Birmingham & Midland Motor Omnibus Co. v. 
L. & N. W. By., 11913] 3 K. B. 850. As to (6) Consd. 
Atherley v. Harvey (1877), 2 Q, B. D. 524. Generally, 
Refd. Bullock v. Corrie (1878), 38 L. T. 102 ; Nordon v . 
Defries (1882), 8 Q. B. D. 508 ; Kysbe v. Holt, Childs & 
Brotberton. (1888] W. N. 128 ; Re Worswick, Robson v. 
Worswiok (1888), 36 W. R. 685 ; Learoyd v. Halifax Joint 
Stock Banking Co., [1893] 1 Ch. 686 : Lambert v. Home, 
[1914] 3 K. B. 86 : Feuorhoerd v . London General Omni- 
bus Co. (1918), 119 L. T. 711. 

824. Privileged — If employment of agent neces- 
sary.] — Bunbury v . Bunbury, No. 820, ante . 

825. .] — The ct. will not compel the pro- 

duction of letters which had been written by a 

E arty to the suit residing abroad to his agents 
ere acting under a power of attorney, for the 
purpose of being communicated to his solrs. in 
this country, nor will it compel production of 
letters between the solrs. & such agents. — IIooper 


v. Gumm (1862). 2 John. & H. 602 ; 6 L. T. 891 ; 
10 W. R. 644 ; 70 E. R. 1199. 

Annotation .* — Refd. Hamilton v. Nott (1873), L. It. 16 Eq. 
112. 

826. .] — Macfarlan v. Rolt, No. 753, 

ante. t , - 

827. Agent must be conduit pipe only.] 

Carpmael v. Powis, No. 763, ante . 

828. Deft., by his answer, stated that 

certain documents which he admitted to be in his 
possession did not belong to him individually, 
but to him jointly with other parties who acted 
as his agents, & against whom no equity was in 
this respect raised by the bill : — Held : the 
ordinary rule of the ct. applied to this case, & 
pltf. had no right to the production of the docu- 
ments, either on the ground that they were in 
the actual possession of deft., or on the ground 
that the parties to whom they in part belonged 
acted as the agents of deft. 

Where communications passed between deft. 
& his agents for the purpose of being communi-. 
cated by his agents to his legal adviser : — Held : 
they were privileged from production. — R eid v. 
Langlois (1849), 1 Mac. & G. 627; 2 H. & Tw. 
59; 19 L. J. Oh. 337; 14 Jur. 407; 41 E. R. 
1408, L. 0. 

Annotations : — Consd. Glyn v. Caulfoild (1851), 3 Mac. & G. 
463. Folld. Hooper v. Gumm (1862), 2 John. & H. 602. 
Apld. Woolley v. North London By. (1869), L. R. 4 C. ]>. 
602. Consd. Pair v. L. C. & D. Ry. (1871), 24 L. T. 558 ; 
Anderson v. Bank of British Columbia (1870), 2 Ch. D. 
044. Folld. Koarsley v. Philips (1883), 48 L. T. 468. 
Refd. Thompson v. Falk (1852), 1 Drew. 21 ; Boss v . 
Gibbs, Gibbs v. Boss (1809), L. B. 8 Eq. 522 : Cossey v. 
L. B. & S. C. By. (1870;, L. It. 5 C. P. 146 ; Phillips v. 
Bouth (1872), 20 L. T. 845 ; Hutchinson v. Glover (1875), 
45 L. J. Q. B. 120 : O’Shea v. Wood, [1891] P. 237 ; Re 
Strachan, [1895] 1 Ch. 439. 

829. Not source of information.] — Com- 

munications between a solr. & his client, must, 
to be privileged, come to the solr., directly or 
indirectly, from the client. Communications made 
to, or information acquired by, the solr., on account 
or for the benefit of the client, while the solr. 
is acting for him, are not privileged from disclosure, 
if made by or derived from third parties ; & that 
even although the communications may have 
been made, or the information given to the solr., 
in his character of solr. for the client, & solely for 
that reason. 

Whore a solr. had, while acting as such for a 
client, obtained from a third person information 
relating to the interest of his client in the subject- 
matter of the suit, & afterwards refused to answer, 
& demurred to a question as to such information 
on the ground that it was privileged : — Held : 
such demurrer must be overruled. — Ford v. 
Tennant (No. 2)(1863), 32 Beav. 162 ; 1 New Rep. 
303 ; 32 L. J. Ch. 465 ; 7 L. T. 733 ; 27 J. P. 211 ; 

9 Jur. N. S. 292; 11 W. R. 324; 55 E. R. 
63. 


Annotations : — Refd. Kennedy v. Lyell (1883), 
387 ; Ainsworth v . Wilding, [1900] 2 Ch. 315. 


23 Ch. 


D. 


830. Not collector of information or 

evidence.] — Pltf., a merchant in Germany, on the 
ground that he did not understand English, wrote 
in German, both before & after the issuing of the 
writ, to his agent in London, in reference to the 
action “ for the purpose of obtaining advice, 
information or evidence with reference to & for 
the purpose of such litigation ” certain letters, 
“ in order that the contents thereof might be 
communicated by the agent in English to his sob*, 
who did not understand German ” : — Held : such 
letters did not establish a case of privilege, & 
deft, was entitled to inspection. — Vetter v. 
Schreiber (1888), 53 J. P. 39, D. C. 
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E. Communication between Legal Adviser and 
Non- Professional Agent or Third Party. 

( a ) Where No Litigation contemplated or pending . 

831. No privilege.] — M ackenzie v . Yeo, No. 
774, ante . 

832. .] — Letters written two years before 

the institution of a suit by a country solr. to one 
of a firm acting as his London agents are not 
privileged, though the firm afterwards acted as 
his solrs. in a suit which involved the subject- 
matter of the letters. — II ampson v. IIamtson 
(1857), 20 L. J. Oh. 612 ; 28 L. T. O. S. 352. 

833. .] — A plea of privilege by the answer 

alleging that deft, has acquired information as 
solr. of A, acting as such in relation to the matters 
inquired after, but not alleging that he acquired 
it from the client, is insufficient. — Marsh v. 
Keith (1800), 1 Drew. & Sm. 342 ; 3 L. T. 498 ; 
6 Jur. N. S. 1182 ; 9 W. R. 115 ; 02 E. R. 410 ; 
sub nom . March v. Keith, 30 L. J. Ch. 127. 

Annotations: — Refd. Kennedy v. Lyoll (1883), 23 Ch. D. 

387. Mentd. M’Garel v. Moon (1870), L. 11. 10 Eq. 22. 

834 . .] — Pltf. had in her possesssion or 

power letters which had passed between her solr. 
& an architect, having reference to the questions 
in the suit, but not written in contemplation of 
legal proceedings : — Held : she was bound to 
produce them. — P age v. Ward (1869), 20 L. T. 
518 ; 17 W. It. 435. 

835. .] — Upon the purchase by A. from 

mtgees. selling under their power of sale, letters 
passed between the solrs. of A. & of the mtgees., 
in which reference was made to an anticipated 
claim by B. to a legacy as charged upon the 
mortgaged property. B. subsequently filed a bill 
to establish a charge in respect of her legacy upon 
the property in the hands of A. : — Held : the 
correspondence between the solrs. of A. & 
of the mtgees. before the institution of the suit 
was not privileged from production. — P addon v. 
Winch (1870), L. R. 9 Eq. 006 ; 39 L. J. Ch. 027 ; 
22 L. T. 403. 

836. .] — Letters relating to the subject- 

matter of a suit written by deft.’s solr. to deft.’s 
agent are not protected from production, unless 
they were written with reference to the dispute 
between the parties to the suit, & with a view to 
the defence of the suit. — O riginal Hartlepool 
Collieries Co. v . Moon (1874), 30 L. T. 585, 
L. JJ. 

837. .] — Wheeler v. Le March ant, No. 

705, ante. 

838. — .] — Sammon v. Bennett (1892), 8 

T. L. R. 235, D. C. 

(6) Where Litigation contemplated or pending. 

839. General rule — Privileged.] — A pltf. is not 
entitled to the production of letters, which have 
passed between the solr. of deft. & a stranger, 
relative to the subject of the suit, after the com- 
mencement of the litigation. — C urling v. Perring 


I (1835), 2 My. & K. 380 ; 4 L. J. Ch. 80 ; 39 E. R. 
989. 

Annotations : — Coned. Storey v. Lennox (1836), 1 Keen, 341. 
Apld. Holmes v. Baddeley (1844), 1 Ph. 476. Gonad. 
Lafono v. Falkland Islands Co. (No. 1) (1857), 4 K. & J. 
34. Retd. Llewellyn v . Badeley (1842), 1 Hare, 527 ; 
Betts v. Monzies (1857), 26 L. J. Ch. 528 ; Colman v. 
Trueman (1858), 3 H.&N. 871 ; Folkin v. Herbert (1861), 
30 L. J. Ch. 798 : Walsham v. Stainton (1863), 2 Hem. 
&M. 1. 

840. .] — Willson v. Leonard 

(1838), 7 L. J. Ch. 242. 

841. .] — Pltf. had in her possession 

or power letters which had passed between her 
solr. & a third party referring to the subject- 
matter in dispute, some of which had been written 
in anticipation of, & the rest pending, the pro- 
ceedings in the suit : — Held : she was not bound 
to produce them. — Simpson v. Brown (1804), 
33 Beav. 482 ; 55 E. R. 455. 

Annotation : — Apld. M'Corquodalo v. Boll (1876), 45 L. J. 
Q. B. 329. 

842. .] — Anderson v. Bank of 

British Columbia,’ No. 823, ante. 

843. .] — The mere fact that letters 

are written to pltf.’s solr. “in conlidence” & 
under a pledge not to disclose their contents to 
anyone but pltf. & his legal advisers, affords no 
defence to an application for an order to inspect 
them. But, if they are not merely confidential 
communications, but are written in answer to 
inquiries by pltf.’s solr. with a view to & in con- 
templation of anticipated litigation, they are 
privileged. — M‘O orquodale v. Bell (1870), 1 
C. P. D. 471 ; 45 L. J. Q. B. 329 ; 35 L. T. 201 ; 
24 W. R. 399 ; Bitt. Prac. Cas. Ill ; 2 Char. 
Cham. Cas. 48. 

Annotations : — Apld. Nordon v. Dofries (1882), 8 Q. B. D. 
508. Refd. Re Worswick, Hobson v. Worswick (1888), 
36 W. R. 685. 

844. Collecting evidence.] — Where the circum- 
stances of the case render it necessary for a party 
or his solr. to employ an agent to collect evidence 
in support of legal proceedings, the communica- 
tions of such agent to his principal relating to such 
evidence are privileged. — Steele v. Stewart 
(1844), 1 Ph. 471 ; 14 L. J. Ch. 34 ; 4 L. T. O. S. 
150 ; 9 Jur. 121 ; 41 E. R. 711, L. C. 

Annotations: — Distd. Goodall v. Little (1851), 1 Sim. N. S. 
155. Consd. Galley v. Richards (1854), 19 Beav. 401. 
Folld. Lafono v. Falkland Islands Go. (No. 1) (1857), 

4 K. & J. 34 ; Hooper v. Gunun (1862), 6 L. T. 891. 
Apld. Walsham v. Stainton (1863), 2 Hem. & M. 1. Consd. 
Woolley v. North London Ity. (1869), L. R. 4 G. I'. 602 ; 
Fenner v. London & South Eastern Ry. (1872), L. It. 7 
Q. B. 767. Folld. Hamilton v. Nott (1873), L. R. 16 
Eq. 112. Consd. Anderson v. Bank of British Golumbia 
(1876), 2 Ch. D. 644. Refd. Glyn v. Caulfoild (1851), 

3 Mac. & G. 463 ; Ford v. Tennant (No. 2) (1863), 32 
Beav. 162 ; Cossoy v. L. B. & S. C. Ry. (1870), L. It. 5 
C. P. 146. 

845 . Report of accountant.] — Walsham 

v. Stainton, No. 808, ante. 

846. .] — Wheeler v. Le Marchant, No. 

705, ante. 

847. Giving advice.] — Wheeler v. Le Mar- 
chant, No. 705, ante. 

848. Examination in bankruptcy — Copies 


PART III. SECT. 9, SUB-SECT. 1.— 
E. (a). 

b. Auditor's reports — Not made in 
contemplation of litigation .] — Pltf., a 
guarantee co., brought an action against 
the directors of a grain co., alleging 
that, by false representations, it was 
induced to issuo a guarantee bond to 
the grain co., under which, upon the 
default of the grain co., it was com- 
pelled to pay a certain sum. It was 
admitted that pltf. must fail iu the 
action, as then constituted, on all 
issues, other than the one of false 


representations. On an application to 
compel one of dofts. to produce for 
inspection certain auditor’s reports of 
the grain co. : — Held : they did not 
come into existence for the purpose of 
instructing counsel in view of con- 
templated litigation & so wore not 
privileged. — London Guarantee v. 
Henderson (1915), 32 W. L. R. 546 ; 
9 W. W. R. 208 ; 23 D. L. R. 38 ; 25 
D. L. R. 754 ; 25 Man. L. R. 617, 
726.— CAN. 

c. Correspondence between factor 
& law-agent — Relating to rights of 


third party .] — In a sequestration of the 
estate of a farmer, in which the land- 
lord was a claimant, a question arose 
whether the landlord was bound to 
account for the value of a turnip crop 
included in an assignation by the tenant 
to the landlord but which the landlord 
said had been incviously assigned to a 
third party, who refused to pay Kjih 
value ; — Held : the trustee was not 
entitled to recover correspondence 
between the landlord’s factor & law- 
agent in regard to the rights of the 
third party. — M unro v. Fraser (1858), 
21 Duni. (Ct. of Sess.) 103.— SCOT. 
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Sect, 9 . — Resisting production — Grounds of privi - 
lege : Sub-sect, 1 , E. (b) F , (a).] 

of.] — A transcript of the shorthand notes of 
the evidence given at a private examination 
of a bkpt. held by the solr. of the trustee in 
bkpcy. under Bkpcy. Act 1883 (c. 52), s. 27, for 
the purpose of enabling him in his professional 
capacity to advise the trustee whether or not an 
action should be brought is privileged from pro- 
duction. — Learoyd v , Halifax Joint Stock 
Banking Oo., L18931 1 Ch. 680 ; 62 L. J. Cli. 509 ; 
68 L. T. 158 ; 41 W. R. 344 ; 9 T. L. R. 188 ; 
37 Sol. Jo. 212 ; 3 R. 252. 

Annotation : — Refd. Calcraft v, Guest, [1808] 1 Q. B. 759. 

849. Preparation of defence.]— After the insti- 
tution of an action four anonymous letters were 
sent, two to pltf. herself, one to the counsel, Sc 
one to the solr. employed on her behalf in the 
action. The letters were admitted to be relevant 
to the matters in question in the action : — Held : 
(1) pltf. was bound to produce for inspection the 
letters written to herself ; (2) the letters written 
to the counsel Sc solr. employed in the action must 
be treated as coming within the principle which 
gives protection to information obtained or pro- 
cured by the solr. for the purposes of prosecuting 
or defending an action for his client, & the infor- 
mation could not be said not to have been obtained 
by the solr. because it had been sent to him 
voluntarily, Sc these two letters consequently need 
not be produced. 

A voluntary communication made to a solr. 
or professional adviser, by reason of his filling that 
character, does not differ from any other infor- 
mation obtained by him, or by agents employed 
by him, for the purposes of the action. 

(3) In an action to recall piobate of a will on 
the ground of its having been executed under the 
undue influence of defts., interrogatories asked 
whether since testator’s death any arrangement 
had been come to between defts. for the division 
of the property : — Held - they were relevant Sc 
required to be answered. — Re Holloway, Young 
v. Holloway (1887), 12 P. D. 167 ; 57 L. T. 515 ; 
35 W. R. 751 ; 3 T. L. R. 616 ; sub nom. Young v . 
Holloway, 56 L. J. P. 81, 0. A. 

850. Materials for brief.] — Southwark Water 
Co. v. Quick, No. 714, ante, 

851. Deposition of witnesses.] — Deposi- 

tions of the master & crew of a British ship, the 
R., in regal’d to a collision had been takon by the 
Receiver of Wreck, & the Board of Trade refused 
to give copies of such depositions to the owners 
of the P. in an action arising out of the collision 
between these vessels. Copies had however been 
obtained for the purpose of the action by the solrs. 
to the owners of the R., whose master & crew had 
made the depositions. On motion by the owners 
of the P. for leave to inspect & take copies of the 
depositions in the possession of the solrs. of the 
owners of the R. : — Held: these copies were 
privileged. 

Here discovery is sought of copies of certain 
depositions, & these were obtained for the purposes 
of this action, & as the phrase is, to form part of 
the brief. Therefore, I think they are privileged 
(Butt, J.). — The Palermo (1883), 9 P, D. 6 ; 
63 L. J. P. 6 ; 49 L. T. 551 ; 32 W. R. 403 ; 5 
Asp. M. L. C. 165, C. A. 

Annotations : — Consd. Land Corpn. of Canada v. Puleston, 


[1884] W. N. 1. Refd. Goldstone v. Williams, Deacon, 

[1899] 1 Ch. 47. 

852. Copies of documents not privileged.] — 
Where a diary that would not have been protected 
from production has been lost, extracts made from 
it since the commencement, & for the purposes of 
litigation, are not so protected. — Land Oorpn. 
of Canada v, Puleston, [1884] W. N. 1, Bitt. 
Rep. in Ch. 176. 

853. .] — A correspondence had taken place 

between deft, in an action Sc persons other than 
pltf. which was material to the questions at issue 
in the action. Deft, had not preserved the letters 
received by liim or copies of the letters written 
by him in the course of such correspondence, but 
after action brought liis solr., for the purposes 
of the defence to the action, procured through 
such third persons copies of the letters so written 
Sc received : — Held : such copies were not 
privileged against inspection by pltf. — Chadwick 
v. Bowman (1886), 16 Q. B. 1). 561 ; 54 L. T. 16, 
i). a 

854. Communication must be specified as 
confidential.] — The schedule to a deft.’s answer of 
the documents in his power contained as follows : — 
“ Letters from Messrs. K. Sc C., deft.’s solrs., to 
Mr. F., one of the witnesses examined for deft, 
at the trial of the action, bearing date,” etc., Sc 
deft, in the body of his answer, stated that all the 
documents in the schedule related to & were 
connected with the matters in question in the 
suit, & were prepared & written, after the institu- 
tion of it, for the purpose of deft.’s defence to the 
suit & for the purpose of the action between the 
parties to which the suit related : — Held : the 
letters were not sufficiently characterised as being 
of a confidential nature to protect them from 
being produced. — Dartmouth Corpn. v, Holds- 
worth (1840), 10 Sim. 47C ; 59 E. R. 700. 

855. Litigation may be only probable.] — In a 
suit against a co. for specific performance of a 
contract dated in 1863, production was required 
from the co. of correspondence passing, before the 
institution of the suit, between the former engineer 
Sc solrs. of the co., Sc between the present solrs. & 
the secretary Sc the agents, sub-agents, engineers, 
surveyors, Sc directors of the co., & cases & 
opinions of counsel advising on behalf of the 
co. in respect of the subject-matter of the suit : — 
Held : the whole of this correspondence relating 
to the subject-matter of the contract, which might 
have led to litigation, whether it had done so or 
might have done so, or whether it was probable 
or improbable that it would have done so, was 
privileged Sc production was refused. — Wilson v, 
Northampton & Banbury Junction Ry. Oo. 
(1872), L. R. 14 Eq. 477 ; 27 L. T. 507 ; 20 W. R. 
938. 

Annotations : — Apld. Bullock v. Corrio (1878), 38 L. T. 102. 

Consd. Wheeler v. Le Merchant (1881), 17 Ch. D. 675. 

F, Communication between Client and Non- 
Professional Agent or Third Party . 

(a) General Rule, 

856. No privilege — Litigation not contem- 
plated.] — A. had, 45 years ago, enclosed a piece of 
ground from the waste, Sc built a cottage on part 
of it. He died 29 years ago, &, after that, his 
widow & daughter lived on the premises till the 
death of the former, a month before the trial. 


PART III. SECT. 9, SUB-SECT. 1.— 

F. (a). 

d. When privileged — Litigation an • 
ticipated — Reports of engineers ,] — In a 
suit to restrain the infringement of a 


patent, pltfs. objected to produce docu- 
ments, described as professional 
opinions of engineers as to the validity 
of the patent, the subjeot-matter of 
the suit, claiming that they were 
privileged communications : — Held : 


documents of this description are only 
protected where they have been 
obtained in view of or in anticipation 
of litigation which has actually taken 
place, & in which the discovery is 
sought. — T oronto Gravel Hoar Co. 
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On ejectment by A.’s oldest son : — Held : the 
declarations of the mother were evidence for the 
lessor of pltf., although she was not in the sole 
occupation of the premises, & although she was 
not on the premises when such declarations were 
made. 

If the mother went to C., who was neither an 
attorney nor pretended to be one, to ask him to 
make a conveyance of the property, & C. wrote 
to a relation of his, who was an attorney, &, on 
receiving his relation’s answer, informs the 
mother that she cannot convey, this is not a 
privileged communication. — D oe d. Pritchard 
v. Jauncey (1837), 8 0. & P. 99. 

Annotation: — Mentd. Asher v. Whitelock (1865), 11 Jar. 

N. 8. 925. 

857. .] — Deft, having’ made a charter, 

as “agent for merchant,” & then unknown to 
the owner rechartered to a third party, who was 
ignorant of the former charter, as “ agent for 
owner,” but there being evidence that before 
loading or signing bills of lading, the owner was 
told of the second charter, & adopted it, & the 
bills of lading being in tho name of the third party, 
as charterer & shipper, though in fact the cargo 
was shipped by deft., & pltf, taking a bill for part 
of freight from the third party, which was not 
paid by reason of his insolvency : — Held : (1) the 
question in substance came to this, whether pltf. 
had loaded & acted on the first charter, as if so, 
deft, would bo liable for the freight, if not, for 
want of authority ; (2) pltf. would be allowed 

inspection of letters between deft. & the third 
party relating to the charter. — Holten v. Jones 
(1801), 2 F. &F. 452. 

858 . Reports of insurance agent to 

company.] — In an action on a policy of insurance 
on household furniture to recover from tho 
insurance office a loss by fire, in which there were 
issues imputing fraud to pltf., both as to the fire 
& the account of the articles lost : — (1) the ct. 
made an order for pltf. to be at liberty to inspect 
all communications in writing in the possession 
of the office relating to the property or value of the 
property insured which had passed between such 
office and its agent with whom the insurance had 
been effected, & also between such agent or office 
& another insurance office with which a similar 
policy on the same furniture had been effected 
by pltf. ; (2) the ct. refused to allow pltf. inspec- 
tion of the report made to the office by its surveyor 
of the salvage recovered from the fire. — W oolley 
v. Pole (1863), 14 0. B. N. S. 538 ; 143 E. R. 
556 ; sub nom. Wolley v. Pole, 32 L. J. 0. P. 
263. 

Annotations : — As to (1) Folld. Mahoney v. Widows’ Life 

Asaoe. Fund (1871), L. R. 6 0. P. 252. As to (2) Expld. 

Woolley v. North London Ry. (1869), L. R. 4 C. P. 602. 


859. Medical report.] — A 

confidential report to an insurance co. by its 
medical officer as to the state of health of a party 
whose life is proposed to be insured is not of such 
a confidential character as to entitle it to the 
privilege of protection, & its production cannot 
therefore be demurred to under 15 & 16 Yict. 
c. 86, s. 33 . — Lee v. Hammbrton (1864), 10 L. T. 
730 ; 12 W. R. 975. 

800. .] — In an action against 

an insurance co. upon a policy of life insurance, 
defts. having pleaded that the policy was obtained 
by fraudulent concealment & misrepresentation 
of material facts, pltfs. applied for inspection of 
the following documents : viz . two reports made 
to the co. by private friends of the assured to 
whom the co. were referred, with relation to the 
assured’s state of health & habits, & a report 
made by a medical man to whom the assured 
was referred for examination on behalf of the co. 
At the head of the printed forms of questions, 
upon which these reports were made, were state- 
ments that the co. would regard the answers 
given as strictly private & confidential. It 
appeared from pltfs.’ affidavits that the co., on 
accepting the insurance, after consideration of the 
proposals for insurance, & of those reports, had 
charged a special rate of premium on the ground 
that the life was not a first-class one : — Held : 
(1) inspection of the documents would be allowed, 
on the ground that they were not privileged from 
inspection ; (2) pltfs. had made out a good primd 
fade case for supposing that they were material 
to their case. — M ahony v . Widows’ Life As- 
surance Fund (1871), L. R. 6 G. P. 252 : 40 
L. J. C. P. 203 ; 24 L. T. 548 ; 19 W. R. 722. 

801. .] — Paddon v . Winch, No. 835, 

ante . 

862. .] — Rose v. Chesham Urban 

District Council (1913), 77 J. P. Jo. 184. 

803. Litigation contemplated or com- 

menced.] — Letters were written by a deft., after 
tho institution of the suit, to an unprofessional 
agent abroad, confidentially & in reference to the 
defence of deft, to this suit : — Held : they were 
not privileged. — K err v. Gillespie (1844), 7 
Beav. 572 ; 49 E. R. 1188. 

Annotation : — Reid. Woolley v. North London Ry. (I860), 
L. R. 4 C. P. 602. 

.] — Defts. in a suit were share- 
holders in a co. & had been authorised by the other 
shareholders to wind up its affairs, & for this 
purpose, among other things, to send out agents 
to India. Pltfs. in the suit having brought 
actions against defts. as shareholders, in respect 
of certain debentures issued by the co., defts. 
thereupon filed a bill on behalf of themselves & 


V. Taylor (1875), 6 P. R. 227 - 
CAN. 

«• Report of assessor.) 

— An Insured made a claim upon a 
policy of fire insurance & an assessor 
was appointed by the insurance co. 
to investigate & advise whether the 
claim was one which ought to he met. 
The oo. alleged that the report was 
required for the purpose of submitting 
the same if necessary to tho oo.’s solrs. 
The assessor reported that the claim 
should be resisted & suggested that his 
report should be laid before the oo.’s 
solr. Thereafter litigation super- 
vened : — Held : the assessor’s report 
was not privileged from disclosure in 
the course of suon litigation. — General 
Accident, Fire & Life Assurance 
Corpn., Ltd. v . Goldberg (1912), 
T. P. D. 494. — S. AF. 

f, -.] — Documents sworn 

to be called into existence in the bond 


fide belief that litigation might ensue 
are not privileged from production 
for this reason only. — Feigknraum v , 
Jackson 6c McDonell (1900), 7 B. C. R. 
171.— CAN. 

g, Communications re- 

lating to evidence to be produced .) — As a 
general rule communications between 
an agent 6c his principal, relating to tho 
transaction in suit, are not privileged, 
hut where those communications are 
made when litigation is pending or is 
anticipated, 8c relate to the evidence 
likely to be produced at tho trial by 
the suitor, they are privileged. — 
Adams v. Moffat, Hutchins & Co. 
(1906), 23 S. O. 343.— S. AF. 

h. Litigation not anticipated 

— bar mat report of employee.] — Re- 
ports of the captain of a steamer in 
regard to a collision between the 
steamer 6c another vessel, furnished to 


tho manager 8c to the superintendent 
of the oo. owning the steamer, according 
to a practice obsorved in all such casos, 
held not to bo privileged in an action 
subsequently arising out of the collision, 
no action having been commenced or 
threatened at the time when tho 
reports were sent in.— Cook v. Union 
S.S. Co., Ltd. (1904), 23 N. Z. L. R. 
933.— N.Z. 

k. Confidential communi- 

cations — Agency terminated .] — One who 
had been the agent of a part* is not 
bound to produce confidential corre- 
spondence passing between him 6c his 
employer, though he had for some time 
ceased to he his agent, & the corre- 
spondence called for took place long 
before the action was thought of, 6c 
though the subject of that corre- 
spondence was very remotely con- 
nected with tho question at issue. — 
Bath’s (Lad\ ) Executors v 
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, 9 . — -Resisting production — Grounds of privi- 
lege : Sub-sect. 1, F. (a) ( b ) L] 

the other shareholders to restrain the actions, 
& to obtain relief in respect of the debentures. 
Pltfs. then filed a bill against the defts. for dis- 
covery in aid of the actions. From the answers 
of the defts. to this bill it appeared that they had 
in their actual possession certain letters which had 
passed between defts. & the directors & share- 
holders of the co. & the agents in India, after the 
dispute had arisen, & in contemplation of & 
pending proceedings in respect of the dispute & 
for the purpose of assisting the defence of the 
defts. & the other shareholders. On a motion by 
pltf 8. for the production of these letters the defts. 
submitted that they were not bound to produce 
them : first, because they held them on behalf 
of themselves & also of the other shareholders of 
the co., who were not parties to the suit ; &, 
secondly, because the letters fell within the class 
of privileged communications: — Held: (1) defts. 
suilicicntly represented the whole body of share- 
holders for the purposes of the litigation, & so 
far as the parties by or to whom the letters were 
sent were shareholders of the co., the letters were 
not privileged ; (2) the circumstance, that the 

letters related to the matters in dispute & arose 
out of communications between the shareholders 
themselves with a view to their defence in the suit, 
formed no ground of protection. 

(13) Professional privilege, as a ground of 
exemption from production of documents, is 
adopted simply from necessity, & ought to 
extend no further than absolutely necessary to 
enable the client to obtain professional advice 
with safety. — G lyn v. Oaulfeild (1851), 3 Mac. 
& G. 4(33 ; 18 L. T. O. 8. 215 ; 15 Jur. 807 ; 42 
E. B. 339, L. C. 

Annotations: — As to ( 1) Held. Penny v. Goode (1853), 22 
L. J. Ch. 371 : Woolley v. North Loudon By. (1869), 
L. li. 4 C. P. 602. 

865. .] — Glyn r. AVilson, Glyn r. 

Elliott (1852), 17 Jur. 91(3, n. 

Annotation : — Retd. Scott v. Walker (1853), 17 Jur. 910. 

800. .] — Communications between a 

litigant & an unprofessional agent are privileged, 
if such communications were made in contempla- 
tion of & relate to the subject-matter of the 
litigation. — Boss v. Gibbs, Gibbs v. Boss (18(39), 
L. It. 8 Eq. 522 ; 39 L. J. Oh. (51. 

Annotations : — Consd. Cossey r. L. B. & S. C. By. (1870), 
L. It. 5 O. P. 140. Expla. Anderson v. Bank of British 
Columbia (1870). 2 Ch. I). 644. Apld. M'Corquodale r\ 
Boll (1870), 1 C. P. I). 471. Reid. English v. Tottie 
(1875), 45 L. J. Q. B. 138. 

867. .] — An action having been 

commenced for falsely representing that deft, had 


authority to sell certain premises, pltf. obtained 
a judge’s order to inspect the letters which had 
passed between deft. & his principals in reference 
to the transaction : — Held : inasmuch as, from the 
nature of the action, the letters might support 
pltf.’s case, & were possibly the only evidence on 
which he would be able to rely, there was nothing 
to warrant the ct. in setting aside the order. — 
Hanrott v. Spice (1872), 27 L. T. 422. 

808 . .] — In an action for not de- 

livering goods according to contract it appeared 
that deft, before selling the goods to pltf. had 
urchased them from the K. co., & that shortly 
efore the action was commenced he had sent to 
the co.’s agents two letters from pltf.’s solr. 
relating to the claims made in the action, re- 
questing them to obtain information respecting 
these claims & that a number of letters thereupon 
passed between deft. & the co.’s agents upon the 
subject, some of them after the action was brought, 
& that ultimately the co. agreed to allow deft, 
a large deduction from the invoice price : — Held : 
pltf. was entitled to inspection of the letters, as 
they could not be said to be confidential com- 
munications between deft. & any one in the nature 
of liis legal adviser with a view to litigation. 

Qu . : whether under .Tud. Act, 1875 (c. 77), 
Hched. Ord. 31, the ct. had a discretion to refuse 
inspection in cases where a ct. of equity has been 
in the habit of granting discovery.- — English v . 
Tottie (1875), 1 Q. B. D. 141 ; 45 L. .T. Q. B. 138 ; 
33 L. T. 724 ; 24 AV. B. 393 ; 3 Char. Br. Cas. 108. 

Annotation .—Reid. Bustros v. White (1876), 45 L. J. Q. B. 

642. 

869. .] — Anderson v. Bank of 
British Columbia, No. 823, ante. 

870. .] — Bustros v. AATiite, No. 478, 

ante. 

871. .] — In an action for damages for 

improperly constructing a steam tug, reports made 
by persons employed by pltf. to survey the tug 
for the purposes of the action are liable to inspec- 
tion. — Martin v. Butchard (1877), 36 L. T. 732. 

872. Threat of litigation.] — In an 

action to restrain deft. co. from making or 
using any brake apparatus similar to the con- 
tinuous brake apparatus of which pltf. was the 
inventor & patentee, deft. co. sought to withhold 
from production certain letters which had passed 
between the officers of the co. & between them & 
other persons. This correspondence, it was 
alleged, had arisen in consequence of a claim made 
by pltf. regarding his patents, in a letter addressed 
to the secretary of the co. which was taken by 
them to be an intimation that pltf. intended to 
proceed against them for infringement of his 


Johnston (1811), 16 Fat*. Coll. 345. — 

SCOT. 

1. — • — Corrcspondnu'c with 

local agent.} — Resp. syndicate entered 
into a written contract with appet. for 
the lease to him of photo plays or dims, 
which was silent en the question el 
sub-lotting:. In an action for breach 
of contract for failuro to supply films 
reap, pleaded that appet. hau sub -let 
films in breach of the contract. In a 
discovery affidavit made on behalf of 
rosp., privilege was claimed for corre- 
spondence which had passed between 
reap. & its local agent subsequent to 
execution of the contract by the 
latter, but the affidavit did not set out 
the ground of privilege. Upon an 
application for disclosure of this 
correspondence the attorney for the 
ivsp. in a replying affidavit deposed 
that the correspondence was written 
with a view to litigation : — Held : as 
resp. first took up the position that 
appet. had no right to sub -let on 


Jan. 10, 1913, that should be taken as 
the date when litigation was con- 
templated, fit resp. should be ordered 
to discloso correspondence prior to 
that date. — Kogan v. African Film 
Syndicate, Ltd. (1913), C. P. D. 
459.— S. AF, 

m. Litigation commenced — Photo- 
graphs .] — Photographs sworn to be 
part of the materials of dofts.* evidence 
in the action are privileged from pro- 
duction. — F eigknbaum v. Jackson & 
MoDonell (1900), 7 B. C. R. 171. — 
CAN. 

n. Confidential communications. ] 

— Confidential communications between 
principal & agent relating to matters in 
a suit, are not necessarily privileged. 

In a suit for an injunction to restrain 
deft, from using certain trade marks : — 
Held: telegrams & letters between pltf. ’s 
firm in London & their managing agent 
in Bombay, relating to the subject- 
matter of the suit, wore not privileged. 


— Wallace v. Jefferson (1878), 
I. L. B. 2 Bom. 453.— 1ND. 

pltfs. against dofts., claiming damages 
arising from the acts of defts. in 
causing, during the course of salvago 
operations, a wrecked vessel to become 
an obstruction, defts., under an order 
for discovery of documents, stated, 
on affidavit, that they had in their 
possession cortain documents, con- 
sisting of confidential correspondence, 
reports, etc., obtained or made by them 
os agents for an insurance co., in re- 
ference to matters arising in litigation 
then anticipated & afterwards in- 
stituted by the owner of the vessel 
against the co. for the purpose of 
enabling the latter to be advised 
upon, & to defend, the claim made 
against them : — Held : defts. were not 
entitled to exemption from discovery, 
as the documents would not have been 
privileged in the earlier action by the 
ship's owner.— K erry County Council 
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various patents. The letter was handed to the 
co.’s solrs. with instructions to advise the co. as 
to the merits of pltf.’s claim, &> thereafter the 
matter had been conducted with the view of 
getting materials for a contest if necessary : — 
Held : assuming pltf.’s letter to amount to a 
threat of litigation, the affidavit setting out the 
above reasons for not producing the documents 
did not disclose a sufficient ground of privilege. — 
Westinghouse v . Midland Ry. Co. (1883), 48 
L. T. 462, C. A. 

873 . Anonymous letter.] — Re Hollo- 

way, Young v . Holloway, No. 849, ante . 

874. .1 — Kyshe v . Holt, Childs & 

Brotherton, [1888] W. N. 128. 

875. Member & secretary of trade 

union.] — A member of a trade union who had been 
dismissed by his employers furnished the union 
authorities, as required by the rules, with informa- 
tion in writing to enable the authorities to decide 
whether he was entitled to bring an action for 
wrongful dismissal at the expense of the union & 
with the assistance of their solr. The information 
comprised the evidence available in support of 
the action & the names of the witnesses. The 
union authorities sanctioned an action brought 
by the member, with their solr. acting as solr. 
for pltf. Upon a summons for discovery taken 
out by defts. : — Held : the letters containing 
the information did not fall within the established 
rule as to the privilege between solr. & client & 
must be produced. — Jones v. Great Central Ry. 
Co., riOlO] A. C. 4 ; 79 L. J, K. B. 191 ; 100 
L. T. 710 ; 53 Sol. Jo. 428, H. L. 

Annotation : — Consd. Adam 8.S. Co. v. London Assco. Corpn., 

11914] 3 K. B. 1250. 

(b) Where Litigation contemplated or pending . 
i. Document obtained at instance of Legal Adviser . 

876. Privileged.] — Answers to inquiries ad- 
dressed by defts. to their agent in the Falkland 
Islands by direction of their solrs., for the purpose 
of procuring evidence in support of defts.* case 
are within the rule as to protection. 

The true test in such cases is not whether the 
person who is at a distance & transmits the 


information is the agent of the solr. & sent out by 
him, but whether in transmitting that information 
he was discharging a duty which properly devolved 
on the solr. & which would have been performed 
by the solr. had the circumstances of the case 
admitted of his performing it in person. — Lafonb 
v. Falkland Islands Co. (No. 1 ) (1857), 4 K. & 
J. 34 ; 27 L. J. Ch. 25 ; 30 L. T. O. S. 129 ; 6 
W. R. 4 ; 70 E. R. 14. 

Annotations : — Folld. Chartered Bank of India, Australia Sc 

China v . Rich (1863), 32 L. J, Q. B. 300 ; Anderson v. 

Bank of British Columbia (1876), 2 Ch. D. 614. Held. 

Wheeler v. Le Marchant (1881), 17 Ch. D. 675. 

877. .] — -When inspection of documents is 

asked, the ct. is not bound by the denial of the 
party in whose possession they are that they 
relate to the case of the adversary ; but if the ct. 
can collect from the whole of the materials before 
them that, in fact, the documents, although they 
may relate to the subject-matter of the suit, aro 
not such as to go to establish the case of tho party 
asking inspection, they will refuse inspection. 

Pltfs., a banking company in London, having 
dismissed deft, from his post as manager of pltfs.’ 
branch bank in India, contemplated bringing an 
action against him for breaches of duty while in 
their employment, <fc letters were written, both 
before & after an attorney was employed by 
pltfs., from their manager in England, to an agent 
m India, directing him to make inquiries relative 
to the breaches of duty alleged to have been 
committed. An action having been afterwards 
brought for the breaches of duty : Held : deft, 
was not entitled to tlie inspection of any of these 
letters, nor of the replies. — Chartered Bank op 
India, etc. v. Rich (1863), 4 B. & S. 73 ; 32 
L. J. Q. B. 300 ; 8 L. T. 454 ; 1 1 W. R. 830 ; 
122 E. It. 387 ; sub nom . Bank op India, 
Australia & China v. Rich, 2 New Rep. 316. 

Annotations : — Distd. Baker v. L. & S. W. Ry. (1867), L. R. 

3 Q. B. 91. Apld. Woolley v. North London Ry. (I860), 

L. R. 4 O. I*. 602 ; Oossoy v. L. B. & H. C. Ry. (1870), 

L. R. 5 C. P. 146 ; Phillips v. Routh (1872), L. R. 7 C. P. 

287. Consd. Former v. London Sc South Eastern Ry. 

(1872), L. R. 7 Q. B. 767. Refd. Woolley r. Polo (1863), 

14 C. B. N. S. 538 ; Anderson v. Bank of British Columbia 

(1876), 24 W. R. 724 ; Bustros v. White (1876), 1 Q. B. D. 

4 23. 

878. .] — Anderson v . Bank op British 

Columbia, No. 823, ante . 


r. Liverpool Salvage Assocn. & 
Ensor (T.) & Sox, 11905] 2 I. R. 38, 
46 ; 38 I. L. T. 7.— IR. 


P- .] — Correspondence 

relating to tho subject-matter of an 
existing suit between one of the 

E arties & two persons who acted foi 
im in the matter in question, but 
were not professional agents, hold not 
to bo protected against a diligence for 
the production of such correspondence, 
although admitted t»o have been of a 
confidential character. — Stuart v. 

Mtller (1836), 14 Sh. (Ct. of Seas.; 
37. — SCOT. 

q, Letters from employees .) — 

In counter-actions arising out of 
contract to construct machinery the 
ct. refused to grant diligence for 
the recovery of letters between the 
partners of the contractor’s firm, but 
granted diligence to recover letters 
written to them by their foreman or 
other workmen employed in the con- 
struction of the machinery. — Tannktt, 
Walker & Co. v. Hannay & Sonh 
(1873), 11 Macpb. (Ct, of Soss.) 931 ; 
45 Sc. Jur. 577.— SCOT. 


r. Litigation not commenced — Con- 
fidential communications, ] — It is not 
incompetent to call for production 
of confidential communication to an 
agent if not made in caned . — Bower 
v. Russel (1810), 15 Fac. Coll. 675.— 
SCOT. 


PART III. SECT. 9, SUB-SECT. 1.— 
F. (b) i. 

876 i. Privileged I.] — Letters written 
by deft, to a third person, who was a 
principal in tho transactions out of 
which tho action arose, & letters written 
by such third person to deft : — Held : 
privileged from production in tho 
action, whore it appeared they wort; 
written after pltf. had threatened 
litigation, & in consequence of the 
advice of doft.’s Holr., in the endeavour 
on the part of deft, to obtain informa- 
tion for the purposes of the threatened 
litigation. — Donahue v. Joiinston 
(1892), 14 P. R. 476.— CAN. 

876 ii. .] — Reports or statements 

or other communications in writing 
obtained by a party from his employees 
or others, by the advice of a solr., or 
for the purpose of being submitted to 
a solr. for his advice, regarding an 
existing action, or in anticipation of 
legal proceedings, aro privileged ; but 
such documents are not privileged 
where they are furnished by an officer 
to his employers in the ordinary course 
of duty & without any special request 
by his employers. — C ook v. Union 
S.S. CO., Ltd. (1904), 23 N. Z. L. R. 933. 
— N.Z. 

876 iii. .] — But documents re- 

lating to an intended action, prepared 
at the request of a solr. or otherwise, 
Sc whether ultimately laid before a solr. 


or not, aro privileged if preparod with 
a bond fide intention of being laid 
before him for tho purpose of taking 
his advice, Sc inspection of such 
documents cannot bo enforced. — 
Waihi Gold-Mining Co., Ltd. v. 
Waiui Grand Junction Gold Co., 
Ltd. (1905), 25 N. Z. L. R. 253.— N.Z. 

876 iv. .] — A report, made by an 

arehitccjt upon Instructions given at 
tho instance of tho principal’s attorney 
at a time when such principal con- 
templated or anticipated litigation on 
the matter submitted for report, is 
privileged from disclosure in the course 
of such litigation, instituted after such 
instruction had been given, notwith- 
standing the fact that hopes of a settle- 
ment had been subsequently enter- 
tained by tho principal. — Moffat v. 
South African Breweries, Ltd. 
(1912), W. L. D. 104 —S. AF. 

s IVhnt amounts to anticipa- 

tion of litigation.) — In order to establish 
an objection to the inspection of a 
document on the ground of legal pro- 
fessional privilege two things must, be 
shown to concur, namely ; (a) that 
when the document came into existence 
there was an existing action or the 
anticipation of litigation & (b) that the 
document came into existence either 
by the advice of the party’s solr. or 
for the purpose of being submitted 
to such solr. Where litigation had 
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Sect. 1 ). — liesisling production — Grounds of privi - 
tsect. 1, F. ( b ) i . & ii. <8c (c).] 

879. .] — Wheeler v . Le Marchant, No. 

705, ante . 

Accident cases — Report of medical & other 
officers.] — See Sub-sect. 1, F. (c), post. 

ii. Document obtained Confidentially to be laid 
before Legal Adviser . 

880. Privileged.] — On a motion for the produc- 
tion of documents a survey or valuation of the 
propeity to which the question in the cause 
related, described by deft, as consisting of his 
evidence, & supporting his case, & not that of 
pltf. & made with a view to the defence in the suit, 
was considered as a minute furnished by a witness 
of the evidence he would give, &, as such, pltf. 
was not entitled to the production of it. 

ScmbUi : on a motion to produce documents the 
alii davit of deft, is admissible to show that the 
documents are within any ground upon which 
deft, is entitled to withhold the production. — 
Llewellyn v. Badeley (1842). 1 Ilare, 527 ; 
11 L. J. Ch, 210 ; 0 Jtir. 705 ; 00 E. K. 1140. 
Annotation ; — Reid. Folk l a v. Herbert (1801), 30 L. J. Ch. 

708. 

881* .]— Kkji) v. Langlois, No. 828, ante . 

882. .] — Chartered Bank of India, etc. 

v. Bull, No. 877, ante . 

883. — — .] — Prior to tV in contemplation of a 
suit for specific performance, pltf., suing as 
assiguee of a deed of trust/ for creditors, procured 
the private examination in bkpoy. of the several 


parties to the contract with reference to the 
subject-matter of the suit : — Held : office copies 
of these examinations in pltf.’s possession were 
privileged. — Fenton t>. Queen's Ferry Wire 
Hope Co., Ltd. (1809), 38 L. J. Ch. 263; 20 
L. T. 298; 17 W. R. 585. 

884. .] — Anderson v . Bank of British 

Columbia, No. 823, ante . 

885. Although ultimately not laid before 

legal adviser.] — Southwark Water Co. v. Quick, 
No. 7*14, ante . 

886. .] — The ct. will not allow surveys 

made solely for the purpose of the case of one of 
the parties on a trial or for the opinion of one of 
the parties’ legal advisers to be inspected. — 
The Theodor Korner (1878), 3 P. D. 162 ; 47 
L. J. P. 85 ; 38 L. T. 818 ; 27 W. R. 307 ; 4 
Asp. M. L. C. 17. 

887. .] — London & Tilbury Ry. Co. v . 

Kirk & Randall (1884), 28 Sol. Jo. 688, I). C. 
Annotation : — Dbtd. Birmingham & Midland Motor Omnibus 

Co. v. L. Sc N. W. liy., [1913J 3 K. B. 850. 

888. .] — Hajslam Foundry Sc Enui- 

i nekring Co. v. Hall (1887), 3 T. L. R. 776; 5 

R. P. O. 1, I>. C. 

Annotation : — Mentd. Acotylone Illuminating Co. v. Unltod 

Alkali Co., [1902J 1 Ch. 404. 

889. .] — Birmingham & Midland Motor 

Omnibus Co., Ltd. v. London & North Western 

i By. Co., No. 394, ante . 

890. .] — On Oct. 28, 1913, pltfs.’ vessel, 

which was insured with defts., went ashore, & 
defts. instructed the Salvage Assocn. to protect 
their interests in the matter. On Oct. 30, pltfs. 


not boon actually commenced or 
threatened, there must have been a 
definite prospect of it, & not merely 
a vuguo anticipation ; Sc if the cir- 
cumstances were such that it might 
bo reasonably inferred that litigation 
would naturally follow the act which 
the party anticipated would result 
in litigation, then, although no action 
was actually threatened, there was a 
well -founded, Sc not merely a vague 
anticipation of litigation. Although 
a document may not, perhaps, lose its 
privileged character because it was not 
brought into existence solely for the 
purpose of being laid before tho party’s 
solr,, that must bo the primary reason 
for its origin. — Kaupokonui Co- 
Operative Dairy Co., Ltd. v. Trknu- 
Hoi’SK & Co. (1905), 25 N. Z. L. It. 
211. — N.Z. 
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t. Privileged — Report of 
Among the grounds of defence set up 
in an uotkm to recover the amount 
of the policy of insurance were, that 
pltf.’s books had been falsilied ; Sc 
that the tire had occurred through the 
wilful negligence of pltf. Defts. em- 
ployed two experts to investigate 
plt.’s books Sc Ids conduct with reBpoot 
to the tiro, & these experts made 
reports. Deft.’s affidavit on pro- 
duction set out as documents which 
they objected to produce : “ Report 
of adjustor for Insurance Society for 
counsel ’s opinion thereon. Various 
memoranda taken by adjuster for pre- 
paration of report & for information of 
counsel.” It was further stated in the 
affidavit that these documents were 
” privileged, being part of defts.’ case 
Sc prepared for tuo instruction of 
counsel, Sc prepared specially for this 
litigation Sc in contemplation thereof ” : 
— Held : these documents were 

privileged from production. — M ao- 
don Aim v. Norwich Union Fire 
Insurance Co. (1884), 10 P. Ii. 501, — 
CAN. 

a. — l u IUI application 

for further discovery Sc production in 


mi action on a policy of Are insurance : 
— Held : statements takon by lire 
assessors as to the origin & cause of a 
lire on instructions from the insurer’s 
malinger with a view to submission to 
his solr. & if so advised resisting any 
claim that might eventually be made 
ou tiio policy, wore privileged. — Cald- 
well v. Western Assurance Co. 
(1916), W. L. D. Ill— S. AF. 

b. Reports of employees .] — 

W here reports by officers or servants 
of a railway co. as to a casualty giving 
rise to an action are in good faith pre- 
pared for the purpose of being com- 
municated to the co.’s solr. with the 
object of obtaining his advise thereon 
6c enabling him to defend the action, 
thoy are to bo regarded as privileged 
communications 6c exempt from pro- 
duction for inspection by the opposite 
party, even if they answer the purpose 
of giviug information to other people 
as well. — Hunter v. Grand Trunk 
ltY.Co. (1895), 16 P. K. 385.— CAN. 

o. ,] — i n au action for 

negligence against a railway, the co., 
in their affidavit of documents, claimed 
privilege for certain reports made by 
porters 6c station-masters on the ground 
that the Barne consisted of reports 6c 
notes of evidence procured by defts., 
solely to submit to their legal pro- 
fessional advisers, Sc communications 
passing between the officials of defts. 
with a view to procuring evidence for the 
purpose of their defence in this action, 
solely to be submitted to their legal 
professional advisers 6c procured after 
the alleged cause of action herein had 
taken place, in view of anticipated 
litigation, but the affidavit did not 
state in whose view the litigation 
was anticipated : — Held : the affidavit 
was sufficient. — M’M ahon v. Great 
Northern Ry. Go. (1906), 40 I. L. T. 

-IR. 

— In an action for 
negligence against a tramway co. 
defts., in their affidavit of documents, 
claimed privilege for certain reports 
made by a motorman 6c inspector, on 
the ground that the same consisted of 
reports made for the purpose of 6c with 


the bond fide intention of being laid 
before clefts.' solr. or counsel in view of 
& for the purpose of the litigation antici- 
pated, threatened, or commenced 
against defts. in respect of tiio matters 
in question in the action, but the dates 
ou which the reports were made or 
procured did not appear from tho 
affidavit : — Held : since the affidavit 
stated that the reports for which 
privilege was claimed were made in 
view of 6c for the purpose of the litiga- 
tion anticipated in respect of the 
matters complained of in the action 
then pendlug, inspection thereof could 
not be ordered. — Mullen v. Dublin 
United Tramway Co. (1907), 41 
I. L. T. 236.— IR. 

0t — Statements or 

reports relating to a railway accident 
6c obtained by or for the use of tho 
rah way solr. from the employees of tho 
railway department for the purpose of 
defending uu action for damages 
founded on the accident, arc privileged 
from discovery. — Daniel v. Central 
South African Kyb. (1904), T. H. 
224.— S. AF. 

f. Statutory declarations.] — 

Elmsley (Township of) v. Miller 
(1905), 5 O. W. Ii. 651, 717 ; 10 

O. L. It. 343.— CAN. 

885 i. A l though vltimately not 

laid before legal adviser ,] — Waihi Gold- 
Mining Co., Ltd. v. Waihi Grand 
Junction Gold Co., Ltd. (1905), 25 
N. Z. L. R. 253.— N.Z. 

886 i. .] — Kaupokonui Co- 

Operative Dairy Co., Ltd. v. Treng- 
HOUSE Sc Co. (1905), 25 N. Z. L. R. 
241.— N.Z. 


g. Not privileged — Letter from 
branch manager to head office .1 — 
Summons for discovery of letter 
written by the manager of a branch 
bank to the head office. The chief 
inspector of the bank in an affidavit 
of documents claimed privileged for 
the latter on the grounds, that it was, 
as he believed, written by the local 
manager in accordance with a practice* 
in the bank, of reporting matters to 
the head office, without delay, in con- 
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gave notice of abandonment, which defts. refused 
to accept. On Jan. 26, 1914, pltfs. brought an 
action to recover for a constructive total loss of 
the vessel & the action was transferred to the 
commercial list. Defts. agreed that pltfs.* right 
to give notice of abandonment & claim a total 
loss should be decided on the footing that the 
writ was issued on Oct. 30, 1913. In their list 
of documents defts. claimed privilege .for cables 
& correspondence which passed between tho 
Salvage Assocn. & their agent on the spot & which 
came into existence on & after Oct. 30, the day- 
on which the notice of abandonment was given, 
“ such cables & correspondence being with 
regard to the subject-matter of this litigation & 
expressing or for the purpose of leading to the 
obtaining of evidence to be used in it or for tho 
purpose of leading to the obtaining of evidence to 
enable defts.* solrs. properly to conduct tho action 
on their behalf ** : — Held : the documents, though 
not obtained by defts.* solr., were privileged from 
production. — Adam S.S. Co., Ltd. v. London 
Assurance Corpn., 1 1014] 3 K. B. 1256 ; 83 
L. J. K. B. 1861 ; 111 L. T. 1031 ; 69 Sol. Jo. 
42 ; 12 Asp. M. L. 0. 559 ; 20 Com. Cas. 37, C. A. 

891. Document expressly stated to be written 
for legal advisers.] — Qu. : whether privilege 
attaches to the letters of a master of a ship where 
he is instructed by her owners to state that they 
are written for the benefit of the solrs. — Polurrian 

S. S. Co., Ltd. v. Young (1913), 109 L. T. 901 ; 30 

T. L. It. 126 ; 12 Asp. M. L. C. 449 ; 19 Com. 
Cas. 143 ; affd., T1915] 1 K. B. 922, C. A. 

Annotations : — Men tel. Sanday v. British & Foreign Marino 

Insco., 11915] 2 K. B. 781 ; Wilson, Bobbin v. Green 

(1915), 31 T. 1». R. 605 ; Horlock v. Boal (1916), 114 L. T. 

193; Moore v. Evans, [1917] 1 K. B. 458; Roura & 

Forgas v. Townond, [1919] 1 K. B. 189. 

Accident cases — Report of medical & other 
officers.] — See Sub-scct. 1, F. (c), post. 

(c) Accident Cases — Reports of Medical and Other 

Officers. 

892. When privileged.] — To an action by exors. 
to recover damages for the death of the testator, 


caused, as alleged, by the negligence of defts., a rail- 
way co., defts. pleaded not guilty, & that tho 
deceased had accepted £75 in discharge of all claims 
connected with the accident from which it was 
alleged the death had afterwards resulted. Defts. 
had sent a clerk in their secretary’s office & their 
medical officer to see deceased, & ascertain his Btate, 
& to negotiate as to the pecuniary compensation 
to be mado him. Tho ct. ordered pltfs. inspection 
& copies of the reports made to defts. by these 
officers of their interviews with the deceased. — 
Baker v . London & South Western By. Co. 
(1867), L. It. 3 Q. B. 91 ; 8 B. & S. 645 ; 37 
L. J. Q. B. 53 ; 32 J. P. 246 ; 16 W. R. 126. 

Annotations : — Distd. CoBBoy v. L. B., otc. Ry. (1870), 
L. R. 5 C. P. 146. Retd. Fonnor v. L. & S. E. Ry. (1872), 
L. li. 7 Q. B. 767 ; Konnody v . Lyell (1883), 23 Oh. D. 
387 . 


893. .] — In an action against a railway 

co. for a personal injury sustained by a passenger 
on their railway : — Held : (1) inspection of the 
following documents would be allowed : A report 
of one of defts.* inspectors to the general manager, 
as to the accident in respect of which tho action 
was brought ; a report of the guard of tho train 
to which the accident happened ; a report of 
defts.* locomotive superintendent, to tho general 
manager, as to the accident, upon the ground that 
they were reports or communications by the 
agents of the co. in tho ordinary course of their 
duty, for the purpose of conveying to the co. 
information upon the subject, & were not opinions 
obtained confidentially with a view to litigation, 
& this without reference to whether they were 
made before or after the commencement of litiga- 
tion ; a copy of a letter written by defts.* general 
manager to the secretary of the Board of Trade, 
as to the accident ; a guarantee, dated seven years 
before pltf.*s injury occurred, of materials for 
locomotive engines, part of which at the time of 
the accident formed a portion of the engine of the 
train in which pltf. was injured, upon the ground 
that they might be evidence for pltf., & wero not 
privileged ; so much of the entries in the minute- 
books of tho locomotive stores & traffic-committee, 


nectioti with which there was a pro- 
bability of litigation pending, with a 
view to onable the head office to lay tho 
pame before their solrs. He believed 
tho letter was written in the belief 
that it was confidential, & in tho belief 
that the litigation, which had since 
arisen, was then intended & for the 
purpose of being laid before the bank’s 
solrs/ if the bank thought fit : — Held : 
the letter was not privileged. — Fraser 
v. Australian Joint Stock Bank 
(1896), 17 N. S. W. Eq. 197.— AUS. 

h. Form of affidavit.] — 

Thomson v . Maryland Casualty Co. 
(1906), 11 O. L. R. 44; 7 0. W. R. 
15. — CAN. 

^ k. -.] — In an application 

for further discovery Sc production in 
an action on a policy of fire insurance ; 
— Held : correspondence between the 
local Sc 'head offices of the co. as to the 
fire Sc steps being taken to resist any 
claim that might be made should be 
discovered unless the relevancy thereof 
were denied on affidavit.-— Caldwell 
v. Western Assurance Co. (1916), 
W. L. D. 111. — S. AF. 

1. Report of engineer.] — In 

an action against a railway co. for 
work done & materials supplied at their 
request, deft. co. objected to produce 
for pltf/s inspection : (a) their 

engineer's report with reference to the 
subject of claim ; (6) correspondence 
between deft/s servants Sc agents with 
reference to the defence of the action ; 
(c) extracts of minutes of private pro- 
ceedings of the board at meetings with 


reference to the litigation, then con- 
templated though not actually com- 
menced, & clalmod that all those 
documents wore privileged. It was 
not alleged in the affidavit of discovery 
that the engineer’s report related solely 
to defts/ case, or that it was prepared 
for tho purpose of being laid before 
their legal advisers : — Held : defts. 
wore bound to produce the reports 
& tbo correspondence, savo corre- 
spondence between them & their 
solicitors, but wero entitled to be 
excused from producing the minutes. — 
WORTHINGTON V. DUBLIN, WlCKLOW 

& Wexford Ry. Co. (1888), 22 L. R. 
Ir. 310.— IR. 

m. Reports for use of solici- 

tor.] — The fact that reports sought 
to bo withheld from production aro 
written on forms all headed, “ For the 
information of the solr. of the oo. Sc 
his advice thereon,” is not sufficient of 
itself to protect them from production. 
— Savage v. Canadian Pacific Ry. 
Go. (1906), 3 W. h. R. 124 ; 16 Man. 
L. R. 381.— CAN. 

n. Form of affidavit .] — 

Resp. In a discovery affidavit claimed 
privilege for official correspondence, 
statements 8c reports obtained for the 
use of his solrs. for the purpose of the 
action : — Held : though documents 
obtained for the purpose of obtaining 
the solr/s opinion were privileged, tho 
description given by resp. of the docu- 
ments was not in itself sufficient to 
render them privileged. — Rumsey's 
Estate v. Union Government (1912), 
C. P. D. 1012.— S. AF. 
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o. Privileged — Reports of em - 
plogees — Made to be laid before solicitor. ] 
— Pltf. instituted an action for damages, 
alleging that owiug to the negligence 
of the servants of deft. co. a tramcar 
collided with a waggon & personal 
Injury & other damage was caused to 

S ltf. Pltf. sought inspection of (l) 
lo reports & statements made by the 
conductor & motorman who were ou 
the tramcar regarding the accident ; 
(2) a copy of the rules made by deft, 
co. for observance by motormen ; 
(3) the record of the motorman, who 
was on the tramcar. during tho period 
he was in the service of deft. oo. ; — 
Held : in the circumstances, deft. co. 
was not compellable to produce any 
of the documents. — Chatkr v . Bris- 
bane Tramways Co., Ltd., (1919J 
St. R. Qd. 123.— AUS. 

p. ,j — in an action 

against a railway oo. for damages on 
account of a passenger's death, pur- 
suers moved for a diligence to recover 
reports from the co/s servants, re- 
garding the accident, to the oo. 
Held : Diligence would be refused on 
tho ground that such reports were con- 
fidential. — Stuart v . Great North of 
Scotland Ry. Co. (1896), 23 It. 
(Ct. of Sess.) 1005 : 33 So. L. R. 7$0 : 
4 S. L. T. 80.— SCOT. 

q. Not privileged — Reports of em- 
ployees — Made in course of duty .] — 
K. brought an action against deft, 
corpn. to recover damages for injuries 
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relating to the accident, as were not entries of 
communications between defts. &> their legal 
advisers, or the result thereof ; (2) inspection of 
the following documents would be refused : 
reports to defts.’ locomotive superintendent, from 
scientific men consulted by or on behalf of defts., 
with reference to the cause of the accident ; a 
report to defts.’ attorneys from one of the scientific 
men consulted on behalf of defts. with reference 
to the cause of the accident, upon the ground 
that they were privileged. — Woolley v . North 
Iaindon By. Co. (1809), L. B. 4 C. P. 002 ; 38 
L. J. 0. P. 317 ; 20 L. T. 013 ; 17 W. B. 050, 
797. 

Annotations : — As to (1) Consd. Cossey v. L. B. & S. C. Tty. 

(1870). L. It. 6 O. P. 140. Apld. Mahony v. Widows’ Life 

Assco. Fund (1871). L. It. 0 u. P. 252. Consd. Fenner u. 

London & South Eastern Ry. (1872), L. It. 7 Q. B. 707. 

Reid. Richards v. Gellatly (1872), L. It. 7 C. P. 127. 

As to (2) Apld. Cossey v. L. B. & S. C. lly. (1870), L. I(. 

5 CJ. P. 140 ; Parr v. L. C. & D. By. (1871), 24 L. T. 558. 

Reid. Fenner v. London & South K astern Ity. (1872), 

L. It. 7 O. B. 707 ; Phillips v. Routh (1872), 20 L. T. 

845 ; Richards v. Gellatly (1872), L. R. 7 C. P. 127 ; 

M’Oorquodalo v. Bell (1870), 1 C. P. D. 471. 

894. * ,J — Defts., in order to ascertain 

whether or not they ought to yield to a claim by 
pltfs. for damages for personal injuries alleged to 
have been sustained by pltfs. in an accident on 
deft.’s line, sent their medical ollicer before litiga- 
tion commenced, or was formerly threatened, to 
report to them upon the nature of pltfs.’ injuries : 
— Held : the reports of the medical ollicer were 
privileged, & pltfs. were therefore not entitled to 
have inspection of them.— Cossey v . London, 
Brighton, etc. By. Co. (1870), L. B. 5 0. P. 140 ; 
39 L. J. C. P. 174 ; 32 L. T. 19 ; 18 W. B. 493. 

Annotations : — Apld. Wilson v. Northampton & Banbury 

Junction Ity. (1872), L. R. 14 Eq. 477 ; Skinner t*. 

G. N. Ily. (1874), L. R. 9 Exch. 298. Distd. Smith v. 

Danioll (1874), J,. R. 18 Eq. 649. Expld. & Apld. 

M’Corquodale v. Boll (1876), 1 C. P. D. 471. Refd. 

Mahony v. Widows’ Lifo Asscc. Fund (1871), L. R. 6 

C. P. 252 ; English v. Tottie (1875), 3 Char. IT. Cas. 198. 

895. - — — .J — In an action against a railway 
co. for injuries to a passenger from an accident, 
the ct. made an order for pltfs. to have liberty 
to inspect reports as to the accident, made by 
servants & officers of the co. to their employers 
shortly after it took place, although defts. stated, 
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in their affidavit, that the documents contained 
statements made by various persons for the purpose 
of giving defts. such information as would enable 
them to judge whether or not they could be made 
responsible to pltfs. or any other persons by 
reason of the matters stated therein, & were made 
in consequence of a custom requiring such state- 
ments to be made in all eases of any accident 
causing or being likely to cause personal injury 
to any passenger, & that the same constituted 
the instructions to defts.’ advisers, as to the 
defending the action, & could not be produced 
to pltfs. without disclosing the grounds of their 
defence. — Parr v. London, Chatham & Dover 
By. Co. (1871 ), 24 L. T. 558. 

896. .] — Pltf., to whom cattle had been 

carried by defts.’ railway, wrote to the general 
manager of the line complaining of the late 
delivery & bad condition of the beasts, without 
tlireatening legal proceedings. The manager 
replied that inquiries would be made. Corre- 
spondence ensued between the goods manager 
of defts., & servants also in their employ, & those 
of other railway cos. who had assisted to forward 
the cattle, relating to the times & mode of carriage. 
An action having been afterwards brought by 
pltf. for the above-mentioned causes of com- 
plaint '.— Held : the documents & reports of which 
the correspondence between the officials inter se 
consisted were not privileged communications, & 
pltf. was entitled to an inspection of them, as 
they were relevant to his case. — Fenner v . 
London & South Eastern By. Co. (1872), 
L. B. 7 Q. B. 707 ; 11 L. J. Q. B. 313 ; 20 L. T. 
971 ; 37 J. P. 182 ; 20 W. B. 830. 

Annotations : — Folld. Malden v. G. N. Ry. (1874), L. R. 9 

Exch. 300. Consd. Skinner t\ G. N. Ry. (1874), 43 

L. J. Ex. 150 ; English v. Tottie (1875), i 0. B. D. 141 ; 

M’Corquodale v. Bell (1876), 1 C. P. I). 471. Refd. 

Hamilton v. Nott (1873), L. R. 16 Eq. 112. 

897. .] — Where an accident occurs on a 

railway, & the officials of the co. in the course 
of their ordinary duty make a report to the co., 
whether before or after action brought, the report 
is not privileged. But when a claim has been 
made, the eo. seek to inform themselves by a 
medical examination as to the condition of the 
person making the claim, the report made to them 
is privileged. — Skinner v . Great Northern By. 


sustained through tho negligence of 
defts.* servants in charge of a tram 
running on the municipal tramways. 
Vor> soon after the accident the driver & 
conductor furnished in course of duty 
reports to their superior officer. Pltf. 
til's t wrote to the town clerk with 
respect to her injuries, but without 
making a claim against deft, corpn. & 
subsequently commenced her action, 
in the course of wdiich a smnmons w r as 
taken out for discovery of tho above 
mentioned reports : — held : as the 
reports wore not made for the purpose 
of resisting anticipated litigation, pltf. 
was entitled to discovery. — Kniuht t\ 
Launceston (1921), 17 Tas. L. R. 68. — 
AUS. 

r. .] — In an action 

for damages resulting from a railway 
accident, when negligence is charged, 
imports of officials of the co. as to the 
accident, made before defts, had any 
notioe of the litigation, & in accordance 
with the rules of the co., are not 
privileged from production, although 
one of the purposes for which they wei'O 
prepared was for the information of 
the co. *8 solr. in view of possible 
litigation. — S avage v. Canadian 
Pacific Ry. Co. (1906), 3 W. L. R. 

16 Man. L. R. 381. — GAN. 

.] — In an 

for damages sustained by reason of a 


railway accident, pltfs. exumined for 
discovery one M., a superintendent 
of tho defts., who admitted that defts. 
had in their custody or power a number 
of documents relating to tho matters 
in question, consisting of reports 
relating to the occurrence in question, 
made by some officials of defts. to 
other officials, as a matter of regular 
custom or routine, as in the case of all 
similar occurrences : — Held : these 
reports, not having been made for the 
purpose of tho defence of tho action, 
nor with reference to any particular 
action, though perhaps in anticipation 
of possible futuro actions, were not 
privileged from production or in- 
spection. — Stapley v. Canadian 
Pacific Ry. Co. (1912), 22 \V. L. It. 
85 : 6D.L. R. 97 I 2 W. W. R. 1010.— 
CAN. 

t. .] — Reports of 

the captain of a steamer in regard to 
a collision between the steamer & 
another vessel, furnished to tho 
manager & to the superintendent of the 
co. owning the steamer, according to 
a practice observed in all such cases, 
held not to be privileged in an action 
subsequently arising out of the collision, 
no action having been oommenced or 
threatened at the time when the 
reports were sent in. — C ook r. Union 
S.S. Oo., Ltd. (1904), 23 N. Z. L. R, 


933,— N.Z. 

the master of u ship to her owner is 
not admissible as evidence against 
tho owner of the facts contained in it, 
but iu an action to which the owner 
is a party such reports, if made do 
recently may bo recovered under 
diligence. — A dmiralty Comrb. v. 
Aberdeen Steam Trawling & Fish- 
ing Co., 11908) S. C. 335. — SCOT. 

b. -.] — In an action 

of damages against a tramway co. in 
respoct of personal injuries resulting 
from an accident, pursuer moved the 
ct. for a diligence to recover all reports 
relating to the accident made at or 
about its time to defenders by any 
inspector, driver, conductor or other 
employees, who had been present at 
the time of the accident : — Held : the 
diligence must bo granted, but confined 
to imports made at the time for the 
purpose of informing tho employers 
of the accident, as distinguished from 
communications made after it had 
become apparont that there was going 
to be litigation. — F inlay t?. Glasgow 
Corpn., U915J S. C. 615.— SCOT. 

o. .) — An “ acci- 

dent report ” made by a station- 
master on a printed form for use in 
all similar cases, & for tuo purpose of 
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Co. (1874), L. R. 9 Exch. 298 ; 43 L. J. Ex. 150 ; 
32 L. T. 233 ; 23 W. R. 7. 

Annotation : — Apld. M'Corquodale v. Bell (1876), 1 C. P. D. 

471. 

898 . .] — If a medical man is sent down to 

examine a patient Sc to report to a co., Sc it is done 
with such a warning to the patient’s friends who 
are acting for him in the matter, or to his attorney 
if he has one, if it is done under such circumstances 
that there is a contract actually made that the 
doctors are to come Sc see the man, Sc have a fair 
examination Sc report to the co., Sc that report is 
to be for their guidance Sc is confidential, then 
undoubtedly we should not order them to produce 
it (Blackburn, J.). — Malden v. Great Northern 
Ry. Co. (1874), L. R. 9 Exch. 300. 

Annotation : — Reid. M'Corquodale v. Bell (1876), 1 C. P. D. 

471. 

899 . .] — Wayland v. Metropolitan Ry. 

Co., [1874] W. N. 90, D. C. 

900 . .] — Farquhar v . Great Northern 

Ry. Co. (1875), 39 J. P. Jo. 85, D. C. 

901. .1 — In an action for negligence 

against a railway co., discovery was granted of . 
pltf.'s business accounts for the last five years, * 
Sc also, as against the railway co., of documents j 
relating to the lighting of a railway station, this 
being one of the causes of the accident ; but 
discovery was refused as against the railway co., 
of reports of other accidents at the same station, 

Sc of documents showing the number of tickets 
issued at the station. — Anon. (1870), 2 Char. 
Cham. Cas. 00 ; Bitt. Prac. Cas. 118. 

902. .] — Pacey v. London Tramways 

Co. (1870), 2 Ex. D. 440 ; 40 L. J. Q. B. 098 ; 

2 Char. Pr. Cas. 80, C. A. 

Annotations: — Folld. Friend v. L. C. & D. Ry. (1877), 2 

Ex. D. 487. Held. Feuorheerd v. London General 

Omnibus Co., [1918] 2 K. B. 565. 

903. .J — Where in an action against a 

railway co. to recover damages for injuries 
sustained by defts.’ negligence, pltf. is examined 
by medical men employed on defts.’ behalf, the 
reports sent by the medical men to defts. are 
privileged from inspection, provided that the 
examination Sc reports were procured by defts.’ 
solr., or at his instance, for the purpose of enabling 
him to give advice to defts. with reference to the 
action, Sc of assisting him generally in the conduct 
of the legal proceedings. 


It is immaterial that the judge’s order under 
which pltf. was examined was drawn up with the 
words “ Sc by consent ” struck out, as a judge has 
no jurisdiction to make an order in that form 
except under Regulation of Railways Act, 1808 
(c. 119), s. 20, Sc pltf. must be treated as if he had 
submitted voluntarily to the examination. — 
Friend v . London, Chatham & Dover Ry. Co. 
(1877), 2 Ex. D. 437 ; 40 L. J. Q. B. 090 ; 30 
L. T. 729 ; 42 J. P. 70 ; 25 W. R. 735, 0. A. 

Annotations Extd. Southwark & Vauxhall Water Co. v. 

Quick (1878), 3 Q. B. D. 315. Reid. Feuorhoord r. 

London General Omnibus Co., [1918] 2 K. B. 565. 

904. .] — A document is not protected 

from inspection on the ground that it was made for 
the purpose, in the event of litigation, of being 
laid before (lefts.* solr. to be used by him for the 
purposes of the defence to any action, if any 
action should be brought.—CooK v . North 
Metropolitan Tramway Co. (1889), 54 J. P. 
203 ; 0 T. L. R. 22, D. C. 

Annotation : — Consd. CollinH v. London General Omnibus 

Co. (1893), 63 L. J. Q. B. 428. 

905. .] — Pltf. had suffered personal injury 

through the alleged negligence of deft. co. At the 
time of the occurrence nothing was said as to any 
future claim. On the next day pltf. wrote a 
complaint to the co. On the same day the co. 
obtained a report from their conductor, & at a 
later day, before any writ had been issued obtained 
another report from their inspector. Pltf., after 
action brought, having sought inspection of these 
reports, defts., in tlieir affidavit of documents, 
claimed those reports to be privileged communica- 
tions : — Held : the reports were entitled to be 
held as privileged, inasmuch as they had been 
made for the purpose of obtaining the advice of 
defts.’ solr. with reference to an anticipated action 
which might reasonably be apprehended. — Collins 
v. London General Omnibus Co. (1893), 03 
L. J . Q. B. 428 ; 08 L. T. 831 ; 57 J. P. 078 ; 5 
R. 355, I). C. 

A nnotation : — Consd. Birmingham & Midland Motor 

Omnibus Co. v. L. & N. W. Ry., [1913] 3 K. B. 850. 

906. .J — A workman met with an accident 

to his head in 1909. He got apparently perfectly 
well, Sc returned to his work. Two years later 
he died from the effects of an operation for abscess 
on the brain. The dependants claimed compensa- 
tion, Sc the employers offered to pay ex gratid 


furnishing the chief traffic manager 
with the facts of each accident in order 
that he might jud^e as to whether a 
departmental inquiry was necessary, 
is not privileged from discovery. — 
Dantkl v. Central South African 
Rys. (1904), T. H. 224.— S. AF. 

d. Except portion 

containing names of witnesses.] — In an 
action for damages for personal injuries 
received by pltf. in a tramway car 
accident, as to which the conductor 
of the car had made a roport to defts. : 
— Held : the portion of the roport 
containing the names of the eye- 
witnesses of the accident was privileged 
from production. — Armstrongs v. 
Toronto Rt. Co. (1893), 15 P. R. 208. 
— CAN. 

e. Including list of 

eye-witnesses.] — Pursuer in an action 
of damages, against a tramway co. 
in respect of personal injuries, resulting 
from a tramway accident, had obtained 
a diligence for the recovery of reports 
made to the tramway co. by its servants 
at the time of the accident : — Held : 
he was entitled to recover thereunder 
a portion of such report containing a 
list of names of persons, including 
members of the public, who had been 
present at the time of the accident. — 
Macphee v. Glasgow Corpn., [1915] 
8. C. 990.— SCOT. 


f. Pur- 
suer in an action of damages against 
the owners of a tramwat system, in 
respect of personal injuries resulting 
from a tramway accident, obtained a 
diligence to recover reports made to 
defenders by their servants as to, or 
at or about the time of, the accident. 
A report had been made on a paper 
divided by a perforated lino, on one 
side of which was written a report of 
the accident, & on the other a list of 
the names of persons who had witnessed 
it. The defenders having objected to 
producing the portion containing this 
list : — Held : production of both parts 
of the document must he ordered. — 
M’Culloouv. Glasgow Corpn. (1918), 
S. C. 155.— SCOT. 

g. Stated to be for 

use of solicitor. ] — Pursuer in an action 
for damages against a corpn., who 
owned a tramway system, in respect of 
loss resulting from an accident, ob- 
tained a diligence for the recovery of 
reports made to the corpn. by its 
tramway servants, at the time of the 
accident & relating thereto. De- 
fenders refused, on the ground of con- 
fidentiality, to produce a report by the 
driver & conductor, written on a form 
supplied by defenders & headed “ For 
the use of the corpn. solrs. to enable 
them to defend should litigation 


ensue.” The report had boon mado 
shortly after the accident & before 
any claim for damages bad arisen : — 
Held : defenders were bound to pro- 
duce the report. — Whitkhill v. 
Glasgow Corpn., [1915] S. C. 1015. — 
SCOT. 

h. Report of investigation — 

Held by officers of defendants.] — Pltf. 
in an action for damages for injuries 
sustained in a railway accident, sought 
to compel defts. to produco a certain 
roport of an investigation held by defts. 
immediately after the accident, & the 
notes of evidence taken at the investiga- 
tion. These documents, according to 
the evidence of H. an officer of defts., 
who was examined for discovery in 
the action, wore not obtained for the 
solr. of defts., nor for the purpose of 
being laid before him for advice, nor 
in view of any impending or threatened 
litigation, nor after litigation com- 
menced : hut, “ for the purpose of the 
management of the line ; for our own 
purposes ; it was not Intended for a 
purpose of this kind ” (i.e., for use in 
legal proceedings). In answer to the 
question whether defts/ solr. was 
present at tho investigation, H. said, 
** No, it would be entirely between the 
officers of the co.” The affidavit of 
the solr. stated that the information 
was obtained that he might advise defts. 
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\ 1,F. ( c), G. , H. &J . 1 

£10 to settle the claim. This sum was accepted, 
<fc thereupon the employers paid £10 into ct. under 
Workmen’s Compensation Rules, 1907-1912, 
r. 50 ( c ). The registrar was not satisfied, as two 
of the children were minors, that this sum was 
sufficient, & required the employers, before 
recording the memorandum, to furnish him with 
the reports of medical evidence which they had. 
The dependants had no such evidence. The 
employers objected on the ground that the 
reports were privileged. The registrar thereupon 
referred the matter to the judge, who refused to 
record the memorandum : — Held : without de- 
ciding whether the medical reports were privileged 
or not, there was ample evidence on wliich the 
registrar could decide the sum offered was in- 
adequate, & the judge refuse to record the 
memorandum. 

The documents are privileged (Buckley, J.). — 
Johnson v. Oceanic Steam Navigation Co., 
Ltd. (1912), 5 B. W. O. O. 222, O. A. 

G. Communications between Co- Litigants. 

907. Whether privileged — Discretion of court.] 

— The ct. in the exercise of its discretion, will 
refuse to order the production of private <fc con- 
fidential letters passing between pltfs. relative to 
the projected litigation with defts. — Allan v. 
Hoyden (1874), 43 L. J. 0 . P. 200 ; sub nom. 
Allen v. Hoyden, 30 L. T. 702. 

908. .] — Though a deft, in a suit is not 

compellablo to produce letters, & copies of letters, 
between himself & liis solr., subsequently to the 
institution of the suit, & in relation thereto, yet, 
where there are more defts. than one, they are 
bound to produce letters, & copies of letters, which 
have passed between them with respect to their 
defence of the suit. — Whitbread v. Gurney 
(1832), You. 541 ; 159 E. II. 1105. 

Annotations : — Refd. Llewellyn r. Dadolov (1842). 1 Hare 
T»27 ; Glyn v. Caulfelld (1851), 3 Mac. & O. 403. 

909. .] — Glyn v. Oaulfeild, No. 804, 

ante. 

910. .] — Letters passing between co- 

defts. are not privileged from production. — 

Betts v. Menzies (1857), 20 L. J. Oli. 528 ; 29 

L. T. O. S. 325 ; 3 Jur. N. S. 885 ; 5 W. B. 707. 

A nnotalion : — Apld. Hamilton v. Nott (1873), L. IX, 10 Kq. 

I 1 


V A At 


-.] — A solr. & his client were both 

defts. The solr. admitted documents in his 
possession belonging to his client, but claimed 
privilege 5 the client made no admission as to 
possession of these documents. Upon an appli- 
cation in the presence of both : — Held : the 
documents must be produced. — Gaskell v. 
Chambers (No. 2) (1859), 20 Beav. 303 ; 28 
L. J. Ch. 388 ; 53 E. R. 915. 

Annotations : — Distd. Edmonds v. Foley (1802), 30 Boar. 
282. Reid. O’Shea v. Wood, [1891] P. 237. 

912. .1 — Carr v. New Quebrada Co., 

[1873] W. N." 208. 

913. .] — Hey v. De la Hey, [1880] 

W. N. 101, 0. A. 

Annotations Reid. 7?f* Stahl werk Bocker Akt.’s Patent 
(1917). 34 It. V. C. 332 ; O’ltourke v. DarbiBhire, [1920J 
A. C. 581. 

914. Reference to communication to 

solicitor.]— G attyp. Pitilupson (1810), 8 L. T. O. S. 
273. 

915 . Communication to be transmitted to 

solicitor — Impending litigation.] — Pltfs. who were 

assignees of a bkpt. firm at Tenoriffe, filed their 

bill against defts., three brothers, one of whom 

managed the business of the Tenerift'e firm, for 

an account of certain remittances forwarded by 

the manager of the Tenoriffe firm to his brother, as 

agent in London. Deft., the London agent, set 

up as a defence certain proceedings in the Lord 

Mayor’s Ct., instituted by the third deft, as 

exor. of his father, under which the money in the 

hands of the agent of the Teneriffe firm was 

attached for a debt alleged to be due to the estate 

of the father. Upon motion for production of 

documents :~Held ; ( 1 ) letters which had passed 

between the J ^ondon agent & his solrs. with reference 

to the litigation in this suit were privileged; 

( 2 ) letters which had passed between such solrs. 

& the attorney acting in the proceedings in the 

Lord Mayor’s Ct. were also privileged; (3) the 

letters from deft., the manager of the Teneriffe 

firm, to the co-deft., the agent in London, for the 

purpose of being communicated to his solrs. with 

a view to the litigation in this suit, were not 

priyfieged.— G o ( )dallt. Little (1851 ), 1 Sim. N. S. 

15o ; 20 L. J. Ch. 132 ; 15 Jur. 309 ; 01 E. H. 00. 

’’Jr/.* t£ 4 3) F ?? d< Caulfelld (1851), 3 

Mac. A G. 4 b.i ; Botts v. Monries (1857). 2 6 L. J. Ch. 528- 

lIooper v. Umnm (1882), 2 John. & H. 602 Arid 
Hamilton v. Nott (1873), L. H. 16 Eq. 112. Refd. The 

?i 8 Rfif^ 9 CI i H »° vEjJS® » Jenkins v. Bushby 

CBCO), 12 Jm. N. 8 . 558; M‘Corquodale v. Bell (1876), 


as to their liability for damagos arising 
from the accident, & that It had been 
used for that purpose & no other. 
Defts.’ affidavit of documents did not 
claim privilege for those documents, 
but denied the possession of any 
documents relating to the matters in 

a uostion ; but it was admitted that 
ic affidavit of documents had been 
prepared under misapprehension of the 
loots Sc that these documents were in 
the possession of defts. : — Held : the 
ot. need not in these circumstances 
consider whether the examination of 
H. could be received to contradict the 
affidavit of documents, but should 
look at the matter as if the documents 
had boon set out & privilege claimed 
for them ; Sc upon the statements of 
H. Sc the solr. the documents were not 
privileged Sc should be produced. — 
Betts*. Grand ’Trunk Ry. Co, (1888). 
12 P. It. 86, 634.— CAN. 

h. Report of interview with 

plaintiff — Rena over to & signed by 
plaintiff ,] — In an action claiming 
damages for negligence defts., by their 
affidavit of discovery, claimed privilege 
in respect of a report drawn up by an 
agent of defts., who, three days after 
the occurrence complained of in the 


action, called upon pltf. & took down 
his evidence in writing. The docu- 
ment was, as defts. alleged, road over 
on commotion to pltf.. Sc was ad- 
mittedly signed by pilf. as a marks- 
man ; — Held .* defts. were not entitled 
to exemption from discovery in respect 
of the document. — Tobakin v. Dublin 

MnnTV«T N i, J> IHTR,crw Tramways, 
11905] 2 I. R. 58, 61 ; 38 I. L. T. 166.— 

Ji Ja* 

PART III. SECT. 9, SUB-SECT. l.~G. 

I. Privileged — Letter of solicitor of 
one plaintiff — To solicitor of co-plaintiff 
-—Though portion read to solicitor of 
defendant. Pltfs. sued deft, for 
speciflo performance of an agreement 
to purohaso certain premises. Dcft.'s 
solr. prepared a draft assignment which 
contained a covenant of Indemnity bv 
pltfs., Sc sent it to pltfs.* solrs., P. & wf. 
for approval. W. called upon B . deft. ’s 
solr., Sc informed him that M.. one of 
pltfs., refused to sign any deed which 
contained the covenant. At this 
interview W. read to B. portions of a 
letter written with reference to the 
proposed deed by the sobs, for two 
°* Pltfs* to V, the solr. or M. Deft, 
called upon pltf. to produce this letter 


for inspection : Held : the letter was 
privileged, Sc that the fact that portions 
had been read to deft.'s solr. was no 
waiver of the privilege as regarded the 
parts which were not read. — K ay v 
1 OORUNOFf AND POONALAL (1880), 
I. L. It, 4 Bom. 631. — IND. ; 

/ P 1, i 7~ Correspondence between ro- 
difemlants — (living mutual advice as 
to defence. ] — Communications which 
passed between two defenders after an 
action was threatened, in whioh 
mutual advice was given & facts stated 
with & view to the defence : — Held : to 

& production of them 
could not be insisted for by pursued. — 
kose v. Medical Invalid Insurance 
»? ci ®ty (1847), 10 Dunl. (Ct. of toe.) 
56 ; 20 So. Jur. 64. — SCOT. 


n. 


. Correspondence between 

. counter-actions arising 
out of contract to construct machinery 

grant diligence for the 
recovery of letters between the partners 
of tho contractor’s firm, but granted 

PkJ?? 1 ! 06 J? «» 0 Yer letters written to 
them by their foreman or other work- 
men employed in the construction of 
the machinery. — Tannett, Walker Sc 
Co. v. Hannay & Sons (1878), ll 
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918. -.] — Hutt v . Hailey- 

bury College (Governor^) (1888), 4 T. L. R. 
277, 0. A. 

917. .] — Jenkyns v. Bushby, No. 

729, ante . 

918. — -.] — Hamilton v. Nott, No. 

354, ante. 

H. Communications with or in Presence of 

Opposite Party . 

919. Not privileged.] — Privilege was restricted to 
communications whether oral or written from the 
client to his attorney & could not extend to adverse 
proceedings communicated to him as attorney in 
the cause from the opposite party in the disclosure 
of which there could be no breach of confidence 
(Lord Ellenborough, C.J.). — Spenceley v. 
Schulenburgh (1806), 7 East, 357 ; 3 Smith, 
K. B. 325 ; 103 E. R. 138. 

Annotations : — Consd. Desborough v. Rawlins (1838), 3 
My. & Cr. 515. Folld. Ford v. Tennant (No. 2) (1863), 
32 Beav. 162. Conid* Kennedy v. Lyell (1883), 23 Ch. D. 
387. Refd. Sawyer v. Birchmore (1835), 3 My. & K. 572. 

920. .] — Desborough v . Rawlins, No. 

369, ante. 

921. .] — (1) Where a document was pre- 

pared by B., acting as solr. as well for the person 
under whom both pltfs. & defts. claimed, as also 
for a third party, a rntgee. : — Held: it was a 
privileged communication, & the interrogatory 
relating to such document, & the deposition in 
answer to that interrogatory, were suppressed, 
except for the purpose of proving handwriting. 

(2) Where a document was prepared by B., 
acting as solr. only for the person under whom 
both pltfs. & defts. claimed: — Held: document 
was not privileged. — Chant v. Brown (1852), 
9 Hare, 790 ; 19 L. T. O. S. 361 ; 16 Jur. 606 ; 
68 E. R. 735. 

Annotations : — Generally. Refd. Ainsworth v. Wilding, [1900] 
2 Ch. 315 ; Daily Express (1908), Ltd. t\ Mountain, 
No. 2 (1916), 60 Sol. Jo. 654. 

922. .] — Ford v. Tennant (Nox 2), No. 

829, ante. 

923. .] — No communication made to a 

solr. by or on behalf of the opposite party can be 
confidential (Cotton, L.J.). — Kennedy v. Lyell 
(1883), 23 Ch. D. 387 ; 48 L. T. 455 ; 31 W. R. 691, 
C. A. ; on appeal , siib nom . Lyell v. Kennedy 
(No. 2), 9 App. Cas. 81, H. L. 

Annotations : — -1 iefd. Bnrsill v. Tannor (1885), 16 Q. B. 1). 
1 ; Re Holloway, Young v. Holloway (1887), 12 I*. D. 
167 ; Sammon v . Bennett (1892), 8 T. L. R. 235 ; Calcraft 
v. Guest, [1898] 1 Q. B. 759 ; Ainsworth v. Wilding, 
[1900] 2 Ch. 315. Mentd. Biddor v. Bridges (1885), 54 
L. J. Ch. 798 ; Martin v. Treacher (1886), 2 T. L. R. 268 ; 
Seal v. Tumor (1913), 30 T. L. R. 227. 

924. Privileged — Communication with view to 
compromise — Stipulation in event of failure to 
agree.] — Production refused of letters which 
passed between the respective solrs., with a view 
to a compromise, upon an express stipulation 
that they should not, in any way, be referred to 
or used to the prejudice of the deft., if an amicable 
arrangement was not come to. — Whiffen v. 
Hartwright (1848), 11 Beav. Ill ; 11 L. T. O. S. 
197 ; 50 E. R. 759. 

925. Misapprehension as to when com- 

munication made.] — In an action claiming 

Macph. (Ct. of Sess.) 931 ; 45 Sc. Jur. 

577. — SCOT. 

o. Not privileged — Letters to two 
defendants from co-defendant — Acting 
as solicitor to defendants — Unless con- 
taining legal advice — Charge of fraud. ] — 
lu a suit in which the bill charged 
fraud against all defts., two of them 
were ordered to produce all letters 
written to them, m reference to the 
subject of the suit 8c before the dispute 


damages for negligence defts. by their affidavit 
of documents claimed privilege in respect of a 
certain statement which they said was obtained 
for the purpose of being laid before their solrs., 
for the defence of the action. The document in 
question was a joint statement made & signed by 
pltf. & her sister-in-law, both of whom, in making 
it, were under the impression that the person to 
whom they made it was the representative of 
pltf. ’s solr. In fact the person to whom thoy made 
the statement was defts.’ claims’ inspector, but 
the misapprehension in the minds of pltf. & her 
sister-in-law was not induced by any deceit on 
Ids part : — Held : the statement was privileged 
from discovery. — Feuerheerd v . London 
General Omnibus Co., [1918] 2 K. B. 567 ; 88 
L. J. K. B. 15 ; 119 L. T. 711 ; 62 Sol. Jo. 753, C. A. 

J. Communications with a View to Fraud . 

926. General rule.] — Confidential communica- 
tions involving fraud are not privileged from 
disclosure. 

In answer to a bill filed for an injunction to 
restrain a former clerk of pltfs. from disclosing 
any of their dealings & transactions, deft, stated 
that pltfs. were in the habit of conducting their 
business in a fraudulent manner, & specified a 
particular instance. In support of his answer 
deft, filed interrogatories for tlio examination 
of pltfs.* as to the fraudulent transactions, 
which pltfs. declined to answer. On exception 
to the answer of pltfs. : — Held : there was no 
privilege to protect them from answering, the 
discovery being material to support deft.’s answer, 
which, if proved, would be a complete defence to 
the bill. — Gartstde v. Outram (1856), 26 L. J. Ch. 
113 ; 28 L. T. O. S. 120 ; 3 Jur. N. 8. 39 ; 6 W. R. 35. 

Annotations : — Consd. II. v. Cox & Railton (1884), 14 Q. B. D. 

153. Refd. W old -Bluu dell v. Stephen*, [1919] 1 K. B. 520. 

927. Not privileged If to effect fraud — Com- 
munication between solicitor & client.] — A bill im- 
peached a deed on the ground of fraud, & 
interrogated deft, as to the contents of certain 
letters which had passed between her & her solr., 
& which, it stated, showed that the deed was pre- 
pared & executed for the alleged fraudulent pur- 
pose. Deft, in her answer declined to set forth 
the contents of the letters, as being privileged 
communications: — Held: (1) the transaction, 
according to the account of it given in the bill & 
answer was not a fraud ; (2) deft, was not bound 
to set forth the contents of the letters. 

(3) Communications between a solr. 8c Ids client 
relative to a fraud contrived between them, are 
not exceptions to the general rule ; they do not 
fall within the rule itself ; for the rule applies not 
to all that passes between a solr. 8c his client, but 
only to what passes between them in professional 
confidence ; & no ct. can permit it to be said that 
the contriving of a fraud forms part of the pro- 
fessional occupation of an attorney or solr. — 
Follett v . Jefferyes (1850), 1 Sim. N. 8. 3 ; 20 
L. J. Ch. 65 ; 15 Jur. 118 ; 61 E. R. 1. 

Annotations : — As to (1) Consd. Mornington v. Mornington 

(1861), 2 John. & H. 697. Distd. Charlton v. Coombes 

(1863), 4 Gift. 372. Refd. R. v. Cox & Railton (1884), 

14 Q. B. D. 153. As to (3) Consd. R. v. Cox & Railton 

(1884), 14 Q. B. D. 153. Apld. Re Postlethwaite, Re 

privileged from inspection by pltf., & 
It is immaterial that some of the co- 
defts., are solrs., & acting as such for 
other oo -defts., except that communiia - 
tions between a solr. doft. & another 
deft., for whom he is acting as solr. 
with a view to his advising or to his 
conduct of the case on behalf of his 
client, are privileged. — McGregor v. 
Pharazyn (1902), 22 N. Z. L. R. 
414. — N.Z. 


arose, by a oo-deft., who had been their 
solr. in the original transaction, save 
only such letters as they should show 
by affidavit to contain legal advice or 
opinions. — S ankky v. Alexander 
(1874), 8 I.R. Eq. 241.— IR. 

J — C( 

munications between co-defts. in re- 
ference to the subject-matter of litiga- 
tion, or impending litigation, are not 
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Rickman, Postlethwaite v. Rickman (1887), 35 Ch. D. 
722. Reid. Thompson v. Falk (1852), 1 Drew. 21 ; 
Williams v. Quebrada Rail, Land & Ooppor Co., [1895] 
2 Ch. 751. 


928. .] — A. purchased an advowson 

in June 1 845 &, in Aug. following, mortgaged it to 
B. In 1850 B. filed a bill against A. & the solr. 
employed by him in the purchase & the mtge., 
for a sale of the advowson, alleging that the mtge. 
was an insufficient security, & that he was induced 
to lend his money upon it by misrepresentations 
made to him by A. & his solr. as to the value of the 
advowson. A., in his answer, denied the alleged 
fraud ; but admitted that he had in his possession 
letters which had passed between him & his solr. 
in reference to the purchase & the mtge., & added 
that they were confidential communications made 
to him by his solr. in that character, & therefore 
were privileged ; but he did not state that any 
of them contained legal advice or opinions, or 
were written post litem mot am : — Held : the 
letters must be produced. — Hawkins v. Gather- 
cole (1851), 1 Him. N. 8. 150 ; 20 L. J. Ch. 303 ; 
15 Jur. 180 ; 01 E. It. 58. 

Annotations : — Consd. Wilson v. Nortliampion & Banbury 

.Junction Ry. (1872), L. R. 14 Eq. 477. Reid. Manser v. 

Dix (1855), 1 K. & J. 451. 

929. .'| — (1) Communications be- 

tween a testator & his solr. employed to make a 
will, with reference to illegal trusts intended to be 
inserted in the will, are not communications 
privileged for disclosure by reason of professional 
confidence. 

(2) Communications between the same solr. & 
the exors. of the testator’s will with reference to 


the same trusts A to the will, the same solr. being 
continued to be employed by the exors., are com- 
munications privileged from disclosure by reason 
of professional confidence. 

(3) When a solr. is a party to a fraud, there is no 
privilege attaching to communications between 
the client & him upon the subject of the fraud, 
because to contrive fraud is no part of a solr.’s 
duty. It is no part of a solr.’s duty to advise his 
client as to the means of evading the law. The 
protection which the rule gives is the protection 
of the client (Turner, V.C.). — Bussells. Jackson 
( 1851), 9 Hare, 387 ; 21 L. J. Ch. 140; 18 

L. T. O. H. 100 ; 15 Jur. 1117 ; 08 E. R. 558. 

Annotatio7m : — Asto (1 )Expld. Bullivant r. A.-O. for Victoria, 
11901] A. C. 100. Consd. O’Rourke v. Darbishire, f 19201 
A. (J. 581. As to (2) Reid. O’Rourke v. Darbishire [1020], 
A. 0 . 581. At to ( 3) Consd. R. v. Cox & llailton (1884), 
14 Q. B. D. 153. Apld. He Postlethwaite, He Rickman, 
PostJeth waite v. Rickman (1887), 35 Oh. D. 722. Reid. 
Williams t\ Quobmda Ry. Land & Copper (Jo., 11885] 
2 Ch. 751. 


930, ,] — Where a bill was filed, 

charging a solr. with fraud, & where a deceased 
client, of whom there was no legal personal repre- 
sentative before the ct., was also included in the 
charge. On a motion for the production of docu- 
ments : — Held : (1 ) all those bearing on the trans- 
action, whether belonging to the solr. or his client, 
must be produced ; (2) a draft of a proposed bill in 
Chancery, settled by counsel, was a privileged 
communication. — Feaver v . Williams (1865), 
13 L. T. 270 ; II Jur. N. S. 902. 

931. .] — A suit was instituted to 

administer to the estate of P., & counsel’s opinion 
was taken, & certain letters passed in relation 
thereto. Another suit was instituted (inter alia) 
to stay proceedings in the first suit, & charging 
fraud. A summons was taken out for the pro- 
duction of the cases & opinions of counsel, & the 
letters which passed on that occasion : — Held : 


documents must be produced. — Phillips v, 
Holmer (1867), 15 W. B. 578. 

932. .] — O. was indicted for perjury 

in denying that he was O. & affirming that he was 
T. He gave H., a solr., instructions to prepare a 
will disposing of the property to which he said 
he was entitled ; & as part of the evidence against 
him consisted in the alleged resemblance of his 
handwriting to that of O. & its alleged difference 
from that of 1\, the instructions for the will were 
tendered for the purpose of enforcing this argu- 
ment. They were objected to on the ground of 
professional privilege. 

We must assume, primd fade , for the purpose 
of the inquiry, but only for that purpose, that the 
purpose which deft, had in seeking to obtain these 
estates, which he proposed here to dispose of by 
the will for which he gave instructions to H., was 
a fraudulent purpose, that of obtaining estates to 
which he was not entitled. Then the principle 
on which we proceed is this : that where anything 
is done, any communication made from a client 
to an attorney, with reference to a fraudulent 
purpose, the privilege does not exist ; the fraudu- 
lent character of the communication takes away 
the privilege (Cockburn, C.J.). — B. v. Orton 
(1873), cited in 14 Q. B. D. 170. 

Annotations -Apld. R. v. Cox & Railton (1884), 14 Q. B. D. 
153. Consd. Williams v. Quebrtida Ry. Land & Copper 
Co., [1895] 2 Ch. 751. Mentd. Evans v . Evans, 119041 
P. 378 ; R. v. Watt (1905), 70 J. P. 29. 

933 . .1 — All communications be- 

tween a solr. & his" client are not privileged from 
disclosure, but only those passing between them 
in professional confidence & in the legitimate 
course of professional employment of the solr. 
Communications made to a solr. by his client before 
the commission of a crime for the purpose of being 
guided or helped in the commission of it, are not 
privileged from disclosure. — B. v, Cox & Bailton 
(1884), 14 Q. B. D. 153 ; 54 L. J. M. C. 41 ; 52 
L. T. 25 ; 49 J. P. 374 ; 33 W. B. 396 ; 1 T. L. B. 
181 ; 15 Cox, C. C. 611, C. C. B. 

Annotations : — Consd. He Postlethwaite, He Rickman, 
Postlethwaite v. Rickman (1887), 35 Ch. D. 722. Distd. 
Ward r. Marshall (1887), 3 T. L. R. 578. Apld. Williams 
v. Quebrada Ry. Land & Copper Co., [1895] 2 Ch. 751. 
Consd. Knarosborough & Clare Banking Co. v. Lorrimer 
(1897), 41 Sol. Jo. 734. Reid. Proctor v. Smiles (1886), 

2 T. L. R. 845 ; O’Rourke v. Darbishire, [1920] A. C. 581. 
Mentd. R. v. Smith (1915), 84 L. J. K. B. 2153 ; Weld 
Blundell v. Stephens, [1919] 1 K. B. 520. 

934 . .] — Re Postlethwaite, Re 

Bit ’KM an, Postlethwaite v. Bickman, No. 958, 
post . 

935 . ,] — Knaresborough & Clare 

Banking Co., Ltd. v. Lorrimer (1897), 41 Sol. Jo. 
734, C. A. 

936. Client concealing address of 

wards of court.] — A solr. is bound to give to the 
ct. any information which may lead to the dis- 
covery of the residence of a ward of the ct. whose 
residence is being concealed from the ct., although 
such information may have been communicated 
to him by his client in the course of his professional 
employment.. Where the mother of wards of the 
ct. had absconded with the wards : — Held : her 
solr. must produce the envelopes of letters which 
he had received from her as her solr., with the 
object of discovering her residence from the post- 
marks. — Bamsbotham v . Senior (1869), L. R. 8 
Eq. 575 ; 21 L. T. 293 ; 34 J. P. 85 ; 17 W. B. 
1057. 

Annotations : — Mentd. Heath v. Crealock (1873), L. R. 15 
Eq. 257 ; Crawcour v. Salter (1881), 18 Ch. D. 30 ; Rosen- 
berg t\ Undo (1883), 48 L. T. 478. 

937. Counsel’s opinion.] — Rothwell v. 

King (1674), 2 Swan. 221, n. ; 30 E. B. 599. 
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938. .] — Phillips v. Holmer, No. 

931, ante. 

939. Bare allegation Insufficient.] — Where 
deeds are impeached for fraud, the mere allegation 
of fraud by tne bill will not entitle pltf . to an order 
for their production ; on the other hand, in order 
to obtain a production, it is not necessary that tho 
fraud should be admitted by the answer, the ct. 
must look at the circumstances of each case. — 
Bassford v. Blakesley (1842), 0 Beav. 131 ; 49 
E. B. 775. 

Annotation : — Refd. Costa Iiiea Republic v. Erlangor (1874), 

L. It. 19 Ed. 33. 

940. .] — Knabesborough & Clare Bank- 
ing Co., Ltd. v. Lorrimer (1897), 41 Sol. Jo. 734, 
C. A. 

941. Must be specific.] — The privilege of 

a soli*, in respect of confidential communications 
between him & his client regarding the preparation 
of conveyances & other instruments is not dis- 
placed by a bare allegation that such instruments 
were prepared “ with intent to evade ” the duties 
imposed by a taxing statute. There must be a 
specific allegation of fraud or illegal conduct of 
some kind. — Bullivant v . A.-G. for Victoria 
[1901] A. C. 190 ; 70 L. J. K. B. 045 ; 84 L. T. 
737 ; 50 W. It. 1 ; 17 T L. B. 457 ; 45 Sol. Jo. 
483, H. L. ; revsg. S. C. sub nom. B. v. Bullivant, 
[1900] 2 Q. B. 103, C. A. 

Annotations: — Consd. O’Rourke v. Darbishire, 11920] 

A. C. 581. Mentd. A.-G. v. Richmond, Gordon & Lennox; 

(No. 1 ) (1908), 99 L. T. 534. 

942. Must show prlmd facie case.] — On 

a motion for production of documents impeached 
on account of fraud, it is not sufficient merely to 
allege the fraud ; but to entitle the party to pro- 
duction, he must also allege that, if produced, they 
would help to substantiate the charge. — Dendy v. 
Cross (1848), 11 Beav. 91 ; 11 L. T. O. S. 170; 
50 E. B. 751. 

Annotation : — Refd. Davis v. Parry (1857), 6 W. R. 174. 

943 . .] — O’Rourke v. Darbisiiire, 

No. 377, ante. 

944. Fraud need not be admitted.] — Bassford 
v. Blakesley, No. 939, ante . 

945. Solicitor not a party to alleged fraud.] — 

( 1 ) A bill averred that deft, procured the execution 
of a jointure deed under a power by pressure in 
fraud of the power but there was no allegation 
that the sob*, who prepared the deed was a party 
to the fraud : — Held : the alleged fraud was not 
such as to exclude the instructions given by deft, 
to her solr. for the preparation of the deed from 
privilege. 

(2) The bill was framed for the purpose of setting 
a.side this deed ; & among the communications as 
to which privilege was claimed were letters dated 
a considerable time before the transaction which 
the bill sought to set aside, but which deft., in her 
answer, described as having been written for the 
purpose of obtaining professional assistance as to, 
& with a view to her defence against any claim that 
pltf. might make against her. It appeared, 
however, on the face of the bill & answer that a 
contest had previously existed as to matters 
intimately mixed up with the transaction which 
the bill sought to set aside : — Held : the dates 
were not sufficient to rebut tho privilege claimed. — 
Mornington v . Mornington (1801), 2 John. & H. 
097 ; 70 E. B. 1239. , 

Annotation: — As to ( 1 ) Refd. R. v. Cox & J tail ton (1884), 

14 Q. B. I). 153. 

946. .] — A solr. was examined as a witness 

touching confidential communications made to 
him by a deceased client with reference to an 
alleged fraud committed by her in concert with 
deft., her surviving husband. The solr. declined 

j. — vol. xvii r. 


to produce letters written to him by the 
client about the time of tho alleged fraud. The 
solr. was not a party to the suit, & there was no 
allegation connecting him with the alleged fraud : — 
Held : that the letters were protected from pro- 
duction by the privilege between solr. & client. — 
Charlton v. Coombes (1863), 4 Gift. 372 ; 1 
New Bep. 547 ; 32 L. J. Ch. 284 ; 8 L. T. 81 ; 
27 J. P. 725 ; 9 Jur. N. S. 534 ; 11 W. B. 604 ; 
66 E. B. 751. 

Annotation : — Refd. It. v. Cox & Raiiton (1884), 14 Q. B. D. 
153. 


947. Immaterial.] — Williams v. Que- 

brada Bailway Land & Copper Co., No. 1308, 
post. 


K. Documents publici juris. 


948. Shorthand writer’s notes — Of proceedings 
in court— Not privileged.] — (1) Pltf. filed his bill 
to set aside an agreement signed by himself, con- 
taining terms to be performed partly by himself 
& partly by deft. On the motion of pltf., tho et. 
ordered deft, to produce the agreement, notwith- 
standing he alleged that he intended to produce 
the same in evidence against an action at law 
brought against him by pltf. 

(2) The ct. will not order a deft, to produce the 
transcript of the shorthand writer’s notes of pro- 
ceedings had at a trial at law. — B apson v . Cub jit 
(1842), 7 Jur. 77. 

949 . .j — N kiioll v. Jones. 

No. 402, ante. 

950 . — Transcript of short- 

hand notes of proceedings in open ct. are not 
privileged . — Re Worswtck, Robson v. Worswiuk 
(1888), 38 Ch. D. 370 ; 58 L. J. Ch. 31 ; 59 L. T. 
399 ; 36 W. B. 685. 

Annotations; — Consd. Uoldstono v. Williams, Doacon. 

11899] 1 Ch. 47. Extd. Ainsworth r. Wilding, [1900J 2 

Ch. 315. Folld. Lambert v. Homo, 11914] 3 K. B. 80. 


951. .] — A transcript of tho 

shorthand notes of proceedings in open ct. in 
previous action, being a more reproduction in a 
physical form of material which is publici juris , 
is not privileged from inspection. Nordon v. 
Defries y No. 952, post , overd. — Lambert v. 
Home, [1914] 3 K. B. 86 ; 83 L. J. K. B. 1091 ; 
111 L. T. 179; 30 T. L. B. 474 ; 58 Sol. Jo. 
471, C. A. 

952. Privileged.] — An action having 

been commenced to determine whether deft, had 
or had not executed a certain agreement, deft., 
while the action was pending, commenced an action 
against other persons whom he charged with a 
conspiracy to defraud him, & to utter the agree- 
ment as binding upon him, knowing it to be a 
forgery. After the commencement of the second 
action, deft, caused shorthand notes to be taken 
of the evidence, speeches, & summing-up at tho 
trial of the first action, as he deposed, for the pur- 
pose “ amongst others ” of his case in the second 
action : — Held : the shorthand notes were 
privileged from inspection in the second action, <fc 
the affidavit need not show that the notes came into 
existence exclusively for the purposes of such 
action. — N ordon v . Defrieh (1882), 8 Q. B. D. 
508 ; 51 L. J. Q. B. 115 ; 46 J. P. 5 66 ; 30 W. B. 
612. 


Annotations Distd. Re Worswick, Robson v. Worswlck 
(1888), 38 Oh. J). 370. Overd. Lambert v. Home, [1914] 
3 K. B. 86 . Reid. Re Strachan (1895), 12 It. 148 
Birmingham & Midland Motor Omnibus Co. v. L. & N. W. 
Ry. (1913), 109 L. T. 64. ■ 


953. Of arbitration proceedings — Not 

privileged.] — The corpn. of P. took compulsorily 
some of B.’s land, & at an arbn. to ascertain the 
sum to be paid, B. claimed a right of way over 
other land to the river, & such alleged right had 


L 
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to be considered in regard to the sum to be assessed. 
K. employed a shorthand writer to take notes of 
the evidence & arguments, & afterwards had them 
transcribed for his own purposes. Subsequently 
he brought an action for a mandatory injunction, 
to compel the corpn. to remove materials which 
they had put on the land over which he claimed the 
light of way. The relevancy of the notes was 
admitted. On motion by the corpn. for the pro- 
duction of the transcript, B. objected on the ground 
that it was privileged, as the notes were taken at 
his expense & in anticipation of other proceedings 
against the corpn . : — Held : the transcript of the 
notes was not privileged & it must bo produced. — 
Uawstone v . Preston Corpn. (1885), 30 Ch. L>. 
110 ; 54 L. J . Oh. 1102 ; 52 L. T. 922 ; 33 W. it. 
795. 

Annotations : — Apld. lie Worawick, Robson v. Worswlok 

(1888), 38 Ch. D. 370. Consd. GoldbUmo v. Williams. 

beacon, 11899] 1 Oh. 47 ; Ainsworth v. Wilding, 11900J 

2 Ch. 315 ; Lambert r. Home, [1914J 3 K. B. 80. 

954. Depositions.] — Officers of a co. & others 
having been examined under Cos. Act, 1802 
(c. 89), s. 115, subsequent to action brought by 
the liquidator t-o rescind a contract, one of them, 
in cross-examination on behalf of the liquidator 
under commission, was asked whether certain 
questions had been put to him in the examination 
under above sect. ; he said, “ Yes.” He was then 
asked if he made certain answers, when he de- 
clined to answer till his deposition was read to 
him. This was done. He was also told what 
others said in their depositions & asked whether 
lie contradicted them : — Held : deftp. were not 
entitled to inspect the depositions. — North 
Australian Territory Co. v . Goldsborough, 
Wort & Co., [1893] 2 Ch. 381 ; 02 L. J. Ch. 003 ; 
09 L. T. 4 ; 41 W. B. 501 ; 2 B. 397, C. A. 

Annotations : — Distd. lie Standard Gold Mining Co., 11895] 

2 Ch. 545. Apld. He 8tracban, 11 895 J 1 Ch. 439, UOnsd. 

ColdHtono v. Williams, Deacon, 11899] 1 Ch. 47. Refd. 

lit Merchants* Fire Office (1899), 68 L. J. Ch. 211. 

955 . ;j — G oldstone v. Williams, Deacon 

A Co., No. 724, ante . 

956. Document read in evidence at first trial — 
Grant of new trial.j — A new trial having been 
granted, the ct. allowed pltf. to have inspection of 
a deed read in evidence by deft, at the lirst trial. — 
IIewttt v . Pigott (1831), 7 Bing. 400 ; 1 Dowl. 
219 ; 5 Moo. & P. 253 ; 9 L. J. O. 8 . C. P. 120 ; 
131 E. U. 155. 

Annotation ; — Distd. Pratt v. Goa well (1861), 9 C. B. N. S. 

706. 

957. Record of proceedings in chambers.] — 

( 1 ) Mere records of what takes place in chamber 
in the course of a hostile litigation in the presence 
of parties on both sides are not privileged from 
production. There is no distinction, for this 
puipose, between procee dings in chambers & 
proceedings m open ct. 

(2) Correspondence which is protected on the 
ground of professional privilege is not rendered 
liable to discovery merely because it contains 
statements of fact as to what has taken place in 
chambers in the course of hostile litigation & in 
the presence of parties on both sides. 

(3) Where privilege was claimed for certain 
entries in bills of costs relating to litigation on 
the ground that they were copies of or extracts 
from notes or memoranda made by the solr. 
pending the litigation for the purpose of enabling 
him to conduct the litigation on his client’s behalf, 
& there was nothing in the affidavit by which 
privilege was claimed inconsistent with the entries 
being mere notes by the solr. or his clerk of what 


had taken place in chambers in the presence of 
both parties, the ct. exercised its discretion under 
Ord. 31, r. 19a, to open & inspect the sealed 
entries. — Ainsworth v. Wilding, [1900] 2 Ch. 
315 ; 09 L. J. Ch. 695 ; 48 W. B. 539 ; 44 Sol. Jo. 

Annotations : — As to (1) Folld. Lambert v. Borne, [1914] 
3 K. B. 80. As to (3 ) Refd. Birmingham & ftHdland 
Motor Omnibus Co. v. L. & N. W. Ky. f [1913] 3 K. B. 850. 

Endorsement on counsel’s brief.] — See Nos. 730, 

808, 812, 813, ante . 


X. Trustee and Cestui que Trust 

958. General rule.], — Three trustees of a will 
sold a trust estate to a person who resold it to one 
of the trustees, who afterwards sold it at an 
increased price. Some of the beneficiaries brought 
an action against the surviving trustee, who was 
a solr., & the exors. of the purchasing trustee, 
alleging that the sale was a fraudulent sale, & that 
the fraud was contrived by the purchaser, with 
the assistance of his co-trustee, the solr., but 
without the knowledge of the other trustee. The 
exors. claimed privilege for certain communica- 
tions which had passed between their testator & 
the solr. at the time of the sale & for bills of costs 
then delivered, on the ground that with regard to 
the matters to which these documents related the 
solr. was acting as the purchaser’s private solr. : — 
Held : the documents must be produced on the 
following grounds : ( 1 ) they had passed between 
two trustees in relation to a matter with respect 
to which fraud was alleged ; ( 2 ) they had passed 
between two trustees in relation to a matter which 
affected the trust estate & of which the cestuis que 
trust w r ere entitled to be informed ; (3) it being 
alleged by the exors.’ statement of defence that 
the sale Avas a bond fide sale, they could not set 
up that prior tr> the sale the solr. was acting as the 
purchaser's private solr. w T ith respect to the pro- 
perty.— Ae 1*< )ST1 J3TIIAVA1TE, Re BlCKMAN, POSTLE- 
thwaitk v. Hickman (1887), 35 Cli. D. 722 ; 56 
L. J. Ch. 1077 ; 56 L. T. 733 ; 35 W. B. 563 ; 
3 T. L. B. 604. 

Annotations: — As to (1) Consd. O’Rourke v. Darbishtro, 

[J920] A. C. 681. Reid. Williams v. Ouebrada Ry. Land 

& Copper Co., [1895 1 2 Ch. 751 . As to (3) Expld. O’Rourke 

v. Darbisliire, 11920] A. C. 581. 

959. No privilege.] — An annuity deed was pre- 
pared by one B. as agent of both grantor & grantee, 
&, there being no counterpart, was left in the 
hands of B., who received & for several years paid 
over to the grantee the amount of the annuity 
B. ultimately absconded, & the deed came into 
the possession of the grantor on his redeeming the 
annuity two years after it was granted. In an 
action by the grantee against the grantor for 
arrears of the annuity : — Held : the former would 
be permitted to inspect & take a copy of the deed, 
to enable him to declare thereon, although it was 
sworn by the latter that B. was the agent of the 
grantee alone. 

This case appears to me to fall within the 
ordinary rule which entitles a party to the inspection 
of a deed or instrument placed in the hands of 
another as trustee for the executing or contracting 
parties (Tindal, C.J.). — Devenoge v. Bouverie 
(1831), 8 Bing. 1 ; 1 Moo. & S. 29 ; 1 L. J. C. P. 

1 ; 131 E. B. 300. 

960. .] — Certain books of pltf. had come 

into deft.’s possession as his agent. It became 
necessary for pltf. to inspect them. The ct. 
ordered deft, to allow an inspection, but would 
not order him to deliver them up. 

1 think this case comes within the rule that 
where a party holds an agreement as trustee for 
another, he is bound to allow an inspection 
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, B.). — Jones v . Palmer (1835), 4 Dowl. 

446. 

961 . Trust deed for creditors.] — Con- 

fidential communications between solr. & client 
are not privileged in a cause to carry into effect 
an indenture for the benefit of the client’s creditors, 
the solr. having taken upon himself the office of 
trustee under such indenture. — Pritchard v. 
Foulkes (1837), Coop. Pr. Cas. 14 ; 47 E. R. 379. 

962. .]-— -Where the bill alleged that deft., 

a trustee, had purchased an estate with testator’s 
money, & deft, gave no satisfactory answer as to 
the manner in which he had employed that money 
generally, though he denied the allegation in the 
bill as to this particular purchase, & he referred, 
by his answer, to a schedule containing a list of 
the title-deeds, etc., of the estate, as documents 
in his possession relating to the matters mentioned 
in the bill, but relied on them as forming his own 
title only & not that of deft., & insisted that he 
was not bound to produce them : — Held : he 
was bound to produce those deeds. — Farrer v. 
Hutchinson (1839), 3 Y. & C. Ex. 692 ; 9 L. J. 
Ex. Eq. 10 ; 3 Jur. 1119 ; 160 E. R. 880. 

903 , Charitable trust.] — On an informa- 

tion filed at tho relation of certain parishioners 
against the churchwardens & overseers of the 
parish praying the due administration of a charity 
of which the churchwardens & overseers were 
trustees the churchwardens’ & overseers’ books 
were ordered to be produced, although it was 
sworn by defts. that they did not relate to the 
matters in question in the suit. — A.-G. v. Berry 
(1845), 2 Coll. 33 ; 5L. T. O. 8 . 35 ; 9 Jur. 224 ; 

03 E. R. 623. 

964. .] — Although as between a cestui que 

trust & trustee, or a person in tho situation of a 
trustee, the cestui que trust is entitled to the pro- 
duction of title deeds & other documents, as of 
course, yet the moment the trustee acquires the 
character of a intgee., the right to production 
ceases, unless upon the offer to pay off the mtge. 
debt. — Johnston v. Tucker (1847), as reported in 
11 Jur. 382. 

965. Mortgage securities in possession of 

trustees.] — The trustees & exors., defts. in an 
administration suit, admitted by their answer the 
possession of title-deeds of mtge. securities, in 
which they had properly invested their testator’s 
assets, but alleged that the mtgors. objected to the 
production of the deeds, & would prefer to pay off 
their debts, & they objected to the production of 
the deeds in the suit in the absence of the mtgors. 
On a motion for production : — Held : the deeds 
must be produced. — Gough v. Offley (1852), 5 
DeG. &Bm. 653 ; 19 L. T. O. S. 324 ; 17 Jur. 01 ; 

04 E. R. 1285. 

Annotation : — Folld. Re Cowin, Cowin v. Gravett (1886), 33 

Oh. D. 179. 

966 . Counsel’s opinion taken by trustees.] 

— Cases & opinions of counsel taken by trustees as 
such merely are not entitled to protection in a 
suit by the cestui que trust against the trustees or 
their representatives. The same rule applies to 
cases & opinions taken before the time when 
deft., the representative of a trustee, admits 
having first heard of the questions raised by the 
bill. — Devaynes v. Robinson (1855), 20 Beav. 
42 ; 52 E. R. 518. 

967 • .] — Pltf . filed her bill for production 

of a voluntary settlement under which she claimed 
to be a cestui que trust The trustee & the settlor, 
who had an interest under the deed, by their 
answers alleged that the settlor had executed an 
appointment under a power contained in the deed, 
by which pltf.’s interest had been put an end to. 


Inspection had been afforded pltf. of the latter 
deed : — Held : pltf. was entitled to production 
of the original settlement, in order that she might 
ascertain the power of the settlor to make such 
appointment & the duo execution of the same. — 
Bugden v. South (1850), 20 L. J. Ch. 425 ; 28 
L. T. O. S. 227 ; 3 Jur. N. S. 783 ; 5 W. R. 128. 

968. .] — One of the defts. in a suit, who 

had been partner with his father as a solr. for two 
years before the father’s death, & was also his 
exor., was in possession of documents relating to 
tho estate of testator in the cause of whom the 
father had been solr. & agent in the management 
of the property, & of whose will he was trustee & 
exor. New trustees had been appointed, & there 
being an index of title deeds in duplicate, one 
copy, with some other of the deeds & documents, 
was handed to the trustees, & the other, at the 
foot of which was written a receipt by the trustees 
for the deeds therein mentioned, was left with 
deft. : — Held : deft, was bound on the application 
by summons of the trustees, to make a full dis- 
covery of all documents of every kind rotating to 
tho estate, & the copy of the index in his possession 
must also bo handed to tho trustees, they giving 
him another receipt. — B owen v. Pearson (1803), 
8 L. T. 495 ; 9 Jur. N. 8 . 789 ; 11 W. R. 819. 

969. .] — A mtgee. taking conveyance of 

an equity of redemption from a trustee thereof, 
with notice of the trust, cannot withhold produc- 
tion of such conveyance in a suit by the cestui que 
trust for redemption of the mtge. & reconveyance 
of the property, though one of the trusts was a 
trust for sale. — S mith v. Barnes (1805), L. R, l 
Eq. 05 ; 35 L. J. Oh. 109 ; 13 L. T. 402 ; 11 Jur. 
N. S. 924 ; 14 W. R. 90. 

970. .] — Trustees took counsel’s opinion 

as to whether they should exercise a discretionary 
power to advance part of their trust fund for the 
benefit of some of the cestuis que trust , & others of 
the cestuis que trust having filed a bill to restrain 
them from exercising such discretion they took a 
second opinion as to their defence in the suit. 
Upon summons for production by pltfs. : — Held : 
the first case & opinion having reference to the 
dealings with the trust estate, all the cestuis que 
trust had a right to inspection, & the ct. ordered 
them to be produced ; but the second case & 
opinion being after suit instituted pltfs. had no 
right to production. — T albot v. Marshfield 
(1805), 2 Drew. & 8 m. 549 ; 0 New Rep. 288 ; 12 
L. T. 701 ; 13 W. R. 885 ; 02 E. R. 728. 

Annotations : — Apia.. Re Mason, Mason r. Cuttloy (1883), 

22 Ch. D. G09. Reid. O’ltourko v. DaL-bishi.ro, 11920] 

A. C. 581. 

971. .] — In an action by cestuis que trust 

against their trustees to compel them to make 
good a breach of trust : — Held : the trustees must 
produce letters & copies of letters from & to their 
solrs. in relation to matters in question in the 
action ante litem motam . — Re Mason, Mason v. 
Cattley (1883), 22 Oh. D. 009 ; 52 L. J. Oh. 478 ; 
48 L. T. 031. 

972. .] — Whitham v. Whitham: (1884), 

28 Sol. Jo. 450. 

973 . .] — Primd facie , & in the absence of 

any special circumstances a cestui que trust , even 
though he be only interested in the proceeds of 
the sale of land, is entitled to tho production & 
inspection of all title deeds & other documents 
relating to the trust estate which are in the pos- 
session of the trustees. One cestui que trust can 
enforce this right against the trustees, without 
bringing before the ct. the other persons bene- 
ficially interested in the property when they have 
no higher right than himself . — Re Cowin, Cowin 

l 2 
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Serf. 9 . Resisting production — Grounds of privi- 
lege: Sub-sect. 1 , L. ; sub-sect. 2, A. &B.\ 

r. Gravett (1886), 33 Oh. D. 179 ; 56 L. J. Ch. 
78 ; 34 W. B. 735. 

974 . Unless defending action by cestuis 

que trust.] — Held: a case & opinion submitted & 
taken by trustees in contemplation of the litigation 
were privileged as against the cestuis que trust. — 
Brown v. Oakshott (1849), 12 Beav. 252 ; 50 
F. R. 1058. 

A n notation : — Consd. Woodhousc v. Woodhousc (1914), 30 

T. L. 11. 559. 

975 . .] — A trustee, taking counsel’s 

opinion to guide himself in the administration of 
liis trust, & not for the purpose of his defence in 
a litigation against himself, is bound to produce 
them to his cestuis que trust ; but the relation of 
trustee & cestui que trust must, for that purpose, 
be first est ablished. A mere claimant to an estate 
is not entitled to the production of cases opinions 
taken by a trustee. — W ynne v. JLumberston 
( 1858), 27 Beav. 421 ; 28 L. . 1 . Oh. 281 ; 32 
L. T. O. 8 . 208 ; 5 Jur. N. 8 . 5 ; 54 K. B. 105. 
Annotation : — Apprvd. O’Rourke v. Darbishire, [1920] 

A. C. 581. 

976. .] — Talbot v. Marshfield, 

No. 970, ante. 

977 . — — .] — A trustee is not bound to 

produce to his cestuis que trust cases laid before 
counsel with the view of resisting a claim by such 
cestuis que trust , although the trustee is not per- 
sonally interested. — T homas v. Secretary of 
State fob. India in Council (1870), 18 W. it. 
312. 

978. Persons In analogous position — Tenant by 

the curtesy.] — Amies v. Damfiek (1804), cited 
( ’ooper’s Kquity Pleading 59. 

979. Company & shareholder — Where 

interests common — Communication paid for out of 
company's funds.] — A pltf. in a shareholder’s 
action against a co. is entitled to discovery of 
professional communications between the co. Ac 
its legal advisers relating to the subject-matter 
of the action, when such communications arc paid 
for out of the funds of the co. — G ouraud v. 
Kdison Gower Bell Telephone Co. of Europe 
( 1888), 57 L. J. Ch. 498 ; 59 L. T. 813. 

A n notations : — Reid. Wood house r. Woodhousc (1914), 30 

T. L. 11. 559. Mentd. lie Severn & Wyo Sc Severn 11 ridge 

lty., 11896] 1 Ch. 559. 

980. Interests adverse.] — The rule 

that where a co. takes the opinion of counsel A 
pays for it out of the funds of the co., a shareholder 
lias a light to see it, does not apply where a co. 
lias brought an action against the shareholder, 
even although the shareholder lias set uji a counter- 
claim alleging the invalidity of the resolution 
authorising the action. 


and Interrogatories. 

Where a co. obtained advice in the common 
interest & paid for it out of the common fund, the 
shareholder would have a right to see it. But 
that does not apply where the interests of the co. 
& shareholders are adverse (Lush, J.). — Wood- 
house Ac Co., Ltd. v. Woodhouse (1914), 30 
T. L. R. 559, C. A. 

981. Opposing cestuis que trust — Trustee acting 

as solicitor for one.] — Disputes arose between two 
cestuis que trust in respect of the trust matters, Ac 
the trustee acted as solr. for one : — Held : the 
communications between such solr. Ac cestui que 
trust were not privileged as against the other. — 
Tugwell v . Hooper (1847), 10 Beav. 348 ; 2 
New Bract. Cas. 142; 16 L. J. Ch. 171; 8 

L. T. O. 8. 549 ; 50 E. li. 616. 

982. Co-trustees — One the solicitor to the 
trust — Extent of privilege.] — O’Rourke v. Darbi- 
shiiie, No. 377, ante . 


Sub-skut. 2. — Documents Relating Solely to 
the Case of Deponent and not Support- 
ing Case of Opponent. 

A. In General . 

983. General rule — Documents privileged.] — 

Be w juke v. Graham, No. 362, ante. 

984 . .] — R e Stahlwerk Becker 

Akt.’s Patent, No. 368, ante. 

985. Not confined to documents of title — Corre- 
spondence.] — In defts.’ affidavit of documents, a 
document was described as a copy of or extract 
from a confidential letter from a person who was 
no party to the action, Ac an affidavit filed in 
opposing a summons for inspection stated that the 
document related solely to defts.’ case & not to 
pltf s.’ case, Ac did not tend to support pltfs.’ claim, 
or contain anything impeaching defts.’ case : — 
Held : the description was sufficient to show that 
the document was privileged, Ac pltfs. were not 
entitled to inspection. — Bulman & Dixon v. 
Young, Ehlers, Ac Co. Ac Commercial S.S. Co., 
Ltd. (1883), 49 L. T. 736, C. A. 

Annotation: — Refd. McLean Sc ltigg v. Jones (1892), 66 
L. T. 653. 

980. Applications from subscribers.] — 

Frankenstein v. Gavin’s Cycle Cleaning Ac 
Insurance Co., No. 391, ante. 

987. Whether confined to documents admissible 
in evidence.] — Hey v . De la Hey, L1886] W. N. 
101, C. A. 

Annotations: — N.F. lie Stahlwerk Becker Akt.’s Patent 
(1917), 34 R. P. C. 332. Consd. O’Rourke v. Darbishiro, 
11920] A. C. 581. 

988. .] — O’Rourke v. Darbi shuck, No. 

377, ante. 


PART III. SECT. 9, SUB-SECT. 2.— A. 


q. Privileged — Documents not ad - 
missii.de as evidence for deponent .] — 
Pltfs. in their affidavit of discovery 
objected to produce certain documents 
on the grounds that they related soleiy 
to the case of pltfs. Sc not to the case 
of defts., or any of them, Sc did not in 
any way tend to support the claim of 
defts., or any of them, & did not con- 
tain anything impeaching the oase of 
pltfs. The documents were clearly 
not udmissiblo as evidence for pltfs. 
On application by defts. for production: 
— Held : as the documents could not 


be used by pltfs., & as they swore that, 
hey did not support tho oaso of defts., 
they must be immaterial, Sc defts. 
were not entitled to production. — 
Australian Joint Stock Bank v . 
STKKL (1890), II N. S. W. Eq. 18 ; 6 
N. S. W. W. N. 124. — AUS. 


r. Sufficiency of affidavit .) — In 

the affidavit of the defts.’ manager, 
on production of documents, he stated 
that defts., had in their possession 
letters that had passod between the 
managers at B. Sc W., which he 
objected to produce on the ground that 
they were privileged communications 
relating solely to aefts.* case & defence, 
Sc did not ooncern pltf.’s oase : — Held : 
sufficient had been stated to excuse 


production of the letters between the 
managers. — H ector v . Canadian 
Bank of Commerce (1896), 11 Man. 
L. R. 320. — CAN. 


a. .1 — A party to an 

action is not entitled to discovery of 
the evidenoes in the possession of the 
opposite party which exclusively relate 
to the oase of the latter, Sc the truth 
of a statement to that effect respecting 
any particular document, made in the 


affidavit on production of documents 
sworn to by one party, cannot be 
Questioned on an application by tho 
opposite party to compel production 
of that document. — Von JFerbek v. 
Enright (1909), 19 Man. L. R. 383. — 
CAN. 

t. When power of court to 

inspect documents exercised .] — In an 
action for rent under a lease in which 
the defence was that the estate of the 
lessor had determined, pltf. in his 
affidavit of discovery, claimed privilege 
for certain' documents on the ground 
that they related solely to his own 
title or case, Sc did not assist deft.*s 
ease or title. On a motion by deft, for 
further & better discovery & for 
inspection of the documents for which 
privilege was claimed : — Held : the 
ct. had power to Sc would inspect such 
documents for the purpose of seeing 
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989. Need not say do not impeach deponent’s 
case.]— Budden v . Wilkinson, No. 361, ante . 

990 . Contrary decision.] — Pltfs. sued 

defts. for money paid to defts.’ use as their agents 
for the sale of goods in Australia. Pltfs.’ manager 
& sole representative in England, in an affidavit 
made pursuant to R. S. C., Ord. 31, r. 12, stated : 
“ Pltfs. have in their possession or power the 
documents relating to the matters in question in 
this action, set forth in the first & second schedules 
hereto.” Certain documents were set forth in 
the second schedule as follows : “ Letters Sc other 
communications from pltfs.’ house in Melbourne 
to the London house, Sc press copy letters Sc other 
communications vice versd , & I say that such letters 
Sc other communications, & press copies, relate 
exclusively to the case of pltfs., Sc not to the case 
of defts., nor do they support or tend to support 
defts.’ case, Sc they do not to the best of my know- 
ledge, information, Sc belief, contain anything 
impeaching, the case of pltfs., wherefore pltfs. 
object to produce the same, & say they are 
privileged from inspection by defts.”: — Held: 
the documents were not privileged from inspection. 
— McLean Brothers Sc Rtog, Ltd. v. Jones (P.) 
Sc Co. (1892), GG L. T. 653 ; 8 T. L. R. 213, D. 0. ; 
ajfd. on other grounds, 8 T. L. R. 314, C. A. 
Annotation : — N.F. Budden v. Wilkinson, [18931 2 Q. B. 432. 

How far affidavit conclusive.] — See Nos. 362, 
389-391, ante. 

Documents relating to land.] — See Sub-sect. 2, 
C., post. 

B. Chancery Cases. 

991. Documents of title — General rule.] — (1) On 

a bill of discovery in aid of the defence to an action 
brought by a corpn. for the recovery of town dues, 
defts. by their answer admitted that they had in 
their custody & relating to the matters mentioned 
in the bill, divers cases which had been prepared Sc 
laid before counsel in contemplation of the then 
pending litigation, as also certain grants Sc deeds, 
which were the title deeds Sc documents evidencing 
their title to the dues in question : — Held : pltfs. 
in equity were not entitled to an inspection of such 
cases or deeds. 

(2) A party lias a right to the production of 
such deeds only as either sustain his own title 
affirmatively but not of those which are not 
immediately connected with the support of his 
own title & which form part of his adversary’s. 
He cannot call for those which, instead of support- 
ing his title, defeat it by entitling his adversary. 
Those under which both claim he may have, 
or those under which he alone claims (Lord 
Brougham, 0.). — Bolton v . Liverpool Corpn. 


(1833), 1 My. & K. 88 ; You. 378, n. ; Coop. temp. 
Brough. 19 ; 1 L. J. Ch. 166 ; 39 E. R. 614, L. 0. 

Annotations : — As to (1) Distd. Burrell v. Nicholson (1833), 
1 My. & K. 680. Consd. Re Collier & Collier, Ex p. Collier 
(1834), 4 Deao. & Ch. 364 ; Bellwood v. WethereU (1835), 
1 Y. & C. Ex. 211 ; Storey v. Lennox (1836), 1 Keen, 341. 
Folld. Nias v. Northern & Eastern Ity. (1838), 2 Keen, 76. 
Distd. Smith v. Beaufort (1843), 1 Ph. 209. Consd. Wal- 
singham v. Goodricke (1843), 3 Hare, 122 : Flight v. 
Robinson (1844), 8 Beav. 22 ; Holmes v. Baddeley (1844), 

I Ph. 476 ; Combo v. London Corpn. (1845), 15 L. J. Ch. 
80 ; Minet v. Morgan (1873), 8 Ch. App. 361. Retd. 
Groonhongh v. Gaskell (1833), Coop. temp. Brough. 96 ; 
Meath Bp. v. Winchester (1836), 4 Cl. & Fin. 445 ; 
Llowollyn v. Badeley (1842), 1 Haro, 527 ; A.-G. v. 
Thompson (1849), 8 Hare, 106 ; Stainton v. Chadwick 
(1851), 15 Jur. 1139 ; Doo d. Avery v. Langford (1852), 
Bail Ct. Cas. 37 ; Manser v. Dix (1855), 1 K. Sc J. 451 ; 
Chartered Bank of India, Australia & China v. Rich 
(1863), 32 L. J. Q. B. 300 ; Jenkins v. Bushby (I860), 
35 L. J. Ch. 400 ; Taylor v. Batten (1878), 39 L. T. 408 ; 
Pearce v. Foster (1885), 54 L. J. Q.D. 432. As to (2) Consd. 
Smith v. Beaufort (1843), 1 Ph. 209 ; Runt v. Hewitt 

1852), 7 Exch. 236. Reid. Meath Bp. v. Winchester 
1836), 4 Cl. & Fin. 445 ; Peppor v. Chambers (1852), 
21 L. J. Ex. 81 ; Snoiderv. Mangino (1852), 7 Exch. 229 ; 
Scott v. Walkor (1853), 17 Jur. 910; Minct v. Morgan 
(1873), 8 Ch. App. 361 ; Bristol Corpn. v. Cox (1884), 
26 Ch. D. 678. Generally , Mentd. Weeks v. Argent (1847), 

II Jur. 525 ; Wontworth v. Lloyd (1864), 10 H. L. Cas, 
589 ; Wilson v . Northampton & Banbury By. (1872), 
20 W. R. 938. 

992. .] — Minet v . Morgan, No. 751, 

ante . 

993. Matters relating to party’s own title — 
Title deeds privileged.] — An order that deft, might 
inspect a deed proved in the cause Sc referred to 
by the deposition as being part thereof, was dis- 
charged, for that deft, before hearing is not to see 
the strength of the cause, or any deed to pick 
holes in it. — D avers v . Davers (1727), 2 P. Wms. 
410 ; 2 Stra. 761 ; 2 Eq. Cas. Abr. 285, pi. 3 ; 21 
E. R. 790, L. C. 

994 . .] — Though an offer be made 

to confirm a widow’s jointure, she is not obliged 
to discover the title deeds by her answer, or until 
the offer is effectuated. She must, however, state 
the date of her jointure deed, whether it was 
executed at that time, Sc the premises therein 
comprised. — L eech v . Trollop (1755), 2 Ves. 
Sen. 662 ; 28 E. R. 422, L. C. 

995. — .] — Production of a deed which 

destroyed deft.’s title was refused. — S ampson v. 
Swetteniiam (1820), 5 Madd. 16 ; 2 My. & K. 
754, n. ; 50 E. It. 800. 

996. .] — It is not by the practice of 

this ct. required of a party charged by a bill to 
have deeds & documents, etc., in his possession, 
material to the case on the other side, that he 
should protect himself from producing them by 
plea. The ct. will take care that ho be not called 
on without good reason to produce his securities, 
for they watch with jealousy proceedings instituted 


whether the document* were of the 
character they were represented to be 
in the affidavit. — P ower v . Freeman 
(1908), 42 I. L. T. 115.— IR. 


a. ] — Petitioner, a 

husband, in a suit for a divorce a 
mensd et thoro from his wife, had ob- 
tained the original of one letter & 
copies of other letters purporting to 
havo been written by resp. to tho 

S erson with whom Bhe was alleged to 
ave comtnittod adultery. In his 
affidavit of discovery petitioner 
claimed privilege for those documents 
on the ground that they were part of 
the evidence supporting his case, & 
that they did not support or tend to 
support, rosp.’s case, & contained 
nothing impeaching tho case of 
petitioner: — Held: (1) resp. was not 
entitled to discovery of the documents, 
as they came within the description 
in the affidavit; (2) the ct. would in 
a proper case look at the documents, 


for which privilege was claimed in an 
affidavit made in the ordinary form, in 
order to obtain the best evidence of the 
contents of the documents to check tho 
affidavit. — Bishop v . Bisnor (1909), 
43 I. L. T. 38, 55.— IR. 

b. .] — Petitioner, a 

husband, in a suit for a divorce a 
mensd et thoro from his wife, had 
obtained possession of various letters 
which had passed between her & 
several of the persons with whom she 
was alleged to have committed adultery. 
In his affidavit of discovery tho 
petitioner pleaded that these docu- 
ments were privileged on tho ground 
that they formed part of tho evidence 
supporting his ease, that they did not 
support resp.’s case, & contained 
nothing impeaching his own case 
Held: (1) reap, was not entitled to 
discovery of the documents, as they 
came within the description “ privi- 
leged ” in the affidavit ; (2) the ct. 


would not look at tho documonts in 
order to check tho affidavit, unless it 
was led by the circumstances of the 
case or by a counter-affidavit to tho 
conclusion that they were incorrectly 
described in the affidavit. — Beamish 
v. Beamish (1914),' 49 I. L. T. 64. — 
IR. 

o. Not privileged — Agreement exe- 
cuted by both parties.] — Deft, pleaded 
one plea, an equitable one, in which 
he set out tho substance of a written 
agreement executed by both parties, 
hut delivered to deft. Pltf., swearing 
that he had no duplicate or copy, 
asked inspection of this document, 
before pleading in reply. Deft.’s 
counsel opposed the rule on tho ground 
that this was a matter relating ex- 
clusively to deft, ’s case : — Held : rule 
must be made absolute. — S haw t\ 
Brown (No. 1) (1907), 4 E. L. R. 
312.— CAN, 
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9 . — Resisting production — Grounds of privi- 

for that purpose, A will require an unanswerable 
ease to warrant their interference in making an 
order for their production. — V ansittabt v. 
Barber (1821), 9 Price, 641 ; 147 E. R. 208. 

997. .1 — A party, claiming by a title 

paramount to that of deft,, has no right to call 
for the production of papers, etc., connected with 
such subsequent title, unless they show the title 
of pltf., or certain admissions, tending to prove 
pltf.’s case. 

A., before his bkpey., assigned a legacy to B., 
who afterwards commenced a suit against the 
assignee, to obtain the benefit of the assignment. 
The assignee, by his answer, insisted on the in- 
validity of the assignment, A admitted that he 
had in his possession the proceedings in the 
bkpey. : — Held : pltf. was not entitled to their 
production without first making out a special 
case. — B e Tahtet v. Smith (1835), 4 L. J. Ch. 
126. 

998 . .] — Defts. in their answer ad- 

mitted the possession of certain deeds, etc., con- 
tained in schedule thereto, but said that all A 
every such deeds, etc., “ make out A show the 
title of defts., A that they did not in any respect 
make out or assist in making out the title of pltf. 
thereto, or to any part thereof.” Upon motion 
for production : — Held : defts. were protected by 
the form of their answer. — Colls v. Stevens 
(1843), 7 Jur. 54. 

999 . .] — Held : deft, was not bound 

to set forth a list of documents in his possession 
relating to his own title. — Sutherland v. Suther- 
land (1853), 17 Beav. 209 ; 51 E. R. 1013. 

1000. .] — In a suit for redemption by 

a rntgor. against the transferee of the mtge. only, 
pltf. confessing deft.’s title, but stating that he 
was unable to discover, A seeking discovery, by 
what means deft, made it out : — Held : deft, was 
not bound to produce the deed of transfer to him, 
which his answer admitted to be in his possession, 
A to be relevant io the matters in question, on the 
ground that it. was privileged as deft.’s title deed. 
— Lewis v. Davies (1853), 17 Jur. 253. 

1001. .] — Boyd v. Petrie, No. 752, 

ante. 

Title deeds of land.] — See Sub-sect. 

2, O., post . 

1002. Privilege confined to title — Not mat- 

ters of account.] — The rule in equity, that a party 
is not bound to disclose his own case, is confined 
to mere matter of title, A docs not extend to 
matters of account. — Corbett v. Hawkins (1827), 
1 Y. A J. 421 : 148 E. R. 735. 

1003. Particular evidence only.] — A pltf. 

in a tithe suit is not entitled to a production of 
receipts for moduses A compositions, given to 
defts. by pltf. A his predecessors, some of those 
receipts relating to tithes not sued for, A the 
others being evidence for defts., A not for pltf. — 
Tomlinson r. Lymer (1829), 2 Sim. 489 ; 57 
E. R. 871. 

1004. ■ .1 — A deft, who had pleaded 

moduses, to a bill for tithes filed by the rector’s 
lessee, was ordered on motion to produce all the 
documents in his possession which had belonged 
to a former lessee of the rectory, A also all the 
other documents in Ills custody relating to the 
matters in dispute except those which tended to 
show the existence of the moduses. — Tomlinson 
t\ Booth (1831), 4 Sim. 401 ; 68 E. R. 172. 

1005. ,] — The Corpn. of London 

claimed for the Fellowship Porters of that city a 


prescriptive right of measuring . A carrying for 
certain fees, all com landed on either side of the 
river Thames, between Y. AS., A carried into or 
out of the city ; A they filed their bill against O. 
A Co., to establish that right. The defence of 
C. A Co. was, that the claim was of modem 
origin ; A they filed their bill of discovery against 
the corpn., suggesting that the Porters were estab- 
lished in the time of Henry III., for carrying, 
within the city only, corn landed by persons other 
than citizens, at Q., which they alleged was then 
the only place where corn was permitted to be 
landed ; A they claimed the inspection of certain 
entries in the corpn. books, which purported to 
be copies of ancient public orders A proclamations , 
inquisitions, A findings, relating to the landing of 
com at Q., A to the charges for carrying it to certain 
persons within the city. Upon motion to produce 
these documents, which by the answer of the corpn. 
wore admitted to be in their possession, but were 
insisted tipon as part of their title A that of their 
grantees, the Fellowship Porters : — Held : they 
were not part of their title, A must be produced. — 
Combe v. London City (1840), 4 Y. A C. Ex. 139 ; 
160 E. R. 953 ; subsequent proceedings (1845), 15 
L. J. Ch. 80, L. C. 

Annotations : — Refd. Smith v. Beaufort (1843), 1 Ph. 209 ; 

Bluck v. Gomportz (1851), 7 Excb. 67 ; Price v. Harrison 

(1860), 8 C. B. N. S. 617. 

1006. Tithe cases.] — On a bill being 

filed in the Exch. for tithes, deft, filed a cross bill 
in the Ct. of Ch., for a discovery of pltf.’s title to 
the tithes, A whether lie had not conveyed them 
away. On demurrer : — Held : deft, was not 
entitled to a discovery of pltf.’s title to the tithes, 
but was entitled to a discovery whether he had 
conveyed them away. — G lego v. Legh (1819), 4 
Madd. 193 ; 56 E. R. 678. 

Annotations: — Consd. Knight v. Waterford (1836), 2 

Y. & C. Ex. 22. Refd. Horton v. Bott (1857), 2 H. & N. 

249. 

1007. .] — Bltgh v. Benson, No. 

579, ante . 

1008. .] — Firkins v. Lowe, 

Lowe v . Firkins, No. 628, ante. 

1009. .1 — Compton v. Grey 

(Earl) (1826), 1 Y. A J. 154 ; 148 E. R. 625. 

Annotation : — Refd. O’Rourke v. Darbishire, [1920] A. C. 

581. 

1010. .] — In a suit by a vicar 

against occupiers for tithes, a motion was made 
by pltf. for production of deeds, papers, A writings, 
admitted by the answer of one of the defts. to be 
in his possession or power. Deft, resisted the 
application, on the ground that several of such 
documents related to A showed his title as lay 
impropriator to some of the tithes in question : — 
Held : pltf. was not entitled to the production of 
such of them as related to the title of deft, to the 
tithes in question. — C ollins v. Gresley (1828), 
2 Y. A J. 490 ; 148 E. R. 1012. 

Annotation : — Refd. Bennett v. Glossop (1844), 3 Hare, 578. 

1011. .] — Newton v. Bjbrres- 

ford, No. 784, ante. 

1012. -.] — Knight v . Water- 
ford (Marquess), No. 787, ante. 

1013. Form of claim— Belief.] — If a deft, denies 
pltf.’s title, A says positively that the documents 
in his custody, relating to the matters in the bill, 
will not show pltf.’s title, the ct. will not order 
him to produce them ; but if he says merely that 
he believes that they will not show pltf.’s title, the 
ct. will order him to produce them. — B annatyne 
v. Leader (1839), 10 Sim. 230 ; 69 E. R. 601. 

Corpn. 

U8&). 

9 Bear. 


13 Jur. 
620, 


A nnotahonsj - — Apprvd . Combe v. London 
15 h* i Oh. 80. Raid. Pelle v. Stoddart 
225. Mentd. Stanger v. Wilkins (1855), : 
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1014. -.] — Deft, to a bill of discovery 
in aid of pltf.’s defence to an action at law, cannot 
be compelled to produce a document as to which 
the bill contains no allegation that it relates to the 
matter in issue in the action. Where deft, stated 
that he was advised, Sc verily believed, that the 
document in question did not contain evidence in 
support of pltf.’s pleas in the action : — Held : 
this protection was sufficiently claimed. — P eile 
v. Stoddabt (1849), 1 Mac. & G. 192 ; 1 II. & Tw. 
207 ; 13 Jur. 373 ; 41 E. R. 1237, L. C. 
Annotations: — Distil. Manby v. Bewioke (No. 3) (1856). 

8 De G. M. & G. 476. FOlld. Minet v, Morgan (1873), 

8 Ch. App. 361. 

1015. Relating to plaintiff's title.] — Where 

a motion for production of documents was re- 
sisted on the ground that the answer contained no 
admission of pltf.’s title, which title depended 
solely on whether A. had died before or after a 
certain day, Sc the answer admitted that the 
document's in question related to the matters 
mentioned in the bill, “ except the question of the 
death of A.” : — Held : this was not a sufficiently 
distinct denial that they related to pltf.’s title, 
to protect them from production. — Edwards v. 
Jones (1844), 1 Ph. 501 ; 14 L. J. Oh. 62 ; 4 
L. T. O. S. 429 ; 9 Jur. 145 ; 41 E. R. 723, L. C. 

Annotations: — Distil. Smith v. Dowling (1846), 10 Jur. 63. 

Mentd. Albert (Prince) t\ Strange (1849), 1 H. & Tw. 1. 

1016. Only argumentative.] — To a bill by 

the representative of A. for an account of a 
partnership between A. & deft., alleging various 
circumstances as evidence of the partnership, Sc 
that deft, had in his possession documents relating 
to the concern, by which, if produced, the truth 
of the matters in the bill mentioned would appear, 
deft, put in a plea of no partnership ; Sc by his 
answer in support of the plea, admitted that ho 
had in his possession certain documents relating 
to the concern, but, save as aforesaid, he denied 
that he had any documents relating to any of the 
matters in the bill mentioned, or whereby the 
truth of these matters would appear, & he insisted 
that, as such documents related exclusively to his 
own title, & in no way tended to support pltf.’s 
claim, he was not bound to produce them. The 
plea was disallowed, on the ground that the 
answer did not contain a positive, but only an 
argumentative, denial that the documents in the 
possession of deft, would not, if produced, tend to 
show the truth of the matters in question, Sc that 
therefore the allegations in the bill in that respect 
must be taken to be true. — Harris v. IIarris 
(1844), 3 Hare, 450; 13 L. J. Ch. 349; 8 Jur. 
978 ; 67 E. R. 458 ; subsequent proceedings (1845), 
4 Hare, 179. 

Annotation : — Consd. Mansell v. Feeney (1861), 2 John. & H. 

313. 

1017. Do not support adversary's case.] — 

Smith v, Beaufort (Duke), No. 543, ante . 

1018. “ Title."] — The usual order having 

been made in chambers to answer Sc produce 
documents, one of the defts. objected to produce 
documents, on the ground that they had been 
obtained by him for the defence of himself Sc the 
other deft, since the institution of the suit, Sc did 
not relate to or evidence the title of pltf. or his 
predecessors : — Held : the word “ title ” might 
refer to the property, the subject of the suit, the 
relief asked, or the designation of pltf.’s character, 
Sc deft, was bound to produce the documents. — 
Fblkin v. Herbert (Lord) (1861), 30 L. J. Ch. 
708; 9 W R. 756. 

Annotation : — Reid. Kennedy v . Lyell (1883), 23 Gh. D. 387. 

1019. Must disclose documents supporting op- 
ponent’s title.] — It is necessary in a plea to dis- 
covery to deny the possession of documents which 


would support pltf.’s title. — T onge v, Stake y 
( 1838), 2 Jur. 44. 

1020. Or impeaching deponent's title.] — 

Combe v, London Corpn., No. 544, ante . 

1021. When parts disclosed not intelligible 

without rest.] — Deft, was ordered to produce the 
whole of an agreement, although in his affidavits 
as to documents he had sot out two clauses of the 
agreement. Sc sworn that those clauses alone 
assisted pltf.’s case, or related to the matters in 
question in the cause. — Lus combe i\ Steer (1867). 
37 L. J. Ch. 119 ; 17 L. T. 370. 

1022. Production ordered — When document mis- 
represented.] — Where a deft, schedules certain 
documents to his answer, but refuses to produce 
them, on the ground that they relate exclusively 
to his title, do not support pltf.’s case, nor tend 
to defeat his own, if the documents may be im- 
portant in determining the question at issue in 
the suit, they must be produced. 

If from the nature of the suit or the description 
of the documents scheduled, or the whole together, 
the ct. thinks that deft, has wilfully misrepre- 
sented the case, it will then order productions not- 
withstanding any statement in the answer 
(Kindersley, V.C.). — Greenwood v, Green- 
wood (1857), 6 W. R. 119. 

1023. .] — Mansell v, Feeney, No. 

480, ante, 

1024. .] — Where the bill alleged a 

partnership between pltf. Sc deft., the existence 
of which was entirely denied by the answer, deft, 
was ordered to produce books Sc accounts, which, 
by his affidavit he stated related exclusively to 
his own business, that being the business in which 
the partnership was alleged to exist. — F arrier 
v, Atwool (1860), 14 L. T. 278 ; sub nom, Ferrier 
v. Atwool, 12 Jur. N. S. 365 ; 14 W. R. 597, 
L, J J . 

1025. .] — Ponsonby v. Hartley, 

ri883] W. N. 44, C. A, 

Annotation : — N.F. Leslie v. Cave (1887), 56 L. T. 332. 

1026. Merely negativing plaintiff’s title.] — 

A.-G. v. London Corpn,, No. 50, ante, 

1027. Document not inspected by party 

called upon to produce.] — Deft, in his answer 
stated that, to the best of his knowledge, infor- 
mation Sc belief, the documents which he admitted 
to be in his possession relating to the matters 
mentioned in the bill did not, nor did any of them, 
in any way make out, evidence or tend or support 
or tend to make out, evidence or support the case 
or any part of the case made by pltf., nor defeat 
or impeach, or tend to defeat or impeach the case 
or defence, or any part of the case or defence of 
deft., but were evidence in support of deft.’s 
case. It appeared, however, on the face of the 
answer, that deft, had not himself inspected the 
documents : — Held : they wore not protected 
from production. — Manby v, Bewioke (No. 3); 
(1856), 8 De G. M. Sc G. 476 ; 27 L. T. O. S. 285 ; 
2 Jur. N. S. 671 ; 4 W. R. 757 ; 44 E. R. 474 : 
L. JJ. 

1028. Documents necessary to ascertain 

plaintiff’s case.] — In an action for libel, where 
there is a plea of justification, imputing to pltf 
dishonesty while in the employ of deft., pltf, 
will be allowed inspection, under Common Lav 
Ihxjcedure Act, 1854 (c. 125), s. 60, of statement* 
of accounts furnished by himself of money received 
in the course of such employ, Sc of letters froir 
himself to deft, relating thereto, Sc of entries ir 
deft.’s books of money received from him, so fai 
as they may be material to disprove charge) 
contained in the plea or, if the plea is general, s< 
far as they may relate to charges specified ii 
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particulars ; & deft, will be compelled to deliver 
such particulars. — Collins v. Yates (1858), 
27 L. .7. Ex. 150 ; 30 L. T. O. S. 277. 

Annotation : — Mentd. M’Croigbt v. Stevens (1862), 0 1, T. 
. r )03. 

1029. Document establishing plaintiff’s 

title.] — A pltf., who has not established his title, 
has a right to the production of documents in 
deft.’s custody, by which he alleges that his title 
will be established. — Moons v . Hern ales (1823), 

1 L. .J. O. 8. Ch. 185. 

1030. When consent disclosed in answer — 
Entitled to production for verification.] — L. claimed 
to be lawful owner of divers goods & chattels in 
the visible user Sc enjoyment of M. at his family 
mansion/ N., a judgment creditor of M., filed 
a bill against liim & L., charging that bills of sale 
At assignments of the goods Ac chattels were exe- 
cuted by M. to L. without consideration, Ac that 
they were void as against N., Ac praying a declara- 
tion to that effect, & offering to pay what, if any- 
thing, should be found due to L. on the security 
of the goods. L., by his answer, admitted the 
bills of sale Ac assignments to be in his possession, 
Ac said they were executed to him for full con- 
sideration, Ac that M. had only the permissive, not 
t»he absolute use of the goods ; & on a further 
answer he claimed to have an equitable lien on 
them for money advanced, Ac he set forth in a 
schedule abstracts of the bills of sale, etc. : — Held : 
N. was entitled to inspection of the bills of sale Ac 
assignments, on the grounds: (1) that these 
instruments were only a mtge. security ; (2) that 
N. had a right to see if the abstracts corresponded 
with the originals, in order to ascertain what he 
would have to pay L. in redeeming the mtge. — 
Latimer v. Neate (1837), 4 01. Ac Fin. 570 ; 11 
Bli. N. 8. 112 ; 7 E. It. 217, II. L. ; a fig. 8. O. sub 
now. Neate v. Latimer (1830), 2 Y. Ac O. Ex. 
257. 

Annotations; — As to (1) Distd. Taylor v. Klin doll (1841), 
Cr. & Pli. 104. Expld. & Distd. Glover v. Hall (1848), 

2 Pli. 484. Apld. Hunt v. Elmos (1850), 27 Beav. 02 ; 
Owon v. Nloksou (1861), 3 E. 6c E. 602. Refd. A.-G. r. 
Thompson (1840), 8 Hare, 106. As to (2) Expld. Browne 
r. Lockhart (1840), 10 Sim. 420. Expld. & Distd. Glover 
v. Hall (1848), 2 Ph. 481. Apld. Owon v. Nickson (1861), 

3 E. & E. G02. 

Documents relating to land.]— Sec Sub-sect. 2, 
C., jtosf. 


C. Documents relating to Land. 

1031. Parties* title deeds — Privileged.] — Bill for 
discovery, Ac delivery of a settlement, under which 
pltf. claimed, Ac other title deeds, Ac possession of 
the estate : demurrer to all the relief, & all the 
discovery except of the settlement, for want of 
equity ; Ac answer admitting the settlement Ac 
offering to produce it ; Ac denying, that deft, had 
any other relative to pltf.’s title : the title being 
legal, the ct. would only order the settlement to 
be produced at the trial ; the demurrer therefore 
going to all the relief, deft, had leave to amend. — 
Renison v. Ashley (1794), 2 Yes. 459 ; 30 E. R. 
724, L. 0. 

1032. .] — Upon a disputed titlo to 

a lease granted by a corpn., a trust being set up 
against the lessee, a motion being made to compel 


the corpn. to produce surrendered leases, counter- 
parts of renewed leases, etc., no order was made. — 
Cock v. St. Bartholomew’s Hospital, Chatham 
(1803), 8 Ves. 138 ; 32 E. R. 305, L. C. 

1033. .] — The et., will not, on the 

application of a deft., in an action brought to try 
the title to land, compel pltf. or his landlord to 
permit deft, to inspect or take a copy of one of the 
landlord’s title deeds to his estate. — Pickering v. 
Noyes (1823), 1 B. Ac C. 202 ; 1 L. J. O. 8. K. B. 
110 ; 107 E. R. 98. 

Annotations : — Refd. IlatclifTo v. Bleasby (1825), 10 Moore, 
C. I*. 523 : Doe d. Egromont. v. Date (1842), 11 L. J. Q. B. 
220. Mentd. Hodgson v . Warden (1843), 1 L. T. O. S. 
259. 


1034. .] — It does not establish a 

sufficient interest in a title deed, relating to real 
estate, to warrant an order for its production, 
that if its effect be such as is sworn to by the 
party claiming the estate under it, legatees will 
lose the benefit of legacies bequeathed to them 
by that party’s ancestor from whom he im- 
mediately derives title. — Wilson v. Forster 
(1825), M*01e. Ac Yo. 271 ; 148 E. R. 415 ; sub- 
sequent proceedings (1831), You. 280. 

1035. .J — Tyler v. Drayton, No. 

504, ante. 

1030 . .] — Bill by legatees, whose 

legacies were charged on real estates, for a dis- 
covery Ac production of a deed, by which, as it 
was alleged, the real estates were limited to uses, 
under which testator was tenant in tail only, but 
from which, as pltfs. insisted, it would, if pro- 
duced, appear that a small portion only of the 
estates was so settled, Ac that of the residue 
testator was seised in fee. Demurrer, on tho 
ground that the deed in question related to deft.’s 
title, Ac that pltfs. had no interest in it, was 
allowed.-- Wilson v. Forster (1831), You. 280 ; 
159 E. II. 998 ; previous jnoceedinqs (1825), 
M‘Lle. Ac Yo. 274. 

1037. -.j— A deft, will not be com- 

pelled to produce title deeds, on the simple allega- 
tion that they contain recitals which will prove 
pltf.’s title ; pltf. must prodqce the admission by 
deft, of that fact. — Chapman v. Severn (1835), 5 
L. J. Ch. 11. 


1UJO. 


•J 
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.] -Bill of discovery in aid of 

11£ _ 1 _ • ♦ i , , « 


(1840), 4 Jut. 431. 

1039. 

# . 'J uiowvgij AAA «UU U I 

an ejectment by a pltf., claiming as heir at law 
against the devisees of a feme covert , alleging the 
absence of any power of appointment in such 
feme covert , or that it was never duly exercised 
by her. The only issue raised on the pleadings 
being on the validity of the appointment by the 
devise : — Held : pltf. was not entitled to the pro- 
duction of the deeds, under which defts. alleged 
that the power of appointment was given to their 
devisor, although it appeared that by such deeds 
the estate was limited to her heirs Sc assigns in 
default of appointment. — Bennett v. Glossop 
(1844), 3 Hare, 578 ; 67 E. R. 510. 

Annotations ^ I Consd. Rmnbohi v. Eorteath (1857), 3 K. & 

J. 748. Refd. Lyell v. Kennedy (1883), 8 App. Cas. 217. 

1040. .] — -A bill filed by a person 
claiming as son of the tenant for life under a 
marriage settlement, against certain parties 
trustees of the settlement. One of the defts. 


PART III. SECT. 9, SUB-SECT. 2.— C. 

d. General rule .] — A party is not 
obliged to produce deeds or documents 
wliioh relate to his own title, & do 
no t te nd to establish the case of tho 
party oalling for tho production. — 
Stovel v. Coles (1872). 4 Ch. Ch. 9.— 
CAN. 


1031 i. Party’s title deeds — Privileged.] 
— llival heirs aro treated in the same 
way as heir & devisee with respect to 
the inspection of documents. Inspec- 
tion of deeds in the hands of a person 
claiming as heir, will not bo granted to 
deft, in an ejectment on title, although 
the affidavit states that they are re- 
quired solely for the purpose of mniHr> g 


out a pedigree by the recitals, even upon 
terms not to take advantage of any 
outstanding terms which tho inspection 
or A disclose. — Grace v. Hussey 
(1854), 6 Ir. Jur. 243.— IR. 

— — Mortgage deed — Title 

not m dispute .] — A mtgee. is not bound 
to produce his mtge. deed for the in- 
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admitted the possession of certain documents 
relating to the estate of the tenant for life, but did 
not admit pltf.’s title, but merely stating his 
ignorance as to whether pltf. was the son of the 
marriage or not. A motion for the production 
of the documents was refused with costs. — 
Smith v . Dowling (1846), G L. T. O. S. 497 ; 
10 Jur. 63. 

1041. .] — On a bill to enforce an 

arrangement respecting land entered into by deft.’s 
father in his life, deft, stated, that “ under a deed ” 
of 1789, which was in deft/s possession, his father 
was tenant for life, & that from 1789, his father 
had no greater estate than for his life. He also 
stated, that he himself was tenant in tail “ under ” 
the same deed : — Held : pltf. was not entitled to a 
production. — W asney v . Tempest (1846), 9 Beav. 
407 ; 50 E. R. 400. 

1042. .] — Pltfs., by their bill, set 

up a title to an estate, & alleged that deft, had got 
possession of the estate & the title deeds, & that 
there were outstanding terms, mtges., incum- 
brances, <fc unexpired leases affecting the estate. 
The bill prayed a discovery of documents, & that 
pltfs. might have the estate & the outstanding 
terms conveyed to them. It also prayed an 
injunction to restrain deft, from setting up any 
outstanding terms in bar of an action of ejectment. 
Deft, pleaded that he was sole tenant in fee, <fe 
that there was no outstanding estate : — Held : 
the plea was good. 

It appears to me this is a case in which the 
bill is wholly demurrable for want of title in pltfs. 
(Shadwell, V.-O.). — Dawson v . Pilling (1848), 

16 Sim. 203 ; 17 L. J. Ch. 393 ; 12 Jur. 3S8 ; 
60 E. R. 851. 

1043. .] — Estates were demised to 

trustees for a term of 99 years, in trust, to permit 
the wife of the lessor, or such persons as she should 
by will appoint, to receive the rents thereof during 
the term. The fee simple was afterwards pur- 
chased, subject to the term, & the purchaser 
subsequently purchased the term, & took an assign- 
ment of it from the wife & the trustees. The wife, 
as was alleged, by her will bequeathed the estate 
to pltf. ; but the will & the title of pltf. under 
the will were not admitted by deft. ; who, how- 
ever, acknowledged that he had in his possession 
the original demise, & also the indenture of assign- 
ment, an abstract of which latter deed he set forth 
in his answer : — Held : under the circumstances, 
pltf. was not entitled to the production of any of 
the deeds. — G lover v. Hall (1848), 2 Ph. 484 : 

17 L. J. Ch. 249 ; 10 L. T. O. S. 517 ; 41 E. R. 
1030, L. 0. 

Annotation : — Retd. A.-G. v. Thompson (1849), 8 Hare, 106. 

1044. .] — Where discovery is sought 

in relation to matters in which pltf. has no interest, 
but as consequential or resulting from a character 
or title denied by the answer, & not otherwise 
appearing on the record, pltf. has no equity 
entitling him to discovery. If, however, pltf.’s 
interest in the discovery sought results from a 
character & title alleged in the bill, & if the bill 
properly avers that the discovery will establish 
that character & title, & also establish a case of 
fraud, by deft, affecting or destroying the pltf.’s 
remedies, deft, cannot withhold the discovery by 


generally denying the character & title claimed 
by pltf. 

Although a litigant party has no right to a dis- 
covery of the evidence of his opponent’s title, 
yet he has a right to a discovery of the evidence 
in support of his own title, & in proof of any fraud 
which has been committed to his injury, & pltf.’s 
right to a discovery of material evidence in 
support of his own case & title, is not repelled, 
because by exercising that equitable right, deft. 
may be compelled to disclose the evidence in 
support of deft’s case & title. 

Pltf. & deft, respectively deduced their title 
from the heir-at-law of A., who died intestate in 
1768, equitably entitled to certain premises, the 
legal estate of which was outstanding. In 1842, 
deft, obtained ex parte a conveyance of the out- 
standing legal estate under Sir E. Sugden’s Acts, 
Pltf. then filed his bill, alleging that deft, 
had obtained the conveyance of the legal estate 
to himself as the heir-at-law of A. by false & 
fraudulent evidence. The bill contained inter- 
rogatories addressed to the discovery of the 
alleged false & fraudulent evidence. Deft., having 
by his answer asserted his own title as heir-at-law 
of A., & having denied that of the pltf., refused 
to answer any of the interrogatories relating to 
the evidence on which he had obtained the con- 
veyance, asserting that the discovery would dis- 
close the evidence of his own title, & denying that 
the evidence was false or fraudulent, or that it 
would establish any of the allegations of the 
bill : — Held : he was bound to make the dis- 
covery. — Stainton v. Chadwick (1851), 3 Mac. 
& H. 575 ; 18 L. T. O. S. 69 ; 15 Jur. 1139 ; 42 
E. R. 382, L. C. 

Annotation: — Gonsd. Chadwick v. Chadwick (1852), 22 

L. .7. Ch. 329. Expld. Hambrook v. Smith (1852), 1 7 Sim. 

209. DiStd. Lyell v. Kennedy (1882), 20 Ch. D. 484. 

1045. .] — Deft, had a freehold in- 

terest in certain premises, & was also assignee of 
the lease of other adjoining premises, the reversion 
of which was in the lessor of pltf. Deft, for some 
time previous to, & until the end of the term, 
occupied the freehold & leasehold premises to- 
gether, &, as the lessor of pltf. stated, had 
obliterated the boundaries between them. On 
the expiration of the lease, the lessor of pltf. 
brought ejectment to recover a portion of the land 
which he claimed as parcel of the leasehold, & 
alleged that deft, claimed as his freehold ; &> he 
prayed to be permitted to inspect the lease, the 
assignment of the lease to deft., & the conveyance 
of the freehold to the latter, alleging that he 
believed that the parcels in the lease & in the 
conveyance of the freehold would help to make 
out his case : — Held : he was entitled to inspect 
the lease, if he had no counterpart, & also the 
assignment, but not the conveyance of the free- 
hold, as that deed did not prove any part of pltf.’s 
title to the land he sought to recover. — Doe d. 
Avery v . Langford (1852), Bail Ct. Cas. 37 ; 
21 L. J. Q. B. 217. 

Annotation : — Reid. Price v. Harrison (I860), 6 Jur. N. S. 

1345. 

1046. .] — The title of the A.-G. in 

an information rested in part on an agreement 
executed by an ancester of deft. Deft, denied 
the right of the A.-G., & stated that the previous 


Bpection of the mtgor., when there is 
no question of title in dispute. — Bell 
v. Chamberlen (1871), 3 Ch. Ch. 429. 

—CAN. 

f. Sublease — Me- 

chanic's lien .] — The hill was filed to 
enforce a machanic’s lien against 
deft., whose title to the property in 
question was under a sublease : — 


Pb'L was not entitled to the pro- 
duction of the sublease, as it was not 
necessary before decree to establish 
his case. — B ryce v . McIntyre (1877), 
7 P. K. 134. — CAN. 

_ ■ — — - Deed part of title to 

be proved by plaintiff .] — To deny the 
due execution of a deed sought to be 
protected, or to set up that it is forged. 


or to plead non est factum, does not giro 
deft, a right to have it produced on an 
affidavit of documents, where the deed 
is a part of the title to be proved at the 
hearing by pltf. ; for the onus of 
roving it lies upon him, & if ho fails 
e can go no further. — Griffin v, 
Fawkes (1897), 17 P. R. 540.— CAN. 
h. Deed destroying title 
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possessor of the estates in question, who was 
party to the agreement, was only tenant for life, 
but set out a settlement in which he appeared to 
be tenant in tail : — Held : as the discrepancy 
appeared capable of explanation in favour ot 
deft., there was sufficient denial of title to resist 
production of the documents. — A.-G. v. Rivers 
(1853), 1 W. R. 240. 

1047. .] — Riccard v. Inclosure 

Comrs., No. 088, ante . 

1048. - .] — Coster v. Baring, No. 

080, ante. 

1049. -.] — An injunction had been 
obtained restraining defts., whoso title to the 
surface land was admitted, from interfering with 
or working certain mines claimed by pltfs. Upon 
a motion by defts. for production of documents 
in pltf.’s possession, pltfs. stated in their affidavit 
in opposition that the documents in question 
showed the title of themselves A other defts. in 
the same interest to the mines A minerals ex- 
clusively, A that none of them in any manner 
showed that defts. applying had or ever had any 
estate, right, title, or interest, in the mines or 
minerals : — Held : those documents were entitled 
to bo protected from production. — Lloyd v. 
Purves (1858), 32 L. T. O. S. 28 ; 0 W. R. 421, 
507. 

1050. .] — Upon a bill of discovery in 

aid of an action at law pltf. is only entitled to a 
discovery of such matters as make out his own title, 
A cannot compel a discovery of the particulars 
of his adversary’s title & how he makes it out. 

A. brought an ejectment against B., whereupon 
B. filed a bill of discovery against A. seeking to 
discover under what title he claimed at law A 
how he made it out : — Held : deft, was not bound 
to give this discovery. — Ingjlby v. Siiafto (1803), 
33 Beav. 31 ; 32 L. J. Ch. 807 ; 8 L. T. 785 ; 
9 .Tur. N. S. 1141 ; 55 E. R. 277. 

Annotations : — Reid. Massey v. Allen (1878). 20 W. R. 908 ; 

Bidder v. Bridges (1885), 29 Ch. I). 29. 

1051. .] — On the death of a lunatic 

a bill was liled by one person claiming to be heir, 
against another, for the appointment of a receiver 
pending the determination of the title. An order 
appointing a receiver was discharged on appeal, 
A deft, had got into possession : — Held : the bill 
having thereupon become a mere ejectment bill, 
the ct. would not order the production of docu- 
ments by which pltf. hoped to impeach deft.’ 8 
title ; A the case was not altered by there being 
in ct. a sum received on account of rents. — Dunn 
v. Ferrior (1809), 18 W. R. 129. 

1052. .] — Egremont Burial Board 

v . Egremont Iron Ore Co., No. 225, ante. 

1053. .] — The owners in fee of free- 

hold land commenced an action for the specific 
performance of an agreement by deft, to accept 
a lease of the land for a term of years. The 
agreement contained, inter alia f stipulations for 
the free use by deft, of a certain “ drive ” as a 
means of access to the estate. By his defence 
deft, denied that pltfs. had any power to demise 
the land, A alleged that it was subject to 
restrictive covenants: — Held: (1) by Vendor A 


Purchaser Act, 1874 (c. 78), s. 2, deft, was not 
entitled to discovery A production from pltfs. 
of the documents in their possession relating to 
the freehold title, though, if he had raised specifi- 
cally any particular objection to the title, he 
might have had discovery of the documents 
bearing upon that point ; (2) the contract as to 
the “ drive ” was a contract to grant a lease ot 
land, A pltfs. were protected from production of 
their title thereto by Vendor and Purchaser ^ Act, 
1874 (c. 78), s. 2. — Jones v . Watts (1890), 43 
Oh. D. 574 ; 02 L. T. 471 ; 38 W. R. 725 ; 0 T. L. R. 

Anwkaio^S—Aa to (2) Refd. Bc Brotherton, Brotherton r. 

Brotherton, lie Markhams Settlmt. (1907), 77 L. J. Ch. 

58. _ ~ 

Dispute as to boundaries.] — See 


Boundaries, Vol. VII., pp. 323-325, Nos. 427-440, 

1054. At suit of issue in tail — Against devisee.]—- 
Anon. (1079), 2 Cas. in Ch. 4 ; 22 E. R. 818, L. C. 

1055. Entail alleged to be barred.] — A 

remainderman in tail in a voluntary settlement, 
brings a bill for the discovery of the deed, A it 
appearing the entail was discontinued, the ct. 
would not relieve him. — Kelley v. Berry (1088), 

2 Vern. 35 ; 1 Eq. Cas. Abr. 107, pi. 1 ; 23 E. R. 
032, L. C. 

1056. .1— Bunce v. PniLiPS (1688), 

2 Vern. 50 ; 1 Eq. Cas. Abr. 107, pi. 2 ; 23 E. R. 
043. L. O. 

1057. At suit of heir-at-law— Documents in 
possession of jointress.] — The heir is not entitled 
to see any deeds in the hands of the jointress, 
without confirming her jointure, though the 
jointure was made after marriage. — Towers v. 
Davys (1087), 1 Vern. 479 ; 1 Eq. Cas. Abr. 107, 
pi. 3 ; 23 E. R. 005, L. C. 

Annotation : — Refd. lie Roay (1847), 8 L. T. O. S. 476. 

1058. Where disinherited.]— A bill by a 

disinherited heir-at-law, to have inspection of 
deeds, was dismissed without costs. — Leman i\ 
Alie (1753), Amb. 103 ; 27 E. R. 108, L. C. 

1059. Against devisee — No impeachment of 

will.] — When the heir-at-law by his answer to a bill 
brought to establish a will, admits it to be duly 
executed, A to the purport as set forth, saying, 
at the close of it, he is the heir at law of testator, 
this is not sufficient to entitle him to the inspection 
of the title deeds, A writings belonging to the 
estate. — Potter v. Potter (1749), 3 Atk. 719 ; 
1 Ves. Sen. 274 ; 20 E. R. 1212, L. C. 

1060. Suit by heir in tail distinguished.] — 

An heir-at-law has no equity except to remove 
incumbrances in the way of his legal right. He 
cannot call for an inspection of deeds in the 
possession of the devisees. 

Bill by heir in tail against devisees. On motion 
an inspection was ordered of all deeds of settle- 
ment, admitted to be in the possession of defts., 
creating estates in tail general, but no farther. — 
Shaftesbury (Lady) v. Arrowsmith (1798), 4 
Ves. 60, 31 E. It. 35, L. C. 

Annotations: — Consd. Wales (Princess) v. Liverpool (Earl) 

(1818), 1 Swan. 114; Bumbold v. Forteath (1867), 3 

K. A J. 748 ; Talbot v . Hope Scott (1858), 4 K. & J. 96. 

Refd. Aston v. Exeter (1801), 6 Ves. 288 ; Jones v. Jones 

(1817), 3 Mer. 161; Shaw v. Shaw (1823), 12 Price, 
163 ; Bolton v. Liverpool Corpn. (1833), 1 My. & K. 88. 


1061, .] — The light of the heir-at- 

law, A that of the heir in tail, to production of 


of heir-at-law .) — An heir-at-law is not 
entitled to inspection ot the deed which 
destroys his title as heir-in-law. — 
Mountnorris (Lord) v. Dungannon 
(Lord) (1808), 2 Mol. 317.— IR. 

k. — Title deeds of owner 

i n possession .) — The owner in possession 
of property oannot bo compelled to 


produce his title deeds, or give evidenoe 
which may put his rights in danger. — 
Muskerry v. Chinnkry (1833), 2 
Hog. 272 : 1 Ir. L. lteo. N. S. 107. — 

IR. 

1. Unless common 

title. h^A person in possession is not 
to be called upon by a claimant to 


disclose his title deeds, unless it be 
shown that there is a common title, 
or that they will affirmatively establish 
the daim. — O’Connor r. Malone 
(1837), Sau. & So. 516.— IR. 

m. Power of attorney .) — 

The lessor of the pltf. in ejectment on 
the title, claimed title under a deed 
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documents upon bill for discovery in aid of an 
action of ejectment, distinguished. 

The principle upon which, in such a suit, the 
heir in tail is entitled to inspect deeds of settlement 
creating estates tail has no application to a suit 
by the heir-at-law. But in a suit of this nature 
the heir at law is entitled to production of all such 
parts of deeds & writings admitted by defts. as 
relate to or tend to show his pedigree. — Rumbold 
v . Forteath (No. 2) (1857), 3 K. & J. 748 ; 3 
Jur. N. S. 057 ; 09 E. R. 1311. 

1062. At suit of remainderman — Against tenant 
for life — On cause shown.] — Lemfster (Lord) v. 
Pomfret (Lord) (1753), Amb. 154 ; Dick. 238 ; 
27 E. R. 103, L. 0. 

Annotation : — Consd. Davis v . Dysart (1855), 20 Bcav. 405. 

1063. Necessity for specific descrip- 

tion.] — The motion of behalf of a party having a 
vested interest in reversion, remainder, or other- 
wise, in real property, expectant on a life interest 
in possession, for the production & depositing in 
ct. any of the title deeds in the proper custody of 
the tenant for life, must point out & particularise 
certain specific deeds, & state, fully & clearly, the 
object of the required interference of the ct. 
An application for the title deeds generally, for 
the purpose of furnishing the remainderman with 
an opportunity of inspection, in order to enable 
him to mortgage his interest, will not be enter- 
tained by the ct. — Shaw v. Shaw (1823), 12 Price, 
103; 147 E. R. 080. 

1064. .] — Any remainderman whose 

estate is vested may maintain a bill against the 
tenant for life, for the sole purpose of production 
& inspection of the muniments of title. If the 
tenant for life suggests that the purpose for which 
production is required is improper, the onus 
is on him to show it. This right, however, only 
exists when the title of the remainderman is 
undisputed ; for, if there be a reasonable cause 
for litigating his title, he cannot compel production. 

The mtgee. of A., an alleged remainderman, 
instituted a suit against B., the alleged tenant for 
life, for the mere production of the title deeds, 
B. set up a bond fide objection, that A/s estate 
had become forfeited, & also that by the terms of 
the mtge. deed the estates in question were not 
comprised therein. The assignees of A., who had 
become bkpt., though interested in the latter 
question, were not parties to the suit. The ct. 
declined adjudicating, incidentally, on pltf.’s 
right, & dismissed the bill with costs. — Davis v. 
Dysart (Earl) (1855), 20 Beav. 405 ; 3 Eq, Rep. 
599 ; 24 L. J. Ch. 381 ; 25 L. T. O. 8. 91 ; 1 Jur. 
N. S. 743 ; 3 W, R. 393 ; 52 E. R. 059. 

Annotations: — Folld. Ponnoll v. Dysart (1859), 27 Beav. 

542. Distd. Chichester v. Donegal (1869), 4 On. App. 416. 

Reid. Pryse v. Pryse (1872), L. It. 15 Eq. 86. 

1005. .] — When the title of a 

remainderman is clear, the ct. will, at his instance, 
compel the tenant for life to produce the title 
deeds ; but if his title be not clear, the ct. will not, 
incidentally, decide in fvour of the remainderman’s 
title to the estate, in a suit merely for the pro- 
duction of the title deeds. — Pennell v. Dysart 
(Earl) (1859), 27 Beav. 542 ; 54 E. R. 214. 
Annotations : — Reid. Chichester v. Donegal (1869), 4 Ch. 

A^j. 416 ; Be Cowin, Cowin v. Gravett (1886), 33 Ch. D. 

1066. Where counterpart of deed lost — Eject- 


ment suit by lessor — Mortgagee of lessee possessing 

only copy of lease.] — Where a lease is executed by 
both parties, & the lessee assigns it by way of 
mtge., the lessor in an action of ejectment for a 
forfeiture, if he has no counterpart, can compel 
the mtgee. to allow an inspection. — D oe d. Morris 
v. Roe (1836), 1 M. & W. 207 : 1 Gale, 307 ; Tyr. 
& Gr. 545 ; 5 L. J. Ex. 105 ; 150 E. R. 408. 

1067. Matters relating to party’s own title — 
Particular evidence only — Tithe cases.] -—Deft, in a 
tithe suit, who denies the rector’s title, cannot, by 
a cross bill, compel the rector to discover the 
evidence of his title ; therefore, where the rector, 
by his answer to such a cross bill, refused to set 
forth under what deed or deeds the rectory 
was conveyed to the persons under whom he 
claimed, exceptions to the answer, which had been 
taken on the ground of that refusal, were over- 
ruled. — Bellwood v . Wetherell (1835), 1 Y. & 
C. Ex. 211 ; 4 L. J. Ex. Eq. 23 ; 100 E. R. 80. 
Annotations : — Consd. Storey v. Lennox (1836), 1 Keen, 341 ; 

Horton v. Bott (1857), 2 H. & N. 219. Mentd. Stoate v. 

Rew (1863), 11 W. It. 595. 

1068. Pedigree.] — Bill prayed, that 

deft, might state the particulars of his pedigree 
as heir & of the births, baptisms, marriages, deaths 
or burials : demurrer was allowed. — Ivy v. Keke- 
WICK (1795), 2 Yes. 079 ; 30 E. R. 839, L.C. 
Annotations : — Consd. Bidder v. Bridges (1885), 29 Ch. D. 

29. Reid. A.-G. to Prince of WaleB v. St. Aubyn (1811), 

Wight. 167. 

1069. .] — A bill alleged pltf. to 

be entitled, under wills which it set out, as tenant 
in tail ; it alleged that defts. claimed under the 
same will as tenants in fee. The question as 
raised by the pleading was one of pure construction 
of these wills. The bill also alleged pltf/s pedigree 
as tenant in tail. The answer ignored the pedigree, 
but admitted the possession of documents tending 
to evidence that pedigree : — Held : pltf. was 
entitled to production of them. — W right v. 
Vernon (1853), 1 Drew. 341 ; 22 L. J. Oh. 447 ; 
1 W. R. 138 ; 01 E. R. 483. 

Annotation: — Consd. Lyoll v. Konnedy (1884), 27 Ch. D. 1. 

1070. .] — Kettlewell v . Bar- 

stow, No, 200, ante . 

1071. Form of claim — Does not support adver- 
sary’s case.] — A statement in an answer that 
certain documents admitted to be in deft/s posses- 
sion form part of the evidence of his title, & do 
not form part of the title of pltf. to the premises 
in question, is not sufficient to protect them from 
production on motion, if they be in their nature 
such as may furnish evidence in support of pltf.’s 
case, & the answer does not distinctly deny that 
they do. 

Semble : a deft, who has answered cannot resist 
a motion for production of documents referred 
to in his answer, on the ground that the bill is 
open to a general demurrer for want of equity. — 
Bute (Marquis) v. Glamorganshire Canal Co. 
(1840), 1 Ph. 081 ; 15 L. J. Ch. GO ; 0 L. T. O. S. 
253 ; 9 Jur. 1003 ; 41 E. R. 791, L. C. 

Annotation : — Reid. Lloyd v. Purves (1858), 6 W. R. 421. 

1072. Indefinite.] — Pltf. alleged that deft., 

who was in possession of a certain estate, was not 
the person intended to be the devisee of such 
estate ; the bill prayed that pltf. might be declared 
entitled instead of deft., & it prayed an account 
of the rents & profits of the estate. Deft, pleaded 


of demise more than thirty years old, 
which rocited that it was executed by 
the grantor by power of attorney : — 
field: it was not necessary to produce 
the power of attorney. — M‘ G ould* 
rick v . M‘Gouldrick (1836), 8 Jo. 
Kx. Ir. 196, — IR, 

Deed set forth in 


pleading . 3— Deft., before filing an answer 
to Interrogatories, moved for the pro- 
duction 8c Inspection of a deed, which 
was not a title deed common to both 
parties, & which was set forth in the 
bill at such a length as enabled deft, 
to rely upon it as a release : — Held : 
the motion should be refused, as the 


ct. was not satisfied that the document 
was necessary to enable deft, to put 
in a full 8c sufficient answer. — Philips 
v. Pknnkfathkr (1868), 3 I. R. Kq. 
12.— IR. 


U« — 1 j j nuuu 

to ejeot deft, from certain pieces of 
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to so much of the discovery as prayed an account, 
refusing production of all documents relating to 
the rents & profits, <fc averred that he was the 
party designated. Deft., by his answer, set forth 
all documents except those relating exclusively 
to the rents & profits i—Held : deft, was no more 
protected by the plea from production of docu- 
ments relating to the rents &> profits than those 
relating to identity, <fc the plea was overruled. — 
Rigby v . Rigby (1840), 15 Him. 90 ; 15 L. J. Oh. 
199 ; 7 L. T. O. 8. 25 ; 10 Jur. 120 ; GO E. It. 551. 

1073. — — Further affidavit ordered.] — Pltfs., 
being called upon for an affidavit of documents, 
filed an affidavit specifying various documents 
as to which they claimed protection, on the ground 
that they were evidence of their own title. An 
order was made for their production. Deft, 
afterwards obtained an order for a further affidavit, 
& pltfs. Hied an affidavit specifying various docu- 
ments, including some which had been produced 
under the former order, & contained matter appear- 
ing to support deft.’s case, & claiming protection for 
t hem on the ground that they exclusively related 
to pltfs.’ title, k did not evidence or support any 
part of the case made by deft, z---He\d : production 
ought not to be ordered at once, but- pltfs. must 
file a further affidavit. — Hastings Oojipn. r. 
Ivall (1873), 8 Oli. App. 1017 ; 12 L. J. Oh. 883 ; 
21 W. It. 899, L. .1,1. 

A n iwlal inns Consd. Kgrcmont Burial Board v. Kgremont 
Iron Ore Go. (1880), J4 Cli. J). 158. Refd. A.-G. v. New* 
casUe-upon-Tyne Corpn., 11899] 2 Q. B. 478. 

1074. Need not state do not impeach 

deponent’s case.]— An action of ejectment was 
brought in the Oh. Div. by a devisee to recover 
possession of land. Defts., by their affidavit of 
documents, objected to production of certain 
documents on the ground that tiiey did not prove 
or tend to prove the case or title of pltfs. Pltfs. 
applied for production : — Held : those documents 
which were sworn not to prove or tend to prove 
pltf.’s case were sufficiently protected, though 
the affidavit did not go on to say that they did 
not contain anything to impeach the title of defts. 
— Emmkrkon v. 1 no, Ooope k Oo. (188G), 33 Oh. 1). 
323 ; 55 L. ,J. Oh. 903 ; 2 T. L. H. 854 ; sub nom. 
Kmmekson r. Ind, Ooope & Oo., Emmehson v. 
Russell, 55 L. T. 122 ; 34 W. it. 778, C. A. ; 
affd. m mb nom. Ino, Ooope k Oo. v. Emmekson 
( 1887), 12 App. Oas. 300, H. L. 

Annotations : — Folld. Morris v. Edwards (1890), 15 App. Cos. 
309; A.-G. v. NoweasUo-upon-Tyne (jorpn,, f]899] 

2 O. B. 478. Refd. McLean & Bigg v. Jones (1892), 
(>0 L. T. (553 ; Budden v. Wilkinson, 11893] 2 Q. B. 432 ; 
Mexborough v. Whilwood I T . 1). O., 11897] 2 Q. B. Ill ; 
Mllbank v. Milbank (1900), 82 L. T. 03. 

1075. .] — Morris r. Edwards, No. 

303, ante. 

1076. •- — .] — On an information by the 

A.-G. claiming on behalf of the Grown a declara- 
tion of title to foreshore, it was ordered by a div. 
ct. that deft, should make a further affidavit of 
discovery & should produce for inspection by infor- 
mant all documents therein specified except such 
as deft, should by his affidavit identify <fc state to 
relate solely to the case of deft, & to contain 
nothing impeaching the case of deft, or supporting 
the case of informant : — Held : the order must 
be varied by striking out the words “ impeaching 
the case of deft, or,” as deft.’s affidavit would be 


sufficient to support an objection to produce docu- 
ments without those words. — A.-G. v. Newcastle- 
tjpon-Tyne Corpn., [1899] 2 Q. B. 478 ; 6£ 
L. J. Q. B. 1012 ; 81 L. T. 311 ; 48 W. R. 38 
15 T. L. It. 495, 0. A. 

Annotation: — Consd. Johnson t\ Whitaker (1904), 90 L. T 

535. 

1077. .] — In an action to enforce th€ 

right to profit made upon an alleged joint pur- 
chase k resale of land & an account, deft, had 
counterclaimed for specific performance of an 
alleged agreement between him & pltf. as to 
certain properties purchased by deft. &, as alleged, 
by pltf. k deft, jointly k payments to be made, 
for a sale, & the execution of a proper conveyance. 
Deft, in an affidavit of documents had sworn that 
he objected to produce certain documents on the 
ground that they related only to his own case, 
k did not tend to prove or support pltf.’s case : — 
Held: the affidavit was technically sufficient, 
although not containing the statement that the 
documents for which privilege was claimed con- 
tained nothing impeaching his own case. — John- 
son v. Whitaker (1904), 90 L. T. 535. 

1078. Production ordered — Common interest — 
One title deed for several owners.] — Anon. (1469), 
Cary, 15 ; 21 E. R. 8. 

1079. Portloners against tenant for 

life.] — Limitations of a term for 500 years to raise 
portions for younger cliildren, <fc afterwards estate 
limited to T. for life, with remainders over, & a 
decree made to sell the term for raising the por- 
tions. T., the tenant for life, refusing to produce 
the title deeds before the master, & obstructing 
the decree, an order was made on motion for a 
receiver of the rents k profits of the estate. — 
Brigstocke v. M ANSEL (1818), 3 Madd. 47 ; 50 
E. R. 427. 

1080. Documents showing parcels.] — 

Potts v. Adair (1793), 3 Swan. 208, n. ; 1 Anst. 259 ; 
30 E. It. 857. 

1081. — .] — (1 ) Where the respective 

titles alleged by pltf. & deft, were antagonistic, 
pltf. claiming the reversion in lands alleged to be 
in the possession of deft, as lessee, & deft, claiming 
to be entitled in fee to such lands, but admitting 
that he derived his title under a person alleged by 
pltf. to have been lessee only, & that the parcels 
mentioned in the deed under which he claimed, in 
some respects, although not wholly, corresponded 
with the parcels described in the demise to such 
alleged lessee : — Held : pltf. was entitled to a 
discovery of such parcels, k to a production of so 
much of the purchase deed as described them. 

(2) Pltf. is not entitled to discovery of docu- 
ments, the right to the possession or inspection 
of which is not necessary to the proof, k is only 
consequential upon the existence of the title he 
claims, that title not being admitted ; but where 
the ct. finds upon the answer that, although the 
title of pltf. is not admitted, the question as to the 
existence of such title is a question to be tried, 
pltf. is entitled to the discovery k production of 
particulars material to establish his case on such 
trial. — A.-G. v. Thompson (1849), 8 Hare, 106 ; 
68 E. R. 291. 

Annotation :~-As to (1) Distd. Doo d. Avery v. Langford 

(1852), Bail Ct. Cas. 37. 

1082. .] — Where the issue is, whether 

a piece of land called O. is or is not identical with 
or part of land called F., pltf. averring the negative 


laud belonging to him, being portion* 
of a passage upon which deft, had 
encroached. In his written statement 
deft, denied pltf.’s title, & stated that 
he would rely on certain deeds set 


forth in a schedule annexed thereto. 
In his affidavit of documents subse- 
quently filed he objected to produce 
the deeds for pltf.’s inspection on tho 
ground that they related solely to his 


own title to the land in dispute, & did 
not in any way tend to prove or support 
the title of pltf. thereto : — Held : deft, 
was entitled to refuse production of the 
deeds. & the ct. could not go behind 
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is entitled to production of whatever documents 
may aid him in establishing his negative averment, 
notwithstanding such documents may also evidence 
deft/s title. Therefore, in a case of this descrip- 
tion, deft, was ordered to produce all maps, plans, 

A terriers, A all deeds A other documents relating 
to the matters at issue, but with liberty to seal 
up such parts of the deeds A other documents as 
did not describe or relate to parcels. — Earp v. 
Lloyd (1857), 3 K. A J. 549 ; (59 E. B. 1227 ; 
subsequent proceedings (1858), 1 K. & J. 58. 

1083. .] — Property in London was 

granted for a lease of 99 years in 1763. At the 
expiration of the lease the reversioner found 
dilliculty in identifying certain part of the pro- 
perty which had been generally described in the 
original lease as “ seven A a half acres of pasture 
or meadow land lying dispersedly in the common 
fields at W., commonly called L.” The property 
had during the lease been underlet A dealt with 
by instruments, some of which contained particular 
descriptions, which, as the reversioner contended, 
would help him to identify the houses A lands now 
in deft.’s occupation as his property, A he filed this 
bill for discovery of such underleases A instru- 
ments : — Held : pltf . was entitled to the dis- 
covery. — Brown v . Wai.es (1872), L. Ii. 15 Eq. 
142 ; 42 L. J. Oh. 45 ; 27 L. T. 410 ; 21 W. B. 
157. 

Annotation : — Reid. Lyell v. Kennody (1883), 8 App. Cas. 

217. 

1084. Document identifying estates in 
settlement.] — The object of the suit was to set 
aside certain long leases granted in 1740, A which 
became vested in deft., who had made family 

. settlements of them, which he admitted to be in 
his custody: — Held: (1) pltf. was entitled to a 
production of those settlements. 

(2) Pltf. has a direct interest in the deeds in 
doft.’s possession. They do not relate solely to 
any separate A independent title of deft. A there- 
fore they must be produced (Shad well, V.-C.). — 
A.-G. v. Ellison (1831), 4 Sim. 238 ; 58 E. B. 90. 

Annotations : — As to (1) Confld. Jonos v. Jones (1853), Kay, 

App. vi. As to (2) Distd. Colls o. Stevens (1843), 7 Jur. 

54. 

1085. .] — Pltf. was entitled to a 

legacy which testator had charged on his estates, 
not in settlement. Deft, stated, that testator 
was tenant in tail of part of the estate, but did not 
specify it ; & he admitted the possession of a 
copy of a deed creating the entail, but he stated 
it did not make out pltf.’s case : — Held : he was 
bound to produce it for pltf.’s inspection, as 
tending to show what estates were in settlement. 

Deft., being entitled to an estate, subject to a 
charge thereon belonging to pltf., mortgaged it, 
A delivered the title deeds to the mtgees., but he 
retained copies : — Held : he was bound to produce 
the copies, though the mtgees, were not parties 
to the suit. — Hercy v . Ferrers (1841), 4 Beav. 
97; 10 L. J. Ch. 273 ; 49 E. It. 275. 

1086. Where question whether title good 

or bad.] — A bill was filed by the heir at law of a 
testator, against a purchaser from his devisees 
in trust for sale, to set aside the conveyance on 
the ground that the purchaser had acted as solr. 
to the devisees, & the consideration was in- 
adequate. Deft., by his answer, insisted that the 
title was materially defective, A, regard being had 
to that, the consideration was adequate, A he 
admitted, possession of the title deeds : — Held : 
the title deeds must be produced.— Shallcros s 


v. Weaver (1850), 2 H. A Tw. 231 ; 19 L. J. Ch. 
450 ; 47 E. II. 1668, L. C. 

1087. Documents necessary to ascertain 

plaintiff’s case.] — Where, in an action, the issue 
raised was, whether W., pltf., had any right to the 
soil of L. as lord of the manor of L., the ot. refused 
to set aside an order of a judge for the inspection 
of documents which defts. required in order to 
support their issue, viz. all documents which 
showed that, in 1800, one J. was lord of the manor ; 
secondly, an agreement by which it was contended 
that he accepted an allotment in lieu of his 
interest in the soil as lord of the manor of L., 

A thirdly, all leases A other documents made by 
J. A all lords of the manor since his time in respect 
of such allotment, the ct. thinking that all these 
documents were material A relevant to the case, 

A necessary to enable defts. to maintain their 
issue ; A that they sought the inspection to 
ascertain pltf.’s case, A not to detect any flaw in 
his title. — Wickham v. England A Wales 
In closure Comrs. (1854), 3 W. B. 113. 

1088. When title derived from opponent.] 

— In proceedings to obtain an injunction on 
behalf of the Crown as primd facie entitled to the 
foreshore, defts. relied upon a title derived by 
various assurances from persons whose title was 
traceable to a Boyal grant which had been lost. 
Defts. claimed privilege from inspection for such 
assurances as relating solely to their own case A 
not to that of the, Or own : — Held : as defts. claimed 
their title through a grant from the Crown, which 
was primd facie entitled to the foreshore, it could 
not be successfully maintained that the assurances 
in question did not relate to the case of the Crown, 
A therefore the same were not privileged from 
inspection. 

Semble : even as between two individuals the 
same result ought to follow if deft, admitted that 
he claimed under some title derived from pltf. — 
A.-G. v . Storey (1912), 107 L. T. 430 ; 56 Sol. Jo. 
735, C. A. 

1089. Entitled to production for verifica- 

tion — When consent disclosed in answer.] — If a 

deft, in his answer states the effect of documents 
admitted to be in his possession, but for his greater 
certainty craves leave to refer to the documents 
themselves when produced, pltf. is entitled to an 
order for their production, although the answer 
positively states that they form part of deft.’s 
title, A in no way assist or make out the title of 
pltf. — Hardman v. Ellames (1835), 2 My. A K. 
745 ; 4 L. J. Ch. 181 ; 39 E. B. 1129 ; previous 
proceedings (1834), 2 My. A K. 732, L. C. 

Annotations : — Distd. Adams v. FiHlior (1838), 3 My. & Cr. 
526. Apld. A.-U. v . Lambo (1838), 3 Y. & C. Ex. 162. 
Consd. Farrer v. Hutchinson (1839), 3 Y. & 0. Ex. 692. 
Distd. Edwards v. Jonos (1844), 13 Sim. 632. Apld. 
Belsham v. Harrison, Belsham v. Percival (1846), 15 
L. J. Ch. 438 ; M‘lntosh v . G. W. Ky. (1849), 1 Mac. 8c G. 
73. Distd. Howard v. llobinson (1859), 4 Drew. 522. 
Consd. Ponarth Harbour Dock & Ity. v. Cardiff Water- 
works Co. (1860), 7 C. B. N. 8. 816. Reid. Harland v. 
Emerson (1834), 8 Bli. N. S. 62 ; Denys v. Locock (1837), 
3 My. & Cr. 205 ; Tonge v. Stakey (1838), 2 Jur. 41 ; 
Re Keay (1847), 8 L. T. O. S. 476 ; Glover v. Hall (1848), 
17 L. J. Ch. 249 ; Bidder v. Bridges (1885), 29 Ch. D. 29. 
Hentd. Campbell v . Maokay (1 836), 6 L. J. Ch. 73 ; Hunter 
t>. Daniell (1845), 14 L. J. Ch. 194 ; Smith v. Fox (1848), 
6 Hare, 386. 

1090. .] — Deft, being seised in fee of 

an ancient freehold tenement, situate within a 
manor of which O. A T. were tenants in common, 
took a conveyance, by indenture fr*om T., of all 
the quit rents payable to him in respect of 
messuages A hereditaments within the ancient 


deft. 's affidavit of documents. — V ina- 

YAKRAO DHUNDIRAJ V. NAROTAM 

Anandji (1893), I. h. R. 17 Bom. 
581. — IND. 


p, JVof privileged — Deed 

establishing title of heir-in-law .] — The 
heir-in-law is entitled to see the deeds 
establishing his title, for the title is in 


common to him with his adversary.— 
Mountnorris (Lord) r. Dunoannon 
(Lord) (1808), 2 Mol. 317.— IR. 
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. o . — ltesisting production — Grounds of privi - 
'ey e ; Sub- sect. 2, C. ; sub-sect. 3.] 

^ T. reserving to himself by the indenture 

his interest in the tin, & his right of shooting over 
the premises. Both before & after the execution 
of the indenture, deft, exercised various acts of 
ownership on the wastes adjoining the ancient 
tenement, alleging that they were not manorial 
wastes, but belonged to the ancient tenement, & 
that since the execution of the indenture by which 
he acquired the quit rents, he had an absolute 
right to the freehold thereof, subject to the 
i reservations in the indenture, & the customary 
tolls of tin. The information stated that C. & T. 
were entitled to all wastes within the manor, in 
equal moieties, as tenants in common ; & it 

charged, first, that the indenture contained 
general words, purporting to convey the waste 
lands, & also that it conveyed T.’s interest in the 
waste lands generally, without stating that they 
formed any part of the ancient tenement, & with- 
out stating the boundaries of the ancient tenement, 
& that deft, ought to set forth the boundaries ; 
secondly, that by the custom of Cornwall all tin 
bound lands must have been wastes, & that it 
would appear by the indenture, if produced, that 
one moiety of the tin under the lands in question, 
except what was strictly the ancient tenement, 
was reserved to T. Deft., by his answer, denied 
that it would appear from the indenture as 
was stated in the information, & he submitted 
whether he ought to be compelled to produce the 
same ; but in his first answer lie set forth a 
considerable portion of the deed, & in his second 
answer he stated that the boundaries were matters 
of notoriety, & that, as to them, the effect of the 
conveyances must be determined by themselves : — 
Held : deft, must produce the indenture executed 
to him by T. — A.-G. v. JLamke (1838), 3 Y. & C. Ex. 
102 ; 8 L. J. Ex. Eq. 23 ; 2 Jur. 698 ; 160 E. It. 
656. 

A limitation : — Refd. Smith v. Beaufort (1842), 1 Hare, 507. 

By mortgagees .] — See Hect. 4, sub-sect. 5, ante . 

Purchasers for value without notice.] — See 

Sect. 4, sub-sect. 6, ante . 


Sub-sect. 3. — Documents not in Sole 
Possession of Party. 

109i. General rule — Production not ordered.] — 

Deft., by his answer, stated that certain books 
relating to a concern in which pltf. claimed to be 
a partner with deft, were in the possession of the 
treasurer of the concern, on behalf of the several 
shareholders in it, many of whom were not parties 
to the suit : — Held ; deft, could not be ordered to 
produce the books in question. 

When documents are stated, in the answer, to 
be in the possession of A., B. & C., you cannot order 
that A. shall produce them ; & that for the best 
possible reason, namely, that he could not produce 
them. ... It is perfectly true that if documents 
are in the hands of an agent, the principle of the 
ct. is that the possession of deft.’s agent is the 
possession of deft, against whom the order is made. 
But here the agent is the agent, not only for deft, 
against whom the order is prayed, but also for 
other defts. Deft, against whom the order is 
prayed has not the possession of the documents, 


eitLer personally or through an agent* X have 
always understood the rule to be, that, under such 
circumstances, the ct. would not make an order 
for the production (Lord Cottenham, C.). — 
Murray v. Walter (1839), Cr. & Ph. 114 ; 3 
Jur. 719 } 41 E. R. 433, L. 0. 

Annotations : — Folld. Lopez v. Deacon (1843), 6 Beav. 254 ; 
Held v . Langtois (1840), 1 Mao. & G. 627. Oonid. Glyn 
v . Caulfoild (1851), 3 Mae. & G. 463. Distd. Bugden r. 
South (1856), 26 L. J. Ch. 425. Fofld. Edmonds v. 
Foley (1862), 30 Beav. 282 ; Kearsley v. Philips (1883), 
10 Q. B. D. 465. Apld. Vivian v. Little (1883), 11 Q. B. D. 
370. Distd. London & Yorkshire Bank v. Cooper (1885), 
15 Q.‘ B. D. 7. Refd. Bute «. Stuart (1843), 7 Jur. 291 ; 
Steele v. Stewart (1843), 7 Jur. 640 ; Sweet v. Hunter 
(1845), 9 Jur. 807 ; Clinch v. Financial Corpn. (1866), 
12 Jur. N. S. 484 ; Vyse v. Foster (1872), L. It. 13 Eq. 
602 ; Swanston v. Lishman (1881), 45 L. T. 360 ; Hennessy 
v. Wright (1888), 57 L. J. Q. B. 530 ; London Sc Provincial 
Marine Sc General Insce. v. Chambers (1900), 5 Com. Cos. 
241. 

1092. .] — Where documents are ad- 

mitted by some defts. to be in the joint possession 
of themselves & other defts., a motion for the 
production of those documents cannot be made 
against some of the defts. only. — Anon. (1826), 
4 L. J. O. S. Ch. 170. 

1093. .] — Motion for deft, to produce 

documents belonging to him jointly with another 
person, not a party to the cause, & whom he stated 
in his answer to be averse to the production, was 
refused. But leave was given to inspect the docu- 
ments on the premises. — Skey v. Bennett (1842), 
6 Jur. 981. 

1094. .] — Bill by a creditor of a 

testator for an account of the estate against the 
surviving executrix & A., who had acted only 
as agent for deceased exor. in getting in the estate. 
A., by his answer, admitted pltf.’s title, & that he 
had in his possession documents relating to 
testator’s estate. Upon motion for production : — 
Held : as the personal representatives of deceased 
exor., to whom A. was accountable, & who might, 
therefore, have an interest in the documents, 
were not made parties to the bill, an order for 
production would be refused except upon an 
undertaking to amend by making them parties. — 
Sweet v . Hunter (1845), 9 Jur. 807. 

1095. .] — Where exors. & trustees, 

by their answer, admitted six books to be in the 
custody or power of their agent in Scotland, where 
part of testator’s property was, & the agent, on 
a. motion for production, deposed that he was agent 
for many other persons, & that his books related 
to the affairs of such other persons as well as to 
those in question in the cause : — Held : the exors. 
had not thereby so mixed testator’s accounts 
with others as to preclude them from insisting 
that the books were not in their power, & a motion 
for production was refused as to these books. — 
Airey v . Hall (1848), 2 De (1. & Sm. 489 ; 12 
L. T. O. S. 170 ; 12 Jur. 1043 ; 64 E. R. 218. 
Annotation : — Refd. O’Shea v. Wood ,[1891] P. 237. 

1096. .] — Reid v. Langlois, No. 828, 

ante . 

1097. .] — Upon a bill filed against 

three directors, who wore also treasurers & 
trustees of a public co., defts. were required to 
produce documents which, by their answer, they 
stated to be at the office of the co., but not other- 
wise in their possession, custody or power. Defts., 
previously to the motion for production, had ceased 
to be treasurers <fc trustees : — Held: defts. could 
not be compelled to produce documents which 


PART III. SECT. 9, SUB-SECT. 3. 

q. General rwte.J — Where a party 
laving joint interest in documents 
vith a stranger to the suit, has the 
the legal possession thereof, production 


will not be ordered unless the suit be 
of such a nature that the ct. can say 
that the party having the legal custody 
suffioiently represents the other party 
interested. But in such a case the 
party in whose possession the docu- 


ments are, will be required to give 
discovery of their contents, Sc to 
furnish the information in his affidavit 
on production, with as much parti- 
cularity as was required in answering 
the interrogatories as to documents 
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were not in their exclusive possession, but only in 
their possession Jointly with the other directors of 
the co.— Penney v. Goode (1853), 1 Drew. 474 5 
22 L. J. Oh. 371 5 17 Jur. 82 ; 1 W. R. 120 5 
61 E. R. 633 ; mb nom. Penny v. Cooke, 20 
L. T. O. S. 200. 

1098 . .] — A. settled property on 

trust for pltf. & others, but he reserved a power of 
defeating it. Pltf. alleged that the trusts had been 
partially defeated by a subsequent deed, & called 
upon the trustee to produce the trust deed. The 
trustee in his answer stated that pltf.’s interest 
had been totally defeated by the subsequent deed, 
which he did not object to produce, but he said 
that A., who was not a party to the suit, objected 
to the production s — Held : pltf. was entitled to 
inspect it, but the order could not be made in the 
absence of A. — Bugden v. Tylee (1856), 21 Beav. 
545 ; 52 E. R. 970. 

Annotation: — Consd. Re Co win, Cowin v. Gravetfc (1886), 

33 Oh. D. 170. 

Partnership documents.] — See Sect. 5, sub-sect. 
5, E., ante. 

1099. Co-defendants.] — One of several defts. 
by his answer admitted the possession of docu- 
ments, but by an affidavit subsequently filed stated 
that since his answer he had deposited them with 
one of his co-defts. A motion for their production 
was refused in the absence of the co-deft. — 
Burbidgk v. Robinson (1850), 2 Mac. & Or. 244 ; 
15 L. T. O. S. 498 ; 42 E. It. 94. 

1100. Death of one — Liability of survivor 

— Representatives of deceased not made parties.] — 
Two defts. admitted the possession of documents. 
One died : — Held : a motion for production against 
the survivor, in the absence of the representatives 
of deceased deft., could not be maintained. — 
Robertson v. Siiewell (1851), 15 Beav. 277 ; 51 
E. It. 544. 

1101. Possession of solicitor for party & others.] 

— A deft, admitted that certain documents were 
in the possession of himself & 0., his co-exor., & 
that others were in -the possession of their joint 
soli*. 0. not being a party to the suit : — Held : ah 
order for production could not be made against 
deft, on such an admission. — Morrell v. Wootten 
(1850), 13 Beav. 105 ; 20 L. J. Oh. 81 ; 15 Jur. 
319 ; 51 E. R. 41. 

1102. .] — Title deeds were in the custody 

of the solr. of two tenants in common, A. & B. : — 
Held : A. could not be ordered to produce the 
deeds in a suit to which B. was not a party. — 
Edmonds v . Foley (Lord) (1862), 30 Beav. 282 ; 
31 L. J. Oh. 384 ; 5 L. T. 709 ; 8 Jur. N. S. 552 ; 
10 W. R. 210 ; 54 E. R. 897. 

Annotation: — Folld. Kcarsloy v. Philips (i882), 10 Q. B. D. 

30. 

1103. .] — By a marriage settlement certain 

houses in A. street & certain other houses in F. 
street were conveyed to the trustees of the settle- 
ment on certain trusts, under which, in the 
events which happened, pltf. became entitled to 
the houses in F, street & the heirs of the wife, 
who were unknown, to the houses in A. street. 
The title deeds, which related to all the houses, 
together with the settlement, had been deposited 
with the solrs. of the trustees : — Held : pltf. 
could not compel the solrs. to hand the deeds to 
him in the absence of the heirs of the wife. The 
deeds were, however, ordered to be brought into > 
ct., pltf. to have access to them for the 


purpose of inspection & making copies.— W right 
v. Robotham (1886), 33 Ch. D. 106 5 55 L. J. Ch. 
791 ; 55 L. T. 241 ; 34 W. R. 668, C. A. 

1104. Possession of agent for party & others.] — 

Where books & papers, the joint property of defts. 
A of other persons not before the ct., were 
admitted, by the answer, to be in the custody of a 
third party, as the common agent of all, an order 
was made upon such agent to permit an inspection 
by pit!., against the consent of those owners who 
were not parties, on the principle that the ct. has 
a right to give pltf. whatever access deft, himself 
would be entitled to. — W alburn v. Ingilby 
(1833), 1 My. & K. 61 ; Coop, temp . Brough. 270 ; 
3 L. J. Ch. 21 ; 39 E. R. 604, L. C. 

Annotations : — Consd. Murray v. Walter (1839), Cr. & Ph. 
114 ; Glyn v. Caulfeild (1851), 3 Mac. & G. 463 ; Kearsley 
v. Philips (1882), 10 Q. B. D. 36. Refd. Williams v. 
Ingram (1900), 16 T. L. R. 451. Mentd. Re City & County 
Bank (1825), 32 L. T. 589; Wallworth v. Holt (1841), 
4 My. & Cr. 619 ; Gloucester Corpn. v. Wood (1843), 3 
Hare, 131 ; Houghton v. Reynolds (1843), 2 Hare, 264 ; 
Suisse v. Lowther (1843), 7 Jur. 808 ; Hunter t>. Danioli 
(1845), 14 L. J. Ch. 194 ; Bagshaw v. Eastern Union Ry. 
(1819), 7 Hare, 114 ; Swift v. Grazobrook (1850), 3 Mac. 
& G. 6 ; Bradford v. Young, Re Falconar’s Trusts (1884), 
28 Ch. D. 18. 

1105. .] — An admission of the possession 

by an agent on behalf of deft. & other persons who 
are not parties to the cause, of documents relating 
to the matters in question, does not entitle pltf. 
to an order for their production. — Lopez v. 
Deacon (1843), 0 Beav. 254 ; 12 L. J. Ch. 311 $ 
49 E. R. 823. 

Annotations : — Refd. Glyn r. Caulfeild (1851), 3 Mae. & G. 
463 ; Swansea Corpn. v. Quirk (1879), 41 L. T. 758. 

1106. .] — Documents in the possession of 

persons as solrs. for defts. & other parties not 
before the ct. cannot be ordered to bo produced 
by defts. — Chid land v. De Mauley (Lord) 
(1849), 12 L. T. O. S. 397 ; 13 Jur. 442. 

1107. Claim for privilege — Must be raised in 
affidavit.] — Where, in answer to interrogatories, 
deft, admits that he has certain documents in his 
custody, possession or power, it is not competent 
to him, upon an application for leave to inspect 
& take copies of them, to urge that others have an 
interest in them, & therefore he cannot produce 
them. — P lant v. Kendrick (1875), L. R. 10 C. P. 
092. 

1108 Form of affidavit — Must state nature of 
joint possession.] — Bovill v . Cowan, No. 371, ante. 
1109. Consent of other party.] — (1) A 

deft, stated in his affidavit of documents that 
certain documents were in the joint possession 
of himself & another person not a party to the 
action. The affidavit further stated that lie 
objected to produce the documents, but did not 
state that he was unable to do so, or that he could 
not obtain the consent of the other party to their 
production : — Held : the affidavit was sufficient , 
& production of the documents ought not to be 
ordered. 


(2) Effect of the Jud. Acts on mode of procedure 
discussed ( see No. 13, ante). — Kearsley v. 
Philips (1883), 10 Q. B. D. 465 ; 52 L. J. Q. B. 
269 ; 48 L. T. 468 ; 31 W. R. 467, C. A. 
Annotations: — As to ( 1) Distd. Loudon & Yorkshire Bank 
v. Cooper (1885), 15 Q. B. D. 7 ; Henueesy v. Wright 
(1888), 21 Q. B. D. 509. Folld. Gowan v. Briggs (No. 2) 
(1895), 39 Sol. Jo. 330. Distd. London & Provincial 
Marine & General Insce. v. Chambers (1900), 5 Com. Cas. 
241. Consd. Rattenberry v. Monro (1910), 103 L. T. 560. 
Folld. Coomes v. Hayward, (1913] 1 K. B. 150. DUtd. 
Forbes v. Samuel, I1913J 3 K. B. 706. OmcraUy, Rtld. 
Carew v, Carew (1891), 65 L. T. 167. 


under the former praettoe.— F iumb ». 
Home insurance Co. (1873), 6 f, k. 
45.— CAN. 

t. Documents transferred to third 
special purpose — Purpose 


fulfiUedA — Defts. objected to product 
pertain documents, on the ground that 
they were in the possession of a thirc 
party, to whom defts. had assigned all 
their estate for the benefit of theii 
creditors. The assignee had realised 


the estate & distributed the proceeds 
amongst the creditors : — Reid : no 
excuse for the non-production, & a 
better affidavit was ordered. — British 
America Insurance Co. v . Wilkinson 
(1875), 6 P. R. 268.— CAN, 
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Sect. 9. — Resisting production— Grounds of privi- 
lege : Sub-sects « 4 & 5 . ] 

Sub -sect. 4. — Documents in Possession op 
Party as Agent for or on behalf of 
others. 

1110. General rule — Trustee — Solicitor.] — Where 
a deft, has in his possession documents belonging 
to his client or cestui que trust , a production will 
not be ordered in their absence. But where an 
action at law is brought by a trustee by the direc- 
tion <& for the benefit of the cestui que trust , such 
trustee is bound to produce all the documents to 
the same extent as if he had not only the legal 
but also the beneficial interest. — Few v . Guppy 
(1835), 13 Beav. 457 ; 51 E. It. 176, L. C. ; sufjse- 
quent proceedings (1836), 1 My. & Or. 487, L. 0. 

Annotations : — Expld. Glyn v. Soares (1835), 1 Y. & C. Ex. 

644 ; Irving: v. Thompson (1839), 9 Sim. 17. Reid. Kerr 

r. Hew (1840), 5 My. & (Jr. 154 ; Portugal (Queen) v. 

Glyn (1840), 7 Cl. & Fin. 46G ; Bichurdson v. Hastings 

(1844), 7 Beav. 354. 

1111. Trustees.] — Although persons who have 
the custody of books & documents are trustees for 
a public purpose, the ct. will not compel them to 
produce them, unless they are trustees for, among 
others, the person who applies for the production. 

Where the inhabitants of a county were indicted 
for not repairing a public bridge, & they pleaded 
that the inhabitants of a particular parish had 
immemorially repaired, & were liable to repair ; 
& it appeared, on motion, that certain estates had 
been left to trustees for the repair of the bridge, 
& that those trustees had accounted to the parish 
in question, the ct. refused to order the trustees 
to produce their books & accounts for the inspec- 
tion of defts. ; inasmuch as the trusteos filled that 
character apparently for the parish in question, 
& not for the county at large. — R. v. Buckingham 
.1J. (1828), 8 B. & C. 375 ; 108 E. R. 1082 ; 
sub nom. R. v. Bucks (Inhabitants), Re Great 
Marlow Bridge, 2 Man. & Ry. K. B. 412 ; 1 
Man. & Ry. M. C. 451 ; 6 L. J. O. S. K. B. 346. 

1112. Trustee & executor.] — A. & B. were 
trustees <fc exors. A. paid more than he received 
in the expectation of repayment out of a mtge. 
forming part of the assets. A. died, & B. refused 
to act. In an administration suit, a receiver of the 
mtge. was appointed against the representatives 
of A. 

Deft, admitted that documents were in his 
solr.’s hands, having come to them as the repre- 
sentatives of the solrs. of deft.’s testator ; but he 
said they were not “ in his possession or power 
or under his control.” The ct. refused to order a 
production. — Palmer v. Wrigiit (1846), 10 Beav. 
234 ; 8 L. T. O. S. 358 ; 50 E. R. 572. 

Annotation : — Reid. Liddell v. Norton (1853), Kay, App. xi. 

1113. Solicitor.] — Motion to compel an attorney 
to produce papers of his client refused with costs. — 
Wright v . Mayer (1801), 6 Yes. 280 ; 31 E. R. 
1051, L. C. 

1114. .] — The solr. to defts., to an informa- 

tion, being also clerk to the comrs. under an 
Inclosure Act, admitted on his examination, that 
he had in his possession the original award of the 
comrs., which ought, according to the Act, to 
have been deposited in the parish chest. Though 
it was sworn, that the production of the original 


award at the hearing would afford material 
evidence for the relators, the ct. would not make 
an order on the solr. for the production of the 
deed at the hearing. — A.-G. v . Berkeley (1822), 
1LJ.O.S. Oh. 33. 

1115. .] — Pltf., as personal representative 

of a deceased testator, stated by his bill that F., 
a deft., had acted as his solr., & had in that 
character received various sums on account of 
testator’s estate, for which he had not accounted 
to him ; & alleged that he had lately discovered, 
as the fact was, that deft., F., had some time 
since prevailed upon him, pltf., to execute a 
power of attorney to P., authorising him, P., 
to get in testator’s estate, & to employ another 
attorney under him ; & pltf. charged, that this 
power of attorney was a contrivance between 
F. & P. to enable F. to receive the assets without 
being liable to account to pltf. ; & that fraudulent 
misrepresentations, on F.’s part, accompanied the 
execution of the power of attorney ; & that defts. 
had in their possession books & papers relating 
to the matters mentioned in the bill, & by which 
the truth of such matters would appear. Deft., 
F., by his answer, set out a power of attorney 
from pltf. to P., authorising him, P., to get in 
testator’s estate, & to employ an attorney under 
him ; & stated that he, F., had never been 

employed by pltf., but had been employed as an 
attorney & solr., solely by P., acting under the 
power of attorney ; & had, in the course of sucli 
employment, received various sums on account of 
testator’s estate, for which he had duly accounted 
to P. He denied the charges of contrivance 
& misrepresentation, lie admitted the possession 
of certain documents relating to testator’s estate 
& affairs ; but submitted that he was not bound 
to produce them, & that he was not accountable 
to pltf. .* — Held : F. could not be compelled to 
produce the documents admitted to be in. his 
possession. — Adams v . Fisher (1838), 3 My. A (Jr. 
526 ; 2 Keen, 754 ; 7 L, J, Oh. 289 ; 2 Jur. 508 ; 
40 E. R. 1029, L. O. 

Annotation <t : — Expld. A.-G. v. Thompson (1849), 8 Hare, 
106. Distd. Winchester, Bp. v. Bowker (1861), 29 Beav 
479. Refd. Smith v. Beaufort (1842), 1 Hare, 507 ; 
Edwards v. Jones (1844), 1 Ph. 501 ; Lancaster v. Evors 
(1844), 1 Ph. 349 ; Bute v. Glamorganshire Canal Co. 
(1845), 1 Ph. 681 ; Harris v. Harris (1845), 4 Hare, 179 ; 
Hunter v. Nockholds (1846), 7 L. T. O. S. 367 : lie Beav 
(1847), 8 L. T. O. S. 476 ; Orel v. Fawcett (1850), 19 L. .1. 
Ch. 487 ; Swinbomo v. Nelson (1853), 16 Beav. 416 : 
Do La Hue v. Dickenson (1857), 3 K. & J. 388 ; Howard 
v. Robinson (1859), 28 L. J. Ch. 670 ; Penarth Harbour, 
Dock & By. v. Cardiff Waterworks Co. (i860), 6 Jur. N. S. 
942 ; Swabey v. Sutton (1863), 1 Hem. &M. 514 ; Thomp- 
son v. Dunn (1870), 5 Ch. App. 573 ; Minot v. Morgan 
(1873), 8 Ch. App. 361 ; He Sutcliffe, Alison v. Alison 
(1881), 50 L. J. Ch. 574. 

1116. Agent.] — Atterbury v. Hawkins (1677), 
2 Cas. in Ch. 242 ; 22 E. Ii. 927. 

1117. .] — Makepeace v . Needler & A.-G. 

(1730), Bunb. 291 ; 145 E. R. 678. 

-.] — An agent made deft, to a bill 
for a discovery, may demur to it, is not com- 
pellable to produce deed3, Sc may be examined 

for pltf. v. Staples (1754), 3 Keny. 135 ; 

96 E. R. 1335, L. C. 

1119. Colonial documents — In hands of 

agent-general.] — An action was brought against 
the agent-general to a colonial govt, by persons 
who had entered into a contract with that govt. 


>ART III. SECT. 9, SUB-SECT. 4. 

s. Trustee — Who is also one of 
lefendunts — &' claims interest under 
leed. ] — In a suit instituted to have the 
ight of pltf. under a deed declared, 
vnich had been displacod by erasure 
fc alteration, the ct. will not order the 
iltered deod to be lodged by a deft.. 


who by his answer has admitted it to 
be in his possession as trustee for 
another deft, claiming under it in tho 
absence of the answer of that deft., 
although the person holding it also 
claims an interest tinder it, & although 
a witness, preparatory to his departure 
from Ireland, was about to be examined 
de bene esse to the contents of tho deed 


at the time of its execution. — N kwton 
r. Piokknel (1835), 3 Ir. L. Hoc. N. S. 
201 . — IR. 


11161. Agent .] — A land-agent is not 
bound to produce a deed, the property 
of his principal, though his title he not 
questioned. — Flood v. Mori arty 
(1847), Bl. D. & Osb. 165. — IR. 
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& who claimed relief in respect of a sum of money 
which they alleged had been received by deft, 
from that govt, as trustee for pltfs. ; & after- 
wards, in breach of trust, repaid by him to that 
govt. On an application by pltfs. for discovery 
of documents by deft., he made an affidavit 
specifying certain documents, but objecting to 
produce some of them on the ground that he had 
no property in them ; that they were the property 
of the colonial govt., which was not a party to the 
action, & had been acquired by him merely in his 
capacity of agent-general, & subject to the 
directions of that govt. ; & that the Prime 

Minister of the colony had directed him not to 
produce the documents, except under an order 
of the ct., & to object to their production on the 
ground of the interest of the state & of the public 
service. Pltfs. then took out a summons to 
compel production of the documents, which deft, 
objected to produce : — Held : an official was only 
entitled to take copies for his own protection, & 
to use them for that purpose & not for ordinary 
purposes, & it would be a dereliction of duty on 
the part of deft, to produce documents which he 
knew his superiors objected to produce, & the ct. 
had no jurisdiction to order him to do so. — 
Wright & Go. v. Mills (1890), 02 L. T. 558 ; 

0 T. L. It. 278. 

1120. Liquidator of company — Voluntary wind- 
ing up.] — London & Yorkshire Bank v . Cooper, 
No. 494, ante . 

1121. Directors.] — The ct. refused to compel 
defts. to produce documents which were in their 
possession solely as directors of a co. to which the 
documents belonged. — Williams v. Ingram (1900), 
10 T. L. R. 451, 0. A. 

1122. Committee of lunatic.] — In an action of 
trespass to land brought against the committee 
of a lunatic whose title deeds are in the custody 
of the ct. having jurisdiction in lunacy, an order 
on deft, for inspection of the documents ought 
not to be made, as they are not in his possession 
or control. — Vivian v. Little (1883), 11 Q. B. D. 
370 ; 52 L. .T. Q. B. 771 ; 48 L. T. 793 ; 47 .T. P. 
566 ; 31 W. R. 891, D. C. 

Annotations : — Distd. London & Yorkshire Bank v. Cooper 

(1885), 15 Q. B. 1). 7. Refd. He Strachan, [1895] 1 Ch. 

439. 

See, also. Part II., Sect. 4, sub-sect. 4, B., ante* 

1123. Clerk.] — A clerk who has charge for safe 
custody of his master’s documents has not such a 
possession of them that he can be compelled, 
under Bankrupt Law Consolidation Act, 1849 
(c. 106), s. 100, to produce them to the ct. before 
adjudication . — Be Leighton & Be nett (1866), 

1 Ch. App. 331 ; sub nom. Be Leighton, Ex p . 
Byrne, 35 L. .T. Bey. 43, L. C. 

Annotation .—Refd. He Lutschor, Ex p. Waddell (1877), 6 

Ch. D. 328. 

1124. Receiver.] — Gowan v . Briggs (No. 2) 
(1895), 39 Sol. Jo. 330, C. A. 

1125. General secretary of trade union.] — Deft, 
was the general secretary of a trade union, & upon 
being called upon to give discovery of documents 
made an affidavit, in which he gave in a schedule 
a list of documents which he said were in the 
possession of his union, but that he had no power 
to produce them, as they belonged to the trade 
union : — Held : although, as general secretary* 
it wa3 within his power to make copies of the 
documents, it was well established that a person 
in the position of a servant could not be required 
to furnish copies of documents belonging to his 
master. — Balfour v . Tillett (1913), 29 T. L. R. 
332 ; 67 Sol. Jo. 356, 0. A. 

1126. Where agency has ceased — Or become 

J. — VOL. XVIII. 


agency for opponent.] — During a revolution in 
Sicily the revolutionary govt, sent two of defts., 
who were natives & inhabitants of Sicily, as 
envoys to this country, & afterwards remitted to 
them moneys which had been contributed by 
many thousands of the inhabitants of Sicily, with 
directions to purchase a steamship therewith ; & 
defts. applied the moneys accordingly. The lawful 
sovereign of Sicily, after he had re-established his 
authority, filed a bill claiming the ship, which still 
remained in the port of London. Defts., in their 
answer, admitted the possession of documents 
relating to the matters in the bill, but said that 
they held them as the agents & on the behalf of 
the persons who intrusted them with the moneys, 
& submitted that, in the absence of such persons, 
they ought not to be ordered to produce the 
documents. 

The ct., however, made the order, because pltf. 
represented the contributors of the moneys ; &, 
the revolutionary govt, being at an end, defts. 
had either ceased to be agents or trustees for 
any one, or had become agents or trustees for 
pltf. — Two Sicilies (King) v . Willcox (1851), 

1 Him. N. S. 301 ; 7 State Tr. N. S. 1049 ; 20 
L. .T. Ch. 417 ; 15 Jur. 214 ; 61 E. R. 116. 
Annotations : — Refd. Henncssy v. Wright (1888), 4 T. L. B. 

597. Mentd. AuBtria (Emperor) v. Day Sc Kossuth (18G1). 

3 Do G. F. & J. 217 ; U. H. A. v. Prioleau (1865). 2 Hern. 

& M. 559 : U. S. A. v. McRae (1867), 3 Ch. App. 79. 

1127. Third party only Interested — No privilege.] 

— (1) One member of a club, on behalf of himself 
& the rest, sued two other members, to recover 
back money belonging to the club. It having 
been determined that the other individual members 
were not necessary parties : — Held : defts. could 
not resist the production of documents in their 
possession, on the ground that the other members 
had an interest in them. 

(2) Pltf. ought not to use for any collateral 
purpose documents ordered by the ct. to be pro- 
duced for the purposes of the suit. — Richardson 
v . Hastings (1844), 7 Beav. 354 ; 13 L. J. Ch. 
416 ; 49 E. R. 1102. 

Annotations: — As to (2) Consd. Reynolds v. Godlee (1858), 

4 K. & J. 88. Apld. Hopkinson v. Bnrghley (1867), 2 Ch. 

App. 447. Refd. Labouchere v . Hobs Sc Sala (1897), 

14 T. L. R. 75. 

1128. — .] — Kettlewell v. Barstow, 
No. 665, ante. 

— .] — Plant v. Kendrick, No. 

1107, ante . 

1130. Confidential letters.] — Deft. 

cannot refuse to produce private & confidential 
letters from a stranger on the ground that the 
writer forbids their production. But pltf. will 
be put upon an undertaking not to use them for 
any collateral object. — Hopkinson v. Burghley 
(Lord) (1867), 2 Ch. App. 447 ; 36 L. J. Ch. 504 ; 
15 W. R. 543, L. JJ. 

Annotations : — Apld. Labouchero v. Hess (1897), 77 L. T. 559. 

Refd. Philip v. Pennell. [1907] 2 Ch. 577. Mentd. Mac- 
millan v. Dent, [1907] 1 Ch. 107. 

1131. Undertaking to third party not to part with 
document — No privilege.] — Production ordered of 
documents admitted by deft, to be in his possession 
subject to an undertaking to a third paity not to 
part with the possession to any one else. — 
Penkethman v. White (1854), 2 W. R. 380. 

Mortgagor Sc mortgagee.] — See Sect. 4, sub- 
sect. 5, ante . 


Sub-sect. 5. — Documents tending to 

Incriminate. 

1132. Objection attaches to production not 
discovery — Must be taken on oath.] — Spokes v. 
Grosvenor Hotel Co., No. 60, ante . 

tut 
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Sect. 9 . — Resisting production — Grounds of privi - 
lege; Sub-sect, 5.] 

1133 . ,i — N ational Assocn. of Opera- 

tive Plasterers v. Smithies, No. 62, ante . 

1134. Form of objection — Must be sworn to.] — 
In order to protect himself from answering, upon 
the ground that a discovery of the matters inquired 
after would oxpose, or tend to expose, him to 
penalties, deft, must state upon oath his belief 
that such would be the case. 

Exceptions therefore allowed to an answer in 
the following form : — “ I submit that I am not 
bound to discover ” certain matters specified, 
“ because the discovery of such matters would or 
might show, or tend to show, that, under Solicitors 
Act, 1843 (c. 73), I am liable to ” certain specified 
penalties ; deft, not stating his own belief upon the 
subject. — Scott v. Miller (1859), John. 328; 28 
L. J. Ch. 584 ; 33 L. T. O. S. 270 ; 5 Jur. N. S. 858 ; 
7 W. R. 561 ; 70 E. K. 448. 

Annotations : — Apld. The Mary or Alexandra (1868), L. R. 

2 A. & K. 319. Retd. Bartlott v. Lewis (1862), 9 Jur. N. S. 

202 ; Lamb v. Munster (1882), 10 Q. B. D. 110. 


1135. Sufficient to say might tend to 

Incriminate.] — Lamb v. Munster, No. 1842, jwwrf. 

1136. Discovery tending to incriminate — Not 

enforced.] — Montague (Vice-Countess) v. 

(1699), Cary, 9 ; 21 E. B. 5. 

1137. .] — Anon. (1693), Skin. 404 ; 

Holt, K. B. 76 ; 90 E. It. 179, N. P. 

Annotation : — Refd. Gro enough v. Gaskell (1833), 1 My. & K. 
98. 


1138. .] — R. v . Mead (1703), 2 

Ld. Raym. 927 ; 92 E. It. 119. 

Annotation : — Refd. It. v. Purnell (1748), 1 Wils. 239. 

1139. .] — Deft, is not bound to answer 

what tends to accuse him of maintenance, or of 
buying pretensed rights within 32 Hen. 8, c. 9. — 
Sharp v. Carter (1735), 3 P. Wms. 375 ; 24 E. Jt. 
1108, L. C. 

1140. ,] — Deft, demurred to the dis- 

covery sought with relation to the perjury in a suit 
at law charged to be committed by her procure- 
ment, & likewise to the discovery sought con- 
cerning the proceedings before the delegates : — 
Held : the sentence in the delegates cannot be 
read, as this is a demand for real estate, & they 
proceed there by different laws, & in matters too 
relative to the personal estate only, & allowed the 
demurrer as to this part. — Baker v. Pritchard 
(alias Hosier) (1742), 2 Atk. 387 ; 26 E. R. 634, 


1141. 


-.] — R. v. Lee (1743), cited 


1 Wils. 240 ; 95 E. R. 596. 

1142. — .] — Upon an information by the 

A.-G. against the V.-C. of Oxford for a misde- 
meanour in his office, the Crown shall not inspect 
the statutes, & archives of the university. — R. v. 
Purnell (1748), 1 Wils. 239 ; 1 Wm. Bl. 37 : 95 
E. R. 595. 

Annotations ; — Folld. Tt. t*. Heydon (1762), 1 Wm. Bl. 351. 

S igtd. A.-G. v . Le Merchant (1772), 2 Term Rep. 201, n. 

efd. Entiok v. Carrington (1765), 2 Wils. 275 ; R. v. 
Shelley (1789), 3 Term Rep. 141 ; R. v. Holland (1792), 
4 Term Rep. 691 

—Rule to compel a corpn. to 


furnish evidence from their books in a criminal 
prosecution denied. — R. v. Heydon (1762), 1 
Wm. Bl. 351 ; 90 E. R. 195. 

1144. .] — A.-G. v . Le Merchant 

(1772), 2 Term Rep. 201, n. ; 100 E. R. 109. 


/whwmwwhb . — inojutru. vyttLctt v. wuiust ii vowK 6 lerai Jivup. 

306 ; Wilson v . lias tall (1792), 4 Term Rep. 753 ; R. v . 
Downham (1858), 1 F. & F. 386. 


1145. .]— Anon. (1773), Lofft, 321 ; 

98 E. R. 673. 

1146. . 1 — BH1 for tithes praying dis- 

covery whether defts. had not associated together 
in their defence ; demurrer to the discovery was 
allowed. 

Either the combination is criminal or it is not ; 
if it is, then the discovery cannot be granted, as 
subjecting defts. to a penalty ; if it is not criminal, 
then the discovery is useless & impertinent ; & 
therefore tho demurrer must, on either ground, be 
allowed (Hotham, B.). — Oliver v. Haywood 
(1792), 1 Anst. 82 ; 145 E. R. 800 ; sub nom. 
Oliver v. Bakewell, 4 Gwill. 13 81. 

Annotation : — Mentd. Alabaster v. Harness, [1894] 2 Q. B. 


1147. -.] — A debtor of a bkpt., sued 

at law by the assignees filed a bill for discovery, 
whether they had not signed his certificate on 
consideration of his giving evidence in the action ; 
a demurrer was allowed. — Selby v. Crew (1794), 
2 Anst. 504 ; 145 E. R. 949. 

1148. .] — To a bill against two defts. 

for a discovery whether pltfs. were not employed 
by one of defts., a peer, as solrs. to present & pro- 
secute a petition to the House of Commons on 
behalf of the other defts., complaining of an undue 
election & return, a general demurrer was allowed ; 
principally, because such a transaction amounts 
to maintenance at l, he common law ; & incidentally 
on the grounds of public policy, & because the dis- 
covery could have no effect to enable pltf. to 
maintain any action . — Wallis v. Portland 
Puke) (1798), 8 Bro. Pari. Cas. 161 ; 3 E. R. 
508, II. L. 


139; Findon Parker^ 1843 >,^1 2L? j" Ex* 444^; Resell 

C(W188 2 } t 1 T 0 i?i M 'u 660 J ^Cambrian Mining 
it n 1 if Z M? * 1 i i : gradWhr.Newdegate (1883), 
U?*?- D. 1 : Harris v. Brisco (1886), 17 Q. B. D. 504 ; 
Alabaster v. Harness, [1895] 1 Q. B. 331) ; Neville v. 
London Express Newspaper, [1919] A. C. 368. 

1149. - — .] — Proof under a Commission 

ol tfkpcy. refused : the party claiming the debt 
bera charged by the examination of the bkpt. 
with the receipt of money ; & refusing a disclosure 
as to the receipt & application on the ground, that 

m oS?,, tr nd criminate him .— Ex p. Symes 
(1805), 11 Ves. 521 ; 32 E. R. 1191. 

TT ~T*] — Transfer of stock under an 
apeement to satisfy the deficiency in the accounts 
of a banters clerk, though he is not a party, 
amounts to a composition of felony, to prevent a 
prosecution. Deft, therefore may protect himself 
by plea from discovering, not only the broad 
leading fact, but any fact, the answer to which 
may form a step in the prosecution. Qu. : 
whether a bill, stating a payment to protect an 
individual from prosecution for felony, desiring 


PART III. SECT. 9, SUB-SECT. 5. 

1134 1. Form of objection — Must be 
sworn to,] — To entitle a party to tho 
privilege ot non -production of docu- 
ments tho ct. must see from the cir- 
cumstances of the case & tho nature 
of the documents that there is reason- 
able ground to apprehend danger to tho 
party from his being compelled to 
produce them. A party claiming 
privilege from producing documents 
under an order for production, must 


swear that their production would 
criminate him. It is sufficient if ho 
swear that production •* might ’* 
criminate him. — A.-G. for Manitoba 
v. Kelly (1915), 33 W. L. R. 233, 963 ; 

W. W. R. 863 ; 10 W. W. R. 131.— 
CAN. 


i f: r, — - Necessity to show honest 
belief .] — Whore separate nlnJma f or 
damages for libel against a newspaper 
proprietor & other defts. are joined 
with a joint claim against them for the 


iiuei oc also With a joint claim 
against them for damages for con- 
spiracy to defame & injure, the pro- 

M r Jl the ££ W8 £ aper ' J . even where 

of an exact 
copy of the libel, oannot refuse to 
produce the manuscript of the libel, 
either on tho ground of privilege, or 

on . ^ 0un ^ that its production 
might tend to incriminate him, if the 
ct. comes to the conclusion that he 
does not honestly believe that its 
production will have that effect. To 
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tho assistance of the ct., is not open to demurrer 
on that ground. Plea, that the discovery will 
subject deft, to penalties, does not require the 
support of an answer ; as a plea of purchase for 
valuable consideration without notice does, as to 
facts, from which notice is inferred. — Claridge 
v. Hoare (1807), 14 Ves. 59 ; 33 K. R. 443, L. C. 

Annotation : — Distd. Derby Corpn. v. Derbyshire County 
Council (1897), 77 L. T. 107. 

1151. .] — The ct. in compelling a 

pltf. to exhibit evidence to which deft, is entitled 
to have access, will not compel him to lay himself 
open to a prosecution under the Stamp Acts. — 
Whitaker v. Izod (1809), 2 Taunt. 115 ; 127 
E. R. 1020. 

.] — A bill sought a discovery of 
the returns made by deft, to the Comrs. of Property 
Tax. The object of pltf. being to show that deft, 
represented that the profits of his business were 
less than what he had stated to pltf. who had 
purchased it. A demurrer was allowed. 

Qu. : whether a discovery of income tax returns 
could, under any circumstances, be compelled. — 
Mitchell v. Koecker (1849), 11 Beav. 380; 
12 L. T. O. 8. 550 ; 13 Jur. 797 ; 50 E. R. 803. 
Annotation: — Refd. Re. Hargreaves, [1900] 1 Ch. 347. 

1153. .] — Two Sicilies (King) v. 

Willcox. No. 1120, ante . 

1154 . .] — In a suit for an account, & 

where the cause has been set down for hearing ; 
the ct. will refuse an application, on the part of 
deft, for the production by pltf. of documents 
relating to the account. 

The ct. will not permit its machinery to be used 
in aid of a criminal prosecution, & will, therefore, 
pending a suit, refuse an application for documents 
necessary to support such prosecution. — Waters 
v. Shaftesbury (Earl) (1805), 13 L. T. 558 ; 12 
Jur. N. S. 3 ; Id W. R. 259. 

1155. .] — In an action for libel alleged 

to be contained in a letter, which, since it had 
been received by the person to whom it had been 
addressed, had been returned to & was in the 
possession of deft, who had written if, pltf. applied 
to a judge at chambers for inspection of such letter, 
in order to enable him to declare in the action. 
The judge made an order for such inspection, 
upon deft, declining to make an affidavit that the 
production of the letter would tend to criminate 
her : — Held : the judge had no power to make 
such order, inasmuch as, although pltf. might have 
obtained such inspection if he had proceeded under 
O. L. P. Act, 1854 (c. 125), s. 50, he was not 
entitled to it under Evidence Act, 1851 (c. 99), 
s. 0, under which the application must be considered 
as made, as a ct. of equity woidd not have granted 
discovery in this case, & the power of the common 
law ct. under that sect, is limited to cases in which 
discovery could have been obtained in equity, & 
that sect, is not altered or extended by the above 
sect, of C. L. P. Act. — Hill v. Campbell (1875), 
L. R, 10 0. P. 222 ; 44 L. J. C. P. 97 ; 32 L. T. 59 ; 
23 W. R. 330. 

Annotations : — Dbtd. Webb v. East (1880), 44 J. P. 200. 

Mentd. Lethbridge v. Cronk (1875), 33 L. T. 171. 


1156. -.] — Webb v. East, No. 374, ante . 

1157. - Libel.] — Lamb v. Munster, 
No. 1842, 'post. 

1158. Extends to wife.] — A bureau delivered for 
the purpose of repairs to a person, who discovered 
money in a secret drawer ; which he converted 
to his own use. This amounts to a felony ; & 
upon that ground a demurrer to a bill of discovery 
was allowed. A married woman may demur to 
a discovery, that may subject her husband to a 
charge of felony. — Cartwright v. Green (1803), 
8 Ves. 405 ; 2 Leach, 952 ; 32 E. R. 412, L. C. 
Annotations .—Refd. Hill v. Campbell (1875), L. It. 10 C. P. 

222 ; Webb v. East (1880), 5 Ex. D. 108. Mentd. R. v. 

Kerr (1837), 8 O. & P. 176 ; Merry v. Green & Dewes 

(1841), 10 L. J. M. C. 154 ; It. v. lteed (1842), 0 J. P. 206 ; 

Bridges v . Hawkesworth (1851), 21 L. J. Q. B. 75 ; R. v. 

Ashwell (1885), 16 Q. B. D. 190. 

1159. Extent of privilege — No Indictable offence.] 

— Chetwynd v. Lindon (1752), 2 Ves. Sen. 450 ; 
28 E. R. 288, L. C. 

Annotation : — Refd. Itedfem v. Itedfem, [1891] P. 139. 

1160. .] — The bill stated that a 

testator intended to republish his will, but was 
prevented from so doing by the fraud of the heir- 
at-law. A demurrer to so much of the bill as 
required him to discover whether testator did not 
intend to republish his will, was, under these 
circumstances overruled. — Dixon v. Olmiub (1787), 
1 Cox, Eq. Cas. 414 ; 29 E. R. 1227, L. C. 
Annotations: — Mentd. Podmore v. Gunning (1836), 7 Sim. 

044; Re McCollum, McCollum v. McCollum, [1901] 

1 Ch. 143. 

1161. .] — A. being sued at law by the 

trustee of a woman to whom he, A., had granted an 
annuity, in consideration of future illicit co- 
habitation, pleaded the illegal nature of the con- 
tract, & filed his bill against the trustee for dis- 
covery in aid of his defence : — Held : was entitled 
to such discovery. — Ben yon v. Nettlefold (1850), 
3 Mac. & G. 94 ; 20 L. J. Ch. 180 ; 17 L. T. O. 8. 
149 ; 15 Jur. 209 ; 42 E. R. 190, L. C. 

Annotation : — Mentd. Ayerst v. Jenkins (1873), L. R. 16 Eq. 

275. 


1162. Confined to party liable — Agent cannot 
object.] — The secretary & book-keeper of the East- 
India Co. were made defts. to a bill for a discovery 
of some entries & orders of the co. ; defts. demurred, 
for that they might be examined as witnesses ; 
also because their answer cannot be read against 
the co. ; the demurrer overruled, lest there should 
be a failure of justice, in regard the co. are not 
liable to a prosecution for perjury, though their 
answer be never so false. — Wych v. Meal (1734), 
3 P. Wms. 310 ; 24 E. R. 1078, L. O. 

Annotations : — Consd. Dummer v. Chippenham Corpn. 

(1807), 14 Ves. 245. Distd. Le Texier v. Ansnach (1808), 
15 Ves. 159. Oonsd. Portugal (Queen) v. Glyn (1840), 
7 Cl. & Fin. 460. Refd. Prioloan v. United States & 
Johnson (1866), L. R. 2 Eq. 059 ; U. S. A. v. Wagner 
(1867), 2 Ch. App. 582 : Welsbach Incandescent Gas 
Light Co. v. New Sunlight Incandescent Co. (1900), 
83 L. T. 58. 

1163. .] — A demurrer to a bill, by an 

annuitant, against an incorporated co., & their 
clerk, for a discovery of funds not appropriated, 
overruled on the ground of the clerk joining in the 
demurrer he having no right to demur. 

The clerk of such a co. is without the general 


entitle a deft, to refuse discovery on 
th6 last mentioned ground, his affidavit 
must show that he believes the pro- 
duction of the document will tend to 
incriminate him. — Kelly v. Colhoun, 
[1899] 2 I. R. 199; 33 T. L. T. 33. 
— IR. 

a. Extent of privilege — No criminal 
offence involved .] — Bill against hus- 
band Sc wife, charging that wife 
being entitled to dividends of Btook 
vested in pltf., Sc having obtained a 
promise of a power of attorney from 


him to roceive tho dividends, sub- 
stituted a general power to receive & 
transfer the principal, which pltf. 
exeouted, supposing it to be the limited 
one, Sc thereunder transferred the stock. 
Demurrer to discovery by husband 
Sc wife on tho ground that it might 
subject the wife to a criminal prose- 
oution : — Held : tho bill made no 
charge amounting to a oriminal offence. 
— M‘Daniel i?. FURLOnu (1833), 2 
Ir. L. Ree. N. 8. 4.— IR. 
b. — — .]— The statute, R. S. O., 


1887, o. 61, s. 5, has merely embodied 
tho existing law as to the protection 
of a witness against answering questions 
tending to criminate, though including 
the case of a party examined as a 
witness or for the purpose of discovery. 
In regard to affidavits of doouments ti e 
same privilege exists as in regard to 
questions put to a witness or party. — 
D’Ivry v. World Newspaper Co. op 
Toronto (1897), 17 P. li. 387.— CAN. 

o. Documents examined by 

court .] — In an action of divorce for 

M 2 
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Sect. 9 . — Resisting production — Grounds of privi- 
lege: Sub-sects. 5, 0 (fc 7.] 

rule, <fc may be made a deft, although he have no 
interest, might be examined as a witness. — - 
Gibbons v, Waterloo Bridge Oo. (1818), 5 
Price, 491 ; 1 Coop, temp . Cott. 385 ; 140 E. li. 073. 

1164. Privilege inapplicable — Perjury committed 
in suit.] — It is no answer to a motion for pro- 
duction of documents in the custody of a deft, 
that they tend to support an indictment pending 
against deft, for perjury committed in the cause. 

SR v. Gordon (1843), 13 Sim. 580 ; 13 L. .1. Ch. 
104 ; 7 ,lur. 1076 ; (JO E. R. 225 ; sub 7 tom. 
Price v. Gordon, 2 L. T. O. 8. 115. 

1165. Conspiracy.] — Bill against a corpn., 

trustees for a charity, for a discovery, <fc injunction 
against a resolution, depriving pltf. of his office 
of schoolmaster ; charged to have been procured 
by five of the members, including the bailiff, 
from improper motives, with reference to a parlia- 
mentary election. Demurrer by those five, on 
the ground, that no title was shown to discovery 
against them, &, ore ten us, that the charge would be 
the subject of a criminal prosecution, overruled. — 
Dummer v. Chippenham Corpn. (1807), 14 Ves. 
245 ; 33 K. K. 515. 

Annotations : — Refd. Kerr r. Hew (1840), 5 My. & Cr. 154 ; 
Portugal (Queen) v. Glyn (1840), 7 Cl. Fin. 460 ; Prioleau 
v. United States & Johnson (1866), L. K. 2 Eq. 659; 
U. S. A. v. WaRner (1867), 2 Ch. App. 582 ; Welsbaeli 
Incandescent Gas Light Co. v. New Sunlight Incandescent 
Co. (1900), 83 L. T. 58. Mentd. Mackintosh v. G. W. Ry. 
(1848), 18 L. J. Ch. 94 ; A.-G. v. Carrington (1850), 4 
Do G. & Sm. 140; Hayman r. Rugby School (1874), 
L. R. 18 Eq. 28. 

1166. Fraud.] — An agent charged with 

personal fraud cannot, by disclaiming interest, 

avoid answering fully. — B ulkelky v. Dunbar 

(1792), 1 Anst. 37 ; 145 E. li. 793. 

Annotation: — Mentd. A.-G. v. CheHteiilold (1854), 18 Reav. 
596. 

1167 . When part of bill answered.] — If 

a deft, answers a bill, he must answer fully ; & 
if lie is protected from answering, he must avail 
himself of his protection by plea or otherwise. 
The test of materiality of a fact alleged by pltf., 
is the service it would be in proving his case if 
admitted or answered in the affirmative by deft. 
Where the sole gist & object of a suit are to convict 
deft, in a penalty, a ct. of equity will not grant any 
incidental discovery ; but if such be not the object 
of the suit, a deft, who answers part of the bill 
cannot refuse to answer any other material parts on 
the ground that an admission of the facts inter- 
rogated might expose deft, to a criminal prose- 
cution. — C hadwick v. Chadwick (1852), 22 

L. J. Ch. 329 ; 20 L. T. O. 8. 272 ; 1(5 Jur. 1060 ; 
1 W. It. 29. 

AnnnUUion : — Refd. Hunnings v. Williamson (1883), 10 
Q. B. D. 459. 

1168. Effect of objection — No inference of 
guilt.] — Party demurring to the discovery, or 
witness refusing to answer facts tending to 
criminate himself : no inference to the truth of 
the fact. — L loyd r. Passingham (1809), 16 Vos. 
59 ; 33 E. R. 906. 


Sub-sect. 6. — Documents Exposing Party 

to Penalty. 

1169. Privileged.] — A man is not bound to dis- 
cover what may subject him to the penalty of an 


Act of Parliament. — Bird v. Hardwicke (1682), 
1 Vein. 109 ; 23 E. R. 349. 

1170. — —-.] — Wynn ?\ Doughty (1710), 2 
Eq. Cas. Abr. 77 ; 22 E. It. 67. 

1171. .] — If an information is filed for the 

payment of notes given to public uses & defts. 
file a cross bill against the relators for a discovery 
of the consideration of those notes they cannot 
demur though the discovery may subject them to 
a penalty. — Wildbork v. Parker (1729), Mos. 
124 ; 25 E. R. 308, L. O. 

1172. .] — Demurrer to information as sub- 
jecting deft, to pains & penalties. A demurrer 
may be put in after a plea is overruled. — East 
India Co. v. Campbell (1749), 1 Ves. 8en. 246 ; 
27 E. R. 1010. 


Annotation : — Refd. Robinson v. Kitcliin (1856), 2 Jur. N. S. 
57. 


1173. — .] — Bill by an ecclesiastical rector 
against an occupier for an account of tithes ; deft., 
by his answer, not only insisted on a modus, but 
alleged that pltf. was simoniacally presented, & 
stated certain facts as evidence thereof. The 
occupier afterwards filed his cross bill against the 
rector, to establish the modus, & for a discovery 
of various matters with reference to the purchase 
of the advowson by the rector’s father, & calcula- 
tions made of the value of the tithes & moduses ; 
a lease alleged to have been granted by the pre- 
ceding incumbent to the rector’s father ; & the 
collection of the tithes & moduses by pltf. & his 
father during the incumbency of the preceding 
vicar. The rector by his answer stated, that the 
matters charged by the occupier’s bill, & to which 
he objected to make answer, would, if confessed, 
furnish evidence, or lead to evidence in support 
of the charge of simony, or would aid the proof of 
the charge, & would subject deft, to forfeiture & 
penalties. Exceptions being taken to the answer 
for insufficiency, they were, on argument, over- 
ruled, on the ground that a party protecting liim- 
self from a discovery which may subject him to a 
penalty, is not bound to answer a single link in 

the chain of evidence. — Southall v. (1831), 

You. 308 ; 159 E. R. 1010. 

1174. .] — The ct. refused to entertain an 

application by a deft, in an action on a bill of 
exchange, to compel pltf., a stock-broker, to pro- 
duce his book, in order to enable deft, to plead that 
the bill, which was an accommodation bill, had 
been indorsed over to pltf. by the drawer, for 
differences in stock-jobbing transactions, on the 
ground that deft, had no direct interest in the book. 
Semble : the ct. will not compel a party to produce 
a document, the production of which might subject 
him to penalties. — Pritchett v. Smart (1849), 
7 0. B. 625 ; 6 Dow. & L. 702 ; 18 L. J. C. P. 211 ; 
13 L. T. O. 8. 95 ; 137 E. R. 247. 

1175. .] — An allegation in an answer to a 

bill against brokers, partners, for an account of 
dealings in stock, that discovery would expose 
defts. to penalties under Stock -jobbing Act, 1733 
(c. 8), is sufficient to protect defts. from the dis- 
covery. — Robinson v. Lamond (1851),! 5 Jur. 240. 


Annotation : — Distd. Robinson v. Kitchin (1856), 21 Reav. 
365. 


1176. Privilege inapplicable — When liquidated 
damages only.] — By an indenture, a farm & lands 
were demised to a tenant at a yearly rent, & also 
under & subject to certain yearly payments, in 


adultery, at tho instance of a husband 
against a wife, pursuer called upon 
the alleged paramour, as a haver to 
produce any documents or corre- 
spondence, between him & defender, or 
any other person concerned in any way, 
directly or indirectly, with tho matters 


at issue between the parties. The 
compearer objected to the production 
of these papers on the ground of their 
tendency to criminate him. This 
objection was also repelled, & the 
papors ordered to be produood & 
exhibited to the Sheriff Commissary, 


so that he might determine wbothor 
or not, all or any of them ought, 
according to the rule of law applicable 
to such cases, to be put into process. — 
Don v. Don (1848), 10 DunJ. (Ct. of 
Sohh.) 1046 ; 20 Sc. Jur. 387.-—SOOT. 
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case the tenant should not crop, manure, & manage 
the farm in manner therein specified & covenanted ; 
& also in case the tenant, in the last three years 
of the term, should sow more than seventy acres 
of clover in one year, the additional rent of £10 an 
acre for every acre above seventy acres, for the 
residue of the term : — Held : the additional rents 
were in the mature of liquidated damages, & not of 
penalties ; & therefore, on a bill filed by the land- 
lord for a discovery of breaches of the covenants 
in aid of an action at law, a plea that the discovery 
might subject the tenant to penalties, was over- 
ruled. — .Tones v. Green (1829), 3 Y. & J. 298 ; 
148 E. R. 1193, Ex. Ch. in Eq. 

Annotation .—Mentd. Denton v. Richmond (1833), 3 Tyr. 
630. 

1177. When no penalty Incurred.] — The 

Stock-jobbing Act, 1733 (c. 8), only applies to 
“ public ” stocks & securities, & not to railway & 
joint stock shares ; &, therefore, as no penalty is 
attached to stock-jobbing dealings in such shares, 
a stockbroker is compellable to make full dis- 
coveries respecting them. 

When a deft, incurs no penalties, he cannot 
resist a discovery by alleging the illegality of the 
transaction. — Williams v. Trye (1854), 18 Bcav. 
360; 2 Eq. Rep. 766; 23 L. J. Ch. 860 ; 23 
L. T. O. S. 72 ; 18 Jur. 442 ; 2 W. R. 314 ; 52 
E. R. 145. 

1178 . No penal offence.] — An application 

by a sanitary authority to the county ct. for an 
order under Rivers Pollution Prevention Act, 
1876 (c. 75), s. 10, requiring a person to abstain 
from the commission of an offence under the pro- 
visions of that Act, is not a penal proceeding, 
inasmuch as until the order has been made & has 
been disobeyed no question of penalty can arise, 
<fc the proceeding is therefore one in which dis- 
covery & interrogatories may be allowed. — 
Derby Corpn. v. Derbyshire County Council, 
[1897 J A. C. 550 ; 66 L. J. Q. B. 701 ; 77 L. T. 
107 ; 62 J. P. 4 ; 46 W. R. 48, H. L. ; affg. S. C. 
svb worn. Re Derbyshire County Council & 
Derby Corpn., [1896] 2 Q. B. 297, C. A. 

Annotation : — Mentd. R. v. Manchester Local Profiteering 

Committee, Ex p. L. & Y. Ry. (1920), 89 L. J. K. B. 
1089. 

1179. Exception — When agreement to give dis- 
covery.] — South Sea Co. v. Bumpstead (1728), 
Mos. 74 ; 1 Eq. Cas. Abr. 77 ; 25 E. R. 279. 
Annotation : — Consd. Green v. Weaver (1827), 1 Sim. 104. 

1180. When agreement to pay.] — African 

Co. hires deft.’s ship to freight, deft, covenants not 
to trade in any of the goods in which the co. deal, 
& in such case covenants to pay double the value 
for all goods, with liberty to the co. to deduct the 
same out of the freight. The co. bring a bill to 
discover whether deft, did trade in any of the 
goods. Though this be a penalty, yet it being 
deft.’s own agreement, deft, is bound to discover. — 
African Co. v. Parish (1691), 2 Vern. 244 ; 23 
E. R. 758. 

Annotation : — Reid. Grocn v. Weaver (1827), 1 Sim. 404. 

1181. When excluded by position.] — A 

broker in the City of London must answer a bill 
of discovery in aid of an action brought against 
him by his employer for misconduct, although the 
discovery will subject him to the penalty of a 
bond given by him to the corpn., on Ins admission. 
— Green v . Weaver (1827), 1 Sim. 404 ; 6 
L. J. O. S. Ch. 1 ; 57 E. R. 630. 

Annotations : — Consd Glynn v. Houston (1836), 1 Keen, 329. 
Folld. Robinson v. Kitchin (1856), 8 De G. M. G. 88. 
Reid* Chadwick v. Chadwick (1852), 22 L. J. Ch. 329 ; Re. 


Mexican & South American Go., Aston’s Caso (1859), 4 
Do G. & J. 320. Mentd. Pearson v. Knapp (1833), 1 
My. & K. 312 ; Moore v. Langford (1835), 6 Sim. 323. 

1182. .] — A man who holds himself 

out to the world as a sworn broker, thereby 
impliedly asserts that he has taken the steps 
necessary to qualify himself to act as such, & he 
will be bound to give discovery, to parties employ- 
ing him as a broker, respecting his dealings & 
transactions as such, though he may thereby 
subject himself to pecuniary penalties, payable 
to the City of Ixmdon, for acting as a broker with- 
out payment of the fees imposed by 57 Geo. 3, 
c. 60. — Robinson v. Kitchin (1856), 8 De G. M. & 
G. 88 ; 25 L. J. Ch. 441 ; 26 L. T. O. S. 304 ; 
2 Jur. N. S. 294 ; 4 W. R. 344 ; 44 E. R. 322, L. JJ. 

1183 . When liability admitted.] — If 

deft, makes statements in his answer sufficient to 
show that he has incurred penalties, he cannot 
refuse to produce documents referred to in it, on 
the ground that they afford evidence of his being 
subject to the penalties. — Ewing v. Osbaldiston 
(1834), 6 Him. 608 ; 58 E. R. 721. 

Annotation: — Reid. Two Sicilies (King) v. Willcox (1851), 
1 Sim. N. S. 301. 

Sec , also , Part II., Sect. 3, sub-sect. 2, ante . 


Sub-sect. 7. — Documents Exposing Party 

to Forfeiture. 

1184. Privileged.] — A deft, cannot be forced to 
make discovery of a forfeiture. — ('ary & Cot- 
tington v. Mildmay (1590), Toth. 7 ; 21 E. R. 107. 

1185. .] — Borrington v. Borrington 

(1669), 3 Rep. Ch. 32 ; 21 E. R. 720. 

1186. .] — Monnins v . Monnins (Lady) 

(1672), 2 Rep. Ch. 68 ; 21 E. R. 618. 

Annotations:— Consd. Hambrook v. Smith (1852), 17 Sim. 

209. Reid. A.-G. v. Duplcssis (1752), Park. 144 ; Chester 

v. Wortley (1856), 17 C. B. 410 ; Hurst v. Hurst (1874), 

30 L. T. 698. 

1187. .] — Fane v. Atlee (1700), 1 Eq. Cas. 

Abr. 77 ; 21 E. R. 800. 

1188. .] — Prohibition granted to a suit in 

equity for discovery of matters to make deft, 
forfeit his freehold. — Firebrass’s Casf (1700), 
2 Salk. 550 ; 91 E. R. 465. 

1189. .] — A.-G. v . Vincent (1724), Bunb. 

192 ; 2 Eq. Cas. Abr. 378 ; 145 E. R. 644. 
Annotation: — Reid. U. S. A. v. McRae (1867), L. R. 4 Eq. 

327. 

1190. .] — Deft., as to so much of the bill 

as sought to discover whether after institution, 
etc., to A., he was not presented to two other 
livings, & instituted, etc., demurred, as such 
discovery tends to show an avoidance of A. The 
demurrer allowed, because he is not obliged by a 
discovery to subject himself to a forfeiture, or any 
thing in the nature of a forfeiture. — Boteler v. 
Aldington (1746), 3 Atk. 453 ; 26 E. R. 1061, L. C. 

Annotations: — Distd. Sloraan v. Kelly (1840), 4 Y. & C. Ex. 

169. Mentd. Mutter Chauvel (1816), 1 Mor. 4 75. 

1191. .] — Demurrer lies to a bill for dis- 
covery of an assignment of a lease without licence, 
if it does not expressly wave the forfeiture. — 
Uxbridge (Lord) v. Staveland (1747), 1 Ves. Sen. 

56 ; 27 E. R. 888, L. C. , _ 

Annotation .—Mentd. Keppell v. Bailey (1834), 2 My. & K. 

517. 

1192 . .] — Demurrer allowed to a discovery 

of the fact of a marriage, which, if taken place 
without consent would cause a forfeiture of an 
(‘state ; the bill charging there was such marriage 
& no consent. — Chancey v. Fenhoulet (1751), 


PART III. SECT. 9, SUB-SECT. 7. 

d. Privileged in court of equity — 


When likely to invalidate title in court 
of law.] — A ot. of equity will not 
compel tenant to make a discovery 


which may invalidate his title in a 
ot. of law. — Lowthjsr v. Troy (1794), 
Ridg. L. & S. 192.— IR. 
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Ic ge: Sub-sects. 7 & 8.J 

2 Ves. Sen. 265; 28 E. R. 3 71; sub nom, 

Ciiauncey v . Taiiourden, 2 Atk. 392, L. C. 

Annotations : — Difltd. Lucas v. Evans (1745), 3 Atk. 260 ; 
Sloman v. Kelly (1840), 4 Y. & G. Ex. 169, Held. Ham- 
brook v. Smith (1852), 21 L. J. Ch. 320. 

1193 . ,] — Sampson v. Swettenham, No. 

995, ante . 

1194. When protection does not apply — Deter- 
mination ol interest.] — A. gives his wile the whole 
surplus of his personal estate, but if she marries 
again, then she is to deliver up half to his brother, 
A his heirs. A bill brought to discover whether she 
is married ; she demurred to the discovery, as it 
would subject her to a forfeiture. This being a 
conditional limitation over of an estate, she must 
show she has performed the condition ; & the 
demurrer was overruled. — Lucas v. Evans (1745), 

3 Atk. 260 ; 26 E. R. 951, L. C. 

Aimotations : — Expld. A.-G. v. Lucas (1843), 7 Jur. 1080. 
Refd. A.-G. v. Duplessis (1752), Park. 144 ; Pyc v. 
Butterfield (1864), 5 B. & S. 829. 


1195 . ,] — Where deeds existed, in 

which, in the event of the ct. deciding one way, 
pltf. would have no interest, but if it decided 
another way he would — deft, cannot protect 
himself against discovering in whoso possession 
they are ; nor can he, because discovery might have 
the effect of making the estate go over away from 
him. — II ambrook v . Smith (1852), 17 Sim. 209 ; 
21 L. J. Oh. 320 ; 19 L. T. O. S. 30 ; 16 Jur. 144 ; 
00 E. R. 1109. 

Annotations : — Apld. Hurst v. Hurst (1874), 30 L. T. 698. 
Refd. Chester v. Wortley (1856), 17 C. B. 410. Mestd. 
Langton v. Waite (1866), 15 L. T. 204. 

1196. Privilege Inapplicable— 13 Eliz. c. 5— 
Party to deed.] — A party cannot refuse to make an 
affidavit as to documents in his possession, on the 
ground that he may be liable, as a party to one of 
such documents, to criminal proceedings under 
sect. 3 of the above Act. — Bunn v. Bunn (1864), 
4 De G. J. & Sm. 316 ; 3 New Rep. 679 ; 10 L. T. 
211 ; 12 W. R. 561 ; 46 E. R. 941, L. JJ. 

1197. Extent of privilege — Purchaser.] — A bill 
brought to discover whether A, under whose will 
deft, claims, was a papist at the time of a purchase 
made by A. of the estate from pltf. ’a ancestor. 
Deft, pleads, as to the discovery, 11 Will. 3, c. 4, 
by which, if A. was a papist, she was disabled to 
take. Under the rule, a man is not obliged to 
accuse himself, is implied, that he is not to discover 
a disability in himself ; & as A. would not have been 
obliged to discover, deft., who claims under the 
same title, is entitled to the same privileges, & 
takes the estate under the same circumstances. 
The plea allowed.— S mith v. Read (1737), 1 Atk. 
520 ; West temp. Hard. 10 ; 2 Eq. Cas. Abr. 378 ; 
26 E. It 332, L. 0. 

A nnotationsjj- Apld. Jones v. Meredith (1739), 2 Com. 661. 
Distd. Harrison*. Southoote (1751), 1 Atk. 528 ; Slornan 
v. Kelly (1840), 4 Y. Sc C, Ex. 169. Refd. A.-G. v. 
P* u ?*r e ^?! s l ark * 144 ; Adams v. Batley (1887), 

1198. Extends to executor.] — B. 

a purchaser, under a decree, of the first presenta- 
tion to a Jiving of which A. is seised for life of the 


advowson, afterwards takes a conveyance from A. 
of the second presentation to the same living, & 
sells the first presentation to the present incumbent. 
To a bill by A. to set aside this transaction on the 
ground of fraud, praying a discovery, B. puts in 
an answer, refusing to make the discovery required, 
as tending to subject him to forfeiture on account 
of simony. B. having afterwards died, the suit 
is revived against his exor. ; — Held : he was 
entitled to the same protection that was claimed 
by B. — Parkhurst v. Lowten (1816), 1 Mer. 391 ; 
35 E. R. 718, L. G. 

Annotations: — Apld. Southall v. r (1831), You. 308. 

Refd. Shackoll v. Macaulay (1824), 3 L. J. O. S. Ch. 30 ; 

Short v. Mercier (1851), 3 Mac. & G. 205. 

1199 . Not collateral matters.] — Plea on 

the ground of forfeiture must be confined to pro- 
tect against a discovery of the act causing it, & 
not extend to matters collateral. — Weaver v. 
Meatii (Earl) (1750), 2 Ves. Sen. 108 ; 28 E. R. 
71, L. O. 

Annotation : — Reid. Chester v. Wortley (1856), 17 C. B. 410. 

1200. Exception — Secret trust.] — To a bill of 
heir against a devisee, alleging, that the devise was 
upon a secret trust or undertaking for charitable 
purpose, against Charitable Uses Act, 1736 (c. 36), 
a plea of Stat. Frauds, was ordered to stand for 
an answer, with liberty to except. — Stickland v. 
Aldridge (1804), 9 Ves. 516 ; 32 E. R. 703, L. C. 

Annotations : — Reid. Lomax e. Ripley (1855), 3 Sm. Sc G. 

48. Mentd. Podmoro v. Gunning (1832), 5 Sim. 485 ; 

Podmore v. Gunning (1836), 7 Sim. 644 ; Briggs v. Penny 

(1849), 3 De G. & Sm. 628 ; Oaton v. Caton (1865), 1 

Ch. App. 137 ; Re Boyes, Boyes v, Carritt (1884), 26 

Ch. D. 531. 

1201. Privilege not avoided — By amendment 
withdrawing charges.] — To a bill to set aside a 
conveyance as fraudulent, under 13 Eliz., c. 5, 
deft., by his answer, refused to answer any portion 
of it, on the ground that the statute imposed a 
forfeiture & six months’ imprisonment. After 
the time for excepting had expired, pltf. amended 
his bill, by striking out the aUegations of fraud, & 
by attempting to remove the objection, & he again 
filed the interrogatories. Deft., by answer, again 
insisted on the objection, & that the proceeding of 
pltf. was a mere snare, & he refused to answer any 
portion of the bill : — Held : the two bills wore 
substantially the same, & the answer to the first 
being deemed sufficient, deft, was not bound to 
answer the second. — Wich v . Parker (1856), 22 
Beav. 59 ; 27 L. T. O. S. 163 ; 2 Jur. N. 8. 582 ; 
52 E. R. 1029 ; sub nom. Wick v . Parker, 4 
W. R. 452. 

Annotation : — Refd. Clegg v. Edmonson (1856), 22 Beav. 125. 

Action for recovery of land.] — See Part II., 
Sect. 3, sub-sect. 4, ante . 


Sub-sect. 8. — Public Policy. 

1202. Grounds of privilege.] — The rule which 
protects documents from discovery where their 
disclosure would be injurious to the public interest 
is not limited to public official documents, but 
extends to documents of a private character, such 
as co mm u n ications which have passed between one 


PART III. SECT. 9, SUB-SECT. 

®* .Head °f department — Judge 
public interest .] — In an action for li 
Sc slandor pltf. ’« counsel insisted on i 
production of a certain anonym< 
letter by deft, to the Ontario go^ 
relating to the licensing of pltf.’e hot 
Ihe head of the department attend 
& declined to produce the letter 
the ground that it« production woi 
be injurious to the public service 
it was therefore privileged. The ju 


at tho trial, on pltf.’s counsel insisting 
on its production, ordered it to be pro- 
duoed, but stated that if the ct. should 
hold that the production was not com- 
pellable, any verdict rocovored would 
go for nothing. The letter was then 

S reduced Sc road. The judge told 
tie jury that the letter was not 
ovidence of libel as it was privileged, 
but that it could be looked at as 
evldenoe of malice on the slander 
count. The jury found for pltf. : — 
Held: tho question whether tno pro- 


duction of such a document was 
injurious to the public service, must 
bo determined not by the judge, but 
by the head of the department naving 
the custody of the paper, & the pro- 
duction of the document ought not to 
have been compelled. In the cir- 
cumstances the ot. ordered a new trial 
without oosts. — B radley v . McIntosh 
(1884), 5 O. R. 227. — CAN. 

f, .] — Where a head of 

a public department refuses in his 



167 


Part III. — Production and Inspection. 


of the parties to the action & his agent, the founda- 
tion of the rule being that the information cannot 
be disclosed without injury to the public interest, 
& not that the documents are official or 
confidential. 

By a contract between pltf. co. & deft. co. the 
latter sold the former a cargo of oil f. o. b. at A., 
in the Persian Gulf, for shipment before May 1, 
1915. Pltf. co. brought an action against deft. co. 
for an alleged breach of the contract in failing to 
load the cargo on pltf. co.’s steamer on her due 
arrival at the port of shipment. Deft. co. pleaded 
that it was an implied term of the contract that a 
pipe line which connected their tanks at that port 
with the oil producing districts of the interior 
should continue fit to carry oil, & that it had been 
cut by native tribes incited by the King’s enemies, 
& the supply of oil totally stopped ; & further, 
that on the interruption of the pipe line the British 
Admlty. had requisitioned the whole of the oil 
in deft, co.’s tanks. Pltf. co. before the trial 
made an application for discovery of a letter sent 
by deft. co. to their agents in Persia shortly after 
the cutting of the pipe line, & three cablegrams 
sent by these agents to deft. co. shortly after that 
occurrence & the application was opposed by deft, 
co. There was evidence to show that these 
documents had been considered by the Secretary 
of the Admlty., on whose behalf deft. co. had been 
instructed not to produce them on the grounds 
that they related to the campaign in Persia, & 
the policy, views, & intentions of the Admlty. 
in relation thereto, & to the position of the Admlty. 
with regard to their supplies of fuel oil, & that dis- 
closure of the documents would be detrimental 
to the interests of the State. It also appeared 
that the Admlty. , by reason of its interest in the 
maintenance of a supply of fuel oil to the fleet, & 
pursuant to powers conferred by statute, had 
acquired part of the capital of deft. co. & was 
represented on its board by two directors & was 
in close & confidential association with that co. : — 
Held : as there was evidence that in the opinion 
of the proper authority the documents could not 
be disclosed without prejudice to the public 
interest, discovery of them should not be ordered, 
& the application should bo refused. — Asiatic 
Petroleum Co., Ltd. v. Anglo Persian Oil Co., 
Ltd., [1910] 1 K. B. 822 ; 85 L. J. K. B. 1075 ; 
114 L. T. 045 ; 32 T. L. R. 307 ; 00 Sol. Jo. 417, 
C. A. 

1203. Publication against public policy — Objec- 
tion by head of department.] — After a collision 
between one of Her Majesty’s ships & another ship, 


it is the duty of the commanding officer of Her 
Majesty’s ship to forward a report of the collision 
to the Lords Comrs. of the Admlty. In a cause 
of damage against one of Her Majesty’s ships, a 
motion to inspect such report was refused, on 
affidavit by the Secretary to the Admlty., that it 
would be prejudicial to the public interests to 
allow such reports to be inspected. — H.M.S. 
Bellerophon (1874), 44 L. J. Adm. 5 ; 31 

L. T. 750 ; 23 W. R. 248 ; 2 Asp. M. L. <?. 449. 

Annotations : — Retd. Honnossy v. Wright (1888), 21 Q. B. D» 
509 ; Re Hargreaves, [19001 1 Oh. 347. 

1204. .] — Ford v. Blest (1890), 0 

T. L. R. 295. 

1205. .] — Latter v. Goolden (1894), 

cited, 24 T. L. R. 297, C. A. 

1206. .] — Where the head of a de- 
partment of govt, states at the trial of an action 
that the production of a particular document by 
the department would be injurious to the public 
interest the judge ought not to order its production. 
— Williams v. Star Newspaper Co., Ltd. (1908), 
24 T. L. R. 297 ; 72 J. P. Jo. 05. 

1207. .] — Where in the opinion of the 

Secretary of State for War it is not in the public 
interest that a man’s army medical history sheets 
should be produced, they are privileged from 
production, &, as the privilege is one of the Crown, 
it cannot be waived by the person to whom the 
documents relate. — Anthony v. Anthony (1919), 
35 T. L. R. 559. 

1208. Or other responsible official.] — 

Under Cos. Act, 1802 (c. 89), s. 115, the judge has a 
discretion as to making an order for the production 
of documents, & the Ct. of Appeal will not readily 
interfere with the exercise of his discretion, though 
it has jurisdiction to do so in a proper case. 

The liquidator of a co. in order to obtain evidence 
in support of a misfeasance summons which he had 
issued against the directors of the co. & the 
auditors, applied under the above sect, for an order 
that the surveyor of taxes should attend for 
examination & produce some balance-sheets of the 
co. which had been delivered to him for the purpose 
of assessment of income tax. The surveyor 
objected to produce these documents, & the Board 
of Inland Revenue supported his objection by a 
resolution that their production would be “ pre- 
judicial & injurious to the public interests & 
service.” The judge held that an order for pro- 
duction ought not to be made under the above 
sect. On appeal : — -Held : the exercise by the 
judge of his discretion ought not to be interfered 
with. 


affidavit of discovery to disclose certain 
correspondence & documents on the 
grounds that they are official com- 
munications made in pursuance of a 
public duty, Sc that the disclosure 
would be contrary to public policy or 
detrimental to the public interest or 
servioe, the ct.. in the absenoe of proof 
that the refusal is frivolous or 
vexatious, will not go behind it. — 
Barnicott v. Minister of Justice 
(1913), T. P. D. 691.— S. AF. 

g. Power of court to order pro- 
duction — Though privilege claimed by 
public department .] — In an action by 
pltfB. against the Commonwealth of 
Australia claiming money due for goods 
sold or delivered & work & labour done 
in pursuance of a written contract, it 
appeared that certain officials & others 
had made reports, given certificates, 
or written letters in reference to the 
work done Sc the goods supplied under 
the contract. In defts.’ affidavit of 
documents there was disolosed a bundle 
of State documents & on behalf of defts. 
objection to produce these was made 


on tho ground that they consisted solely 
of .departmental memoranda, etc.. Sc 
in tho opinion of tho Minister of State 
their production would be prejudicial to 
tho public service. Production of the 
dooumonts was called for at the trial 
& pltf.’s counsel applied for inspection 
of them. Tho Judge ordered the docu- 
ments to bo producod to him, Sc, 
after oxaminlng them found they were 
not in tho nature of State secrets or 
documents whoso admission would bo 
prejudicial to the public servioo, he 
ordered inspection, & they wore sub- 
sequently admitted as evidonco at the 
trial. — Queensland Pine Co. v. 
Australia ^Commonwealth of), 
[1920) St. R. Qd. 121.— AUS. 

h. ,] — i n an action for 

damages pursuor, who had been in 
partnership with defenders, averred 
that they had aooused him of fraudu- 
lently understating the profits of 
the portion of the business of which 
he was manager. Defenders pleaded 
veritaa / Sc craved a diligence for the 
recovery of documents, including in- 


como tax returns of tho profits of tho 
business which had been handed in 
by pursuor. The Inland Revenue 
objeoted to produce these returns, on 
the ground that they were confidential, 
& that it was prejudicial to the public 
interest, that they should bo rooovorod : 
— Held : the ct. had power in the 
oxorciso of its discretion to order pro- 
duction of documents in the custody of 
a public department, even though that 
department pleaded public interest as 
an objoction to thoir production, but, 
in the oiroumstanoes, it was un- 
necessary to order production of the 
documents in question. — Henderson 
v. M‘Gown, [1916] S. C. 821.— SCOT. 

k. Tetter written to Lord Chancellor 
— 13 y magistrates — Alleged to contain 
libel .] — In an action by a barrister 
against magistrates, for a libel which 
was contained in a letter written by 
them to tho Lord Chanoellor, in 
Justification of thoir conduct, the Lord 
Chanoellor, in the oiroumstanoes In 
which it came to his hands, refused 
to produoe it at the trial.] — C roke v. 



168 


Discovery, Inspection, and Interrogatories. 


Sect. 9 . — Resisting production — Grounds of privi - 
lege : Sub-sects. 8 & 0, Sect. 10. ] 

The question for decision was not necessarily 
the same as that which might arise, on the hearing 
of the misfeasance summons, with regard to a 
subpoena for the production of the documents in 
question (Romer, L.J.). 

It is not in every case essential that the principal 
officer of a govt, department should himself attend 
in ct. to take such an objection to the production 
of documents in the possession of the department. 
In many cases the ct. will be satisfied of the validity 
of the objection by other evidence — e.g., by the 
affidavit of a responsible officer (Wright, J.). — 
Re Hargreaves (Joseph), Ltd., [1900] 1 Ch. 347 ; 

m £ h * 183 5 82 L ‘ T - 132 5 48 W. R. 241 ; 
16 T. L. R. 155 ; 44 Sol. Jo. 210 ; 7 Mans. 354 ; 
4 Tax, Cas. 173, 0. A. 

1209. Head of department — Judge of public 
interest — Provided court satisfied he has had his 
mind brought to bear on it.] — K ain v. Farrer, 
No. 372, ante. 

1210. Subordinate officer — Documents his 
superior objects to produce.] — In an action for 
libel pltf., in his affidavit of documents, stated that 
ho had in his custody, in his capacity of governor 
of a colony, copies of communications which had 
passed either between the Secretary of State for 
the Colonies Sc himself as such governor, or between 
the Royal Comr. appointed to inquire into the 
affairs of the colony Sc himself as such governor, 
or between the Comr. Sc the Secretary of State ; 
& that the attention of the Secretary of State had 
been directed to the nature & dates of the docu- 
ments, Sc that he had directed pltf. not to produce 
them, Sc to object to their production, on the 
ground of the interest of the state & of the public 
service, <fe that pltf. therefore objected to produce 

on ! hose pounds : — Held : on motion for 
liberty to inspect the documents, the motion must 
be refused. — H ennkssy v. Wright (1888), 21 

r £ 09 j 57 JL.- J* Q* B- 530 ; 59 L. T. 323 ; 
53 J. P. 52 ; 4 T. L. R. 597, D. O. 

Annotations Apia. Ford v. Bloat (1890), (i T. L. R. 295. 

[ 02 L. T * ; Hargreaves, 

r i> 7 nr **i 7, Marks v. Beyfus (1890), 54 

fefc’MTKTi i-B? 5 

.‘t/iIKU. k - “• ra ‘ 

XT 121 1 1 : .]— Wright Sc Co. v . Mills, 

No. 1119, ante. 

1212. Judge should intervene — To prevent pro- 
duction.] — If is the duty of a judge, if it is sought 

Pa Q Ao AD1 i < 183 °h 4 Ir*. L. Kcc 7 lBtTB 0 rT 

1 . Reports of official* — Made in 
discharge of duty .] — -Reports made in 
the discharge of the duties of their 
respective offices by Govt, officials to 
the Crown or its ropz'osontatives are 
state documents and their production 
in ct. cannot bo enforced . — M ‘ Elve ne y 
<\Connellan (1804), 17 I. C. L . R . 55. 

m. 

“w 011 P ublic offleere 
are not entitled or compellable to 
produoe written communications made 
officially, relative to the 
character & conduct of a party 

& ine S°F a Pwhlie office, the pro- 
L? ni°^^ eiug # -'manded with a view 
°* damages, against the 

appW.-scot . Vah8 (1 822,1 1 Sh - Sc - 


n. 


unruv* T ~7"d— A motion for dili- 

SSS- obtain an excerpt from the 
' * to8 Pooh)r of schools 
n on tho ground that it was 

over which the ct. had 
no power. — S turrook v. Grkio (1849), 


12 Dunl. (Ct. of Sess.) 166. — SCOT. 

7 “ ~~ — •] — When a Govt, de- 
partmont objects to the production 
of documents on the ground that 1 in 
their opinion the production would be 
prejudicial to the public service, the ct. 
will not consider the question, but will 
refuse to grant diligence on their 
recovery even in actions whore the 
Govt, department is pursuer. 

In an action at the instance of the 
Lords Comrs. of the Admlty. against 
the owner of a trawler for damages in 
!nr S iR- e ?^ f Curios caused to one of 

H.M. s vessels through a collision, 
pursuers objected to a diligenco being 
granted for recovery of certain reports 
as to the collision, because their pro* 
duct on would be prejudicial to the 
public service, & an affidavit to this 
elTect by the Secretary to the Admlty. 

that t °^30 c ti°ii was taken 

fu J 1 i affidavit was not sworn by 
the First Lord of the Admlty. The ct 
repelled the objection & refused to grant 
diligence for recovery of the reports. — 
Admiralty Comrs. e. Aberdeen 
Steam Trawling & Fishing Co 
119083 S. C. 335.-HSCOT. ** 


| to produce any official document of state at the 
trial of an action, to interpose & prevent its being 
produced or any secondary evidence of it being 

? iven. — C hattekton v . Secretary of State for 
ndia in Council, [1895] 2 Q. B. 189 ; 04 
L. J. Q, B. 676 ; 72 L. T. 858 ; 59 J. P. 590 ; 11 
T. L. R. 402 ; 14 R. 504, 0. A. 

1213. Political communications — Independent 
sovereign prince.] — An independent sovereign 
prince was possessed of two promissory notes of 
the East India Co. In the course of a war between 
this sovereign Sc the co. the notes were taken as 
spoils of war. The prince filed a bill against the 
co. for the recovery of the notes, Sc upon the coming 
in of the answer moved for the production of 
documents. The Master of the Rolls decided that 
when a govt, is properly made a deft, to a suit in 
which its acts can be impeached, it cannot refuse 
to produce relevant documents on the ground that 
they are political communications between itself 
& its agents, or between its agents with one 
another ; but, upon appeal : — Held : pltf. was not 
entitled to production, they being political com- 
munications, relating to matters of govt. Sc state 
affairs, which had passed between the co. & their 
agents. 

The refusal to compel such production is 

grounded on the reason that such production 

would be prejudicial to the public interests, & 

therefore against public policy ; Sc, also, that such 

matters are from their nature exempt from 

municipal jurisdiction. — Wadeer v. East India 

Co. (1856), 8 De G. M. Sc G. 182 ; 2 .Tur. N. S. 

407 ; 4 W. R. 421 ; sub nom. Coorg (Rajah) v. 

East India Co., 25 L. J. Ch. 345; sub nom. 

Veer Rajundur Wadeer (ex-Rajah of Coorg) 

v. East India Co., 27 L. T. O. S. 30, L. JJ. 

Annotation Refd. Hennessy v. Wright (1888), 21 Q. B. D. 
509. 

1214. Books of post office.] — Crew v. Saunders 
(1735), 2 Stra. 1005 ; 93 E. R. 997. 

1215. Records of divorce division.] — Cropley 
(otherwise Ingersoll) V. Cropley (1920), 150 
L. T. Jo. 283. 

1216. East India Company — Report of board of 
inquiry.] — -Where an information is filed by the 
A.-G. against an officer of the East India Co., 
on charges of delinquency there, founded upon 
the report of a board of inquiry in India, deft, 
has no right to have an inspection of that report, 
nor has this ct. any discretionary power to grant 
it. — R. v . Holland (1792), 4 Term Rep. 091 ; 
100 E. R. 1248. 

Annotation : — Reid. It. v. Mitchel (1848), 3 Cox, C. C. 1. 

jP recognition — Proceeded upon by 


upo'i 

procurator-fiscal .] — A party who has 
been apprehended at the instance of the 
procurator-fiscal on a criminal charge, 
brought an action of damages against 
him for wrongous imprisonment, & 
moved for production of the principal 
precognition on which the procurator- 
fiscal had proceeded : — Held : the 
motion must be refused in respect the 
Crown declined to produce the pre- 
cognition, & no sufficient cause for ita 
production had been shown to the ct. — 
-—Donald v. Hart (1844), 6 Dunl. (Ct. 
of Boss.) 1255 ; 16 Sc. Jur. 543.— SCOT. 

Q* Instructions issued by Inland 
Revenue — For guidance of excise officers . ) 
— In an action at the instance of an 
excise officer against brewers for 
damages for injuries sustained by the 
pursuer while engaged in the perform- 
ance of his duty in sampling beer on 
defenders* premises, defenders moved 
for a diligence to recover the instruc- 
tions Issued by the Inland Revenue 
as to drawing samples. The Inland 
Revenue objected on the ground that 
the recovery sought would be pre- 
judicial to the public service : — Held : 
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1217. Books.] — Steward v. East-India 
Oo. (1742), 9 Mod. Rep. 387 ; 88 E. R. 524. 

1218. Correspondence.] — A correspond- 

ence having passed between the ct. of directors of 
the East India Co. & the comrs. for the affairs of 
India relating to a dispute which had arisen with 
respect to a commercial transaction in which the 
co. had been engaged with a third party : — Held : 
the correspondence was, on the ground of public 
policy, a privileged communication, &, conse- 
quently, the co. were not bound to produce, or 
set forth the contents of it in answer to a bill of 
discovery, filed against them by such third party, 
in relation to the transaction to which it referred. 
— Smith v. East India Co. (1841), 1 Ph. 60 ; 11 
L. J. Ch. 71 ; 0 Jur. 1 ; 41 E. R. 550, L. C. 


Annotations : — Apld. Hennessy v. Wright (1888), 21 Q. B. D. 
509. Reid. H.M.S. Bellerophon (1874), 44 L. J. Adm. 5 ; 
Hughes v. Vargas (1898), 9 T. L. R. 551 ; Asiatic Petro- 
leum Co. v . Anglo -Persian Oil Co., [1916) 1 K. B. 822. 


1219. 


Authority to dispossess of lease.] 


Demurrer to a bill against the East India. Co. & 
their secretary, praying that defts. might discover 
by what authority pltf. was dispossessed of a 
lease for supplying Madras with tobacco, pltfs. 
intending to bring an action, overruled. — Mooda- 
lay v. Morton (1785), 1 Bro. C. C. 409 ; Dick. 
052 ; 28 E. R. 1245. 

Annotations ; — Consd. Bellwood r. Wethcrell (1835), 1 
Y. & C. Kx. 211 ; Glyn v. Soares (1835), 1 Y. & C. Ex. 
644. Refd. Angell v. Angell (1822), 1 Sim. & St. 83 ; 
Glasscott v. Copper-Miners’ Co. (1840), 11 Sim. 305; 
Prioleau v. United States & Johnson (1866), L. It. 2 Eq. 
*659. 


1220. Letter to public officer — By private indi- 
vidual.] — A letter written by a private individual 
to a public officer, complaining of the misconduct 
of a person under him, is not privileged from dis- 
closure as an official communication. — Blake v. 

Pilfold (1832), 1 Mood. & R. 198, N. P. 

Annotations : — Reid. Henwood v. Harrison (1872), L. R. 

7 C. P. 606. Mentd. Coxhead v. Richards (1846), 2 C. B. 

569. 

1221. Reports of medical officer-— To governor of 
prison.] — The reports of the medical officer of a 
prison in the course of his duty to the governor 
of the prison are not privileged from production. — 
Leigh v . Gladstone (1909), 26 T. L. R. 139. 

1222. Books of commissioners of army — At suit 
of officer’s widow.] — Access was granted to the 


books of the comrs. for stating & dete rmin i ng the 
debts of the army, at the prayer of deft., being an 
officer’s widow. — Moody v. Thurston (1720), 1 

Stra. 304 ; 93 E. R. 530. . „ 

1223. Report of inspector— To Local Govern- 
ment Board.] — (1) A properly authenticated order 
of the Local Govt . Board dismissing an appeal under 
Housing, Town Planning, etc., Act, 1909 (c. 44), 
ss. 17 & 39, is not open to objection on the ground 
that it does not disclose which of the officers of 


the Board actually decided the appeal. 

(2) Applt. to the Board is not entitled as of 
right, as a condition precedent to the dismissal 
of his appeal, either (ct) to be heard orally before 
the deciding officer, or (b) to see the report made 
by the Board’s inspector upon the public local 
inquiry. — Local Government Board v. Arlidge, 
[1915] A. C. 120 ; 84 L. J. K. B. 72 ; 111 L. T. 
905 ; 79 J. P. 97 ; 30 T. L. R. 072 ; 12 L. G. R. 
1109, II. L. ; revsg . S. C. sub nom. R. v. Local 
Government Board, Ex p. Arlidge, [1914] 


1 K. B. 100, C. A. 

Annotations As to (2) Refd. Hall v. Manchester Corpn. 
(1915), 84 L. J. Ch. 732 ; R. v. Amphlett, [1915] 2 K. B. 
223 ; R. v. Central Tribunal, Ex p. Parton (1916), 86 
L. J. K. B. 799 ; R. v . London Appeal Tribunal, Exp. 
Sparrow (1918), 62 Sol. Jo. 383 ; Dowling v. G. E. Ry. 
(1919), 88 L. J. K. B. 380 ; R. u. Housing Appeal Tribunal, 
[1920] 3 K. B. 334. Generally , Mentd. Cassel v. Inglis, 
11916] 2 Cb. 211 ; Clements v. County of Devon Insce. 
Committee, [1918] 1 K. B. 94: Do Vcrtouil v. Knaggs, 
[1918] A. C. 557 ; Everett v. Griffiths, [1921] 1 A. C. 031; 
Wilson v. Esauimalt & Nanaimo Ry., [1922] 1 A. G. 202. 


Sub-sect. 9. — Corporation Books and 

Documents. 

1224. Reports & minutes of committee.] — 

Bristol Corpn. v. Cox, No. 360, ante . 

See, also, Corporations, Vol. XIII., pp. 421- 

424. 


Hect. 10.— WAIVER OR LOSS OF PRIVILEGE. 

1225. Submitting to answer.] — Where a man 
submits to be examined as to matters which will 
be penal upon him, equity will not interpose. — 


tho diligence must be refused. — 
Tierney v. Ballingall & Son (1896), 
23 It. (Ct. of Seas.) 512 ; 33 Sc. L. R. 
379 ; 3 S. L. T. 281.— SCOT. 


r. Document part of correspondence 
between officials .] — The fact that a 
document forms part of the corre- 
spondence between officials of the 
public service is not in itself sufficient 
to render it a privileged document or 
to establish tho fact that it would he 
prejudicial to the public interest to 
disclose it. 

Semble : in the absence of other 


special reasons, such correspondence 
would have to be disclosed. — Harkly 
West Bridge Co., Ltd. v. Colonial 
Government (1908), 25 S. C. 49. — 

AF. 

Letter addressed to Attorney- 
rc Delating to criminal charge .] — 

jroduction of a letter addressed 
A.-G. which relates solely to a 
of theft & its investigation, is 
tho public interest & the letter 
itoly privileged. For the same 
iu copy of such a letter written 
tho possession of a private 
>arty to a suit, or his attorney 
privileged . — M art noo witz 
tng (1916), C. P. D. 587.- 
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PART |l. SECT. 9. SUB-SECT. #. 

t. Pou% of court to order.) — There 


s no distinction botwoon a foreign & 
i domestic corpn., & notwithstanding 
die rule not to interfere in matters of 
ntomal management, the ot. has power 
uO compel the inspection of books in 
proper cases. — Merritt v. Copper 
Srown Co. (1902), 36 N. S. R. 383. 
—CAN. 

a. Communications between com- 
pany & adjuster.) — Communications 
between an insurance co. & their 
adjuster, in relation to an investigation 
concerning a loss by fire, aro privileged 
com muni cations, & the co. will not be 
compelled to produce them in a suit 
[or the recovery of the insurance for 
such loss. — Knapp v. City of London 
Insurance Co. (1885), 29 L. C. J. 
233 ; 8 L. N. 89.— CAN. 

to. Reports of officials — Made in 
course of duty.) — Reports of the various 
pfflcials & servants of a railway co. 
upon the occurrence of a flro alleged 
bo have been caused by sparks from a 
locomotive, & a% to the condition of 
the locomotive, if made in the repmlar 
courso of duty uuder tho rules of the 
co., are not privileged from production. 
—Bain v. Canadian Pacific Ry. Go. 
(1905), 15 Man. L. R. 544 .— CAN. 

e. Rooks of account— Where accu- 
racy of balance sheet compiled fro mi 
books admitted. ] — In an , 
dander with reference to the hnancial 
position of a society, deft, ploadod that 


io far as matters of fact wore stated, 
hey were true in their ordinary sense, 
fc, so far as comments were concerned, 
hey were fair & made bond fide on a 
natter of public interest, & the balance 
iheets ot the society wore relied on by 
left, in support of his allegations. In 
cue of their affidavits of discovery 
cltfs. set out certain books of account 
iz other documents from which theso 
calance sheets had been compiled. 
Deft, applied for inspection of theso 
cooks & documents : — field : inasmuch 
is the balance shoots were not im- 
peached but their accuracy was in fact 
admitted, & they were relied on by 
left, in support of his caee, the boqtcs 
}f account & other documents from 
vhich those balance sheets wore com- 
ciled wore not relevant to tho issue 
viised & tho ot. would not order 
nspection to be given.— Irish Agri- 
cultural Wholesale Society v. 
iff/’i/itrjw n Qim 47 1. L. T. 80.— IR. 


PART III. SECT. 10. 

d. Whether privilege lost — Ry 
making discovery material — In measure 
of damages. ] — In an action for libel 
brought against a newspaper pro- 
prietor, deft, will not, as a general 
rule, & in the absence of special 
reasons, be ordered to disclose the 
writer’s name of an amonymous letter 
whioh appeared in deft.*B newspaper 
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Sect. 10 . — Waiver or loss of privilege . Sects . 11 


East-India Co. v . Atkyns (1720), 1 Com. 346 : 
1 Sira. 168 ; 92 E. R. 1105, L. C. 

Annotations : — Reid. South -Sea Co. v. Bumstod (1728), 1 

Eq. Cns. Abr. 77 ; Green v. Weaver (1827), 1 Sim. 404. 

1226. .] — Taylor v . Milner, No. 563, 

ante. 

1227 » Setting out part of document — Remainder 
privileged.] — Belsham v. Harrison, Belsham 
v. Percival, No. 775, ante . 

1228. Offering to produce — Privileged docu- 
ments.] — Hefts. stated in the beginning of their 
answer that they could not answer further than 
as appeared therein, & in the various documents 
which were set forth in the schedule, & which they 
offered to produce. In the latter part of the 
answer they admitted the possession of various 
documents, but insisted that some of them were 
privileged communications, & that they were, 
therefore, not bound to produce them : — Held : 
after the offer of production in the beginning of 
the answer, pltf. was entitled to the production 
of all the documents mentioned in the schedule. — 
M‘Intosh v . Great Western Ry. Co. (1849), 1 
Mac. & G. 73 ; l II. & Tw. 41 ; 18 L. J. Ch. 169 ; 
13 L. T. O. 8. 201 ; 13 Jur. 179 ; 41 E. It. 1190, 
L. C. 


Annotations : — Distd. Mornington v. Mornington (1861), 2 
John. & H. 097. Refd. Ponarth Harbour, Dock & Ry. 
v. Cardiff Waterworks Co. (1860), 7 C. B. N. S. 816. 
Mentd. Waring v. M. S. & L. Ry. (1850), 14 Jur. 613. 

1229. By reference in pleadings.] — Roberts v. 
OppENHEfM, No. 390, ante. 


8e< t. 11 .— PRODUCTION FOR STAMPING. 

See Evidence Act, 1851 (c. 99), s. 6. 

1230. Party requiring production not an exe- 
cuting party — Interest in deed only alleged.] — The 

ct. will compel the production by a deft, of an 
unstamped agreement in his custody, to which 
pltfs, claim to be parties in interest, upon the 
instance of pltfs., in order that they may get it 
stamped, although pltf. he not an instrumentary 
party, & although pltfs.’ interest no otherwise 
appears than upon their own declaration, which 
proves a claim, but not an interest. Semble : the 
ct. would compel a pltf. to produce deeds, by 
attachment. — Bateman v. Phillips (1811), 4 
Taunt. 157 ; 128 E. R. 288. 

Annotations Consd. Ratcliffe v. Bloawbv (1825), 3 Bing. 

148; Rankin v. Hamilton (1850), 15 Q. B. 187. Reid. 


ThrdfaU v. Webster (1823), 7 Moore, 0. P. 559 ; Lawrence 

v. Hooker (1828), 2 Moo. k P. 9 ; Smith v. Winter (1838), 

1 Horn. & H. 45 ; Hall v. Balnbridge (1845), 1 Now Pract. 

Cas. 243. 

1231. .] — In an action between A. & B., the 

ct. refused a rule to compel B. to produce, for the 
purpose of stamping, an agreement between B. & 
C., although by an affidavit of C.’s, it appeared 
that the act complained of by A. arose out of this 
agreement. — L awrence v . Hooker (1828), 5 
Bing. 6 ; 2 Moo. & P. 9 ; 6 L. J. O. S. G. P. 193 ; 
130 E. R. 961. 

Annotation : — Refd. Hall v. Balnbridge (1845), 3 Dow. & 

L. 92. 

1232. .] — Where dofts. were alleged to have 

been in possession of a letter sent to them by 
another party, which letter, pltf. contended, 
operated as an agreement in which he was in- 
terested, though no party to it, & which it would 
be necessary for him to put in evidence as part of 
his case, the ct. made absolute a rule calling upon 
defts. to produce it at the stamp office, in order 
tli at it might be stamped as an agreement at the 
expense of pltf. - Hall v. Balnbridge (1845), 3 
How. & L. 92 ; 1 New Pract. Cas. 243 ; 14 

L. J. Q. B. 289 ; 5 1,. T. O. 8. 152 ; 9 Jur. 451. 

1233. Tenancy agreement — Production 

sought by purchaser of lessor.] — If two parts of an 
agreement be interchangeably executed between 
landlord & tenant, in an action upon the agree- 
ment by a purchaser of the premises, the ct. will 
not compel the tenant to produce his part to be 
stamped, unless such purchaser has applied to the 
vendor, or used every endeavour, without success, 
to find him. 

Qu. : as to the power of the ct. to restrain a 
party from taking an objection to evidence at 
nisi prim, e.g ., the production of an unstamped 
agreement. — Travis v. Collins (1832), 2 Or. & J. 
625 ; 2 Tyr. 726 ; 1 L. J. Ex. 244 ; 149 E. R. 263. 

Annotation: — Consd. Rankin v. Hamilton (1850), 15 Q. B. 

187. 

1234. Original alleged to be lost — Production of 

copy.] — Where deft, surreptitiously obtained pos- 
session of an unstamped agreement executed by 
himself &> pltf. , thereby preventing pltf. from 
affixing a stamp as he had intended, in 21 days 
after execution, & then swore that he had lost 
the agreement ; — Held : he must produce a copy 
in his possession to pltf., & if pltf. produced that 
copy stamped at the trial, deft, should be pre- 
cluded from producing the original. — Bousfield 
v. Godfrey (1829), 5 Bing. 418 ; 2 Moo. & P. 
771 ; 7 L. J. O. 8. 0. P. 158 ; 130 E. R. 1122. 
Annotations Distd. Trairs v. Collins (1832), 2 Cr. & J. 


& contained the libel complained of 
In an action for libel contained in ar 
anomymouy letter published in deft.*( 
paper, defts. on discovery refused tc 
disclose the writer’s name. Thoj 
later gave notice of their intentior 
to glvo In mitigation of daraagos 
evidence that the words complained 
of wore contained in a letter forwarded 
to the editor by a membor of the public, 
& published In the ordinary oourse oi 
business & bond Me. On pltf.'t 
upplicatidtt for further disoovory ; — 
Held: defes, had, by tholr notice, 
made the name of the correspondent 
material to the Issue of damages, & 
It must he disclosed. — Watt v. Syme 
& Co., 11914] V. L. R. 639. — AUS. 

~ Hu reading to defendant's 
solicitor-- 1 ortions of privileged letters .J 
I ltfs. sued deft, for specific por- 
a P ufirroement to purchase 
SS23f n Promises. Doft.’s solr. pre- 
nared a draft assignment which con- 
tained a covenant of indemnity bv 
pltfs., & sent it to pltfs.* solrs., P. k wj. 

ai>pi ? val - W. called upon B„ 
deft, s solr., & informed him that M. 


one of the pltfs., refused to sign ar 
deed which contained the covenan 
At this interview W. read to B. poitioi 
of a letter written with reference to tl 
proposed deed by the solrs. for tv 
of the pltfs. to V., the solr. of M., 
or another letter written by V. to j 
Deft, called upon pltfs. to prodiu 
those letters for inspection :—Held 
the letters were privileged, & the fa 
that portions of them had been ree 
to deft.’s solr. was no waiver of tl 
privilege as regarded the parts whi< 
wore not read. — K ay v. Poorunchan 
POONALAL (1880), I. L. li. 4 Bor 
631. — IND, 


f. -* By setting out in schedule 

documents as material — Order to produce 
scheduled documents not appealed 
against .] — Petitioners filed an affidavit 
stating that the matters in issue would 
appear from the documents mentioned 
in a schedule annexed thereto. Upon 
this affidavit the case was again reforred 
to the master, who ordered the pro- 
duction of all the documents in 
petitioner's power relating to the 
matter, Sc the older referred to that 


affidavit. That ordor was not appealed 
against. Petitioners refused to pro- 
duce some of these documents, tho 
relation of which to the matter in issue 
they denied by affidavit. The master 
ordered tho production of the withheld 
documents. Against that ordor 
petitioners appealed : — Held : their 
first affidavit, & tho order unappealed 
against, concluded them ; & they 

must produce those documents.— 
{toy. Reilly (I860), 18 Ir. Jur. 
166 . — IR. 


oy a diligence — No motion made for 
withdrawal from process .] — A 1 >tter 
alleged to bo confidential had, i the 
course of making up the record been 
recovered from one of the part .os, by 
a diligence at the instance of tie other 
party. & no motion had been i lade for 
its withdrawal from process ? — field : 
an objection to its produotioi at the 
trial must bo repelled. — Hj rculrs 
Insurance Co. v . Hunter (1836), 15 
Sh. (Ct. of Sess.) 800; 12 F*c. Coll. 
786.— SCOT. 
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625. Apld. Biair v. Ormond (1847), 1 Do G. & 3m. 428. 

Jf.F. Rankin v. Hamilton (1850), 15 Q. B. 187. Retd. 

Goodliff v. Fuller (1843), 14 M. & W. 4 ; Smith v . Henley 

(1844), 13 L. J. Oh. 221. 

1235. Where one part of document has been lost 
— Production of counterpart.] — Where one part 
of a document has been lost, the et. will compel 
the party holding the other part, or his attorney 
if he holds it, to produce it at the stamp office, 
for the purpose of having it stamped, though it is 
not held on any trust for the party applying. — 
Neale v. 8 wind (1832), 2 Or. & J. 278 ; 1 Dowl. 
314 ; 2 Tyr. 318 ; 1 L. J. Ex. 118 ; 149 E. R. 120. 

Annotation : — Refd. Hall v. Bainbridgo (1845), 3 Dow. & 

L. 92. 

1238. .] — Where an agreement had 

been executed in two parts, one of which was lost, 
the ct. at the instance of pltf. to whom the lost 
part had belonged, ordered deft, to produce the 
part in his possession for the purpose of having 
the same stamped, pltf. paying the stamp duty, 
penalty <fc costs. — B ryson v. Warwick <fc Bir- 
mingham Canal Co. (1852), 20 L. T. O. 8. 154. 

1237. Document in hands of third party — Agent 
— Applicant suing principal.] — B. & C. entered into 
partnership by an unstamped agreement, which 
was in the hands of 8. A. sued B. & C. as partners, 
for goods sold, & applied to 8. to take or send the 
agreement to the stamp office that A, might get 
it stamped ; S. refused to do so, & a judge at 
chambers would not order him to do so, as he held 
the agreement for B. & C. & did not in any way 
hold it for A. — Dyke v. Brewer (1849), 2 Car. & 
Kir. 828. 

1238. Discharged by applicant from pro- 

ducing.] — J ames v . Isaacs (1853), 21 L. T. O. 8. 02. 

1239. In action at assizes — Production com- 
pelling attendance of party at Somerset House.] — 

A judge at the assizes will not compel the produc- 
tion of a document for the purpose of having it 
stamped, where there is not time to transmit it 
through the agents, & the granting of the order 
would compel the attendance of the party or his 
attorney at Somerset House. 

Senible : where a person, liable as a co-deft., 
although not joined in the action, places a docu- 
ment in the hands of defts.’ attorneys, who are 
also his attorneys, such document may, for the 
purpose of production to bo stamped, be treated 
as in defts.’ possession. — J ames v. Isaacs (1853), 
21 L. T. O. 8. 172. 


Sect. 12.— ORDER FOR INSPECTION. 

See R. S. C., Ord. 31, r. 18 (1), (2). 

1240. Discretion of court.] — Bustros v. White, 
No. 478, ante . 

1241. Documents referred to in affidavit.] 

— Be Fenner & Ia>rd, No. 500, ante. 

1242. .] — Hope v . Brash, No. 479, 

ante. 

1243. — — Production admitted to be neces- 
sary.] — Pltf s.’ lightship, while at her station in the 
Mersey, was run into & sunk by defts.’ steamship. 
Defts. admitted liability, agreed to a reference, & 
applied for an order to inspect pltfs.’ books with a 
view to ascertain the figures upon which pltf. 
based the value they set upon their vessel : — 
Held : defts. were entitled to an order for the pro- 
duction of the books forthwith, as the only material 
question was the value of the lightship at the 
date of the casualty, & it would assist defts. if, 
before going to the reference, they were in pos- 
session of the figures relating to the original cost, 
& subsequent depreciation in value, of the light- 
ship. 

It is admitted that at the hearing the books 
must be produced. Why should they not be 
produced beforehand to enable defts. to ho, in 
possession of those facts before going to the 
reference (Fletcher Moulton, L.J.). — The 
PACUARE, [1912] P. 179 ; 81 L. J. P. 143 ; 107 
L. T. 252 ; 12 Asp. M. L. C. 222, C. A. 

1244. Documents not disclosed.] — Where 

a party applying for inspection of a specific 
document under R. 8. O., Ord. 31, r. 18, makes an 
affidavit specifying such document, & stating that 
he believes the document to contain entries which 
he would be entitled to inspect, & that it is in the 
possession or power of the other party, the ct. 
may order inspection of such document, notwith- 
standing that the other party may have pre- 
viously made an affidavit of documents under r. 13 
omitting to disclose such document, & concluding 
with the general averment that, save as therein 
disclosed, he has not in his possession or power 
“ any deed, account, book of account, voucher, 
receipt, letter, memorandum, paper or writing, 
or any copy of or extract from any such document 
or any other document whatsoever relating to 
the matters in question in the action.” 

The proper course is to entertain the application 
upon an affidavit by appet. as to the other side’s 
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1240 i. Discretion of court.] — The ct. 
has power to compel the inspection of 
books in proper oases. — Merritt v. 
Copper Crown Co. (1902), 36 N. 8. R. 
383.— CAN, 

h. Claim of privilege set up.] 

— The practice respecting inspection 
Is distinct from the practice in obtaining 
discovery, & a claim of privilege sot 
up in an affidavit in answer to a motion 
to compel inspection is not conclusive. 
— Star Mining & Milling Co. v. 
White Co. (1902), 9 B, C. R. 422.— 
CAN. 

k. When granted — After demand 
for particulars .] — The fact of deft, 
having demanded particulars of pltf.’s 
claim prevents pltf, from obtaining an 
order for inspection of deft.’s books 
until an application is made to remove 
tho stay of proceedings croated by the 
demand of particulars. — Jones v. 
Maritime Bank of Canada (1881), 
20 N. B, R. 544.— CAN. 

l. Form of.] — Tho usual order for 

S reduction was varied in this case by 
ireoting only that the books & docu- 
ments be produoed to pltfs. or their 
solrs., on demand after twenty-four 
hours uotioe at the co.’s general offices. 


& that pltf.’s or their solrs. be allowed 
to take copies of, extracts from, such 
portions of tho eon tents as relatod to 
the matters in question. — Maxwell v. 
Manitoba & N. W. ltr. Co. (1896), 
11 Man. L. R. 149.— CAN. 

m. Against solicitor.] — Where a 

solr. was tho mtgoo. under a chattel 
rntgo. from a client an order was 
obtainod against him by an execution 
creditor of the grantor for production 
of his books & papers, except those 
which were privileged as containing 
anything of a confidential nature as 
between solr. & client, in order that 
the bond fidcs of the alleged considera- 
tion for tho rntge. might be in- 
vestigated. — SaiiTH v. McKay (1898), 
4 Terr, L. R. 202.— CAN. 

n. .] — The ot. in ordering pro- 

duction should by its order specify 
the time & plao* of inspection Sc give 
direction as to the manner of inspection. 
— Gobinda Mohan Das v. Kunja 
Behary Dass (1909), 14 C. W. N. 147. 
— IND. 

o. Enforcement of.] — It is a proper 
Sc convenient practice to apply to the ot. 
to enforoe an order for inspection when 
the resistance is not contumacious. — 
Star Mining Sc Milling Co. v. White 
Co. (1002), 9 B. C. R. 422.— CAN. 


p. .] — Whero a party has not 

afforded to his adversary all the in- 
formation & facilities in his power 
for tho inspection of documents, etc., 
to bo relied on at the trial, tho ct. will 
direct an inspection or copy, or both 
thereof, to be given, according to tho 
circumstances of the caso. — O’Neill v. 
Delaohorois (1857), 9 Ir. Jur. 50. — 
1R. 

q. Order for further inspection — 
After inspection given by consent .] — 
Where inspection of documents had 
boon given by consent, an application 
to the ot. for further inspection was 
granted, & tho ct. doclinod to give 
effect, as too technical, to an objection 
that d domand in writing for inspection 
had not been made prior to the applica- 
tion to the ot. — Cushing Sulphite Co. 
v. Cushing (1903), 23 C. L. T. 231 ; 2 

N. B. Kq. Rep. 469, 472.— CAN. 

r. Against third party.] — An order 
obtainod by pltf. requiring a co„ not 
a party to tho action, to produce 
documents for inspection by pltf. 
before the trial was set aside. — 
McCurdy v . Oak Tyre & Rubber Co., 
Ltd. (1919), 44 O. L. R. 235 ; 15 

O. W. N. 193.— CAN. 

s. Notice of.] — The ot. will grant 
an application for the inspection of 
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Sect. 12 . — Order for inspection. Sect . 13: Sub- 

sects. I & 2.] 

possession of the documents, & as to their rele- 
vancy, & then to allow the other party to make an 
affidavit in answer (Vaughan Williams, J.). — 
Wjedeman v. Walpole (I860), 24 Q. B. D. 537 ; 
revsd. on other grounds, 24 Q. B. D. 620, C. A. 


Sect. 13. — THE INSPECTION. 

Sub-sect. 1. — Place of Inspection. 


See B. S. C., Ord. 31, r. 17. 

1245. General rule.]— Leslie v. Cave (1886), 31 
Sol. Jo. 11. 

1246. .] — Lloyds Bank, Ltd. r. Luck 

(1901), 45 Sol. Jo. 596. 

1247. In discretion of master.] — The ct. leaves 
it to the discretion of the master to determine, 
under the usual order for production of books, 
whether they are to be merely produced from time 
to time or to be deposited with the master. — 
Henna v. Dunn (1822), 6 Madd. 340 ; 56 E. It. 
1121 . 

1248. .] — A party ordered to produce books, 

etc., before the master, is bound to leave them if 
the master thinks lit so to direct. — Sidden v. 


Liddiard (1827), 1 Sim. 388 ; 57 E. It. 623. 

Annotation Folld. Shirley v. Ferrers (183G), 1 My. & Or. 

304. 

1249. Specified place — Evidence Act, 1851 (c. 

99).] — Where an application is made for inspection 
of documents under sect. 6 of the above Act, a 
place for the inspection should be named. — 
Rogers v. Turner (1851), 21 L. J. Ex. 8; 18 
L. T. O. S. 109; sub nom. Rogers v. Turner, 
Christian v. Horwood, 15 Jur. 1064. 

1250. Variation of place— Discretion of judge.]— 
Asa general rule, after a judge has made the usual 
order for the production of documents at any 
particular place, he or liis successor, or his repre- 
sentative on the bench, has jurisdiction at any 
subsequent period, if circumstances appear to 
warrant it, to direct that those documents pre- 
viously directed to be produced at one place, or 
some of them, shall be produced at another place. 

Such an order is an exercise of the judge’s 
discretion, & an appeal therefrom will not be 
readily entertained.— Prestney v. Colchester 
Corpn. (1883), 24 Ch. D. 376 ; 52 L. J. Oh. 877 ; 
48 L. T. 749 ; 31 W. R. 757, C. A. 

Annotation .—Reid. Lloyds Bank v. Luck (1901), 40 Sol. Jo. 


1251. Right of appeal.] — Prestney v . 

Colchester Corpn., No. 1250, ante. 

1252. Discretion of judge — Right of appeal.] — 
When a judge of first instance in ordering pro- 
duction of documents directs them to be produced 
at a particular place, he is exercising a discretion 
with which the Ct. of Appeal will not interfere. — 
Bustros v . Bustros (1882), 30 W. R. 374, C. A. 

Annotation : — Reid. Prestney v. Colchester Corpn. (1883), 31 

W. It. 757. 

1253. In court — When forgery suspected.] — 

Though deft, does not offer by his answer to pro- 
duce a deed, yet the ct. will order him to leave it 
with his clerk in ct. to be inspected by the other 
side, wherever there is a suspicion of its being 
forged. — H atton v . Marr (1740), Barn. Ch. 279 ; 
27 E. R. 645, L. C. 

1254. — .] — Under a decree in an ad- 
ministration suit, certain creditors supported their 
claim in chambers by the production of certain 
documents. The residuary legatees, believing 
these documents to be forged, applied, by summons, 
to have them deposited with the chief clerk, & 
for liberty to have them examined by experts, to 
test their genuineness : — Held : the documents 
must be deposited with the chief clerk for one 
month, & appets. should have free access to them 
during that time. — B lakesley v . Pegg (1869), 20 
L. T. 57. 

1255. — .] — In an action against deft. 

as acceptor of a bill of exchange, the ct. will not 
compel pltf. to deposit it in the hands of the 
prothonotary, to enable deft, to inspect it, in order 
to ascertain whether his signature to it has been 
forged. — H ill yard r. Smith (1824), 1 Bing. 451 ; 
2 L. J. O. S. O. P. 74 ; 130 E. B. 181 ; sub nom. 
Hilliard v. Smith, 8 Moore, C. P. 586. 

Annotation : — Refd. Curtis v. Curtis (1833), 3 Moo. & S. 819. 

1256. Whether ordered when inconve- 

nient.] — On a motion for the production of docu- 
ments, deft, was permitted to show, by affidavit, 
that they could not be left in the office without 
great inconvenience ; but as the ground for this 
indulgence was not stated by the answer, he was 
ordered to pay the costs. — G ardner v. Danger- 
field (1842), 5 Beav. 389 ; 49 E. R. 628. 

1257. Minute-book.]— A.-G. v. Whit- 

wood Local Board, A.-G. v . Cabtleford Local 
Board, No. 1272, post. 

1258. At place of business — Documents in con- 
stant use.] — When a deft, by his answer admits 
the possession of books & papers relating to the 
matters in question, but states that they are in 


documents, e.g., bills of exchange ; 
but timely notice must be given to the 
party having the custody of them, to 
enable him to permit the inspection 
at a convenient time. — N erwich v. 
Gregory (1855), 7 lr. Jur. 152.— IR. 

PART III. SECT. 13, SUB-SECT. 1. 

1245 i. General rule .} — Upon an 
application for the production of docu* 
laonts undor Chancery (Ireland) Act, 
1867, ss. 71, 73, the ct., as a general 
rule, will order the documents to bo 
deposited in the record & writ office ; 
but it will sanction their production at 
tho office of the party required to pro- 
duce, either upon the consent of the 
Party requiring their production, or 
an affidavit by tho party required to 
produce, stating that the documents 
are in constant Sc necessary use, & 
that they cannot be removed without 
inconvenience. — Little v . Kirkwood 
(1875), 9 1. It. Eq. 325.— IR. 

1247 i. Indiscretion of master .] — Tho 
discretion of a master in ordering a 
place for production ought not to be 
ightly interfered with. — Port Huron 


v. Gwin, [19173 1 W. W. R. 1310 ; 10 
Sask. L. R. 60. — CAN. 

1253 i. In court — Wnen forgery sus- 
pected .] — On an application by deft., 
who was sued as an acceptor of a bill 
of exchange, the ct. will order the bill 
to be lodged with the officer, for the 
personal inspection of tho deft, only 
when it appears upon his affidavit 
that the cause of his refusal to pay is 
a reasonable suspioion of tho acceptance 
having been forged. — Richey v . Ellis 
(1832), Ale. & N. 111.— IR. 


t. 


Document filed in pre' 


vtous proceedings .] — Pltf., in his 
affidavit of documents, mentioned 
“ other letters Sc papers filed heroin, 
tho particulars of which I cannot 
now depose to” & stated that such 
documents wore filed in ct. on the 
motion made by deft, for his dis- 
charge from custody : — Held .* pltf.*s 
affidavit was sufficient Sc deft, must , 
inspect the documents at tho office i 
where they wore filed, or take the 
necessary stops to have them trans- 
mitted to the office of the ct. at his 
own placo of abode. — L yon v . McKay 


(1885), 10 P. R. 557.— CAN. 

a. .] — Where the ct. has given 

leave to take out a grant of letters of 
administration ad colligenda bona, & 
a person, other than the person to 
whom such leave, has been given, is 
in possession of papers of the deceased, 
without an inspection of which the 
grant cannot bo prepared, but of 
which the person so given leave can- 
not obtain inspection, then the ct. 
will order the person in possession of 
such papers to lodge them in ct. — 
In Vie Goods of, Wiibon (No. 1) (1907), 
42 I. L. T. 38.— IR. 

b. At place of business.] — Deft, was 
owner of factories at & near A. & 
had also a place of business in Bombay. 
Ho entered into a contract in Bombay 
with the pltf. to be performed at the 
factories. Pltf. brought a suit for 
damages for the breach of this con- 
tract, & demanded inspection in Bom- 
bay of all deft.’s books relating to tho 
business of the factories. Deft, was 
willing to give the inspection asked for, 
but oontended that it should be had 
at A., whore all the books in question 



173 


Part III. — Production and Inspection. 


constant use in his business, & necessary for that 
5 the ct. only orders, in the first instance, 
that they shall be produced to pltf. at the place 
of business at which they are stated to be in use ; 
leaving it open to pltf., if lie does not obtain a 
satisfactory inspection of them there, to apply to 
the ct. for a further order. — (Iranis v. Cooper 
(1838), 4 My. &-Cr. 263 ; 41 E. R. 103, L. C. 

A nnotations Consd. Prontice v. Phillips (1843), 2 Hare, 

152. Reid. Sweet v. Hunter (1845), 9 Jur. 807. 

1259. Abroad — Constantinople.] — One co- 
partner, who lived at Constantinople, brought his 
action against the other, who lived in Ixondon, 
for goods consigned to deft., filed a bill for a 
discovery, account Sc injunction, & required, that 
deft, might set forth all books, papers, etc., which 
belonged to him, or concerned any account 
between them, in his verbis , et figuris. Deft, in 
his answer set forth a particular of all such books, 
Sc papers, Sc offered to produce them at Con- 
stantinople, upon oath, to any person pltf. should 
appoint, Sc to let him have copies : — Held : pltf.’s 
demand was unreasonable. Sc deft.’s offer suffi- 
cient. — Hornby v. Pemberton (1728), Mos. 57 ; 
25 E. R. 268, L. C. 

1260. Japan.] — Whyte v. Ahrens, No. 

239, ante. 


1261. Office of party’s solicitor.] — Pltf. being a 
pauper, the ct., instead of ordering the papers 
relating to the matters of the suit, which were 
in deft.’s custody, to be deposited with the clerk 
in ct., directed an inspection at the office of deft.’s 
solr. — Roberts v. Lloyd (1838), 7 L. ,T. Ch. 115. 

1262. -.] — An order was made directing 

preliminary inquiries, & for the production of the 
necessary papers. Subsequently, an order was 
made for an inspection of all papers in deft.’s 
possession at his solr.’s office : — Held : the latter 
did not supersede the former, & the master might 
still order a production in the course of the 
inquiries directed. — Whicker v. Hume (1816), 9 
Beav. 418 ; 7 L. T. O. S. 386 ; 50 E. R. 404. 

1263. .] — Deft., by his affidavit, admitted 

that he had in his possession a certain document. 
Deft, had, previously to a notice of motion, offered 
pltf. inspection of this document Sc to furnish her 
with a copy of it at her expense. Pltf., by her 
notice of motion, asked that this document might 
be deposited with the clerk of records Sc writs, 
with liberty to her to inspect, etc. The ct. 
declined to make an order for the deposit of the 
document with the clerk of records & writs, but 
gave liberty to pltf. to inspect it at the office of 
deft.’s solrs., Sc to take copies thereof or extracts 
therefrom. — Jefferies v. Biggs (1851 ), 20 L. J. Ch. 

; 17 L. T. O. 8. 162. 


1264. .] — Deeds Sc documents admitted by 

the answer being very numerous, the usual order 
for their production may be qualified by a direction 
that they be inspected, etc., at the office of deft.’s 
attorney. — Crease v. Penprase (1837), 2 Y. Sc C. 
Ex. 527 ; 160 E. R. 505. 


Sub-kegt. 2. — By Whom made. 

1265. By witnesses.] — A rule nisi having been 
obtained by a deft, for depositing with the master 
of the ct. a contract declared upon, with liberty 
for deft., his attorney Sc witnesses, to inspect, on 
an affidavit stating that the signature thereto was 
a forgery, the ct. made the rule absolute to the 
extent only of directing that deft. & his witnesses 
should have inspection of the documents in the 
hands of pltf.’s attorney, upon payment of costs. — 
Thomas v. Dunn (1843), 6 Man. Sc G. 274 ; 6 
Scott, N. R. 834 ; 1 L. T. O. 8. 315 ; 134 E. R. 
897. 

1266. .] — Documents produced at chambers 

in an administration suit, by a claimant in support 
of his claim as a creditor of testator, ordered to 
be produced before the chief clerk for the inspection 
of witnesses on the part of pltf., in order to test 
their authenticity, solrs. for both parties being 
permitted to be present at the production Sc 
inspection. — Groves v . Groves (1853), Kay 
App. xix ; 23 L. J. Ch. 199 ; 69 E. R. 322 ; pre- 
vious proceedings , 22 L. T. O. 8. 184. 

Annotations: — Consd. Swansea Valo lty. v. Budd (1866), 
L. It. 2 Eq. 274. Expld. & Distd. Boyd v . Petrie (1868), 
.3 Ch. App. 818. Refd. A.-G. v. Whitwood L. B. (1871), 
19 W. It. 1107. 

1267. By agent — Accountant.] — Where Stuart, 
V.-C., had decided that a professional accountant 
was an agent within the common order to inspect 
documents by pltf., “ his solr. Sc agent,” Sc might, 
therefore, be employed for that purpose ; Sc had 
made an order for the commitment of deft, for 
contempt, who refused to permit the professional 
accountant (who Stuart, V.-O., considered was a 
proper person to be employed), & had ordered 
him to pay pltf. £10 for his costs of the motion to 
commit : — Held : without deciding whether an 
accountant was or was not an “ agent ” within 
the order, the order for commitment must be dis- 
charged on the ground that the particular account- 
ant was not a proper person to be employed by 
reason of his personal connection with another 
railway co. — Draper v. Manchester, Sheffield 
Sc Lincolnshire Ry. Co. (1861), 3 De G. F. Sc J. 


were kept, & objected to bringing the 
books down to Bombay as demanded 
by pltf. : — Held : the contract, though 
made in Bombay, having been intended 
to be performed at a considerable 
distance from Bombay, at & near A., 
where the business was conducted, & 
whero the books relating to the business 
were kept, A. was the proper place at 
which to give inspection. — Kevaldas 

SAK ARCH AND t». PESTONJI NASSKR- 

vanji (1881), I. L. It. 5 Bom. 467. — 

IND. 

o. Office of party* s solicitor — 
Deeds of estate sold in lots.) — Pur- 
chasers of an estate, sold in several lots 
imder decree, requiring to compare 
with the original deeds lodged in the 
master’s office, for the purposes of the 
sale, the copies furnished to them with 
the abstract of title, the ct. ordored 
that the deeds should be handed over 
to pltf.’s solr., he undertaking to 
relodge them after the comparison 
should be made : & that pltf.’s solr. 
should produce them in his office to tho 


solrs. for the several purchasers, & 
permit them to compare the said deeds 
with the copies furnished, or to bo 
furnished to them. — Reynolds v. 
Reynolds (1843), 6 I. Eq. R. 75. — 
IB. 


PART III. SECT. 13, SUB-SECT. 2. 

d. General rule.] — As a rule only 
a party or his attorney may inspect 
the books disclosed by tho other 

{ >arty ; under special circumstances 
eave will be granted for a third person 
to inspect such books for a party, but 
only when no reasonable objection 
exists to the particular person sug- 
gested. Whore jHtfs., who desired to 
inspect deft, co.’s books, alleged that 
they & their attorneys had insufficient 
knowledge of books to obtain there- 
from tho necessary information, & 
applied that S. should be allowed to 
inspeot the books, but deft. oo. objected, 
that S. had formerly been Its managing 
director, whoso employment had 
terminated by payment of salary in 


liou of notice, & who had disposed of 
all his shares in deft, co., & that he 
was connected with rival cos. : — Held : 


as a reasonable objection to S. existed, 
the application should be refused. — 
Bethelsdoup Institute (Super- 
visors) v. Port Elizabeth Saltpan 
Co. (19X8), E. D. L. 261.— S. AF. 

1267 L By aaent— Accountant .] — A 
shareholder in a joint-stock co. brought 
tan action to have his namo removed 
from tho register on the ground of 
fraudulent misrepresentation in the 
prospectus issued by the oo., & ap- 
plied for leave to inspect, by an 
accountant, books of account dis- 
posed in the affidavit of documents 
made by the secretary of the co. 
Held : under the special circumstances 
of the case, Sc to save expense, such an 
order might be made. — Gibnky v. 




v t *r __ 


75.— IR. 

e. Specifically mentioned in 

affidavit.]— When it is sought to have 
special persons to inspect the books 
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23 ; 30 L. .T. Oh. 236 ; 3 L. T. 685 ; 7 Jur. N. 8. 
86 ; 0 W. K. 215 ; 45 E. K. 786, L. JJ. 

Annotation *: — Coni. Bonnardet v. Taylor <1 861 ). 1 John. 
& H. 383. Apld. A.-G. v. Whit, wood L. B. (1871), 10 
W. B. 1107 ; Dadswoll v. Jacobs (1886), 55 L. T. 751. 

1268. — — .] — Where it is not made to 

appear that a party is not competent to make the 
inspection by himself or his agents in the usual 
way, an accountant will not be appointed as a 
special agent for that purpose. — Coleman v. 
West Hartlepool Harbour & Ry. Co. (1861), 
4 L. T. 467 ; subsequent proceedings, 5 L. T. 260. 

1269. .] — Under the common order 

for production of documents the ct. will, upon a 
proper case being made out, direct inspection by 
an agent other than a solr. In the present case 
the ct. directed books of account to be inspected 
by an accountant. — Bonnardet v. Taylor (1861), 
1 John. & H. 383 ; 30 L. J. Ch. 523 ; 8 L. T. 884 ; 
7 Jur. N. 8. 328 ; 0 W. R. 452 ; 70 E. R. 705. 

Annotations : — Refd. Prestnoy v. Colchester Corpn. (1883), 
24 Ch. 1). 376 ; Orraerod, Grierson v. St. George’s Iron- 
works, [1905] 1 Ch. 505. 

1270. Not If also co-defendant.] — Under 

an order that one of defts. should allow pltfs., their 
soli's, or agents, to inspect certain documents : -- 
Held : deft, was justified in refusing to allow the 
inspection to take place in the presence of a eo- 
deft., although employed as an agent of pltfs. — 
Bartley v. Bartley (1852), 1 Brew. 233; 22 
L. J. Ch. 47 ; 20 L. T. O. 8. 140 ; 10 Jur. 1062 ; 

1 W. R. 48 ; 61 E. R. 440. 

Annotations Consd. Brapor v. M. S. & L. By. (1860), 30 
L. J. Ch. 95. Refd. Bonnardet v. Taylor (1861), 1 John. 
Ac H. 383. 

1271. Surveyor.] — Where the issue in a 

cause depended in a great measure upon the state 
of the originals of certain engineering plans & 
documents, & deft, deposed that he was not 
possessed of any engineering knowledge, & that 
an inspection of the documents would be useless 
to him without the aid & assistance of an engineer : 
— Held. : the order for production & inspection of 
documents was to extend to deft.’s surveyor. — 
Swansea Vale Ry. Co. v. Budd (1866), L. R. 2 
Eq. 274 ; 35 L. J. Ch. 631 ; 12 Jur. N. 8. 561 ; 
14 W. R. 668. 

1272. Land agent. J — (1) Under the com- 

mon order for the inspection of documents made 
in a suit for restraining a nuisance?, pltf. has a right 
to have the documents inspected by his land 
agent, although he is a witness in the suit. 

(2) The minute-book of a local board will, in a 
proper case, be ordered to bo deposited in the 
record & writ clerk’s office for inspection, notwith- 
standing that it is in constant use by the board. — 
A.-G. v . Whitwood Local Board, A.-G. v. 


Castleford Local Board (1871), 40 L. J. Ch. 
502 ; 10 W. R. 1107. 

1273. Duly authorised solicitor's clerk.]— 

(1) L., a partner in an Indian firm now dissolved, 
had, in a suit against his former partners, obtained 
an order for production of the books, with leave to 
inspect. L. became bkpt., & B., his assignee, 
revived the suit. Upon application by B. to have 
the benefit of the order, it appearing that the 
books were very voluminous, & that the accounts 
were kept in Indian currency : — Held : B. was 
entitled to the benefit of the order to inspect ; A 
to take in an accountant. 

(2) An order having been made that B., his 
solrs. or agents, be at liberty to inspect documents, 
with the assistance of L. as his accountant : — 
Held: L., if accompanied by a duly authorised 
clerk of B.’s solrs.’ firm was at liberty to inspect. — 
Lindsay v. Gladstone, Brooke v. Gladstone 
( 1860), L. R. 9 Eq. 132. 

1274. Specifically mentioned In affidavit — 

Different from person named In the bill.] — Under 
the usual order for production of documents to 
pltfs., their solrs. or agents, pltfs., a foreign 
republic, required defts. to produce the documents 
to 8., who was stated in an affidavit made by pltfs.’ 
solr. to be the duly appointed agent of pltfs., & 
the person from whom he received his instructions 
in the suit, though Y . was the person named in the 
bill as the agent in this country of the republic. 
Defts. having refused to produce the documents 
to 8. : — Held : 8. was the duly authorised agent 
of pltfs. within the meaning of the order. — C osta 
Rica Republic v. Erlanger (No. 2) (1875), 44 
L. J. Ch. 402 ; 23 W. R. 462, L. JJ. 

1275. Not by relative of party.] — An order 

gave liberty to “pltf., his solrs. or agents,” to 
inspect documents in deft.’s possession : — Held. : 
this did not authorise the inspection by a non- 
professional relative of pltf., though alleged to be 
the only person conversant with the accounts. 
The ct. also refused to make a special order per- 
mitting the inspection by such party. — Summer - 
field v. Pritchard (1853), 17 Beav. 9 ; 10 Hare, 
App. lxviii. ; 22 L. J. Ch. 528 ; 17 Jur. 361 ; 1 
W. R. 270 ; 51 E. R. 934 ; sub nom . Somerfield 
v . Pritchard, 21 L. T. O. 8. 41. 

Annotations: — Consd. Draper v. M. 8. & L. By. (1860), 30 
L. J. Ch. 95. Refd. Bonnardet v. Taylor (1861), 1 John. 
& H. 383. 

1276. Not by officer of stamp duties.] — 

The ct. will not make a rule on a pltf. who brings 
an action on a bond, to allow an officer of the 
stamp duties to inspect the bond, because deft, 
suspects it to be forged. — C hetwind v. Marnell 
( 1798), 1 Bos. & P. 271 ; 126 E. R. 900. 

1277. By person agreed between parties — 

Or appointed by master.] — H ead v. Willey (1881), 
25 Sol. Jo. 943. 


of the adverse party there must bo 
special circumstances & the porson to 
bo allowed to Inspect should bo named 
in the affidavit & his qualifications 
shown. — Canadian Bank of Com- 
merce 1’. Witjson (1908), 8 W. L. R, 
266.— CAN. 

f. iVof by person formerly 

employed by opposite party. }— When 
under an order giving liberty to a 
party to a suit, his attorneys 8c agents, 
to inspect & peruse the dooumenta 
produced by the opposite party, 
inspection by an agent is contemplated, 
the order should be read in such a way 
as would give the ct. somo control over 
the persons to be appointed to inspect 
the documents. Such an order con- 
templates that the agent will be a 
person standing in the position of the 
party for the purposes of the suit. 
The ct. ought not to permit a person 


formerly in the service of the deft 
inspect as pltf . ’h agent deft.’s book* 
which had been in his charge. — 
Enamul Huq r. Kkramul Huq (1897) 
I. L. R. 25 Calc. 284.— IND. 

f • Solicitors of purchasers — 

Estate sold in lots.) — Purchasers of ar 
estate, sold in several lots under decree, 
requiring to compare with the original 
deeds lodged in the master’s office, foi 
the purposes of the sale, the copies 
furnished to them with tho abstract 
of title, the ct. ordered that tho deeds 
should be handed over to pltf.’s solr., 
he undertaking to relodge them after 
the comparison should be made ; & 
that pltf. ’s solr. should produoe them 
in his office to the solrs. for the several 

S urchasera, & permit them to compare 
le deeds with the copies furnished, or 
to be furnished to them.' — R eynolds 


>\ Reynolds (1843), 6 I. Eq. R. 75. 

IR. 


h. To be named in notice of 

motion.] — On an application on behalf 
of deft., that he & certain other persons 
not named, might bo at liberty to 
inspect the billB of exchange in tho 
summons & plaint mentioned ; the ct. 
made the order, directing, however, 
tho notice of motion to be amended 
by specifying by name the other 

E ergons who were to inspect the bills ; 

ut gave no costs, by reason of the 
notice being too wide. — Richardson 
v. Gre(K)HV (1855), 4 I. C. L. R. 482. — 
IR. 


k. * Counsel.] — Order made for 

inspection & perusal by pltf.’s counsel 
of documents produced by deft. — 
Blair v. Massey (1871), 6 I. R Eq. 
628. — IR. 
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1278. Not by engineer — In action for 
recovery of highway expenses.] — Bromley Rural 
District Council v. Chittenden. No. 640, ante . 


Bub-sect. 3. — Sealing up. 

1279. Irrelevant material — Portion of map.] — A 

party was ordered to produce so much of a map 
in Ids possession as related to certain property ; & 
allowed to withhold such parts of the same map 
as related to other property. — Fazakerly v. 
Gtllibrand (1839), 8 L. J. Ch. 248. 

1280. .] — Ord v. Fawcett, No. 262, ante . 

1281. .] — Upon a motion for an inspection 

of pltfs.’ books, which deft, alleged to be necessary 
for the purpose of establishing a set off in respect 
of commission wliich he claimed on sales effected 
by pltfs. through his introduction: — Held: (1) 
although pltfs. swore that there was no agreement 
to allow deft, any commission, the order must bo 
granted ; (2) pltfs. were entitled to seal up all 
those parts of the books wliich they pledged their 
oath that deft, had no interest in. — Bull v. 
Clarke (1864), 15 C. B. N. 8. 851 ; 143 E. R. 
1020. 

1282. Pedigree.] — Kettle well v. Bar- 

stow, No. 266, ante . 

1283. Infringement of patent — Names of 

customers.] — In an action for infringement of a 
patent the Ct. of Appeal granted an injunction & 
an inquiry as to damages. On the application of 
pltfs. an order was made in chambers that defts. 
should make an affidavit disclosing all documents 
in their possession relating to such inquiry, & 
should produce such documents except such as 
they objected to produce by such affidavit, the 
appcts. to be at liberty to make further Application 
as to any of such documents. Defts. objected to 
produce such parts of certain documents men- 
tioned in their affidavit as disclosed the names of 
the customers of the firm of T. & Co. or the prices 
for which any bustles mentioned in the said 
documents were respectively sold, on the ground 
that such names & prices were not material for 
the purpose of such inquiry as to damages. 
Pltfs. applied by summons that defts. might be 
ordered to produce for the inspection of pltfs. 
all such parts of the documents as disclosed the 
names of the customers of the firm of T. & Co. to 
whom any articles made in infringement of pltf.’s 
patent had been sold by defts., & also the prices 
for wliich any such articles were respectively 
sold. The order was granted with costs. — 
American Braided Wire Co. v. Thompson A 
Co. (2) (1888), 5 R. P. C. 375. 

Annotation : — Apld. Saccharin Corpn. v. Chemicals & Drugs 

Co., [1900] 2 Ch. 556. 

^284. .] — Pardy’s Mozambique Syndi- 

cate, L/td. v . Alexander, No. 157, ante. 

1285. Opposite party cannot verify claim.] 

— Where a discovery is sought of a correspondence, 
if defts. set forth extracts of letters, & swear that 
those are the only parts of the correspondence 
upon that subject, this is sufficient. 

Defts. swear to have produced extracts of every- 
thing relating to those bills ; the other parts of 
the letters are not relating to them, they have 
sworn at their peril, but very fully ; & we cannot 
order a production of the other correspondence, 
as we have no inquisitorial authority to investigate 
all the other transactions of these merchants. 


So when a party refers to extracts from books of 
accounts, those parts which he states to be im- 
material are left sealed up ( per Cur.). — Campbell 
v . French (1792), 1 Anst. 58 ; 2 Cox, Eq. Cas. 
286 ; 145 E. R. 799. 

1286. .] — Where deft, swears that 

certain parts of a book, etc., admitted by his 
answer to be in his possession, & which he is 
required to produce, do not relate to the matters 
in question in the suit, he is entitled to seal up 
such parts, & pltf. had no right to inspect any 
part of such books, etc., for the purpose of showing 
that deft.’s statement is untrue. — C row v. 
Columbine (1843), 2 L. T. O. 8. 454, L. C. 

1287. .] — Under the usual order for 

the production of books, etc., with liberty to seal 
up on affidavit such parts as did not relate to 
the matters in question, defts. had produced a 
book with certain pages sealed up, & had made 
the required affidavit. Pltfs. afterwards, on an 
affidavit of facts leading strongly to the inference 
that one of the pages sealed up did relate to the 
question in dispute, moved that defts. might pro- 
duce the book unsealed ; but the motion was 
refused, although defts. declined to answer the 
affidavit. — Sheffield Canal Co. v. Sheffield & 
Rothkram Ry. Co. (1843), 1 Ph. 484 ; 12 L. ,1. Ch. 
376 ; 41 E. R. 716, L. C. 

1288. .J — A deft, admitted the pos- 

session of certain documents set forth in two 
schedules to his answer, for one of which he claimed 
privilege, but submitted to produce the other. 
Two of the letters, however, in tliis schedule when 
produced had two passages sealed up, which deft, 
in an affidavit stated were irrelevant to the matters 
in issue, & had relation to private family matters 
only. On motion to commit for contempt, the 
ct., having inspected the concealed passages, 
asked counsel for deft, to examine them, & say 
whether lie could resist production ; & on his 

intimating that he could not, the ct. refused to 
commit deft., but ordered production of the con- 
cealed passages, deft, to pay the costs of the 
motion. — Eaton v. Lewis (1853), 20 L. T. O. 8. 
243. 

1289. Plaintiff cestui que trust of defen- 

dant.] — Deft. & P. were partners. P. died & 
appointed deft, his exor. In an action by a person 
interested under P.’s will against deft, a decree 
was made for administration of P.’s estate, & for 
taking accounts of the partnership as between 
deft, as surviving partner & P.’s estate. An 
order having been made for the production of the 
partnership books by deft, he claimed to seal up 
such entries as related to his own private affairs : — 
Held : inasmuch as pltf. & deft, were both in- 
terested in the partnership property, deft, was 
not entitled to the ordinary power to seal up such 
entries as he might swear to be irrelevant to the 
matters at issue in the action, but only to seal 
up entries which related to certain specified 
private matters mentioned in the order. — Re 
Pickering, Pickering v. Pickering (1883), 25 
Ch. D. 247 ; 53 L. J. Ch. 550 ; 50 L. T. 131 ; 32 
W. R. 511, C. A. 

Annotations : — Reid. Jonos v. Andrews (1887), 57 L. T. 

843 ; Ehrmann v. Ehrmann (No. 2) (1896), 65 L. J. Ch. 

889. 

1290. Privileged matter — Mixed up with non- 
privileged matter — Whether whole document privi- 
leged.] — Memoranda, the production of which 
pltf. was entitled to, were entered in the same 
book with other matters, to a discovery of which 


PART III. SECT. 18, SUB-SECT. 8. 

1290 i. Privileged matter — Mixed up 
with non-privileged matter — Whether 


whole document privileged .] — Where a 
deft, mixes up accounts which are dis- 
puted in a cause, with his own private 


acoount at a bankers, he is only 
obliged to show so much of his account 
with his banker, as he himself swears 
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pltf. was not entitled, & they could not be separated 
or sealed up : — Held : deft, must suffer the in- 
convenience of his own act, & produce the whole. — 
Carew v. White (1842), 5 Beav. 172 ; 49 E. 31. 
542. 

1291. .] — Where production 

was sought of so much as consisted of copies of, or 
extracts from, or references to, documents or 
records in a public registry, of a report made by 
a third person at the instance of deft.’s solr., for 
the purpose of his advising deft., & which report 
itself, it was admitted, was protected, the ct. 
refused to order production, on the ground that 
the extracts or copies were so mixed up with the 
protected parts of the report that it would be 
difficult, & almost impossible, to exhibit the one 
portion without disclosing the other. — Chuiiton 
v . Frewen (1865), 2 Drew. & 8m. 390 ; 12 L. T. 
105 ; 13 W. R. 490 ; 62 E. R. 669. 

1292. Not to be mutilated or removed.] — 

Where a party is ordered to produce documents, 
& claims privilege as t-o some, forming parts of 
others although he is entitled to seal up those 
portions, with the sanction of the ct., he must 
produce all in their integrity, & cannot remove or 
mutilate them ; if he does he must pay the costs 
of a motion to produce. — Ayres v. Levy (1868), 
19 L. T. 8. 

1293. Covering up — Where sealing up incon- 

venient.] — A party to an action, who has obtained 
against his opponent the common order for pro- 
duction & inspection of books & documents, 
giving liberty to the opponent to seal up such 
parts of the books as do not relate to the matters 
in question, is not entitled to insist upon the 
actual sealing up of such parts of the books where 
so doing would interfere with the conduct of the 
opponent’s business or be oppressive ; & the 

covering up upon oath of the irrelevant parts of 
such books is a sufficient compliance with the 
order. — Graham v. Sutton, Garden & Co., 
11897] 1 Oh. 761 ; 66 L. J. Oh. 320 ; 76 L. T. 369, 

a a. 

1294. Affidavit claiming to seal up.] — Upon a 
motion for the production of documents described 
in a schedule to the answer, & admitted to be in 
deft.’s possession, liberty will be given to deft, to 
file an affidavit as a ground for qualifying the 
order for production by permitting him to conceal 
such parts of the documents as do not relate to 
the subject of the suit. — Curd v. Curd (1842), 
1 llare, 274 ; 6 Jur. 307 ; 66 E. R. 1036, L, C. 
Annotation : — Reid. Llewellyn v. Badclcy (1842), 1 Hare, 

527 • 

1295. After affidavit of documents filed.] — 

An application for liberty to seal up or not to 
deposit documents, possession of which is admitted 
by the affidavit of a deft, who has not been re- 


quired to answer as to documents, need not be 
made on the original summons for production, 
but will be granted on summons by such deft, 
after he has filed his affidavit without his being 
required to pay the costs of his summons. — Talbot 
v. Marshfield (1865), L. R. 1 Eq. 6 ; 13 L. T. 
424 ; 11 Jur. N. S. 901. 

1296. What deponent must state.] — Jones 

v. Andrews, No. 416, ante. 

1297. How far conclusive.] — Sheffield 

Canal Co. v. Sheffield & Rotiieram Ry. Co., 
No. 1287, ante. 

1298. .] — Jones v. Andrews, No. 

416, ante. 

1299. Sealing up done without care — Not of It- 
self ground for unsealing.] — Jones v . Andrews, 
No. 416, ante. 


Sub-sect. 4. — Copies and Photographs. 

1300. Right to take — General rule.] —A party 
who has obtained the usual order for the inspection 
of documents has a right to inspect, take notes & 
make copies of all such parts as shall not have been 
sealed up under the terms of the order. — Coleman 
v. West Hartlepool Harbour & Ry. Co. (1861), 

5 L. T. 266. 

1301. .] — Any party having a right 

to the production & inspection of documents has 
also a right to take copies of them. — Pratt v. 
Pratt (1882), 51 L. J. Oh. 838 ; 47 L. T. 249 ; 
30 W. R. 837. 

Annotation : — Held. Ormorod, Grierson v. St. George’s 

Ironworks, [1905] 1 Ch. 505. 

1302. .] — On the application of pltfs., 

an order was made for the production at the 
office of deft.’s solr. of documents in the pos- 
session or power of defts. The order further 
provided that “ appets., their solrs. & agents, are 
to be at liberty to inspect & peruse the documents 
so produced & to take copies & abstracts thereof 

6 extracts therefrom, as appets. shall be advised ” : 
— Held : under this order pltfs. were entitled, as 
they would have been under such an order made 
in the Ct. of Ch. before Jud. Act, to make copies 
themselves or by their solrs. or agents of the 
documents produced in accordance with the order. 

R. S. C., Ord. 65, r. 27 (18), has not taken away 
the right of a litigant who obtains such an order 
to make copies himself of the documents produced. 

The object of that sub-rule is only to iix the 
amount of the charge to be paid by the inspecting 
litigant when he formally requires a copy or ex- 
tracts to be furnished to him by his opponent. — 
Ormerod, Grierson &> Co. v. St. George’s 
Ironworks, Ltd., [1905] 1 Ch. 505 ; 74 L. J. Ch. 
373 ; 92 L. T. 541 ; 53 W. R. 502 ; 49 Sol. Jo. 
332, C. A. ; subsequent proceedings (1906), 95 
L. T. 694. 


contains the entire of the accounts 
relating to tho subject of the cause. — 
Napier v. Staples (1828), 2 Ir. L. 
Hoc. 1st. sor. 82. — IR. 

PART III. SECT. 13, SUB-SECT. 4. 

1 300 1. J Right to take — General rule. ] — 
Where a party is entitled to inspect 
a document, he, so long as bo acts 
bond fide, is entitled to take copies of 
the same, unless the right is excluded 
on the mere construction of the con- 
tract or statute confessing the right of 
inspection. — Allen v. Buckingham 
(1904), 4 S. It. N. S. W. 158.— AUS. 

1300 ii. .J — A party pro- 

ducing documents upon his examina- 
tion in the cause is bound to allow the 
opposite party to inspect & take copies 


of them. — E vans v 
3 Man. L. It. 243. — 


. Balfour (1885), 

CAN. 


1300 iii. .] — When a party 

establishes his right to inspect books 
in the adverse party’s possession, the 
ct. will allow pltf.'s solr., or any other 
person on his behalf, to take abstracts 
from them as to this matter. — Hide v. 
Holmes (1825), 2 Mol. 372.— IR. 

1. Plans of under- 

ground workings.] — Tho right to Inspect 
underground workings In a mine 
carries with it the right to inspoct & 
make copies of the plans of such 
workings. — Star Mining & Milling 
Co. v. White Co. (1902), 9 B. C. It. 
422.— CAN. 


ni. Lease or counterpart lost 

■Ejectment.] — In ejectment on the 


title, where the question was, whether 
the lands in dispute were included in a 
lease which had been lost, hut of which 
a counterpart was in the possession 
of pltf., he was ordered to permit 
deft, to inspect & take a copy of tho 
counterpart. — B arry v. Scully (1872), 
I. It. 6 C. L. 449 — IR. 

n. Action for rent .] — 

In an action of covenant for rent, on 
it appearing by affidavit that there was 
a subsisting lease, & that pltf. could 
not discover the counterpart thereof, 
deft, was ordered to penult inspection, 
& to give a copy of the lease, although 
he did not show that a counterpart 
was executed. — Steen an v. Harnett 
(1853), 5 Ir. Jur. 112.— IR. 

o. Documents lodged in court. 1 
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1303. Effect ol R. S. C., Ord. 65, r. 27 (18).] 

— Ormerod, Grierson & Co. v, St. George’s 
Ironworks, Ltd., No. 1302, ante . 

1304. Method of taking — Photography.] — In an 

action for an alleged libel, the ct. allowed deft, 
to inspect & take facsimile copies, “ by photo- 
graph or otherwise,” of the documents referred 
to in the declaration. — D avey v. Pemberton 
( 1862), 11 C. B. N. S. 628 ; 8 Jur. N. S. 891 ; 142 
E. R. 942. 

1305. .] — The ct. has power to allow 

a party to an action to take photographs of docu- 
ments in the possession of the other party. — 
Lewis v. Londesborougii (Earl), [1893] 2 Q. B. 
391 ; 62 L. J. Q. B. 452 ; 69 L. T. 353 ; 9 T. L. R. 
516, D. C. 

1306. Subjection to chemical tests.] — A suit 
was instituted to restrain proceedings at law to 
njco ver for work & labour in constructing a sewer, 
on the ground of fraud on the part of deft, in 
equity in improperly obtaining possession of an 
estimate in writing, & by chemical process re- 
moving the figures indicating the price. The 
document in question having been deposited with 
the clerk of records, in pursuance of an order for 
production, pltf. moved for liberty to subject it 
to chemical tests, for the purpose of the trial at 
law, upon an undertaking by deft, to produce it 
to be stamped at the trial at law. The ct. refused 
to make any order. — T wentyman v. Barnes 
( 1848), 2 De G. & Sm. 225 ; 12 Jur. 743 ; 04 
E. It. 101. 

1307. Documents impounded by court — Copies 
not allowed.] — In the case of documents impounded 
by order of the ct., the ct. cannot, while such 
documents are in the custody of the ct., part with 
such documents, but will give leave to inspect the 
same under It. 8. 0., Ord. 42, r. 33 a. Copies, 
however, of such documents may not be taken. 
— Rc A Solicitor, Ex jj. Incorporated Law 
Society (1891), 65 L, T. 584; 8 T. L. R. 1, 
D. C. 

Statutory right to take copies — Of companies’ 
books.] — See Companies, Vol. IX., pp. 193, 209, 
Nos. 1213, 1296, 1298. 

Of partnership books .] — See Partnership. 


Sub-sect. 5. — Costs. 

See Pari VI., post. 


Sect. 14.— INSPECTION OF CORPORATION 
BOOKS AND DOCUMENTS. 

See Corporations, Vol. XIII., pp. 422-424. 


Sect. 15.— INSPECTION BY COURT OR JUDGE 

See R. S. C., Ord. 31, r. 19a (2). 

1308. Jurisdiction of court or Judge.] — Where 
fraud is alleged against deft., communications 
between himself & his solr. as to the subject-matter 
of tlie alleged fraud are not privileged from pro- 
duction, there being no distinction in this respect 
between a crime a civil fraud ; & it is im- 
material for this purpose whether the solr. is or is 
not a party to the alleged fraud. 

The practice as to inspection by the judge him- 
self, under R. S. C., Ord. 31, r. 19a (2), of docu- 
ments for which privilege is claimed, discussed. — 
Williams v. Quebhada Railway, Land & Copper 
Co., [1895] 2 Ch. 751 ; 65 L. J. Ch. 68 ; 73 L. T. 
397 • 44 W. R. 76. 

1309. .] — The word “ privilege ” in R. S. C\, 

Ord. 31, r. 19a (2), is not to be construed in a 
narrow sense so as to exclude the case of an 
objection to discovery based on the ground of 
irrelevancy. It includes any ground on which 
inspection is sought to be resisted. — Ehrmann v. 
Ehrmann, [1896J 2 Ch. 826 ; 65 L. J. Ch. 889 ; 
75 L. T. 243. 

Annotation : — Apprvd. Birmingham & Midland Motor 

Omnibus Co. v. L. & N. W. Ry., [1913] 3 K. B. 850. 

1310. .] — Birmingham & Midland Motor 

Omnibus Co., Ltd. v. London & North Western 
Ry. Co., No. 394, ante. 

1311. To determine claim of privilege.] — Under 
an order for production of documents, the denial 
upon oath of the relevancy of concealed passages 
will not be sufficient ; & upon the ct. itself ascer- 
taining that they might possibly refer to the 


— Tko Lord Ordinary granted a dili- 
gence “ for thq recovery of all writ- 
ings that either party might think 
necessary in support of their respective 
averments ” to ho produced to the 
commissioner to take such excerpts 
as he should deem of importance to 
the cause. — Camp man, v. Campbell 
(1823), 2 Sh. (Ct. of Sohs.) 139.— SCOT. 

p. .1 — Mackintosh v. Grant 

(1829), 8 Sh. (Ct. of Boss.) 184— SCOT. 

1304 i. Method of talcing — Photo- 
graphy. 1 — The referee orderod that deft, 
bo at liberty to make, or cause to be 
made, photographic reproductions of an 
alleged holograph will, in tho presence 
of the prothouotary, upon 24 hours 
notice in writing to pltf. ’a solr. of the 
time & place of such photographing. — 
Foulds v. Bowler (1908), 7 \V. L. It. 
517. — CAN. 

1304 It. — Where a will 

lodged in tho registry was impeached 
as a forgery, tho ct. refused to allow 
the party propounding it to get a 
photograph copy of testators & 
witnesses’ signatures to it, without 
an affidavit explaining the circum- 
stances, but, on consent, made an 
order that a copy might be taken of 
tho body of it. — Ternan v. Ternan 
(18G4). 11 L. T. 253.— IR. 

q. Right to receive copy — Books in 
actual use. 1 — Where books were in 
actual use by deft., the ct. refused to 
order him to make verified copies of 
outries relative to matters in question 

J. — VOL. XVIII. 


for pltf.’s use. — McDonelj. v . McKay 
(1807), 2 Ch. Ch. 141.— CAN. 

r. Proper facilities for in- 

spection not given.] — Where a party 
has not afforded to his adversary all 
the information & facilities in his 
power for the inspection of documents, 
etc., to be relied on at tne trial, the ct. 
will direct an inspection or copy, or 
both thereof, to be given, according 
to the circumstances of the ease. — 
O’Neill v. Dklachorois (1857), 9 
Ir. Jur. 50. — IR. 

s. .] — To an action upon a 

policy of insurance, the defts. pleaded 
that certain representations wore made 
by the insured, at the time of effecting 
the assurance, which were false & 
untrue, & that, therefore, the policy 
was void. Upon an application by 
pltf., that copies of tho representations 
might bo furnished, or that pltf. 
might be at liberty to inspect them, if 
any such existed : — Held : dofts. were 
bound to furnish tho documents. — 
Germaine v. Athenaeum Life In- 
surance Co. (1856), 8 Ir. Jur. 331. — 
IR, 

PART III. SECT. 15. 

1311 i. To determine claim ofpnvilrge.] 
— Whore documents for which privilege 
is claimed are or may be in their nature 
equivocal, tho judge in chambers, if 
tho claim to privilege is challenged, will 
exercise the power given by It. S. C. 
Ord. 31, r. 19 (A) (2), of looking at tho 


documents himself & will decido 
whether they are privileged or not. — 
Lion Notting Mills I’roprietory, 
Ltd. v. Noyes Brothers (Mel- 
bourne) Proprietory, Ltd., [1915] 
V. L. R. 383.— AUS. 

1311 ii. .] — Queensland Pine 

Co. v. Australia (Commonwealth of), 
[19201 Bt. R. Qd. 121.— AUS, 

1311 iii. . ] — In an action for rent 

under a lease, in which the defence was 
that the estate of the lessor had 
determined, pltf., in his affidavit of 
discovery, claimed privilege for certain 
documents on tho ground that they 
related solely to his own title or case, 
& did not assist deft.'s case or title. 
On a motion by deft, for further & 
better discovery & for inspection of tho 
documents for which privilege was 
claimed : — Held : the ct. had power 
to & would inspect such documents 
for the purpose of seeing whether the 
documents were of tho character they 
wore represented to be in the affidavit. 
— Power v. Freeman (1908), 42 

I. L. T. 115— IR. 

1311 iv. .] — An order for pro- 
duction under Imperial Act, 22 Viet, 
c. 20, s. 1, is equivalent to a subpoena 
duces tecum under which the person 
summonod, although not a party to 
the aotion, is bound to attend as a 
witness 6c bring the papers called for 
in obedience to tho writ, hut the judge 
alone has a right to inspect them in 
order to decido whether they are to 

N 
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Sect. 15. — Inspection by court or judyc. Sect 10. 
Part IV. 

questions at issue, an order was made upon deft, 
for the production of the concealed passages, with 
costs. — Oaton v . Lewis (1853), 22 L. J. Ch. 940 : 
1 W. K. 118. 

1312. .] — Wilkinson v. Wilkinson {temp. 

1897-1910), cited in Halsbury’s Laws of England, 
Vol. XI., p. 04. 

1313. To determine relevancy.] “--Where it ap- 
peared doubtful whether certain documents of 
which a discovery is sought are material to the 


issue : — Held ; they must be produced to the ct., 
& if, in the opinion of the ct., on consideration of 
the arguments & examination of the documents, 
it was considered fit & proper, inspection would 
be granted. — The Macgregor Laird (1866), 
L. R.1A.& E. 307 ; 36 L. J. Adm. 10 ; 15 W. B. 
202 . 

Annotation : — Reid. Hill v . Campbell (1875), L. It. 10 C. P. 
222 . 


Sect. 1 6 . — INSPECTION OF PROPERTY. 

See Practice and Procedure. 


Part IV. — Interrogatories 


Sect. l.—IN GENERAL. 

1314. Extent & nature of.] — An action was 
brought by the A.-G. & a local board to restrain 
deft, from building across a public footpath. The 
amended statement of claim alleged that at a 
meeting of the board held after the commence- 
ment of the action deft, had attended & signed an 
agreement for settling the action on certain terms, 
& pltfs. sought to enforce this agreement, or, in 
the alternative, to restrain interference with the 
footpath by virtue of their original title. l>eft., 
by his defence, denied the existence of any public 
right of way over the ground. He admitted the 
signature of the agreement, but alleged that it 
was obtained by threats & pressure after a long 
conversation & argument, & without his having it 
read & explained to him. Pltfs. delivered inter- 
rogatories as to the existence of a public right of 
way over the land, <fc as to what passed in the 
conversation at the board meeting & at a conversa- 
tion between deft. & pltfs.’ soli*, before that meet- 
ing. Deft . declined to answer those interrogatories, 

bo submitted to examination. — li. v. 

Borrett (1905), 24 N. Z. L. 11. 584.— 

N. Z. 

t. Effect of order to file documents 
— With view to inspection. ] A ct. cannot 
bo Bald to have received documents 
as admissible in evidence when, for 
want of time to inspect & consider 
them, it orders them to be hied ; nor 
would it bo wrong in law in rejecting 
or returning them after proper inspec- 
t ion. — Soodukuina Chowdhry v. Raj 
Mohun Bose (I860), IX W. R. 350. — 

1ND. 

PART IV. SECT. 1. 

1814 i. Extent & nature of.) — Inter- 
rogatories must bo confined to facts 
which* are relevant to some question 
at issue between the parties, & will not 
be allowed where they are in the nature 
of cross-examination. The procedure 
is not intended to apply to actions of 
a simple character, as for breach of 
contract, where the object can be 
accomplished by an application for 
particulars. — Starratt v. White 
(1913), 47 N. 8. 11. 162; Vi E. L. It. 

8.— CAN. 

131411. Stewart v. Hender- 
son (1912), 23 O. W. 11. 135 ; 4 

O. W. N. 166 ; 6 I). L. It. 802.— CAN. 

1314 ill. .] — An examination for 

discovery is, both in form Sc in sub- 
stance, in the nature of a cross-examina- 
tion, but limited to the issues raised by 
the pleadings. The object of an 
examination for discovery is to enable 
a litigant party to ascertain whether 
a party opposed in Interest has a good 
cause of action or defence ; Sc the 
examination may, so far as the issues 
raised in the pleadings are oonoemed, 
be as searching Sc thorough as the 
party's cross-examination as a witness 


alleging that as to the right of way he was not 
bound to answer as to a right which he had denied 
by his pleadings ; & as to the conversations he 
ought not to be called upon to answer till pltfs.’ 
solr. had been examined & cross-examined as to 
the conversation : — Held : (1) deft, was bound to 
answer as to the existence of the right of way, for 
one object of interrogatories was to enable a party 
to obtain admissions from the other party, & so 
to relieve him from the necessity of adducing 
evidence ; (2) as the conversations were material 
on the issue whether the agreement had been 
unduly obtained, deft, must answer as to them ; 
& it would not be right to allow him to delay 
answering until he saw what account another 
person would give of what had taken place ; 
(3) effect of the Jud. Acts on mode of procedure 
discussed {see No. 7, ante). 

The objection taken to the interrogatories is 
this : it is said that they seek an admission or 
denial on oath by deft, on matters in issue between 
him & pltfs. as to which the onus of proof is on 


at the trial could bo. In this action, 
pltf., tho widow of O., sought to sot 
aside the will of her husband, of which 
dofts. had, as exors., obtained probate, 
alleging want of testamentary capacity 
Sc that the will was not exocutod Sc 
attested as required by statute ; & 
also an account of the dofts.' dealings 
with tho estate, Sc delivery of the estate 
to herself : — Held : all matters which 
would throw any light upon testator's 
mental condition at the time ho 
executed the will, or from which the 
ct. might legitimately draw inferences 
as to his mental condition, as well as 
tho oiroumstanoos leading up to & 
surrounding tho execution & attesta- 
tion of the will, were relevant to tho 
issues raised & propor subjects of 
inquiry upon the examination of dofts. 
for discovery. — Carney v. Carney 
(1913). 26 W. L. R. 398.— CAN. 

1314 iv, — -.] — Examination for dis- 
covery is primarily for the purpose of 
enabling tho opposite party to know 
what is tho case he is to be callod upon 
to moot ; its second Sc subsidiary pur- 

S ose is to enable tho party examining 
) extract from bis opponent admissions 
which may dispense with more formal 
proof at the hearing. The rules con- 
template only ono examination for 
discovery of any party in the aotion. 
Any party adverse in interest, may 
initiate such examination. Noiieo of 
it should be given to all the parties 
adverse in interest to tho party to be 
examined, so that they may be present 
upon tho examination. An examina- 
tion for discovery is not intended to be 
a cross-examination at all — although 
in a case where a party 1 b supposed to 
be seeking to conceal the truth he may 
be cross-examined upon examination 
for disoovery. — G baydon t>. Graydon 


(1921), 67 D. L. R. 116 ; 51 O. L. R 
301.— CAN. 

1314 v. ,] — Interrogatories are 

not in this country to bo framed to 
anticipate or supply defects of pleading 
or to ascertain the case of tho other 
side. Whore the pleading of either 
party is too vague, the ct. may call 
for a further or fuller written state- 
ment, or may framo & record issues 
until the case raised by the pleadings 
is ascertained with sufficient clearness. 
Pltf. may interrogate with a view to 
obtain information or admission in 
support of bis own case, & this right 
extends not only to his original case 
but also to any answers which he has 
to make to deft.’s case, subject to the 
qualification, mter alia, that tho 
interrogatories must bo directed to a 
case on which pltf. has already deter- 
mined, & to which ho has committed 
himself. Ho cannot bo allowed to put 
fishing questions in order to try whether 
he can discover any flaw in deft.’s 
case or suggest any answer to it. — 
Ali Kader Syud Hobsain Ali v. 

(189 °)» L L * B. 17 

Calc. 840. — IND. 

1314 vi. — The mere fact that 

questions would be admissible in cross- 
examination of a witness, does not 
make them good as interrogatories. 
Interrogatories must not be exhibited 
unreasonably or vexatlously, nor bo 
prolix, oppressive, unnecessary or 
scandalous. Nor should inter- 

rogatories be allowed which are sought 
to be administered obviously for the 
purpose of fishing out a case. Tho 
ct., will, in cases where tho defence of 
wagering is set up. refuse to allow the 
party setting up this defence to inter- 
rogate his opponent generally as to his 
business transactions apart from the 
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pltfs. That is no reason at all. It is because 
there is the obligation of proof on pltfs. that they 
ask the question. If defts. were to admit pltfs.* 
title, pltfs. would be relieved of the obligation of 
proof, & would get judgment at once. But if he 
does not admit the whole, he may admit part of 
it, & to that extent pltfs. may relieve themselves 
of the obligation of proof (Jessel, M.R.). — A.-G. 
v. Gaskill (1882), 20 Ch. D. 519 ; 51 L. J. Oh. 
870 ; 46 L. T. 180 ; 30 W. R. 558, C. A. 

Annotations : — As to (1) & (3) Raid. Bidder v. Bridges 

(1885), 29 Ch. D. 29 ; Griebart v. Morris, [1920] 1 K. B. 

659. Generally , Mentd. Proctor v Smiles (1886), 55 


1315. Distinguished from particulars.]— A policy 
of insurance effected with defts. against fire pro- 
vided that the policy should not coyer loss or 
damage by fire occasioned by or happening through 
earthquakes. In an action upon the policy defts. 
pleaded that the loss was caused by earthquake &> 
not by fire. Upon the application of defts. pltfs. 
were ordered at Chambers to give particulars as 
to the cause of the fire, &> it was ordered that unless 
the particulars were delivered within six weeks 
all further proceedings should be stayed until 
delivery thereof, & pltfs. were not to be precluded 
from giving evidence at the trial of any matter 


L. J. Q. B. 467. 


particular transactions in suit, on tho 
ground that it is manifestly unfair to 
compel a man to disclose his general 
dealings on the chanco that thereby 
his opponent may discover something 
that will support his case. — B iiag- 
WANDAS l’ARASHRAM V. BURJORJI 

11.utton.ti (1912), I. L. It. 37 Bom. 
347.— IND. 

a. Oral examination for discovery — 
As alternative form of written itder- 
rogatorics.}— Windson Marine In- 
surance Co. v. Ladd (1871), 2 N. S. It. 
493.— CAN. 

b. .] — Where the officer 

of a company -party is orally examined 
for discovery under Ord. 31 A. (copiod 
from an Ontario Itulo), the English 
practice requiring him to inform him- 
self by inquiry from other officers or 
servants of the oo. as to relevant 
matters not within his knowledge, is 
not applicable. In British Columbia, 
there aro two distinct modes of obtain- 
ing this kind of discovery* namely, by 
means of written interrogatories Sc by 
oral examination ; Sc the English 
practice referred to applies only when 
tho procedure by interrogatories is 
adopted. — Brydon Jack v. Van- 
couver Printing & Publishing Co. 
(1911), 16 W. L. R. 262 ; 16. B. C. R. 
55.— CAN. 

o. vis supplementing inter - 

rogatories J — A party may bo required 
to answer interrogatories delivered 
pursuant to Rule 407 B. of King’s 
Bench Act, as enaoted by 5 & 6 Edw. 
VII., c. 17, s. 2, notwithstanding that 
ho has also boon ordered to attend Sc 
be examined for discovery under Rule 
387. — Timmons v. National Life 
Assurance Co. (1909), 19 Man. L. R. 
139.— CAN. 

d. -.] — Tho rights of ob- 

taining discovery by administering 
interrogatories, undor Rule 423 of 
King’s Bench Act, Sc by an oral 
examination undor Rules 398-421, are 
cumulative ; &, although a party has 
sufficiently answered interrogatories 
administered to him by his opponent, 
tho latter has also a right to require 
him to attend upon an appointment & 
submit to an oral examination for 
further discovery. — Baskin v. Linden 
(1914), 28 W. L. It. 130.— CAN. 

o. ,] — A party may bo 

required to attend for examination for 
discovery although he has made 
answers to interrogatories. — S egal v. 
Scott, [1922] 2 W. W. R. 144; 65 
R. L. R. 784.— CAN. 

. — supplementing affidavit 
on production.] — An affidavit on pro- 
duction is not within the provisions of 
Ord. 268, & therefore the party making 
it, does not thereby beoorne liable to 
cross-examination upon it, except so 
far as this can bo had by examination 
for discovery under Ord. 138. Only 
one examination of a party under 
Ord. 138 can be had. — Paxton v. 
Jones (1873), 6 P.E. 135.— CAN. 

g. How limited.] — Disoovery 

by means of oral examination under 
R. S. O. 1877, c. 50, 8. 156 et seq. t is 
limited to cases in whioh the party to 
be examined is oompell&ble to give 
evidonco by or on behalf of the opposite 


party. — J ones v. Gallon (1881), 9 
P. R. 296.— CAN. 

h. .] — Tho greatest lati- 

tude should bo allowed to a party who 
is examining an adverso party for dis- 
oovery so that the fullest inquiry may 
bo made as to all matters which can 
possibly alfoct tho issues between the 

B arties. — Mount Hobe, No. 279, 
Iural Municipality v. Findlay, 
[1919] 1 W. W. R. 397.— CAN. 

k. How conducted.] — An ex- 

amination for discovery should bo 
conducted as an examination -in -chief. 
Sc not as a cross-examination. — 
Carroll v. Golden Cache Mines Co., 
Ltd., Liability (1890), 6 B. C. R. 
354 — CAN. 

1. — Particulars disclosed in — 

How far binding.] — Tho particulars 
disclosed at an examination for dis- 
covery are as binding on tho party 
discovering as they would be if de- 
livered in tho form of a pleading. — 
Kelly v. Kelly (1908), 18 Man. L. It. 
331.— CAN. 

m. When examinable party out 

of jurisdiction.] — A party resident out 
of tho jurisdiction cannot bo examined 
for discovery in an action unless by 
means of a, spooial order made under 
rule 477 of the rules of 1897 ; & if 
served, pursuant to rules 439 & 443, 
while temporarily in tho jurisdiction, 
with au appointment & subpoena for 
his examination, cannot bo compelled 
to attend thereon. — Connolly v. Dowd 
(1898), 18 P. R. 38.— CAN. 

n. .] — Where deft, re- 
sides out of Ontario, & is only in it for 
temporary purpose, his attendance to 
be examined for discovery can only bo 
obtained, under Rule 47 7 , by a judge’s 
order upon notice, & not by appoint- 
ment under rule 443. An order was 
made under Rule 447 for the examina- 
tion in Ontario of deft, who resided in 
British Columbia & who was 
temporarily in Ontario attending the 
meetings of the House of Commons of 
Canada, of which ho was a member. 
Although this order could not bo en- 
forced by attachment against deft, 
while the House was in session, in 
the event of his refusing or neglecting 
to attend, it could be enforced, under 
Rule 454, by striking out his defonco. — 
Cox V . PRIOR (1899), 18 P. R. 492.— 
CAN. 

o. .] — A person for 

whose benefit an action is brought or 
the assignor of a chose in action can 
only be examined for discovery when 
such person is within Ontario ; but 
a deft, by counterclaim, resident within 
a foreign jurisdiction, may under Rule 
328, be ordered to come within Ontario 
Sc submit to examination for discovery 
upon matters relating to the counter- 
claim Sc if he falls to so attend his 
defence to tho 4 counterclaim may be 
struck out. — Stookbridgk d.MoMartin 
(1916), 27 O. W. R. 401 ; 38 O. L. R. 
95.— CAN. 

p. — - — — — .}— Ono of the pltfs., 
in an action brought in the Supreme 
Ct. of Ontario, resided in New York, & 
an order was made, under Rule 328, 
requiring him to attend in Toronto 
for examination for discovery at the 


iustanco of defts. On appeal the 
order was varied bo as to provide for 
the examination taking place in New 
York. Ordinarily the place of re- 
sidence of tho porson to be examined 
Is the proper place for his examination 
— in this case no special circumstances 
were suggested ; Sc it Boomed “ just 
& convenient ” (Rule 328) that tho 
examination should take place in New 
York. — Dukll v. Oxford Knitting 
Co. (1918), 42 O. L. R. 408 ; 14 

O. W. N. 42.— CAN. 

q. -.] — An action in the 

Supremo Ct. of Ontario was com- 
menced, by a person residing in Now 
York, in tho Toronto office of the ct., 
whero also tbo pleadings wore filed : & 
the solrs. for both partios practised 
in Toronto : — Held : it was “ just & 
convenient ” (Ride 328) that pltf. 
should attend in Toronto for examina- 
tion for discovery. — Hamilton v. 
Hamilton (1920), 47 O. L. R. 359 ; 
18 O. W. N. 133.— CAN. 

r. .] — Rule 337 which pro- 

vides that “ a party within Ontario 
shall attend for examination for dis- 
covery before tho proper officer of the 
county in which lie resides upon 
sorvico of an appointment upon his 
solr. 7 days before tho day appointed 
for tho examination,” is not applicable 
to the case whero tho “ party ” is 
temporarily out of Ontario ; that case 
is provided for by Rule 328. The 
rule is predicated upon tho physical 
presence of the party to be examined 
within the province. Tho words 
** within Ontario ” are in tho rule 
itself, contrasted with ” the county 
in which ho resides.” — McWilliams 
v. Flynn (1921), 64 D. L. R. 151 ; 50 
O. L. R. 75.— CAN. 

s. Surgical examination — When 
an examination for discovery.] — An 
examination of the person by a 
surgeon under Con. Rules 462, in an 
action for personal injuries, is an 
examination for discovery ; Sc that 
rule must be applied in the same way 
as Con. Rule 442 ; therefore an order 
for such an examination, in an action 
whero tho liability is disputed will, 
not, if opposed, be made before the 
delivery of tho defence. — Burns v. 
Toronto Ry. Co. (1907), 9 O. W. R. 
277 ; 13 O. L. R. 404. — CAN. 

t. Leave to administer — Grounds 
on which discretion exercised.] — An 
application was made to a judge in 
chambers to set aside answers to inter- 
rogatories administered to pltfs., on 
the ground that the order for the 
examination of witnesses did not 
authorise tho examination of parties 
Sc that neither the order nor the 
affidavit therefor gave any indication 
that it was proposed to examine pltfs., 
otherwise the order would not have 
been consented to. The judge having 
refused to set aside tho interrogatories : 
Held : parties to a oanso stand in a 
different position from other witnesses 
& that in order to obtain a commission 
permitting the examination of pltf., 
facts should have been given upon 
which the judge to whom the applica- 
tion was made could have exercised 
his discretion to grant or withhold 

N 2 
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1 . 1 . — In general . Sect . 2 : 

not disclosed in their particulars provided it came 
to their knowledge subsequently. Pltfs. appealed, 
alleging that there were several theories as to the 
origin of the fire : — Held : the information asked 
for was not the proper subject matter for par- 
ticulars, interrogatories being the proper method 
of obtaining the information. — Young (G. & W.) 
& Co., Ltd. v . Scottish Union & National 
Insurance Co., Same v. North British & Mer- 
cantile Insurance Co. (1907), 24 T. L. R. 73, 
C. A. 

1316. Allowed instead of particulars of justifica- 
tion — By consent.] — Hall v. Bryce (1890), 6 
T. L. B. 344, C. A. 


Sect. 2.—IN WHAT PROCEEDINGS GRANTED. 

Sub-sect. 1. — In General. 

Interrogatories in particular actions.] — See Sect. 
5, sub-sect. 0, post. 

1317. Arbitration — Before county court judge — 
Workmen’s Compensation Act, 1906 (c. 58).] — 
Sutton v . Great Northern Ry. Co., No. 89, 
ante. 

1318 . Arbitration Act, 1889 (c. 49).] — 

Kursell v. Timber Operators & Contractors, 
Ltd., No. 57, ante. 

Bankruptcy.] — See Bankruptcy & Insolvency, 
Vol. V., p. 022, No. 5598. 

1319. Commercial list.]- — British West Africa 
Contract Syndicate, Ltd. v. Balli & Sons 
(1890), 12 T. L. R. 424, C. A. 

1320. Election petition.] — Particulars of a resp.’s 
accounts can be obtained only by means of inter- 
rogatories. — Stafford Election Petition Case 
(1809), 20 L. T. 237. 

1321. .] — The ct. has no power to order 

interrogatories to be delivered to a resp. to a 
I Parliamentary election petition, under Parlia- 
mentary Elections Act, 1808 (c. 125) ; for though 
sect. 2 gives the ct. the same powers, with refer- 


have been made as to interrogatories, the “ prin- 
ciples, practice & rules on which committees of 
the House of Commons have heretofore acted in 
dealing with election petitions ” are to be observed 
in the case of election petitions under the Act. 
Wells v. Wren (1880), 5 C. P. D. 546 ; sub nom. 
Re Wallingford Election Petition, Wells v. 


Wren, 49 L. J. Q. B. 681. 

Annotations : — Apld. Moore v. Kennard (1883), 10 Q. B. D. 
290. Mentd. Clark r. Lowley (1883), 48 L. T. 762. 


1322. Interpleader issue.] — Interrogatories may 
be delivered on an interpleader issue. — White v. 
Watts (1862), 12 C. B. N. S. 267 ; 31 L. J. C. P. 

| 381 ; 6 L. T. 387 ; 142 E. R. 1146. 

1323. Petition under private Act of Parliament.] 

— Re London Dock Co., No. 78, ante. 

1324. Probate, Divorce & Admiralty Division — 
i Suits for nullity of marriage.] — In a suit for nullity 
! of marriage the ct. has power to order interro- 
gatories. — Euston v. Smith (1884), 9 P. D. 57 ; 
32 W. R. 596. 

Annotations : — Folld. Harvey v. Lovekin (1884), 10 P. D. 
122. Consd. Redforn v. Redforn, 11891] P. 139. 


1325. .] — (J) In a suit for nullify of 

] marriage, the ct. has power to give leave to 
administer interrogatories between the parties 
to the suit ; for suits of that kind were formerly 
within the jurisdiction of the Ecclesiastical Cts., 
which had power to allow interrogatories to bo 
administered between the parties, & now all the 
jurisdiction of the Ecclesiastical Cts. as to suits for 
nullity of marriage, including matters of practice 
& procedure, is vested in the Probate, Divorce, & 
Admlty. Div. Further, even if the power to 
allow interrogatories to be administered between 
the parties did not otherwise exist, it would be 
conferred upon the Probate, Divorce, & Admlty. 
Div. by Jud. Act, 1873 ; for at the time of passing 
that statute the Superior Cts. of Common Law & 
the Ct. of Ch. had power to allow interrogatories 
to be administered between the parties to a suit ; 
& by sect. 16 all the jurisdiction of those cts., 
including tlie ministerial powers & authorities 
incident thereto, was transferred to <fc vested in 


the High Ct., & by sect. 23 the jurisdiction trans- 


ence to such petition, as it would have if such ferred to the High Ct. may, so far as regards 
petition were an ordinary cause, yet this is “ sub- I procedure & practice, be exercised in the same 
jeet to the provisions of the Act ” ; & sect. 26 manner, as it might have been exercised by any 
enacts that until rules have been made, & none of the cts. whose jurisdiction has been transferred. 


tho order ; tills not having boon done 
the appeal should ho allowed as to so 
much of the order as permitted pltfs. 
to be examined out of the jurisdiction, 
& the order modified accordingly. — 
Seymour v. Doull (1891), 23 N. S. It. 
364.— CAN. 

a. .}— Pltf. cannot, after 

examining an officer of deft, corpn. 
for discovery under Rule 387 of King’s 
Bench Act, require another officer 
of the corpn, to attend for a similar 
examination when the information de- 
sired could have been obtained from 
the first officer examined. — Brown v. 
London Fence,* Ltd. (1909), 19 Man. 
L. R. 338.— CAN, 

b. .] — Leave to deliver 

interrogatories is in the discretion of 
tho master, & if he considers that they 
are not necessary for the purpose of 
disposing fairly of tho case, or for 
saving of costs, &, further, that the 

S arty has already sufficient knowledge 
; information to enable him to con- 
duct his case, leave for interrogatories 
may bo refused. — Pickels Co. v. 
Pickup (1913), 12 E. L. R. 677.— CAN. 

e. Service of copies on opponent — 
Whether necessary.] — Pltf. Is not bound 
to serve a copy of the interrogatories 
on deft, nor can deft, who has appeared 
& been Borved with a copy of the bill, 
move to dismiss the bill because no 


copy of interrogatories has been servod 
on him. — Pitfield v. Ranney (1868), 
(1825-97), N. B. Dig. 646.— CAN. 

d. T iling cross - interrogatories — 
Where foreign commission issued .] — 
When a foreign commission issues on 
tho master’s certificate, under G. 
Ord. 221, cross -interrogatories should 
be filed in the office of the clerk of 
records & writs ; & where they wore 
filed by deft, in tho master’s office 
instead, & notice of filing given, but 
by accident tho commission was for- 
warded without them, an application 
made on the return of tho commission 
executed to suppress the depositions 
was refused, with costs. — Darling v. 
Darling (1880), 8 P. R. 391.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 


f. Where amount of damages only 
in dispute .] — An examination for dis- 
covery may be ordered in an action 
wherein no defence, but only a demand 
of notice, has been delivered, & tho 
only issue to be determined is tho 
amount of damages. — B owen v. 
Canadian Northern Ry. Co., [19181 
1 W. W. R. 417.— CAN. 

g. Patent cases.] — Tho general law 
applicable to discovery governs in 

f mtent eases. Deft, may be properly 
nterrogatod as to tho grounds of his 
attaoking pltf.’s patent, & there should 
bo a fair & full disclosure of tho parti- 
cular lines of attack which are con- 
templated, but so such Individualising 
of tho persons who arc alleged to be 
prior users as would enable pltf. to 
fix upon tho deft.’s witnesses. — S mith 
v. Greet (1884), 10 P. R. 482.— CAN. 


e. Where order for particulars 
suffice.] — Interrogatories must be con- 
fined to facts which are relevant to 
some question at issue between the 
parties, & will not be allowed where 
they are in the nature of cross examina- 
tion. The procedure is not intended 
to apply to actions of a simple 
character, as for breach of oon tract, 
whore the object can bo accomplished 
by an application for particulars. — 
Starratt v. White (1913), 47 N. S. It. 
162 ; 13 E. L. R. 8.— CAN. 


w IIVWVIVVVIVVWIWOI j 

Discovery was not enforceable in equity 
in cases of champerty & maintenance, 
nor should it bo under tho equivalent 
remedies given by the Jud. Act; tfc 
pltf. should not bo compelled on ex- 
amination to answer questions touching 
an alleged ehampertous agreement. — 
Welbourne v. Canadian Pacific 
Ry. Co. (1894), 16 P. R. 343.— CAN. 


k. Action for criminal conversa- 
tion — Whether wife examinable .] — In an 
action of criminal conversation, after 
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(2) Leave to administer interrogatories ought 
not to be refused on the ground that it is plain 
from the nature of the case that they must neces- 
sarily criminate the party interrogated, who cannot 
answer them without admitting that he has been 
guilty of felony ; he may, however, decline to 
answer them. 

(3) Semble : inasmuch as proceedings for divorce 
& for other matrimonial causes are excluded from 
the operation of R. S. C., 1883, by Order LXVIII., 
r. 1 (d), an application for leave to administer 
interrogatories between the parties to a suit 
ought not to be made to a registrar of the Divorce 
l)iv. ; but it ought to be made in the first instance 
to one of the judges of the ct. — Harvey v. Love- 
kin (1884), 10 P. D. 122 ; 54 L. J. P. 1 ; 33 W. R. 
188 ; 1 T. L. R. 136, C. A. 

Annotations: — As to (1) Consd. Rodfern v. Redfern, [1891] 

P. 139. As to (2) Refd. Martin v. Treacher (1886), 55 

L. J. Q. B. 209. 

1326. Divorce — To prove adultery.] — Red- 

fern v. Redfern, No. 99, ante. 

1327. .] — A wife in her petition 

for divorce on the ground of her husband’s cruelty 
& adultery alleged in paragraph 4, as an act of 
cruelty, the wilful communication to her of a 
venereal disease & in paragraph 7 she alleged an 
act of adultery with a woman unknown at the 
same date whereby he had contracted the disease. 
The wife proposed to interrogate resp. as to whether 
he was not suffering from venereal disease at the 
time in question, & whether a doctor did not 
attend him for it ; contending that the interro- 
gatories went solely to the charge of cruelty 
alleged in paragraph 4 : — Held : the interro- 
gatories were not admissible. — E. v. E. (1907), 
24 T. L. R. 78. 

1328. Probate — To bring in testamentary 
document — Probate Act, 1857 (c. 77), s. 26.] — The 

ct. gave leave to two of the exors. named in a will 
to interrogate the solr. of the testator touching a 
memorandum which the solr. had stated to the 
exors. had been executed by the testator in refer- 
ence to his property. — In the Goods of Lockwood 
(1891), 66 L. T. 124. 


Sub-sect. 2. — Actions for Penalties and 

Forfeiture. 

A. Penalties. 

Criminating interrogatories .] — See Sect. 8, sub- 
sect. 4, B., post. 

1329. General rule.] — Selwyn v . Honeywood, 
No. 1352, post. 


1330. -.] — The rule of law is that a man 
shall not be obliged to discover what may subject 
him to a penalty, not what must only. — Harrison 
v . Southcote & Moreland (1751), 1 Atk. 528 ; 
2 Ves. Sen. 389 ; 26 E. R. 333, L. C. 

Annotations : — Distd. Derby Corpn. v. Derbyshire County 

Council (1897), 77 L. T. 107. Refd. A.-Q. v. Duplessis 
(1752), Park. 144 ; U. S. A. v. McRoo (1867). L. R. 4 Eq. 
327 ; Re A Debtor, [1910] 2 K. B. 59. Mentd. Maokreth 
v. Symmons (1808), 15 Ves. 329. 

1331. Effect of Judicature Acts & Rules.] — ( 1 ) The 

Jud. Acts & Rules have only altered the procedure 
& not the rights of parties, & interrogatories will 
not be allowed in cases where, as when a penalty 
is the gist of the action, the Ct. of Ch. before 
those Acts would not have allowed interrogatories 
to be administered; (2) effect of the Jud. Acts on 
mode of procedure discussed, see No. 12, ante . — 
Runnings v . Williamson (1883), 10 Q. B. D. 
459 ; 48 L. T. 581 ; 47 J. P. 390 ; sub nom . 
Hummings v. Williams, 52 L. J. Q. B. 273 ; sub 
nom. Hemmings v . Williamson, 31 W. R. 336, 

D. C. 

Annotations : — Distd. Harvey v. Lovekin (1884), 10 P. D. 
122. Folld. Martin v. Treacher (1886), 16 Q. B. D. 507. 
Apld. Mexborough v. Whitwood U. D. O., [1897J 2 Q. B. 
111. Refd. Derby Corpn. v. Derbyshire County Council 
(1897), 77 L. T. 107. 

1332. Discretion of court — Chemist carrying on 
business without license.] — Discovery in an action 
for penalties is in the discretion of the judge & 
was allowed where the action was for penalties 
under Apothecaries’ Act, 1815 (c. 194), for carrying 
on business as a chemist without being duly 
licensed. — Apothecaries Society v. Nottingham, 
[1875] W. N. 259 ; Bitt. Prac. Cas. 72 ; 1 Char. 
Cham. Cas. 110. 

Annotation : — -Consd. Martin v. Troachcr (1886), 16 Q. B. D. 
507. 

1333. Ecclesiastical penalties.] — (1) Where a deft, 
did not except to the first report of insufficiency of 
an answer : — Held : he was not absolutely 
excluded from insisting on the same matter in his 
second answer. 

(2) Though a deft, is not bound to answer what 
may subject him to ecclesiastical penalties ; or 
whether he is or not married to a woman he 
cohabits with ; or whether he is an alien, etc. : 
he must, in a proper case, answer whether he hath, 
or not, a legitimate son. 

(3) Pltf. entitled to discovery of facts material 
to the merits, for want, or in aid of, proof or to 
substantiate his proceedings. — Finch v. Finch 
(1752), 2 Ves. Sen. 491 : 28 E. R. 315, L. C. 
Annotation: — As to (2) Refd. Redfern v. Redfern, [1891] 

P. 139. 

1334. Penalty under charterparty.] — Bill by the 

E. I. Co., claiming from a part-owner of a ship, 


pleading & examination of pltf. for 
discovery, particulars of the matters 
complained of should not be ordered 
except upon a full & satisfactory 
affidavit of deft, showing his innocence 
& ignorance of the ground of com- 
plaint. In such action thorc is no 
power, having regard to R. S. O. 1887, 
c. 61, s. 7, to order the examination 
of the wife for discovery as to tho 
alleged acts of adultery. — Murray v. 
Brown (1894), 16 P, R. 125. — CAN, 

L .] — In an action for criminal 

conversation with nltf.’s wife, deft, 
cannot be compellod to submit to ex- 
amination for disoovery. — Mulhq in- 
land u. Misener (1895), 17 P. R. 132. 
— CAN. 

m. When claim for alienation 

of vnfe's affection joined.}— In an action 
for criminal conversation deft, cannot 
be compelled to submit to examination 
for discovery. But where in the action 
damages are also claimed for tho aliena- 
tion of the affections & loss of the 
society of pltf.’s wife, deft, can be 


examined upon that branch of the case. 
— Taylor v. Neil (1896), 17 P. R. 
134.— CAN. 

n. .] — An action for 

criminal conversation & for alienating 
the affections of pltf. ’s wife is an action 
instituted in consequence of adultery 
within tho meaning of Evidence Act, 
R. S. O. 1897, o. 73, s. 7, & deft, in 
such an action cannot bo compelled 
to submit to examination for discovery. 
— Fleury v . Campbell (1898), 18 
P. R. 110.— CAN. 

o. .] — Rule 278 providing for 

examination for discovery is applic- 
able to an action for criminal con- 
versation.] — H unt v. Smith, [1919] 
3 W. W. R. 586.— CAN. 

p. .] — In an action for 

criminal conversation, which is an 
action instituted in consoquences of 
adultery, deft, cannot be compelled 
to be examined for discovery, although 
R. 398 of King’s Bench Act makes no 
exception to the right of examination 
for disoovery there generally given ; 


tho particular onactmont in tho Im- 
oriai Act, 32 & 33 Viet. c. 68, has not 
oen repealed by necessary implica- 
tion & is still in force. If deft, cannot 
be compellod to answer questions on an 
examination for discovery, bo should 
not bo compelled to attend. — -Waiim- 
bein v. Ulrich, [1919] 3 W. W. R. 
959.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

q. Controverted election .] — Pltf. is 
not entitled to examine deft, for dis- 
covery in an action for penalties under 
Ontario Elections Act, 1892. — Mal- 
colm v. Rack (1894), 16 P. R. 330. — 
CAN. 

r. Under statute restricting im • 
ortation of aliens.] — An action 
rought in the High Ct. of Justice 

for Ontario, in the name of H. M., to 
recover a penalty for a violation or the 
statute of Canada, 60 8c 61 Viet., o. 11, 
restricting tho importation & employ- 
ment of aliens, is an action to which 
Canada Evidence Act, s. 31, s. 2, 
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Sect. 2. — In what proceedings granted: Sub-sect . 2, 
A. Sc B .] 

freighted by them, double the sum received by 
him for the sale of the command, to be paid or 
allowed under the charterparty A a bye-law to the 
co., one moiety to their use, the other to be paid 
or returned to the person, who shall give the co. 
information A make proof ; the deed being on 
settling the account cancelled through ignorance 
of the fact. Demurrer to the discovery, because 
it might subject deft/, to penalty, covering, not 
only the direct charge, but also circumstances of 
mere inducement, as, the execution A cancellation 
of the deed, A to the relief, generally, for want of 
equity, A for defect of parties, viz. the other part- 
owners, particularly one, who executed, A the 
informer, was overruled. — East India Co. v . 
Neave (1800), 5 Ves. 173 ; 31 E. B. 530, L. O. 

Annotations : — Held. Green v. Weaver (1827), 1 Sim. 404 ; 

Robinson v. KLitchin (1856), 21 Beav. 365. Mentd. 

Thomson v. Thomson (1802), 7 Vos. 470. 

1335. Stockbroker — Stock Jobbing Act, 1733 
(c. 8).] — Discovery, in support of an action to 
recover money under above Act, confined to those 
clauses, as to which it is expressly given with 
protection from the penalties ; A therefore not 
extended to ss. 5 & 8. Though under the allega- 
tion of a fact by a bill pJtf. may interrogate to 
incidental circumstances, he cannot as to a distinct 
subject. — -Bullock v. Richardson (1803), 11 
Ves. 373 ; 32 E. H. 1131, E. 0. 

Annotations : — Consd. Billing’ v. Flight (1816), 1 Madd. 230. 

Refd. Pritchett v. Smart (1849), 7 C. B. 625. 

1336. — Matters partly lawful partly 

unlawful.] --A. employed a stockbroker in sundry 
transactions in the stock market on liis own 
account-, & also entered into a verbal agreement 
with the broker to be allowed a proportion of such 
commission as lie should receive from customers 
recommended to him by A. Disputes having 
taken place between them A. filed his bill for an 
account relating to the dealings between them A 
for discovery. The answer stated that the busi- 
ness done for A. was partly real & partly consisted 
of time bargains, & discovery would subject them 
to penalties under above Act. They also set up 
Slat. Frauds ; A they claimed the benefit of 
General Order 38 of Aug. 1841, to protect them 
from discovery though the time for demurring 
had long since gone by: — Held: (1) as it was 
admitted that some of the matters interrogated 
to were lawful A some unlawful, under above Act, 
deft/, could not refuse to answer to the whole, 
because some part was unlawful ; A (2) deft, 
could not refuse, under the said General Order of 
Aug. 1841, to answer any interrogatory merely 
on the ground of the general demurrableness of 
the bill. — Fisher v. Price (1849), 11 Beav. 194 ; 
18 L. J. Oh. 235 ; 13 L. T. O. S. 41 ; 50 E. B. 791. 

1337 . .J — Where defts., stockbrokers, 

wero interrogated as to the particulars of trans- 
actions which had taken place between them A 
pltf., A they declined to answer, by x*eason that 
they believed that a discovery of the particulars 
required would tend to subject them to the 
penalties A forfeiture imposed by above Act : — 
Held : such statement protected defts. from 
making the discovery required by the bill. — 
Short v. Mercier (1851), 3 Mac. A G. 205 ; 20 


L. J. Oh. 289 ; 16 L. T. O. S. 453 ; 18 L. T. O. S. 
266 ; 15 Jur. 93 ; 42 E. B. 239, L. O. 

Annotations : — Folia. Robinson v. Lamond (1851), 15 Jur. 
240. Distd. Robinson v. Kitchin (1856), 21 Beav. 365. 
Held. Osborn v. London Dook Co. (1855), 10 Exch. 698 ; 
Scott v. Miller (1859), John. 328 ; Bartlett v. Lewis 
(1862), 12 C. B. N. S. 249. 

1338. Broker in City of London — Penalty under 
bond given to Corporation of London.] — Green v. 
Weaver, No. 1181, ante . 

1339. Gaming debt.] — Upon an action brought 
to recover a sum of money lent upon the security 
of an I.O.U., A upon a bill filed to discover whether 
the money had not been lent for the purpose of 
gaming : — Held : deft, was bound to state by his 
answer whether it was so lent ; it being still a 
question open to argument in a ct. of law, whether 
money lent at play, or for the purposes of play, 
is recoverable. — Wilkinson v. L’Eaugier (1836). 
2 Y. A O. Ex. 363 ; 160 E. B. 437. 

1340 . Gaming Act, 1710 (c. 19), s. 1.1 

The forfeiture of securities under above Act 
for moneys lent at play, is not a penalty of sxich 
a nature as to protect a party from discovering 
whether the consideration of the security on which 
he brings his action was not moneys lent at play. — 
Sloman v. Kelly (1840), 4 Y. A O. Ex. 169 ; 160 
E B 965. 

Annotation: — Consd. Sidcbottom v. Adkins (1857), 29 
L. T. O. S. 310. 

1341. Action by common informer.] — Interroga- 
tories delivered without leave in an action for 
penalties brought by a common informer were 
ordered to be struck out, by analogy to the 
practice in equity not to allow discovery where, 
if given, the party interrogated would he liable 
to penalties. — Anon. (1875), 20 Sol. Jo. 80 ; Bitt. 
Prac. Cas. 27 ; 1 Char. Cham. Cas. 104. 

Annotation : — Expld. & Apld. Martin v. Treacher (1886), 

16 Q. B. D. 507. 

1342. .] — The general rule is that in an 

action for penalties by a common informer leave 
will not be given to pltf. to administer interro- 
gatories. — Martin v. Treacher (1886), 16 Q. B. D. 
507 ; 55 L. J. Q. B. 209 ; 54 E. T. 7 ; 50 J. P. 
356 ; 34 W. B. 315 ; 2 T. L. B. 268, C. A. 
Annotations : — Distd. Adame v. Batley, Cole v. Francis 

(1887), 18 Q. B. D. 625. Apld. Whiteley v. Barley (1887), 
56 L. J. Q. B. 312. Consd. Hobbs v. Hudson (1890), 
25 Q. B. D. 232. Apld. Mexborough v. Whitwood 
U. D. C., [1897] 2 Q. B. 111. Mentd. Reeve v. Gibson 
(1891), 64 L. T. 141. 

1343. Copyright — Dramatic Copyright Act, 1833 

(c. 15), s. 2.] — By sect. 2 of above Act if any 
person shall, during the continuance of the sole 
liberty of representing a dramatic piece, represent 
such piece without the consent of the author, 
every such offender shall be liable for each A 
every representation to the payment of an amount 
not less than 40s. : — Held : this sect, did not 
impose a penalty upon the offender so as to pre- 
clude pltf. in an action to recover the specified 
amount from administering interrogatories to 
him. — Adams v. Batley, Cole v . Francis (1887), 
18 Q. B. D. 625 ; 56 L. J. Q. B. 393 ; 56 L. T. 
770 ; 35 W. B. 437 ; 3 T. L. B. 511, C. A. 
Annotations: — Consd. Jones v. Jones (1889), 22 Q. B. D. 
425 ; Hobbs v. Hudson (1890), 54 J. P. 360. Distd. 
Saunders v. Wiel, [1892] 2 Q. B. 321. Reid. Re Derby- 
shire County Council & Derby Corpn., [1896] 2 Q. B. 53. 
Mentd. Reeve v. Gibson, [189i] 1 Q. B. 652 ; Thomson*. 
Clanmorris, [1900] 1 Ch. 718. 

.] — See, generally , Copyright, Yol. XIII., 

pp. 225-226. 


applies. In such an action, having leave to administer .] — A motion by 

regard to the provisions of sect. 5 pltf., the A.-G., for leave to deliver 

of that Act, as now found in 61 Yiot. interrogatories in an action for penalties 

c. 63, deft, can be examined for dis- was refused. — B owser (A.-G.) v. 

of the trial. — R. v. Fox McCutchbon Brothers (1913), 25 

(1898), 18 P. R. 343. — CAN. W. L. R. 608.—CAN. 

8. Motion by Attorney-General for t. For infringement of copyright,] 


— By Copyright (Works of Art) Act, 
1862 (o. 68), s. 6, which prohibits in- 
fringement of copyright m registered 
paintings, drawings, or photographs, it 
is enacted that any person infringing 
such copyrights “ snail, for every suen 
offence, forfeit to the proprietor of ttye 
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1344. Fraudulent removal of goods by tenant — 
Action for double value.] — An action for double 
the value of goods fraudulently removed by a 
tenant, brought under Distress for Rent Act, 
1737 (c. 19), is a penal action, & pltf. is not entitled 
to administer interrogatories to deft. — Hobbs & 
Co. v . Hudson (1890), 25 Q. B. D. 232 ; 59 
L. J. Q. B. 502 ; 03 L. T. 215 ; 38 W. R. 082 ; 
0 T. L. R. 381, C. A. 

Annotation : — Held. Saunders v. Wlel (1892), 67 L. T. 207. 

1345. Patent — Patents Act, 1883 (c. 57).] — By 
sect. 58 of above Act, which prohibits infringe- 
ments of copyright in registered designs, it is 
enacted that any person who acts in contravention 
of the sect, shall bo liable for every offence to 
forfeit a sum not exceeding £50 to the registered 
proprietor of the design, who may recover such 
sum as a simple contract debt by action : — 
Held : a sum so forfeited must be taken to be a 
penalty, & pltf. in an action to recover such a sum 
is not entitled to interrogate deft, as to the in- 
fringements charged. — Saunders v. Wiel, [1892] 
2 Q. B. 321 ; 02 L. J. Q. B. 37 ; 07 L. T. 207 ; 40 
W. R. 594 ; 8 T. L. R. 050 ; 30 Sol. Jo. 591 ; 4 
R. 1, C. A. 

Annotations : — Folld. Aatle v. Mansfield (1905), 22 R. P. C. 

356. Refd. Re Derbyshire County Council & Derby 

Corpn., [1890] 2 Q. B. 53. Mentd. Thomson v. Clanmorris, 

[1900] 1 Oh. 718. 

1346. .] — The registered proprietors of a 

design commenced an action for infringement, 
claiming an injunction, damages or alternatively 
penalties, & delivery up. Pltfs., however, under 
an order elected to claim penalties & not damages, 
& amended their statement of claim accordingly. 
Deft, denied infringement & alleged the invalidity 
of the design. Pltfs. then applied for leave to 
deliver interrogatories. Some of the proposed 
interrogatories related to the acts complained of 
& others to the issue of novelty : — Held : the 
action was substantially an action to recover 
penalties, & leave to deliver interrogatories was 
refused. — Astle (Titus), Ltd, v. Mansfield 
(1905), 22 R. P. C. 350. 

1347. Pollution of river — Proceedings in county 
court — Rivers Pollution Prevention Act, 1876 
(c. 75), ss. 3, 10.] — Derby Corpn. v . Derbyshire 
County Council, No. 1178, ante, 

1348. Expiry of time — For suing for penalties.] — 
To part of the discovery sought by a bill, deft, 
pleaded clauses of an Act of Parliament inflicting 
certain penalties for doing the acts to which the 
discovery related ; but, in the interval between 
the filing & the arguing of the plea, the period 
elapsed within which the penalties could be sued 
for : — Held : deft, must make discovery. — Trinity 
House Corpn. v. Burge (1828), 2 8im. 411 ; 7 
L. J. O. S. Ch. 44 ; 57 E. R. 842. 

1349 . J — A.-G. v, Cunard S.S. Co. 

(1887), 4 T. L. R. 177. 

Foreign Enlistment Act, 1870 (c. 90).] — See 
Admiralty, Vol. I., p. 191, No. 1055. 

B. Forfeiture. 

Criminating interrogatories.] — See Sect. 8, sub- 
sect. 4, B., post . 

1350. Married woman.] — Baron & feme defts. 
to a bill ; the feme must answer, though the answer 
cannot be read against the husband, but may, 
possibly, be read against her, if she survive. 

But in this case the feme not bound to answer 
the bill subjecting her to a forfeiture, though the 


husband had submitted to answer. — Wrottesley 
v . Bendish (1733), 3 P. Wms. 235 ; 24 E. R. 1042, 
L. C. 

Annotations : — Coned. A.-G. v. DuplesBis (1752), Park. 144 ; 
A.-G. v. Lucas (1843), 12 L. J. Ch. 506. Refd. Whiting 
v. Rush, Peacock t>. Rush (1837), 2 Y. & C. Ex. 546 ; 
Ex p. Lloyd (1839), 8 L. J. Ex. 147. 

1351. Papist — Inability to succeed to land.] — 

Jones v. Meredith (1739), 2 Com. 001 ; 2 Eq. 
Cas. Abr. 379 ; Bunb. 340 ; 92 E. R. 1257. 
Annotations : — Consd. Harrison v. Southcote & Moreland 
(1751), 2 Vos. Son. 389. Mentd. Arnold u. Revoult (1819), 
4 Moore, O. P. 66 ; Shrewsbury v. Scott (1859), 6 C. B. 
N. S. 1. 

1352. Seat in Parliament.] — S. gave a bond to 
pay £800 a year to II. during S.’s enjoying the 
office of ... or whilst any body held it in trust 
for him ; II. put the bond in suit ; 8. brings a 
bill for an injunction, & a cross bill is brought by 
H. to discover whether E. held the office in trust 
for S. S. insisted in his answer he was not 
obliged to discover what would subject him to the 
incapacities of the several Acts to vacate a seat 
in Parliament on a member’s accepting a place : — 
Held : S. need not make the discovery. 

A deft, is not obliged to disclose any fact which 
would tend to subject him to a corporal punish- 
ment or a pecuniary penalty or endanger a loss 
of office. — Selwyn v. Honeywood (1744), 9 Mod. 
Rep. 419 ; 88 E. R. 540 ; sub nom, Honeywood 
v. Selwin, 3 Atk. 270, L. C. 

1353. Alien — Former disability.] — By the known 
law of the land, no alien bom can take by grant*, 
devise, or other purchase, any freehold or chattels 
real for his own benefit : but can & does, in such 
cases, take for the benefit of the Crown ; yet this 
disability being neither a penalty or forfeiture, 
the alien cannot demur to an information filed for 
discovering the place of his birth, in order to 
establish the fact of alienage. — Duplessis v. A.-G. 
(1753), 1 Bro. Pari. Cas. 415 ; 1 E. II. 058 ; sub 
nom . A.-G. v. Duplessis, Park. 144, H. L. 
Annotations : — Refd. Finch v. Finch (1752), 2 Vee. Sen. 491 ; 

Muckleston v. Brown (1801), 6 Vcs. 52 ; Stickiand v. 
Aldridge (1804), 9 Ves. 516 ; Podmore v. Gunning (1836), 
7 Sim. 644. Mentd. RittBon v. Stordy (1855), 3 Sm. & G. 
230 ; W allgrave v, Tobbs (1855), 2 K. & J. 313 ; Barrow 
r. Wodkin (1857), 24 Beav. 1. 

See, now , Naturalization Act, 1870 (c. 14), 
generally, Aliens. 

1354*. Marriage with minor — Forfeiture of in- 
terest in wife’s property — Marriage Act, 1823 (c. 76), 

s. 23.] — The husband charged with procuring his 
marriage with a minor, by falsely swearing that 
the consent of her parent had been given, cannot 
be compelled to discover the facts relating to such 
charge, upon an information under above sect., 
seeking the forfeiture of his interest in the wife’s 
property, & a settlement of the same upon her & 
her issue. — A.-G. v. Lucas (1843), 2 Hare, 500 ; 
12 L. J. Ch. 500 ; 7 Jur. 1080 ; 07 E. R. 234. 

1355. Interest under will.] — Testator, after 
giving certain benefits to his heir, revoked them 
in case she should ever dispute his will or his 
competency to make it, or should not confirm it 
when required, or should not resist any proceeding 
by the result of which a greater benefit might be 
attainable by her than was intended by the will. 
A bill against the heir & others, to establish the 
will & carry the trusts into execution, contained 
statements & interrogatories founded on them, 
relating to testator’s sanity, & to the heir having 
refused to confirm the will : — Held : the heir was 
not bound to answer any of the interrogatories 
relating to testator’s sanity, notwithstanding the 

& also the penalties given by the Act, 
is not entitled to interrogate deft. — 
Elite Portrait Go. v. Baird (1903), 
37 I. L, T. 14?.— JR. 


copyright for the time being a sum not by action or by summary proceeding 
exceeding ten pounds," & sect. 8 before two Justices: — Held: sums so 
provides that all pecuniary penalties forfeited are penalties, & pltf. in an 
may be recovered by the complainant action claiming an injunction, damages. 
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Sect. 2. — In what proceedings granted : Sub-sect . 2, 
B . Sect. 1 

revocation clause miglii/ lie invalid, or slie might 
have made an admission in her answer, which 
subjected her to its operation, if it were valid. — 
Cooke v. Turner (1844), 148im. 218 ; 4 L. T. O. 8. 
33 ; 8 Jur. 703 ; 60 E. R. 341. 

1356 . Action of ejectment— To enforce for- 
feiture.] — Chester v . Wortley, No. 1648, post. 

1357. .] — Interrogatories not allowed 

on the part of pltf. in an action of ejectment on a 
forfeiture.- Blyth v . L’Estrange (1862), 3 

E. & F. 154. 

1358. Breach of covenant.] — Where 

interrogatories are put to a tenant, a party in an 
action of ejectment, the answer to which might 
deprive him of his estate by reason of forfeiture for 
underletting the premises, the ct. will not compel 
him to answer. — Pye v. Butterfield (1804), 5 
B. & 8. 829 ; 5 New ltep. 117 ; 34 L. J. Q. B. 17 ; 
11 Jj. T. 448 ; 29 J. P. 581 ; 11 Jur. N. 8. 220 ; 
law. R. 178 ; 122 E. R. 1038. 

Annotations : — Confld. Martin v. Treacher (1886), 2 T. L. H. 

268. Apld. Seaward v. Donnington (1866), 12 T. L. R. 

,528. Expld. & Apld. Mexborough v. Whitwood U. D. C. t 

[1897] 2 Q. H, 11 1. Refd. Jones v. Jones (1889), 22 Q. B. D. 

425. 

1359 . .] —Mexborough (Earl) 

v. Whitwood Urban District Council, No. 126, 
ante. 

1360 . Property in foreign country.] — To a bill 
filed by the United States of America, alleging that 
they had succeeded to the rights of the late Con- 
federate States of America, & praying an account 
& relief in respect of money received by deft., as 
agent for the Confederate States, deft, pleaded 
that by a law of the United States the property of 
all persons who Irad acted as agents for the Con- 
federate States was liable to conliscation, & that 
proceedings were actually pending in America for 
confiscation of his property there on the ground of 
his having so acted as agent, & that lie could not 
answer without exposing himself to such con- 
liscation, & that pltf s. could not have relief with- 
out waiving the right to confiscate : — Held : the 
pica was had so far as related to the relief, but good 
as to the discovery, & pltfs. must be allowed to 
proceed & prove their case if they were able to do 
so without the answer of deft. — U.S.A. v. McRae 
(1867), 3 Oh. App. 79 ; 37 B. J. Ch. 129 ; 17 L. T. 
428 ; 10 W. R. 377, L. O. 

Annotations : — -Consd. He Derbyshire County Council & 

Dorby Corpn., [1896J 2 Q. B. 297. Meiltd. Copin v. 

Adamson, Copin v. Strachan (1874), 31 L. T. 242. 


Confusion of boundaries.] — See Boundaries, 

Vol. VII., p. 324, No. 439. _ . . . 

Interrogatories on actions for recovery of land.J 

— Sec Sect. 5, sub-sect. 15, L., post. 


Sect. 3. — BY AND AGAINST WJJAT PERSONS 
INTERROGATORIES ADMINISTERED. 

1361 . Co-defendants.] — Order by one deft, to 
examine another, not of course after, as before, a 
decree 

In a special case, to ascertain who actually 
received money, all the trustees having signed the 
receipt, the ct. refused to discharge the order made 
two years before, but required the examination 
without delay. — Franklyn v. Colquhoun (1809), 
16 Ves. 218 ; 33 E. It. 967, L. C. 

Annotation : — Consd. Paris v. HughCR (1836), 1 Keen, 1. 

1332. .] — A decree directed an inquiry 

whether certain younger children had made any 
& what assignment of their shares, & under what 
circumstances. One of the defts. claiming to toe 
an assignee of a share carried into the master s 
office a state of facts setting forth the assignment 
under which he claimed. A co-deft., one of the 
children, carried in a counter state of facts im- 
peaching the assignment as having been executed 
for an inadequate consideration, & without legal 
assistance. A motion to suppress interrogatories 
filed in support of the counter state of facts as 
relating to questions in dispute between co-defts. 
only, & not in issue in the cause, was refused.— 
Lennard v. Curzon (1847), 1 De G. «fe *Sm. 350 ; 
63 E. R. 1099. 

1363 . .]— Winter v. Winter (1837), 1 

Jur. 754. 

1364 . 


.] — (1) By the decree made in a suit 

to redeem mortgaged estates, in which several 
sets of incumbrancers were defts., the usual 
accounts were ordered to be taken, & the usual 
order made for payment, & in default of payment 
the bill was to be dismissed. By a decree made on 
a bill of revivor & supplement, in which one of the 
subsequent incumbrancers was pltf., the accounts 
were directed to he carried on : — Held : the subse- 
quent incumbrancer, pltf. in the bill of revivor & 
supplement, was not entitled to exhibit interro- 
gatories for the examination of the prior incum- 
brancers, who were co-defts. in the first suit & 
mortgagees in possession, although pltf. declined 
to prosecute the decree & to have the accounts 

f.n.lron . 


PART IV. SECT. 3. 

a. Compellable witness for op- 
poneni.y— Disco very by moans of oral 
examination undor K. S. O. 1877, 
o. 60, «. 156 et seq.. was limited to 
eases in which the party to bo examined 
was compellable to give evidence by 
or on behalf of the opposite party. — 
.Tones v. Gallon (1881), 9 P. K. 296.— 
CAN. 

b. Person for whose immediate benefit 
action brought .] — An action against 
an indorser of a promissory note, 
was brought by a member of the firm 
of bankers who discounted it. The 
firm was composed of two members 
only, B. & M., who had dissolved 
partnership, & the action was brought 
after the dissolution In the name of M. 
only. The master in chambers made 
an order under rule 224 O. J. Aot for 
tho examination, & the production, of 
documents by, B., as a person for 
whose immediate benefit the action 
was boing prosecuted. On appeal, 
the appellate judge thought the 
evidence as to the interest of B. un- 
satisfactory, but refused to set aside 


the order of tho master, varying it, 
however, by directing that tho examina- 
tion of B. & his affidavit on production 
should not be UBod except for the pur- 
pose of discovery. — Minklek v. 
McMillan (1884), 10 P. H. 506.— 
CAN. 

o. .] — The debt to recover 

which the action was brought had been 
assigned to pltfs. by C. in part satis- 
faction of a judgment debt due by him 
to them : — Held .* C. was a person 
for whoso immediate boneflt the 
action was brought within Hule 7 04, & 
defts. were entitled to examine him for 
discovery. — Tollkmaohe v. Hobson 
(1897), 5 B. 0. R. 214.— CAN. 

d. .] — In an action for 

spociflc performance, deft, moved for 
the examination for discovery of two 
other persons, strangers to the action, 
under C. R. 440, upon an affidavit 
which alleged an admission by them 
that they were interested in the lands 
in question : — Held : the affidavit 
did not show that the persons sought 
to be examined were persons for whose 
immediate benefit the action was being 


prosecuted & therefore tho motion 
could not succeed. — Aikins v. McGuire 
(1912), 23 O. W. R. 98 ; 4 0. W. N. 
132 ; 6 D. L. It. 864.— CAN. 

e. .] — In an action by ad- 

ministrators of the estate of a deceased 
intestate to recover from deft, money 
& property in his hands alleged to 
form part of the estate of deceased : — 
Held : a sister of deceased, who, it 
was said, was entitled to a third of 
his estato was not a person for whoso 
immediate benefit the action was 
prosocuted, & was not therefore, 
examinable by deft, for discovery 
under Rule 331. If she should receive 
any benefit from tho action, it would 
be received mediately & not im- 
mediately. — Trusts & Guarantee Co. 
v. Smith (1915), 7 O. W. N. 773 ; 33 
O. L. It. 155.— CAN. 

-.J — Deft, in an action is 
person ** for whose immediate 
benefit ” a garnishee issue in the action 
is being prosecuted, to permit him to 
be examined for discovery by the 
garnishee. — United States Fidelity 
& Guaranty Co. v. Gouin (1915), 
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(2) Where the decision of the right between 
co-defts. is essential to & necessarily involved in 
the decision of pltf.’s right, the decree will be con- 
clusive as between co-defts. ; but, otherwise, the 
rights of co-defts. inter sc will not be affected by 
proceedings which are necessary only for establish- 
ing or ascertaining the rights of pltf. — Nottingham 
v, Shrewsbury (Earl) (184(5), 15 L. J. Oh. 441, 

L. C. 

Annotations: — As to (2) Reid. Leimard v. Oumrn (1847), 
1 I)e G. & Sm. 350. Generally , Mentd. Polly v. Wathen 
(1849), 7 Hare, 351. 

1365. .] — Marshall v. Langley, [1889] 

W. N. 222. 

1366. Co-defendant to counterclaim.] — M. com- 
menced an action against K. K. delivered a 
defence & counterclaim, to which M. & I. were 
defts. I. applied for leave to exhibit interro- 
gatories for the examination of M. : — Held : as I. 
was not a deft, in the original action, & I. & M. 
were co-defts. in the counterclaim, they were not 
opposite parties, <fe I. had no right to interrogate 

M. — Molloy v . Kilby (1880), 15 Ch. 1). 162 ; 29 
W. R. 127, C. A. 

Annotations : — Consd. Eden v. Weardale Iron & Coal Co. 
(1887), 34 Ch. I). 223. Apld. Marshall -c/Langley, [1889] 
W. N. 222. Consd. BJrchal v. Birch, Crisp, [191 3 J 2 Ch. 
375. 

1367. Plaintiff & third party.] — Pltf. may file 
interrogatories for the examination of a person 
made a party by supplemental order under the 


new practice. — Anon. (1855), 25 L. T. O. S 61, 
L. JT. 

1368. .] — Persons who had been served by 

a deft, with a third party notice for the purpose 
of claiming indemnity, obtained an order (a) that 
the question of indemnity should be tried after 
the trial of the action ; & (5), that they should be 
at liberty to appear at the trial of the action, & 
oppose pltf.’s claim so far as they were affected 
thereby, & for that purpose to put in evidence & 
cross-examine witnesses : — Held : third parties 
had put themselves in the position of “ opposite 
parties ” to pltf., & pltf. had a right to examine 
them by interrogatories. — Eden v. Weardale 
Iron & Coal Co. (1887), 34 Ch. D. 223 ; 56 L. J. Ch. 
178 ; 55 L. T. 860 ; 35 W. R. 235, C. A. 

Annotations : — Folld. Edon v. Weardale Iron & Coal Co. 

(1887), 35 Ch. D. 287. Mentd. Barton r. L. & N. W. Ry. 

(1888), 36 W. It. 452. 

1369. Third party & plaintiff.] — Persons who are 
served by a deft, with a third party notice are not 
thereby made defts. within Jud. Act, 1873 (e. 66), 
s. 100, nor do they become defts. by putting in a 
statement of defence. But where persons had been 
served with a third party notice by deft, for the 
purpose of claiming an indemnity & had obtained 
an order (a) that the question of indemnity should 
be tried after the trial of the action ; & (6) that 
they should be at liberty to appear at the trial 
of the action & oppose pltf.’s claim so far as they 


31 W. L. U. 912 ; 8 Sask. L. R. 182.— 

CAN. 

g. Parly adverse in interest — Co - 
defendant submitting to relief sought.) 
— A deft, who, in his defence, submits 
completely to the relief sought by pltf., 
neither denying nor admitting the 
allegations of the statement of claim 
is not a party adverse in point of 
interest to another deft., who dis- 
putes pltf.'s rights, within the meaning 
of Rule 387 of King’s Bench Act, & 
the latter, therefore, cannot, under that 
rule, examine the former for discovery, 
as the pleadings do not raise any issue 
between them. — Fonseca v. Jones 
(1909), 19 Man. L. R. 334.— CAN. 

h. Co-defendant legatee under 

will — Validity denied by other de- 
fendants.] — -In an action to establish 
a will, a deft, was entitled thereunder 
to a substantial legacy : — Held : “ he 
was adverse in interest ” to a class of 
defts. who wore contesting the validity 
of the will on the ground of undue 
influence & incapacity ; & an order 
was made compelling her attendance 
for examination for disoovery at their 
instance. — Menziks v. McLeod (1915), 
9 O. W, N. 166; 34 O. L. It. 572.— 
CAN. 

k. Co-defendant assignor of 

other defendant — Effect of submitting to 
examination when not compellable .] — 
Under order from the Power Con- 
troller, the T. Co. delivered a certain 
amount of electric power to the O. Co. 
The T. Co. subsequently assigned all 
its rights against the O. Co. to pltf., 
who, by its information, as assignee 
of the T. Co., asked the ct. to fix tho 
amount due to the T. Co., & that tho 
O. Co. be ordered to pay this amount. 
Tho T. Co. fllod defence but made no 
claim against tho O. Co., its oo-deft. 
An appointment was taken out by 
the Ontario Power Co. to examine an 
officer of its co-deft. on disoovery, pltf. 
not being notified. The examination 
was begun without objection from 
either party & was continued until a 
certain question being put, witness 
refused to answer : — Held : though 
any adverse party in a suit can be 
examined on discovery, yet suoh 
examination must be limited to the 
issues to be tried in the action as 
between the parties ; on the above 
stated facts, the O. Co. had no right to 


examine it 4 * co-deft. on disoovery, not 
being an adverse party, tho right 
thereto being against the Crown only 
as the adverse party : & a witness 
submitting himself to examination for 
discovery does not waive his right to 
object to answer questions on matter 
not open to the examining party, & 
he is not hound to all questions 
whether properly put or not : Semble : 
where a co-deft. is an adverse party, 
tho right to discovery would exist. — 
R. v. Ontario Power Co. & Toronto 
Power Co. (1919), 19 Kxch. C. R. 
329 ; 51 D. L. R. 102.— CAN. 

1367 i. Plaintiff dfc third party.] — In 
an action of replevin a party was added 
as a deft, at the instance of deft., who 
claimed indemnity against him on the 
grouud of a warranty. After issue, 
pltf. obtained an order to examine 
for discovery tho third party : — Held : 
though on the face of tho ploadings 
there was no direct issuo botwoon pltf. 
& third party, yet as the latter had all 
the rights of deft., & virtually took 
his place, the case was within the spirit 
at all events, of Rule 224 O. J. Act, & 
tho examination should be allowed. — 
Bradley v. Clarke (1883), 9 P. R. 
410.— CAN. 

1367 ii. . ] — In an action of eject- 

ment, whore pltf. claimed title under a 
conveyance from the father of deft, in 
1885, & deft, claimed by virtue of 
possession since 1874, under a verbal 
agreement to purchase made with his 
father, & deft, said on his examina- 
tion that he had paid his father money 
on account of the purchaso, which ho 
had entered in his father’s books, an 
order was made for examination of the 
father & production of his books for 
the purpose of discovery before the 
trial : — Held : the father might have 
been made a party under Rule 109 on 
the ground of his having been a party 
to a fraud in conveying land to pltf. 
after he had made an agreement with 
his son, & such being the case, there 
was no doubt of his liability to be 
examined under rule 285. — MoMaster 
v. Mason (1887), 12 P. R. 278.— CAN. 

L Action against board of trustees 
— On building contract — Architect .] — 
In an action against the trustees of an 
Orange Lodge for the price of work & 
materials in building a hall, the chair- 
man (Of the board of trustees was 


examinod, & could give no information 
as to the matters in dispute. His 
examination Bhowed that the architect 
employed by defts. was the person 
from whom alone the information 
could ho had. Defts. had successfully 
resisted production of tho plans, as 
being in custody of the architect, &: 
belonging to him. In these circum- 
stances an order for tho examination 
of the architect by pltf., for discovery 
only, was affirmed. — Smith v. Clarke 
(1887), 12 P. R. 217— CAN. 

m. Suit for specific performance — 
Predecessors in title.] — In an action 
by a vendor for specific performance 
of a contract for sale of land, at tho 
price of $24,000, it appeared that less 
than three weeks before the contract 
tho vendor had obtained a conveyance 
of tho land from his two sisters, in 
which the consideration expressed was 
$5,000. Tho sisters were old & infirm, 
& being unmarriod lived, & had for 
a great many yoars lived, with pltf., & 
were said to bo under bis influence. 
Deft, was advised that so great a 
difference in the price required explana- 
tion, & had made endeavours to seo 
the sisters, but had been refused access 
to them & pltf. had refused to procure 
them to join in the conveyance to the 
deft. : — Held : in these circumstances 
deft, should be allowed, under rule 
285, to examine the two sisters for 
discovery before delivering the defence. 
Brown v. Pears (1888), 12 P. R. 396. — 
CAN. 

n. Action by assignee, of chose in 
action — Assignor — Effect when assignor 
a company.] — Rule 441 of the Rules 
of 1897 provides that where an action 
is brought by an assignee of a chose in 
action, the assignor may without order 
be examinod for discovery : — Held : 
this rulo cannot bo extended, by re- 
ference to rulo 439 or otherwise, to tho 
examination of an officer of a corpn., 
the assignors of a chose in action. — 
Bank op Toronto v. Quebec Fire 
Insurance Co., Bank of Toronto v. 
Keystone Fire Insurance Co. or 
St. JonN (1898), 18 P. R. 41.— CAN. 

o. .1 — R. 236 of 

the Alberta Rules of Ct. provides that 
where an action is brought by an 
assignee of a chose in action the ct. 
or a judge may order the assignor to 
be examined for discovery : — Held : 
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Sect. 3. Bye itid against wTuit persons intsTrogctiovics 
ndmimstered. J 

were affected thereby & for that purpose to put 
in evidence & cross-examine witnesses : — Held : 
the third parties had been placed by the order 
in the position of defts. & had a right to examine 
pltf. by interrogatories under R. 8. 0., Ord. 31, 

r * T Weabdale Iron & coal co. 

[ 18 £ 7) u 36 Ch * D * 287 5 58 L. J. Ch. 400 ; 50 
L. T. 464 ; 35 W. R. 507, C. A. 

Armotations Clonsd. Barclays Bank v. Tom, [1923] l 

,1 2 ?k Mentd * Barton v. L. & N. W. Ry. (1888). 30 
W. R. 452 ; Htudley v. Studloy, [1913] P. no. ; 

1370. Foreigner living abroad.] — The ct. will 
order a pltf,, though a foreigner resident abroad, 
to answer interrogatories, under the ('. L. p. 
Act, 1854 (c. 125). — Pohl v. Young (1855), 25 

ivio T * ^ 5 1 Jur. N. 8. 

1139 ; 4 W. It. 84. 

1371. Officer of banking company.] — Under 


0. L. P. Act, 1854 (c. 125), s. 51, interrogatories 
may be administered to the public officer suing 
on behalf of a banking co., carrying on business 
in co-partnership, under Country Bankers Act, 
1826 (c. 46). — M'Kewan v. Bolt (1850), 4 H. & N. 
738 ; 28 L. J. Ex. 380 ; 33 L. T. O. S. 240 ; 5 
Jur. N. 8. 714 ; 7 W. It. 001 ; 157 E. R. 1032. 

1372. Officer of company — When not party to 
suit.] — Where a co. or corpn. is pltf. in a suit, deft-, 
cannot, under 15 & 16 Viet. c. 86, s. 19, file in- 
terrogatories for the examination of its officers, 
when they are not parties to the suit. — Imperial 
Mercantile Credit Assocn. v. Whitham (1866), 
L. R. 3 Eq. 89 ; 15 L. T. 203 ; 15 W. R. 07 ; 
sub nom. Imperial Mercantile Credit Assocn. 
v . Gibbon, 12 Jur. N. 8. 808. 

1373. .] — Wilson v. Church, No. 35, ante. 

1374. .] — Tannetta, Walker & Co. v. 

Newport (Alexandra) Dock Co. (1890), 0 
T. L. R. 325, D. 0. 


where the assignor is a corpn, its officer 
may be examined to be selected in the 
same manner as provided by If. 250.— 
Iin°WN v. Scott, [1923 j l w. W. It. 
l>7. — CAN. 


p : ~ 7 •] — It. 23G providing 

that where an action is brought by 
an assignee of a chose in action the ct. 
or a judge may order the assignor to 
be examined for discovery " does not 
apply whew the pltf. sues as the 
holder by indorsement or delivery of 
, i Vf exchange, the law regarding 
which is quite distinct \r apart from 
that relating to transference of pro- 
perty in other choses in action by 
assignment : nor does the rule 

authorise the examination of an 
assignor of a chose in action beyond 
the immediate assignor of pltf. 
Semitic : if pltf. is the assignee under 
said rule of a corpn. assignor the latter 
may bo examined by tbe examination 
of one of its officers- but If. 234 is not 
applicable to make an employee or 
past empioyeo of tho corpn. examiu- 
ttble/ — E mpire Financiers, Ltd. v. 

w * n - 694 ; " 

q. Witness out of jurisdiction .] — 
On an application of deft, inter- 
rogatories will bo allowed, & a com- 
mission will issue to examine a wit- 
ness outside tho jurisdiction where 
the interrogatories & the evidence of 
the absent witness are relevant to the 
proof of any possible defence to the 
aet.jon.— Etches Vt Bank op New 
£“J , m W ALKS (1891). 10 N. Z. L. It. 

«.>z.' — n.iw. 

tjo-defendants <£■ plaintiff — 

1 tujnUft out of jurisdiction .]— Where 
Pltf. resident out of the jurisdiction 
brings an action on a bill of exchange, 
iii ( obt ain leave to defend, leave 
will be granted to administer inter- 
rogatories to pltf. without terms.— 
Land & Loan Co. op New Zealand, 
Jf. D * v ‘ Fulton (1892), il N. Z. L. It! 

tJi* 1 t~ 7 ' 

u/l' Sf P ara t e employee of partner — 
Where firm a party. J — Y., F., & G., 
carrying on business as the M. H. Co., 
brought an action in the firm name 

9 0, f° r the price of 
certain carloads of wheat. Defts. 

they purchased the wheat 
iroin I» . & G., who also carried on busi- 
ness under another firm name, & that 
* • o G r ® wnod the wheat, or that Y„ 
bad permitted F. & G. to deal 
- b ^e same . Held : defts. were 
entitled to an order under Rule 234, 
for the examination for diaoovery of 

t. Plaintiff <fr several defendants 

ain U \Vh l J^ € ^ Cawie of against 

ati.j ■ wnore there are several dnffa 

in an action the ct, wiU not Sow pftt 


under C. L. P. Act (Ireland), 1856, 
ss. 56, 57 to administer interrogatories 
to “ defts." imloss the affidavits upou 
which tho motion is grounded contain 
tho averment that pltf. has a good 
cause of action against, all defts. — 
Doolin v. Dixon (1868), 16 W. R. 
796.— IR. 

a. In action for seduction — Not 
person seduced.]— Pitt in an action of 
seduction was examined for discovery 
by deft,., but was able to give very 
little information : — Held : neverthe- 
less, deft, was not entitled to examine 
pltf. ’s daughter. — Hollister v. An- 
nablk (1890), 14 P. It. 11.— CAN. 

b. In action for criminal con - 
versation—N at unfe of plaintiff .] — In 
an action of criminal conversation, 
there is no power, having regard to 
R. S. O. 1887, c. 01, s. 7, to order tho 
examination of tho wife for discovery 
as to the alleged acts of adultery. — 
Murray v. Brown (1894), 16 P. R. 
125.— CAN. 

c. Infant party.] — As u general 
rule, an infant, party to an action, may 
now be examined by the opposite 
party for discovery before tbe trial, 
under rule 487, in tho same way as 
an adult.— Arnold v. Playter (1892), 
14 P. R. 399.— CAN. 

d. Defendant not defending.] — Buiht 
v. Currie, 17 C. L. T. Occ. N. 335.— 

CAN. 


®* . ~ a mtge. action 

against T. M., the mtgor., & C. M. tho 
registered owner, of certain lands, 
T. M. ploadod that he had executed tho 
mtge. as agent for C. M. to the know- 
ledge of pltf. When examined for 
discovery pltf. deniod such knowledge : 
—7/ cld : T. M. was not entitled to 
issue interrogatories to C. M„ who 
had not defended. — Rutherpord v. 

» &. L - n - 521 : 10 

. f * “ I? an action against 

two dofts. for damages resulting from 
an automobile accident : — Held : a 
deft., who had not defended but 
demanded notice of proceedings might 
be examined for discovery. — M cCallum 
M° smsH, [1919J 3 W. W. K. 537.— 
CAN. 


Offlc/rof foreion corporation.]— 
The chief officer in this Province of a 
foreign oorpn. can be examined for 
discovery.— Real Estate Loan Co. v. 
Molsworth (1885), 2 Man. L. R. 93.— 
CAN* 

1 871 i. Officer of banking company. ]■ — 
In an action to recover moneys alleged 
to have been deposited with deft., a 
banking corpn., at a branch, pitf. 
examined for discovery as officers tho 
pereons who were respectively manager 
& ledger-keeper at the branch at the 
wine the alleged deposits were made. 
He then sought to examine the general 
manager ’.—field : pltf. hod the right 


under rule 487 to examine tho general 
manager as an officer of the corpn., & 
the regular means of procuring his 
attendance having been taken, there 
was no exouse for his non -attendance. 
— Dill v. Dominion Bank (1897), 17 
P. R. 488.— CAN. 


1371 li. .] — A bank president is 

examinable for discovery as a person 
“ employed " by the bank within 
Rule 234. — Carter v. Great West 
Lumber Co., [1919] 3 W. W. R. 901.— 
CAN. 

h. Officer of comjmny — Who is 
examinable officer — General rule .] — 
When designating an officer of a co. for 
examination on discovery in order that 
such examination may be used as 
ovidonoe against the co., that officer 
should bo designated who has most 
personal knowledge of tho facts & 
circumstances relevant- to the issue 
in the action. In tho present case 
it was held more just 8c convenient to 
designate tho co.’s president rather 
than the local manager who had 
oocupiod said position for only two 
months & had no personal knowledge 
of the matters in issuo. — Regina City 
v. Robinson's Clothes, Ltd., 11922] 
2 W. W. R. 807 ; 66 D. L. R. 820.— 
CAN. 


k. 


— .] — Tho test of the 


propriety of ullowing an officer or 
servant of a corpn. to bo examined for 
discovery is his ability to give tho 
necessary information. A person who 
is entrusted with the charge of a railway 
train in the course of its transit, the 
conductor of the train, is as to that 
particular occasion & for that particular 
purpose to bo regarded as an officer 
of tho corpn. as distinguished from a 
mere servant, no matter how temporary 
his employment, or how summary the 
corpus.* powor of dismissal. — L kitoh 
v. grand Trunk Ry. Co. (1888), 12 
P. K. 541, 671 ; 13 P. H. 369.— CAN. 

1. .] — The word “ officer " 

■ • « _ 


of a corpn. includes for purposes of 
examination for discovery employees 
who are usually termed ** servants " as 
distinguished from officials. — E lliott 
v. Holmwood & Holmwood (1915), 
22 y* ,K K 'oi 3 * J * W. W. R. 490 ; 

m. Engine driver .] — In 

an application to rescind an order 
for the examination of tho engine 
driver & paymaster of defts. co. on 
tbe ground that they were not officers 
within R. S. O., c. 50, s. 156 Held : 
the summons should bo made absolute. 
— McLean v. Great Western Ry. 
Co. (1878), 7 P. R. 358.— CAN. 

n. .) — Where a 

corpn. was sued for negligence re- 
sulting in an acoident, an order was 
made for the examination for dis- 
covery of the driver of the traction 
engine which was the alleged cause of 
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1375 . .] — Where in an action against a 

co. an application is made under R. S. 0., Ord. 31, 
r. 5, for leave to deliver interrogatories to a mem- 
ber of the co., notice of the application must be 
served upon the member. 

An application on the part of pltf. for leave to 
deliver interrogatories to H. the secretary of the 
co., <fc for an order that R. should answer the in- 


terrogatories, was resisted by the co. on the ground 
that H. had ceased to be secretary of the co. 
before the date of the application, & it was ordered 
that the interrogatories should be answered by 
the proper officer of the co. H. was still a member 
of the co., but had not been served with notice 
of the application : — Held : the order was right. — 
Chaddock v. British South Africa Co., [1896] 


the accident. — O dell v. Ottawa City 
(1888), 12 P. II. 440. — CAN. 

o, . 3 — a rule of deft. 

co., provided that the driver of a 
“ light engine ” has all the responsi- 
bilities of a conductor in cases where a 
train of cars is attached to the engine : 
— Held : the driver of the light engine 
which knocked down Sc killed the man 
for whose death the action was brought, 
was an officer of tho co. who could be 
examined for discovery under rule 
487 . — Leach v. Grand Trunk 11y. 
Co. (1890), 13 P. li. 467.— CAN. 

P. " 

foreman, a switch -foreman, & two 
engino-drivors in the employ of deft, 
oo. are not officers of the co. examinable 
for discovery under rule 487, in an 
action for damages arising out of a 
railway accidont. — K night v. Grand 
Trunk Ry. Co. (1890), 13 P. II. 380. — 
CAN. 

q. Sub -editor .] — The as- 
sistant or sub-editor of tho deft. co. 
was an officer examinable for the pur- 
pose of discovery under R. S. O. 1877, 
o. 50, s. 150 . — Maitland v. Globe 
Printing Co. (1883), 9 P. R. 370.— 
CAN. 

r. .] — In an 

against a newspaper publishing co. for 
a libel contained in an article written, 
by a member of the newspaper staff 
who procured special information 
therefor, under the supervision of the 
managing editor, & in which action 
dofts. pleaded justification : — Held : 
(1) tho writer was not in the position 
of a sub -editor, nor could he be callod 
an officor of the oo. & he was not 
examinablo for discovery under rule 
487 ; (2) no sufficient foundation was 
otherwise laid for his examination ; 
for it did not appear that he could give 
information of any facts, but merely 
that he could indieuto where ho pro- 
cured evidence of the facts in dispute 
upon the plea of justification. — 
Murray v. Mail Printing Go. (1892), 
14 P. R. 405.— CAN. 

■. Station agent.] — A 

station agent of a railway co. is an 
officer examinable under It. S. O. 1877, 

c. 50, s. 150 . — Ramsay v. Midland 
Ry. Co. (1883), 10 P. It. 48.— CAN. 

t. Insurance agent.] — 

In an action upon a fire insurance 
policy against a co. : — Held : the local 
agents of the oo., who received the 
application & tho premium & issued the 
Interim receipt, 8c his successor, who 
had charge of the agency when the fire 
occurred, were properly examinable 
for discovery, before the trial, ub 
officers of tho co. under C. L. P. Act. — 
Goring v . London Mutual Fire 
Insurance Co. (1885), 10 P. R. 642.— 
CAN. 

a. .] — In an action 

upon a life Insurance policy an order 
was made, at the instance of pltf., for 
tho examination of the local agent of 
the co., who procured the application 
for insurance, for dlsoovery only. — 
Hartnett v. Canada Mutual Aid 
Absoon. (1888), 12 P. R. 401. — CAN. 

b. .] — A local 

agent of an insurance oo. may be 
examined for discovery as an “ other 
officer or servant ” under Ord. 31 — A, 
Rule 370, 0. (2). — Yamashita v . 
Hudson Bay Insurance Co., [19181 
3 W. W. R. 671.— CAN. 

o. — Locomotive foreman .] 

locomotive superintendent & 


locomotive foreman of a railway co. 
are “ officers of tho Corpn.” who may 
be examined as provided in R. S. O. 
1877, c. 50, s. 156, 8c the evidence of 
such officers as to the conditions of tho 
respective engines & the difference as 
to danger from lire between a wood- 
burning & a coal-burning engine, 
taken under the above sect., was 
properly admitted on tho trial of this 
cause .—Canada Atlantic Ry. Co. 
v. Moxlev (1888), 15 S. C. It. 145. — 
CAN. 

d. Conductor of train.] 

— An order for the examination of a 
person as an officer of a corporation, 
under R. S. O. 1877, e. 50, s. 150, is 
properly made ex parte. Tho con- 
ductor of a train in which pltf. was a 
passenger when the accident out of 
which the action arose occurred, was 
held examinable as an officer of the 
oo. under that sect. — Leitoh v. Grand 
Trunk Ry. Co. (1888), 12 P. R. 541, 
071 ; 13 P. R. 369.— CAN. 

e. — -In 

for damages for bodily injuries sus- 
tained by a pedestrian by reason of the 
negligent management & operation 
of a oar of deft. co. : — Held : the con- 
ductor & motor-man of the car were 
officers of the co. examinable for dis- 
covery ; but, as pltf. had already 
examined the general manager, she 
must elect which of the abovo officers 
she would examine, under rule 439 (2). 
— Dawson r. London Street Ry. Cj. 
(1898), 18 P. R. 223.— CAN. 

f. Foreman in charge of 

fences. J — In an action to recover the 
value of horses killed by a train on defts.’ 
railway, it was alleged by pltf. & denied 
by defts. that the latter had failed to 
erect & maintain proper fences on either 
side of the railway where it crossed pltf. ’s 
property : — Held : the foreman who 
had charge of tho fences on the railway 
in the section which included the locus 
in quo, subject to the orders of a road- 
master, was not an officer of tho co. 
who could bo examined for discovery. — 
Fowlk v. Canadian Pacific Ry. Co. 
(1890), 13 P. R. 413.— CAN. 

g. Health officer.] — In an 

action for an injunction & damages 
in respect of tho alleged unsanitary 
condition of a certain bay into which 
dofts. drained part of their sewage, 
pltfs. sought to examine for discovery 
tho medioal health officor of dofts., 
whoso solo connection with the subject- 
matter of the action arose from his 
having made an examination of, & 
a roport to tho looal board of health 
upon tho sanitary condition of the hay. 
Tho only object of tho examination 
was to ascertain the reasons & grounds 
of tho report : — Held : for this purpose 
ho was not examinable as an officer 
of dofts. — Coleman v. Toronto City 
(1892), 15 P. R. 125.— CAN. 

h. Caretaker of build- 

ing.] — In an action for damages for 
negligence in keeping a building in 
suoh a dangerous condition that pltf. 
was injured while in it : — Held : the 
caretaker of the building, an omployeo 
of defts., was, an offloer examinablo 
for discovery under rule 487. — 
Sohmidt v . Berlin Town (1894), 10 
P. R. 242.— CAN. 

k. Electrician control- 

ling power-house.] — Pltf.’s cause of 
aotion was that, while in the employ 
of defts. & working with some wires, 
the eleotrlo current was oarelessly 
turned op, whereby he sustained injury. 


Tho current was generated at 8c 
turned on from the building called the 
power house, 8c S. was an clectrioiau 
in defts.’ employ at tho power house 
8c had the control & management 
thereof & of tho electric current as a 
foreman, but his duties had never boon 
defined by the directors nor had any 
resolution or bye-law been passed 
making him an officer of the co. : — 
Held : he was an officer of the oo. 
within Rule 379, 8c should attend 8c 
submit to be examined for disco very. — 
Dixon v. Winnipeg Electric Street 
Ry. Co. (1895), 10 Man. L. R. 600.— 
CAN. 

l. Flagman at railway 
crossing .] — A flagman in the employ- 
ment of a railway co. whose duty it is 
to give notice of danger to persons 

j intending to cross a line at a particular 
! place, ho being under tho superin - 
j tendonce of the yard foreman, is not 
■ an officer of tho co. examinablo for 
discovery at the instance of pltf. in 
! an action against the co. to recover 
i damages for injuries sustained through 
! tho alleged neglect of the flagman to 
give notice of (lunger. — Henderson v. 
Canada Atlantic Ry. Co. (1897), 
17 P. R. 337.— CAN. 

m . Roadmaster. ] — In 

[ an action for damages for the death 
! of pltf.’s husband who was killed while 
j on duty as a fireman on a train of deft, 
j co., owing to the displacement of a 
, switch : — Held ; the roadmaster in 
! charge of the section of the line in 

which the accident occurred, although 
he was under the control of the chief 
engineer, was an officer of the co. 
examinable for discovery. — Casskl- 
man v. Ottawa, Arnprior 8c Parry 
Sound Ry. Co. (1898), 18 1*. li. 201. — 
CAN. 

n. Water meter inspec- 

tor.] — In an action against a city 
corpn. for damages occasioned by the 
nogligenoo of an employee of the water- 
works department of tho city in dis- 
charging his duty of examining a 
water meter in pltf.’s premises, pltf. 
has a right, under Riuo 387 King’s 
Bench Act, to examine for discovery 
a water meter inspector of the city as 
an officer of the corpn. — Shaw v. 
Winnipeg (1910), 19 Man. L. R. 551. 
—CAN. 

aa. Sales agent. 1 — S. wus 

an agent for the sale of pltf. co.’s 
machinery on commission, that being 
a part only of his business ; 8c ho 
canvassed deft, to buy machinery 
from pltf. co. ; which deft, did ; 8c 
the action arose out of that trans- 
action : — Held : as Rule 224, as 
amended in 1 902, permits tho examina- 
tion of the officer of a corpn. to be used 
as evidence in the same way as the 
examination of a party, it could not 
bo said that S. was such an “ offloer ” 
as was intended by tho Rule. — 
Nichols & Shepard Co. v. Skedanuk 
(1912), 22 W. L. R. 114 ; 0 D. L. R. 
115.— CAN. 


kb. .] — A selling 

agent of a oo. paid a commission on 
sales while not an officer of deft. oo. 
was a “ servant ” thereof & could 
therefore he examined for discovery. — 
Clarke & Monds v. Provincial Steft, 
Co. (1913), 24 O. W. Ii. 287 ; 4 O. W. N. 
991 : 9 D. L. R. 803. — CAN. 


oo. Foreman of works. 

— In an action against an incorporated 
oo. to recover damages for the death 
of intestate while in the employment 
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Sect. 3. — By and against what persons interrogatories 
administered. Sect. 4.] 

2 Q. B. 1537 65 L. L Q.B. 035 ; 74 L. T. 755 i 
44 W. It. 058 ; 12 T. L. R. 489 ; 40 Sol. Jo. 598 > 
O. A. 

Annotation : — Refd. Wolsbach Incandescent Gas Lighting 
Co. v. New Sunlight Incandescent Co., [1900] 2 Ch. 1. 

1376. Liquidator of company.] — Re Barned’r 
Banking Co., Ex p. Contract Corpn., No. 318, 
ante. 

1377. .] — The liquidator of a co. is entitled 

to deliver interrogatories to a pei*son, claiming to 
prove, who has made an affidavit of documents. — 
Re Alexandra Palace Co. (1880), 10 Ch. I). 58 ; 
50 L. J. Ch. 7 ; 43 L. T. 406 ; 29 W. R. 70. 

Answer by corporation.] — Sec Sect. 8, sub-sect. 
3, post. 

Arbitration.] — See Arbitration, Vol. II., p. 430, 
Nos. 798-802. 

1378. Guardian ad litem.] — A guardian ad 
litem is not a party to the action within the mean- 


ing of R. S. C., Ord. 31, r. 1, & therefore cannot be 
compelled to answer interrogatories.— Ingram v. 
Little (1883), 11 Q. B. D. 251 ; 31 W. R. 858, 
D. C. 

Annotation: — Consd. l’aspati v. Paspati, [1914] 1*. 110. 

1379. Infant.] — An infant pltf. or deft, cannot 
be compelled to answer interrogatories. Mayor 
v. Collins (1890), 24 Q. B. D. 361 ; 59 L. J. Q. B. 
199 ; 62 L. T. 326 ; 38 W. R. 349 ; 6 T. L. R. 
186 D. C. 

Annotations: — Distd. Redfern v. Redfern, [18911 P. 139. 
Apld. Curtis v. Mundy, 11892] 2 Q. B. 178. 

See. now , R. 8. C., Ord. 31, r. 29. 


Sect. 4.— AT WHAT STAGE OF PROCEEDINGS 
INTERROGATORIES ADMINISTERED. 

1380. Whether defendant may interrogate - 
Before defence delivered.] — An action was brought 


of defts. in their works, by reason of 
the negligence of defts. as alleged, 
pltfs. sought, to examine for discovery 
a man who was the foreman of defts. 
In their works at the times of the 
occurrence, but had ceased to bo in 
their employment : — Held: the fore- 
man was not a former officer of the 
co. who could be examined under Rule 
278 : k, being no longer in the oo.’s 
service, ho could not be examined as 
a servant under Rule 279. — Toronto 
General Trusts Corpn . v. Municipal 
Construction Co. (1912), 20 W. L. R. 
201.— CAN. 

r. Solicitor .} — A solr. ap- 

pointed & employed by a municipal 
corpn. at a fixed salary, who devoted 
bis services exclusively to the corpm, 
is an “ officer ” within Rule 370 (1 ), k 
is, therefore, examinable for discovery* 
— Duncan v. Vancouver, 11917] 
3 W. W. It. 18 ; 36 1). L. R. 218.— 
CAN. 

s. Financial secretary. ] — 

In an action against tho Canadian 
Order of Foresters to recover the 
amount of an insurance policy or 
certificate on tho life of a deceased 
member of the order : — Held : deft, ’s 
proper officer for examination for dis- 
covery was the financial secretary of 
the subordinate court of which de- 
ceased was a member, rather than the 
high secretary of the order who was 
named by deft, as the officer for 
examination. — National Trust Co., 
Ltd. r. Canadian Order of 
Foresters, [1923] 1 W. W. R. 932. — 
CAN. 

t. When other officer already ex- 

amined — Discretion of court.] — Where 
an officer of a co. has been examined 
for disco voiy, an order may be made, 
under Rule 297 (2), for the examination 
of another officer or servant, in the 
discretion of the cfc. Where, in an 
action for damages for injuries alleged 
to have been causod by the negligence 
of deft, co., their servants or agents, 
in the operation of a hoist, the secretary - 
treasurer & superintendent of construc- 
tion of tho co. had been examined for 
discovery, but was able to give little 
information, an order was made for 
the examination of tho engineer in 
charge of the hoist. — Coxall r. 
Parsons Buildino Co. (1913), 23 
W. L. It. 529 ; 10 D. L. R. 805 ; 4 
W. W. It. 131.— CAN. 

a. .] — Although 

there is nothing in the Rules to in- 
dicate an intention to depart from the 
principle of ordering the examination 
of another officer of a corpn., where 
the examination of the officer first 
examined makes it appear that he is 
not possessed of the knowledge he is 
supposed to have, where on the question 
fiist coming up it is apparent that 


each of the employees whose examina- 
tion is asked occupies a different 

I josition with regard to the corpn. k 
las different duties with regard to its 
property or operations relating to the 
occurrence in question, it is quito 
proper to direct at once the examina- 
tion of ail of them. — McLean «. 
Canadian Pacific Ry. Co. (1916). 34 
W. L. R. 843 ; 12 Alta. L. R. 61— CAN. 

b. .] — The ct. or 

judge may name a new officer of a co. 
to be examined for discovery under 
Rule 250, substitutionally or ad- 
ditionally to one already selected by 
the c;o. Where, however, a co. deft, 
had selected one of its officers for 
examination for discovery : — Held : 
the ct. should not grant an order for 
the examination of another officer in 
lieu of tho one selected, whore such 
other officer, who was also an individual 
deft., had defended in the name of a 
solr. who was not tho solr. for the co. 
& had made admissions in his defence 
which the co. contended would bo 
prejudicial to it if made by him on 
examination as the co.’b representative. 
— Pelican Oil & Gas Co., Ltd. v. 
Northern Alberta, etc., Ltd., 
[1918] 1 W. W. R. 957.— CAN. 

0> Where company is em- 
ployee of a party.] — An officer of a co., 
which is the employee to a party to an 
action, may be examined for discovery 
by the other party to the action, owing 
to the joint operation of Rules 3 k 
234/ — Magrath v. Collins, [1917] 1 
W. W. R. 462.— CAN. 

d. When outside jurisdic- 
tion. ] — An order cannot be made for 
examination for discovery ex juris of 
an officer of a litigant corpn. — 
McMillan v. Canadian Northern 
Ry. Co., [1920] 2 W. W. R. 575.— CAN. 

e. .] — Under Rule of 

Ct. 272 an officer or servant of a 
litigant corpn. who is not in Saskat- 
chewan may by order of the ct. or 
judge bo examlnod ex juris tor dis- 
covery. — Kamsack Town v. Canadian 
Northern Town Properties Co., 
[1922] 1 W. W. R. 1167 ; 66 D. L. IL 
700 ; 15 Saak. L. R. 535.— CAN. 

f. Public officers — Sheriff <€• 
bailiff.}-— A mtgee. of chattels brought 
an action attacking an alleged sale 
thereof under his mtgo. He joined 
as defts. tho mtgor., the alleged pur- 
chaser, the sheriff k the sheriff’s 

bailiff. Against the mtgor. k the 
purchaser he claimed that the chattels 
were not sold or, if they were, they 
were sold at a gross undervalue as a 
result of conspiracy between the 

mtgor. k purchaser to prevent bidding. 
Against the sheriff & bailiff he made an 
alternative claim for damages for 

negligence in the conduct of the sale 
should It be upheld : — Held : the 


sheriff & bailiff were not examinablo 
for discovery by tho mtgor. pur- 
chaser under that part, of R. 234 
permitting the examination of a party 
by any person “ adverse in interest ” ; 
but they were examinable under that 
part, of R. 234 permitting tho examina- 
tion of “ any person who is or has 
been employed by any party to an 
action & who appears to have some 
knowledge touching the questions in 
issue acquired by virtue of sucli 
employment”; they were not ex- 
cluded from the operation of this Rule 
merely because they were public 
officers of the class whom the mtgee. 
under the Act Respecting Extra- 
Judicial & Other Seizures was obliged 
to employ. — F r aleck v. Johnstone, 
[1920] 3 W. W. R. 805.— CAN. 

1376 i. TAquidator of company.] — 
Where cortain shareholders of an 
insolvent bank were suing the directors 
for negligence & misfeasance, k bad 
made the bank defts. for conformity 
without asking any relief against 
them, an application by pltfs. under 
rule 5 6 6 for leave to examine one of 
the liquidators for discovery before 
statement of claim was refused.- 
Henderson v. Blain (1891), 14 P. R. 
308.— CAN. 

PART IV. SECT. 4. 

g. Before action brought — To disclose 
author of defamatory letter published 
in newspaper — Whether permitted .] — 
When no action had been begun tho 
ot. refused to order an editor to dis- 
close to the person defamed tho name 
of the writer of an anonymous letter 
which had appealed in his paper k 
w r as alleged to be defamatory. Semblc : 
no such disclosure will be ordered at 
any time except when there is no 
other appropriate remedy, as where 
the author hides behind an impecunious 
publisher. — Spies v. Vorster (1910), 
31 N. L. 11. 205.— S. AF. 

h. Necessity for leave of court .] — 
Under the C. L. P. Act, s. 190 leave 
of the ct. or a judge is necessary to 
authorise interrogatories either with 
the declaration or pleas or at any other 
time. — Bank of Upper Canada v. 
Ruttan (1862), 3 P. R. 46.— CAN. 

k. Up to latest possible date..] — The 
affidavit on production is a substitute 
for discovery on interrogatories k a 
party is entitled to such discovery 
up to the latest possible date. — 
KENNEDY V. ROYAL INSURANCE CO. 
(1871), 3 Ch. Ch. 489.— CAN. 

l. After pleadings delivered — Un- 
less circumstances exceptional.] — An 
order for examination before the 
delivery of pleadings, whether for dis- 
covery or evidence, should only be 
granted under exceptional circum- 
stances, k where absolutely necessary 
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against the cxors. of a deceased trustee seeking to 
make his estate liable for breaches of trust. The 
exors. were personally ignorant of all the trans- 
actions in respect of which pltf. sought relief & 
applied for leave to interrogate pltf. before putting 
in the statement of defence, alleging that pltf.’s 
solr., who was partner in a firm of solrs. who had 
acted for the trustees during the trusteeship of 
testator, could furnish information which would 
enable them to defend the action successfully : — 
Held : leave must be refused, & the exors. must put 
in such statement of defence as they could, & then 
interrogate. — D isney v. Longbourne (1876), 
2 Oh. D. 704 ; 45 L. J. Ch. 532 ; 35 L. T. 301 ; 
24 W. It. 663 ; 3 Char. Pr. Cas. 189. 

Annotation : — Refd. Philipps v. Philipps (1879), 40 L. T. 815. 

1381. Information not required for 

defence.] — The administratrix of A. by statement 
of claim in an action against the administratrix of 
G., alleged that an arrangement had been made 
between A. & G. that sums contributed by them 
for the purpose of being lent to or applied for the 
benefit of C., to enable him to carry on a litigation, 
should be treated as a joint transaction, & that as 
soon as 0. had established his title to the property 

in the interests of justice.— 
v. G ye (1889), 13 P. It. 273 — 

m. After production of documents .] — 

The proper mode in examination for 
discovery, where a witness neglects or 
refuses to produce, is for the examiner 
to direct what documents shall be 
produced & have the examination 
adjourned for that purpose. The 
practice of enabling a party by means 
of a subpoena duces tecum to get 
production on a two -day notice of any 
documents he chooses to particularise 
is not to be encouraged, & a motion 
to commit for non-production was 
refused. It is desirable to postpono 
examinations for disco vory until af tin- 
production. — L avery v. Wolfe (1884), 

10 P. It. 488.— CAN. 

n. During extension of time, for 

pleading — On notifying court of in- 
tention to interrogate — Effect of not 
notifying.] — Where a party to an action 
has obtained an extension of time to 
plead after expiration of the time 
allowed by the rules, ho may deliver 
interrogatories to the opposite party ; 
but if it be intended to do so, the ct. 
ought to be informed, at the time of 
Miu application to extend the tiino for 
pleading, that it is the intention of 
iho person asking for an extension of 
time to exhibit interrogatories ; & 

if this information bo withhold from 
the ct., a summons to compel answers 
to interrogatories so exhibited will 
bo refused. — Jordan v. Mkoredy & 

Carson (1889), 23 L. It. Ir. 421.— IR. 

1380 i. Whether defendant may inter- 
rogate — Before defence delivered ] — In 
an action for libel against tho publishers 
of a newspaper, defts. on a motion 
under rule 285 O. J. Act, were allowed 
to examine pltf. for discovery with 
certain restrictions beforo defence 
filed. — Tate v. Globe Printing Co. 

(1886), 11 I\ It. 253.— CAN. 

1380 ii. .] — An order was 

made by the judge in chambers giving 
deft, leave to deliver interrogatories 
to a number of officials of the pltf. 
bank. At the time tho order was 
granted no defence to tho action had 
been delivered : — Held : under Ord. 

31, It. 1, tho judge had a discretionary 
power to make such order before the 
delivery of tho defence ; & the objection 
to the order on the ground that it 
ordered discovery, & inspection as well 
as tho delivery of interrogatories, could 
not bo sustained. — Commercial Bank 
of Windsor v. Beckwith (1887), 7 
It. & G. 527 ; 8 C. L. T, 60.— CAN. 

1380 iii. .]— Rulo 566 does 

not apply to examinations for dis- 


for which he was suing, & could repay the advances 
made him, the advances made by A. & G. should be 
repaid out of the moneys recovered from him ; 
that during the litigation A. advanced, in pursu- 
ance of this arrangement, sums amounting to 
about £27,000 ; that the advances made to 0., 
were made through U., & in his name ; that deft. 
had recovered a judgment against C. for the 
advances to him, & that a sum had been set apart 
in a suit in Oh. in satisfaction of this judgment. 
Pltf. claimed that it might be declared that the 
loans by G., in respect of which the judgment was 
recovered, were transactions for the joint benefit of 
A. & G. as partners, & to have the sums con- 
tributed by them respectively ascertained ; & 
asked that pltf. might be declared entitled to a 
share in the benefit of the judgment, & in the fund 
set aside to satisfy it. Deft., before putting in a 
defence applied for an account with dates & items 
of the particulars of the £27,000 mentioned in the 
statement of claim, & the judge made an order 
accordingly : — Held : the action not being a mere 
legal demand for an ascertained sum, but an 
equitable claim for an amount to be ascertained by 
an account, the particulars asked for were not 


Thompson 

CAN. 


co very- But If that rulo was applic- 
able, it was not “ necessary for tho 
purposes of justices,” in tho circum- 
stances of this case an action for libel, 
to make an order allowing defts. to 
examine pltf. for discovery before 
delivering their statement of defence. — • 
Beaton v. Globe Printing Co. (1894), 
16 P. It. 281.— CAN. 

1380 iv. -.]— Until the de- 

fence lias been delivorod deft, is not 
entitled to examine for discovery with- 
out leave. — Mitchell v. Renfrew, 
[1918] 1 W. W. It. 942.— CAN. 

1380 v. .] — Loave granted 

to deliver interrogatories to pltf. beforo 
defence filed, & the time for pleading 
extended until two days after the 
interrogatories shall have been 
answered. — White v . Gahagan (I860)* 
12 Ir. Jur. 173.— IR. 


1380 vi. 


— Leave granted 


to deft, (a public co.), on tho affidavit 
of its attorney, to deliver interrogatories 
to pltf. before defence filed, & the time 
of pleading extended until tho inter- 
rogatories should bo answorod. — 
Sharp v. Great Southern & Western 
Uy. Co. (1857), 8 I. C. L. R. App. 
27, n.— IR. 

o. After issue joined & before 

cause down for hearing.]— An appli- 
cation to set a cause down for hearing 
cannot bo made until fourteen days 
after tho cause is at issue, deft, hav- 
ing that time in which to file inter- 
rogatories. — Chase v. Briggs (1880), 
(1825-97), N. B. Dig. 653.— CAN. 

p. Before particulars delivered 

— Of general damage .] — In an action 
for damages for libelling pltfs. in the 
way of their trade, pltfs. did not 
allege special damage but alleged 
generally that their business & com- 
mercial reputation had suffered. 
Upon tho examination of pltfs. for 
discovery they refused to answer as 
to what business they had lost by 
reason of the alleged libels : — Held : 
no ovidonce of special damage would bo 
admissible at tho trial, but pltfs. 
would bavo the right to place figures 
before tho jury to show a general 
diminution of profits sinco tho publica- 
tion of the alleged libels ; & if pltfs. 
proposed to giyp this class of ovidonoo 
at the trial, defts. were entitled on 
the examination for discovery to know 
how such diminution was made out & 
the figures by which it was proposed to 
support it, but not to seek information 
as to the loss of any particular custom ; 
hut if pltfs. did not propose to give 
such evidence, defts. wore not entitled 
to tho discovery. It was, therefore, 


ordered that pltfs. should give parti- 
culars of any damage intended to be 
claimod for diminution of profits ; & 
if particulars given, that tho examina- 
tion should bo continued & discovery 
afforded ; but if particulars were not 
given, that evidence of diminution of 
profits should not bo given at the 
trial. — Blachford r. Green (1892), 
14 P. R. 424.— CAN. 

Of plea Justifying 


libel.] — Action for libel in charging 
pltf. with not accounting for moneys 
received as agent for defts. Defts. 
pleaded privilege & set out certain 
circumstances which they alleged 
created the privilege. They also 
pleaded in justification of tho libel. 
Pltf. applied for particulars & defts., 
while not denying his right to parti- 
culars, claimed the right to examine 
him for discovery bofore being coin- 

S oiled to deliver particulars. Pltf. 

owever refused to attend for examina- 
tion until after tho delivery of parti- 
culars by defts : — Held : pltf. should 
forthwith attend at his own expense 
for examination & defts. should 
deliver at once particulars of tho 
grounds of thoir belief that the words 
complained of were true. — Timmons 
v. National Life Assurance Co. 
(1908), 18 Man. L. 11. 465.— CAN. 

r. .] — In an action 


for libel a plea of justification was 
made without stating full particulars 
thereof, & deft.’s solr. obtained from 
pltf.’s solr. an undertaking to produce 
pltf. for examination for discovery, 
& pltf.’s solr. obtained from deft.’s 
solr. two postponements of tho time 
of said examination, & while the second 
period was current, pltf.’s solr. took 
out a summons for particulars & 
deft.’s solr. took out a summons to 
compel pltf.’s solr. to fulfil his under- 
taking *. — Held : there was nothing in 
these circumstances justifying the 
ignoring of the principle that a deft, 
who has pleaded a general justification 
must furnish pltf. with tho parti- 
culars of the facts before obtaining 
discovery from pltf. — Nelson v. Brad- 
street* [1917] 2 W. W. R. 1191. — 
CAN. 

g# Third party against whom 


right of indemnity alleged — Before order 
for directions.] — A deft., who has 
served a third party with notice, under 
the rules, of a claim for contribution 
or indemnity in respect of pltf.’s claim, 
cannot proceed to examine such third 
party for discovery, although he has 
filed a defence to the notice, until 
after an order for direction as to the 
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Sect. 4 . — At what stage of proceedings interrogaiories 
administered. Sect. 5 : Sub-sects. 3 Sc 2.] 

required to enable deft, to frame her defence, & 
pltf. ought not to be ordered to furnish them. — 
Augustinus v. Nerinckx (1880), 16 Ch. D. 13 ; 
43 L. T. 458 ; 29 W. B. 225, C. A. 

Annotations : — Distd. Blackie v. Osmaston (1884), 28 Ch. D. 

119. Refd. Kemp v, Goldberg (1887), 36 Ch. D. 505. 

1382. After pleadings closed.] — Though 

great/ delay had taken place, leave was given to 
lile interrogatories after the close of the pleadings ; 
costs of the application to be costs in the cause. — 
London & Provincial Marine Insurance Co. 
v . Davies (1877), 5 Ch. D. 775 ; 37 L. T. 67 ; 25 
W. B. 876. 

1383. Whether plaintiff may interrogate — Before 
defence delivered.] — Cotching v. Hancock (1876), 
Bitt. Prac. Cas. 123 ; 2 Char. Cham. Cas. 52. 

1384. — — .] — Interrogatories delivered 

with the statement of claim were struck out as 
premature. — Fenwick v. Joiinston (1876), Bitt. 
Prac. Cas. 120; 2 Char. Cham. Cas. 51. 

1385 . To save expense.] — In an 

action on a bill of exchange, deft, who sought to 
ascertain by interrogatories whether pltf. was a 
mere nominee of the drawer without consideration, 
was allowed to administer them before delivering a 
statement of defence as if pltf. proved to be a 
holder for value without notice no statement of 
defence would be put in. — Hawley v. Beade, 
[1876] W. N. 64 ; Bitt. Prac. Cas. 130 ; 2 Char. 
Cham. Cas. 53. 

1386. .] — Drake v. Whiteley ( 1 876), 

Bitt. Prac. Cas. 122 ; 2 Char. Cham. Cas. 52. 

1387. Exceptional circumstances.] — 

Under It. 8. C., Old. 31, r. 1, pltf. may, before the 
statement of defence has been delivered, deliver 
interrogatories ; but/ if he does, the interrogatories 
may be struck out under r. 5, unless sufficient 
reasons are given by pltf. why the interrogatories 
are necessary at that stage of the action. — Mercier 
r. Cotton (1876), 1 Q. B. D. 442 ; 46 L. J. Q. B. 
184 ; 35 L. T. 79 ; 24 W. R. 566 ; 3 Char. Pr. Cas. 
182, C. A. 

Annotations: — Expld. Disney v. Longbourno (1876), 24 

W. It. 663 ; Ochsley v. Redfern (1876), 3 Char. Pr. Cas. 

193 ; Harbord v. Monk (1878), 9 Ch. D. 616. Folld. Beal 


v. Pilling, Filling, Potter & Lowe (1878), 38 L. T. 486. 
Distd. Quilter tTfieatly (1883), 23 Ch. D. 42. 

1388. -.] — The practice of 
delivering interrogatories with the statement of 
claim is a bad one borrowed from the Chancery 

ractice of filing interrogatories on bill without 
nowing or caring what the answer will be. 
Interrogatories delivered after appearance & 
before statement of defence struck out. — S trong v. 
Tappin, [1876] W. N. 22 ; Bitt. Prac. Cas. 99 ; 
2 Char. Cham. Cas. 51. 

Annotation: — Folld. DraJko v. Whiteley (1876), Bitt. Prac. 
Cas. 122. 

1389. In Chancery Division.] — In an 

action in the Ch. Div. interrogatories may be 
delivered before the statement of defence ; Mercier 
v. Colton , No. 1387, ante, applies only to actions 
in the nature of common law actions. — Harbord 
v , Monk (1878). 9 Ch. D. 616 ; 27 W. R. 164. 

Annotation : — Refd. Union Bank ol London v. Manby 
(1879), 28 W. It. 23. 

1390. .] — It is in the discretion of the 

judge at chambers whether he will strike out 
interrogatories delivered by pltf. before the state- 
ment of defence. 

A. brought an action against B. for expenses 
incurred on his behalf & authorised by him in a 
letter sent to A. by C., B.’s solr. B. in his state- 
ment of defence denied the authority of C. to 
write the letter. A. joined C. as deft. & inter- 
rogates him before his statement of defence is 
delivered as to whether he had authority from B. : 
— Held : the interrogatories were not premature. — 
Beai, v. Pilling, Pilling, Potter & Lowe (1878), 
38 L. T. 486. 

1391. Patent action.] — Seaver v. 

Burslinghaus (1908), cited in Halsbury’s Laws 
of England, Vol. XI., p. 50. 

1392. .] — Thermos, Ltd. v. 

Ipola, Ltd., No. 75, ante. 

1393 . Before particulars delivered — Of 

alleged fraud.] — Leitch v. Abbott, No. 275, ante . 

1394 . Of alleged undue preference.] — 

Clayton & Shuttleworth, Ltd. v. Great 
Central By. Co., No. 293, ante. 

1395 . Before amended statement of claim 

delivered.] — Leave given to administer interro- 


mode of determining' the questions 
arising between all the parties has boon 
obtained by deft, under Rule 249 (a) 
of King’s Bench Act. — Warren v. 
Pkttingill (1913), 25 W. L. K. 387 ; 
23 Man. L. 11. 747.™ CAN. 


t. Whether plaintiff may he sur - 
ffically examined— Before defence de- 
livered — When such examination equiva- 
lent to one for discovery .} — An examina- 
tion of the person by a surgeon undor 
(Jon. ltuleH 462, in an action for personal 
injuries, is an examination for dis- 
covery ; & that rule must he applied 
iu the sarno way as Con. Rule 442 ; 
therefore an order for such an examina- 
tion, in an action where the liability is 
disputed will not, if opposed, bo made 
before delivery of defence. — Burns 
v. Toronto Ry. (Jo. (1907), 9 O. W. R. 
277 ; 13 0. L. R. 404.— CAN. 

1383 i. Whether plaintiff may inter - 
roffate — Before defence delivered.]— Rule 
285, O. J. Aet, applies to examinations 
for discovery before trial, & tho ex- 
amination or deft, may be had under 
it boforo dofence liled. An examina- 
tion may be obtained under it at any 
stage of the cause 6c though no motion 
is pending. — Fisk e.v v. Chamberlain 
(1882), 9 P. R. 283.— CAN. 


1383 ii. 


— Pltf. might bo 


allowed to administer interrogatories 
before the defence is filed, but not 
where they are calculated largely to 
increase the costs. — White v. McCabe 
U895), 40 N. 8. R. 628.— CAN. 


a Before jtarhculars deliver i 

"-G/ occasion on which libel pul 
hshed.]— Pltf. alleged that at a ee: 
uun city, in a certain month & yea 
deft, falsely & maliciously spoke i 
published of pltf. certain specific 
words : — Held : deft, was entitled X 
somo particulars as to the times whe 
& tho places where the defamatoi 
words wore used, & as to somo of tt 
persons in whose hearing they wei 
alleged to have beon spoken, & pit, 
should have leave to examine def 
bofore delivering particulars, in ord< 
to enable him to furnish them.- 
JtogmsoN v. Sugakman (1897), 1 

J. • iti 41if#~CAN# 


b. 


j , . T~ statement of clai 

delivered — When claim cannot else 
stated.) Where pltf. had a good can 
of action against deft., but was unab 
to frame his statement of claim un le 
ho could examine for discovery del 
& his employer, who was not a pari 
to the suit : — Held : he was entitle 
™> discovery under rule 28 

O. J. Act, & an order tor such oxaminj 
tion by a local judge of the High C 
had been properly made.— Gordo 
». PniLLirs (1886), li p. r. r>40.- 

v/lli# 


0 . 


i 777 1 •! — l n 011 actio 

by creditors of deft. R. to set asid 
conveyances by him to deft. G. a 
fraudulent, pltf, swore that it wa 
necessary to have an examination fc 
discovery of defts. before deliverin 


the statement of claim, in order that 
it might be framed with proper 
particularity as to the fraud, of which 
ho had no personal knowledge, & a 
local judge, upon the application of 
pltf. ex parte, made an order for such 
examination : — Held : the order should 
not at any rate have been made ex 
parte : & in this case the order should 
not havo beon made at all, the position 
of deft, resisting a claim as to which 
he has no personal knowledge, & of 
pltf. advancing such a daim, being 
vastly different. — H ooey v. Gilbert 
(1887), 12 P. R. 114.— CAN. 


d. .] — In actions 

of slander when the ct. is satisfied of 
tho bona fides of pltf., & is convinced 
that he cannot state fully & with 
sufficient particularity his various 
grounds of complaint, & when the 
knowledge required is within the 
possession 8c control of deft., an ex- 
amination for disoovery before state- 
ment of daim will be ordered under 
rulo 566 ; but In such case a further 
examination after pleading will not 
be allowed except upon special grounds. 
— Campbell v. Scott (1891), 14 

P. R. 203.— CAN. 

1 395 i. Before amended statement 

of claim delivered .}— After an order for 
amendment of a statement of daim, 
the amended daim must bo delivered 
before an order for examination of 
deft, can be made. — Cooley v . Fitz- 
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gatories before delivery of an amended statement 
of claim, the interrogatories appearing to be 
reasonable as they had for their object the 
eliciting of information necessary to enable pltf. 
to amend his statement of claim. — Ochsley v. 
Redfern (1876), 3 Char. Pr. Cas. 193. 

1396. After pleadings closed.] — Swire v . 

Redman (1876), 20 Sol. Jo. 684. 

1397. .] — Pltf. applied for leave to 

deliver interrogatories after having himself closed 
the pleadings, without explaining the reason for 
his delay. Leave was refused : — Held : on appeal, 
the ct. would not interfere with the discretion 
of the judge in chamber's. — Ellis v. Ambler 
(1877), 36 L. T. 410 ; 25 W. R. 567. 

Interrogatories for accounts — Before right estab- 
lished.]— See Nos. 1429, 1486, 1489, 1493, post. 

In Admiralty.] — See Admiralty, Vol. I., pp. 
190, 191, Nos. 1044, 1049, 1053. 

In action transferred to High Court from county 
court.] — See County Courts, Vol. XIII., p. 496, 
No. 456. 


Sect. 5. WHAT INTERROGATORIES WILL OR 
WILL NOT BE ALLOWED. 

Sub-sect. 1. — To obtain Admissions. 

1398. To relieve from burden of proof.] — A.-GL 
v . Uaskill, No. 1314, ante . 

1399. To save expense.] — Pitfs., who were 
traders, sued defts. for libel in respect of articles 
published in defts.’ newspapers relating to the 
manner in which pitfs. were alleged to be carrying 
on their business. Defts. pleaded justification & 
fair comment, <fc pitfs. joined issue. Defts. 
administered to pitfs. the following interrogatory : 
— “ Do you intend to set up that defts., in pub- 
lishing the words complained of, were actuated 
by express malice towards pitfs. ? If yea, state 
generally the facts & circumstances on which 
pitfs. rely as showing actual malice ” : — Held : 
the interrogatory was inadmissible. 

On the same principle, in order to prevent 
unnecessary expense, the ct. often allows inter- 
rogatories to be administered. But these are for 
the purpose of obtaining admissions as to facts 
& I have never understood that one party may be 


allowed by means of an interrogatory to compel 
his opponent to state on oath what his conduct of 
the case at the trial is going to be (Fletcher 
Moulton, L.J.). — Lever Brothers v. Associ- 
ated Newspapers, [1907] 2 K. B. 626 ; 76 

L. J. K. B. 1141 ; 97 L. T. 530 ; 51 Sol. Jo. 606 ; 
sub nom. Lever Brothers, Ltd. v. Associated 
Newspapers, Ltd., Lever Brothers, Ltd. v . 
Pictorial Newspapers, Ltd., 23 T. L. R. 652, 
C. A. 


Sub-sect. 2. — As to Statements in Pleadings. 

1400. Whether permissible.] — Johns v. James, 
No. 1419, post . 

1401. .] — A.-G. v. Gaskill, No. 1314, ante. 

1402. .] — Pltf. as extrix. of A., sued the 

exor. of H., alleging that H. had received £6,000 
in trust for A., had invested it in securities 
producing at least £5 per cent per annum , & 
applied the interest to his own purposes. Pltf. 
claimed payment of the £6,000 with interest at £5 
per cent. Deft, professed ignorance as to the 
matters alleged, *& set up several alternative 
defences ; that H. had not received the £6,000 ; 
that if he had, he paid it to A. ; that if he received 
it A. agreed that he should retain it for his own 
use as a gift from her ; that if he received it, it was 
agreed between him & A. that he should retain it 
in satisfaction of a claim which he had against 
her ; that A. was at her death indebted to H. in an 
amount exceeding the £6,000. Pltf. delivered 
interrogatories for the examination of deft. By 
interrogatory 18 he asked particulars as to the way 
in which the £6,000 had been invested by It., & 
what was the rate of interest on the investments, 
& how the income had been disposed of. By 
interrogatory 23 ho asked whether deft, was not 
the brother of II., & whether during the period 
of the transactions referred to in the statement of 
claim deft, had not been the solr. & agent of H., 
& lived with him, & acted as his confidential 
agent with respect to his property, & become 
acquainted with all his affairs. Deft, in answer to 
interrogatory 18, stated that II. had invested the 
£6,009, & applied the income to his own purposes, 
& declined to answer further, & he declined to 


STUBBS (1891), 3 B. O. R. 198. — 

CAN. 

e. When defaulting in pay- 

ment of allowance — Before defendant 
applies for discharge.) — Pltf. may file 
interrogatories after his default in 

S aymont of the allowance, & before 
eft. has applied for his discharge. — 
Klwood «. Monk (1840), (1823-1900), 
1 Out. Dig. 504—5. — CAN. 

f. Before pleadings closed.) — 

An action having been brought in the 
Ch. Div. to set aside a judgment as 
fraudulent, pltf. took out an appoint- 
ment for the examination for discovery 
of deft, after the delivery of the 
defence, but before the dose of 
the pleadings : — Held : the former 
Chancery practice must apply to 
aotiona in tho Ch. Div. in the case of 
examinations for discovery. — Davis v . 
Wickson (1882), 9 P. R. 219. — CAN. 

g. Before motion for sum- 

mary j udgment. ] — An application for 
summary judgment may be made at 
any time, & pltf. may, If he wishes, 
examine deft, for discovery beforo 
launching the motion. — Poster v. 
Dlugos, [19173 3 W. W. R. 183 ; 10 
Sask. L. K. 361. — CAN, 

PART IV. SECT. 5, SUB-SECT. 1. 

1898 i. To relieve from burden of 
proof.) — The proper function of inter- 


rogatories is to obtain from the party 
interrogated admissions of fact which 
it is necessary for tho party inter- 
rogating otherwise to prove in order 
to establish Mb ease. Therefore, in 
an action for defamation where 
publication is admitted & neither 
justification nor privilege is plcadod, 
the only defence put forward being 
that the matter complained of is capable 
of the defamatory meaning alleged, 
interrogatories asking deft, what pre- 
cautions were taken or inquiries made 
before publication, & from whom the 
information published was obtained, 
will not be allowed. — Hall v . New 
Zealand Times Co., Ltd. (1907), 26 
N. Z. L. It. 1324.— N.Z. 

h. In answer to defendant's case .) — 
A pltf. may interrogate with a view to 
obtain information or admission in 
support of Ms own case, & this right 
extends not only to his original cose 
but also to any answers which he has 
to make to deft.*s case, subject to the 
qualification ( inter alia ) that the inter- 
rogatories must be directed to a case 
on which pltf. has already determined, 
& to wMoh he has committed himself. 
He cannot be allowed to put fishing 
questions in order to try whether ho 
can disoover any flaw in doft.’s case 
or suggest any answer to it. — An 
Kader Syud Hossain An v. Gobind 


Dass (1890), I. L. R. 17 Calc. 840.— 

1ND. 

PART IV. SECT. 5, SUB-SECT. 2. 

1400 i. Whether permissible.] — Where 
in an action by a shareholder of a con- 
tracting co. on behalf of himself & all 
tho shareholders except defts., against 
a trust co., a securities co., oortain indi- 
vidual shareholders, & tho contracting 
co., the real complaint was based upon 
an alleged broach by the trusts co., & 
the securities oo. of oontracts with the 
contracting co., & tho statement of 
claim sufficiently alleged that pltf. & 
those whom he represented wore 
minority shareholders, & tho offending 
cos. minority shareholders : — Held : 
tho facts alloged wore sufficient to bring 
the acts of defts. as shareholders of tho 
contracting co. within tho rule which 
requires that the aots complainod of 
shall bo of a fraudulent character or 
beyond the cos.* powers ; & the officer 
of the trust co., on examination for 
discovery, was compelled to answer 
questions based upon tho allegations 
of the statement of claims. — Shaw v. 
Union Trust Co., Ltd. (1915), 9 
O. W. N. 278 : 35 O. L. R. 146.— CAN. 

k. When statements admitted.) 

— Interrogatories dirooted to matters 
admitted in the pleadings are not allow- 
able. — McBride v. Sandland, [19171 
S. A. L. R. 249.— AUS. 



192 


Discovery, Inspection, and Interrogatories, 


Sect. 5 . — What interrogatories will or will not be 
allowed: Sub-s ects . 2, 3, 4, 5 <ib 0.J 

answer interrogatory 23 at all. On appeal : — - 
Held : (1) as pltf. was not seeking to follow the 
investments oi the £6,000, deft, was not bound 
to give the particulars of such investments ; but 
that as deft, did not admit the receipt of £5 per 
cent interest, he was bound to answer as to the 
amount of interest that had been received, as it 
would enable the ct. at the hearing to make an 
immediate decree for payment of principal & 
interest if pltf. established the trust ; (2) deft, was 
not bound to answer interrogatory 23, for that an 
interrogatory asking in substance whether deft, 
had not been in such a position that he must know 
whether the allegations in the statement of claim 
wen*, true or false, did not relate to any matter in 
question in the cause within II. 8. O., Orel. 31, r. 1. 
- -He Moruan, Owen v . Morgan (1888), 39 Oh. D. 
310 ; 00 L. T. 71 ; 37 W. R. 243, V. A. 


8ub-kect. 3. — As to Facts in Issue. 

1403. To ascertain case to be met.] — Bayley t>. 
GrIFFITUH, No. MU), post. 

1404. .] — Saunders v. Jones, No. 1493, 

'post. 

1405. .] — The statement of claim alleged 

that defts. had advertised a worthless mine by 
means of private newspapers A- circulars con- 
taining false statements, <fc that pltf. was thereby 
induced to take shares. Interrogatories were 
administered by defts. asking the grounds on 
which pltf. alleged the mine to be worthless, & 
that he should set out the, particular papers by 
which lie had been deceived :—Held : the inter- 
rogatories were simply directed to show what were 
the material facts upon which the issues in the case 
would be raised, & must be allowed. Deft., 
however, ought to have given pltf. an opportunity 
of submitt ing to put in a lurt her answer in chambers 
without coming into ct. at all : the costs, therefore, 
in the ct. below would be costs in the action. — 
AtJinjfiv v. Taylor (1878), 38 L. T. 44, 0. A. 

1406. .]— Lyon v. Twkddkll, No. 1013, 

post. 

1407. .] — lh Blunt, Burkett v. Burkett, 

[1880] \V. N. 193. 


Hub-sect. 4. — To support Case of Party 

I NTERROG AT I NG . 

1408. General rule.]— Pltf. is entitled to interro- 
gate deli, as to facts which support pltf.’s case or 
to impeach deft.’s case but not as to facts which 


support deft.’s case (Buckley, L.J.).— Hooton 
v . Dalby, No. 1421, post. 

1409. Although disclosing opponent’s case.] — 

Under C. L. P. Act, 1854 (c. 125), s. 51, interro- 
gatories, the answers to which may be reasonably 
expected to procure a discovery of what will advance 
the interrogating party’s case, are legitimate ; & it is 
not an objection that the answers may be expected 
at the same time to disclose the interrogated 
party’s case. A liter , if the answers may reasonably 
be expected to relate exclusively to the case of 
the interrogated party.— Whateley v. Crowter 
(1855), 5 E. & B. 709 ; 119 E. R. 645 ; sub nom. 
Whateley v. Crawford, Carew v. Davies, 2o 
L. J. Q. B. 163 ; 26 L. T. O. H. 104 ; 2 Jur. N. 8. 
207 ; 4 W. R. 121. 

Annotations Consd. San inters v. Jones (1877), 7 Ch. 1L 435. 

Refd. Bartlett v. Lewis (1802), 12 C. B. N. b. 249 ; Hill v. 

Campbell (1875), L. li. 10 C. P. 222. Mentd. Tcinperley 

i). Willett (1856), 25 L. J. Q. B. 259. 

1410. .] — Where interrogatories are de- 

livered, under C. D. P. Act, 1854 (c. 125), s. 51, 
which relate to the case of the party interrogating 
as well as that of the party interrogated, the latter 
is bound to answer them, although the answers 
may discover his case. — Bayley v. Griffiths 
(1862), 1 II. & C. 429 ; 31 L. J. Ex. 477 ; 10 W. R. 
798 ; 158 E. R. 953. 

Annotations Distd. Stern v. Sevaetopulo (1863). 1 4 

C. B. N. S. 737. Consd. Goodman v. Holroyd (1864;, 

15 C. B. N. S. 839. 

1411. When put bonft fide.] — In an action 

against a eorpn. for malicious arrest & false 
imprisonment, & a wrongful dismissal of pltf., 
pltf. proposed to administer interrogatories to the 
town clerk of the corpn. under 0. L. P. Act, 1854, 
(c. 125), s. 51, askiug him (1) whether he had 
caused pltf. to be arrested on a charge of felony, 
or had given instructions to anyone, & who, so 
to arrest pltf., or had taken any part, or was 
concerned in such arrest ? (2) If so, by what 

authority he had acted in so doing ? (3) Whether 
as town cl(?rk or otherwise he was informed of 
the arrest of pltf., & notified the same to the town 
council of the borough, & were there any resolu- 
tions of the council relating to the said arrest ? 

(4) Whether he had the management of, or took 
any & what part, or was concerned in the prosecu- 
tion of pltf. before the magistrates or at the 
borough sessions, &, if so, on whose behalf ? 

(5) Whether the arrest & prosecution of pltf. was 

caused, procured, instituted, or carried on by the 
authority or direction, or with the sanction of 
defts., or of the town council, or of the town clerk 
himself ? (6) Were there any resolutions or 

minutes relati ng to pltf.’s appointment or to his 
dismissal from his office ? (7) lias the town clerk 
in his, or lias the corpn. in its, possession, etc., 
any documents, letters, etc., in any way relating 


PART IV. SECT. 5, SUB-SECT. 3. 

l. Whether permissible. 1 — In ftn 
action for slander, uttered by deft, 
in an election campaign in which pltf. 
was a candidate, he having said that 
his appointment to the office of con- 
troller had been a degradation of the 
civic government: — Held: pltf. had 
chosen to make his fitness for the office 
sought au issue Sc could be examined 
upon it. — Brown r. Ordn (1912), 22 
(). W. Jl. 38; 3 O. W. N. 1230; 2 
D. L. It. 562.— CAN. 

m. .] — A party is entitled 

to Interrogate on facts directly in 
issue on the pleadings. In a suit for 
the recovery of the amount of a hundi, 
alleged to have been drawn & accepted 
by deft, in consideration ,of a loan : — 
field: deft, was entitled to discovery 
of the form in which the loan was 


alleged to have been made, & of tho 
time & place tho hundi was drawn Sc 
accepted, Sc the time & place Sc the 
names & addresses of tho persons by 
whom it was presented. — Baijnatk 
Kema v. Uauiiunath Prasad (1913), 
I. L. B. 11 Calc. <>.— 1ND. 


PART IV. SECT, 6, SUB-SECT. 4. 

1 409 i. A Ithough disclosing opponent 's 
case.] — In an action to recovery 
possession of land on the title, where 
tho defence of possession is pleaded, 
pltf. is entitled to interrogate deft, 
upon matters tending to support his 
own case. Sc is not deprived of that 
right merely because the discovery 
has tho tendency or effect of disclosing 
deft.’s easo. — M iller r. Kirwan, 
\ 1903] 2 I. It. 118 ; 36 I. L. T. 236.— 
IR. 


n. Facts essential to claim ..] — In an 
action for an account in relation to 
partnership dealings between pltfs. & 
deft., respecting the purchase 8c sale 
of a mine. Sc for payment of pltfs.* 
share, which was alleged to have been 
improperly received & retained by 
deft., pltfs. after the commencement 
of the action, obtained an order re- 
quiring deft, to answer certain inter- 
rogatories. After receiving deft.*s 
answer, a further order was obtained 
inquiring deft, to attend for further 
examination as to matters contained 
in certain of tho interrogatories. 
Deft, appealed, on the ground that ho 
was not- obligod to answer until pltfs. 
had first established their interest. 
It appearing that the facts sought to 
bo elicited by the interrogatories, were 
essential to the pltfs. case : — Held : 
there was no ground for interfering 
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to the matters interrogated upon, & does he object 
to produce them ? : — Held : the interrogatories 
appearing to the ct. to be material to pltf.’s case, 
& to be put bond fide should be allowed. — Mc- 
Fadzen v. Liverpool Corpn. (1868), L. R. 3 Exch. 
279 ; 37 L. J. Ex. 193 ; 18 L. T. 611 ; 16 W. R. 
1212. 

Annotations : — Consd. Fisher v. Owen (1878), 8 Ch. D. 645. 
Retd. The Mary or Alexandra (1868), L. R. 2 A. & E. 319. 
Hill v. Campbell (1875), L. R. 10 C. P. 222. 


Sub-sect. 5. — To Destroy or Impeach 
Opponent’s Case. 

1412. When admissible.] — Hoffmann v. Pos- 
till, No. 1794, post 

1413 . j — Deft, who files interrogatories for 

the examination of pltf. is entitled to an answer 
with respect to all matters which tend to destroy 
pltf.’s case ; but not with respect to matters which 
tend to support pltf.’s case. Where, therefore, 
a bill was filed to establish a right of common, & 
deft, iiled interrogatories requiring pltf. to set 
forth any instance in which the right claimed by 
the bill has been enjoyed : — Held : pltf. was not 
bound to answer. 

Semble : pltf. would have been bound to answer 
interrogatories with respect to instances in which 
the right had been claimed & successfully resisted. 
— London Sewers Comrs. v . Glasse (1873), 
L. R. 15 Eq. 302 ; 28 L. T. 433 ; 21 W. R. 520 ; 
sub nom. London Sewers Comrs. v . Glasse, 
Epping Forest Case (No. 2), 42 L. J. Ch. 345. 

Annotations : — Distd. Saunders v. Jones (1877), 7 Ch. D. 

435. Consd. Bidder t>. Bridges (1885), 29 Ch. D. 29. 

1414. .] — Plymouth Mutual Co-opera- 
tive & Industrial Society, Ltd. v. Traders’ 
Publishing Assocn., Ltd., No. 1532, post 

1415. .] — Hooton v. Dalby, No. 1421, post . 


Sub-sect. 6. — As to Case, Evidence, or 
Witnesses of Opponent. 

1416. Names of witness.] — Anon. (1681), 2 Cas. 
in Ch. 84 ; 22 E. R. 858, L. C. 


1417. -.] — In an action for libel imputing 

quackery & puffery, the ct. will not order deft., 
who pleads a justification, to give a list of his 
witnesses, or of the instances by which the alleged 
libel will at the trial be justified & proved. — 
Hunter v. Sharp (1866), 13 L. T. 592 ; 30 J. P. 
149. 

-.] — Pltfs. sued as administrators to 
recover possession of certain hereditaments for 
breach of a covenant contained in a lease ; deft, 
alleged that intestate verbally consented to the 
breach of the covenant : — Held : pltfs. were 
entitled to interrogate deft, as to when the consent 
was given & as to the conversation which took 
place, but that they were not entitled to interrogate 
him as to the persons in whoso presence the verbal 
consent was given. — Eade v . Jacobs (1877), 
3 Ex. D. 335 ; 47 J. L. Q. B. 74 ; 37 L. T. 621 ; 
42 J. P. 200 ; 26 W. R. 159, C. A. 

Annotations : — Consd. JohnB v. James (1879), 13 Ch. D. 370; 
Lyon v . Twoddoll (1879), 13 Ch. D. 375. Expld. A.-G. v. 
Gaskill (1882), 20 Ch. D. 519. Apld. Bradbury v. Cooper 
(1883), 12 Q. B. D. 94. Expld. Bidders. Bridges (1885). 
29 Ch. 1). 29. Distd. Marriott v. Chamberlain (1886), 17 
Q. B. D. 154. Retd. Fisher v. Owen (1878), 8 Ch. D. 645. 

1419. -.] — In an action against two defts. by 

pltf. claiming to be a creditor of a late partner of 
one of the defts. for all of whose creditors it was 
alleged defts. were trustees under a deed of assign- 
ment of certain property, the defence in substance 
was, that the firm were never indebted to pltf., that 
the deed contained no trust for the payment of 
any debt of the late partner, but was an assign- 
ment by way of mtge. to secure repayment to 
defts. of a sum advanced by them to pay such of 
the late partner’s debts as they should in their 
discretion think fit, that neither the late partner 
nor defts. ever recognised pltf. as a creditor, that 
pltf. was not a party nor privy to the deed, & 
that he was not aware of its existence until the 
bkpey. of the late partner. The defence admitted 
a certain alleged interview, but denied the alleged 
purport of the conversation thereat. Pltf. stated 
that he had seen “ some accounts ” which showed 
that defts. had not properly discharged the debts. 
Interrogatories filed by defts. calling upon pltf. to 


with the discretion of tho judge below, 
& deft, must answer as required. — 
Jenkins r. Tupper (1886), 7 11. & O. 
506 ; 8 C. L. T. 62.— CAN. 

o. Whether possibility of support suffl - 
dent.] — A party must, on his examina- 
tion for discovery, answer questions 
which may, not which must, assist the 
examining party, & consequently, 
where an action was brought in certain 
mining stock questions relative to 
dealings between tho same parties in 
respect of other mining stock of the 
same co., were permissible. — Play- 
fair v. Cormaok (1913), 24 O. W. R. 
56 ; 4 O. W. N. 817 ; 9 D. L. It. 455.— 
CAN. 

p. .] — On an application for 

leave to deliver interrogatories it is 
not enough that tho answers sought 
may indirectly help the party applying 
in his case, if they relate to matters 
which need not be proved by him. — 
Wilkins v. Connell (1903), 22 

N. Z. L. R. 961.— N.Z. 


PART IV. SECT. 5, SUB-SECT. 6. 

1416 i. Names of witnesses .] — Tho 
general law applicable to discovery 
governs in patent cases. Deft, may 
bo properly interrogated as to the 
ground of his attacking pltf.’s patent, 
& there should be a fair Sc full disclosure 
of the particular lines of attack, which 
are contemplated, but no such in- 
dividualising of the persons who are 
alleged to be prior users as would 
enable pltf. to fix upon deft.’s witnesses. 

J. — VOL. XVIII. 


— Smith v. Greey (1884), 10 P. R. 
482.— CAN. 

1416 ii. .] — On an examination 

of pltf. for discovery under Rule 379 
of King’s Bench Act, ho cannot bo 
compelled to disclose tho names of his 
witnesses, or to answer questions as 
to whether ho has received from persons 
or corporations, not parties to the 
action, assistance or promise of 
assistance or indemnity as to the costs 
of the action, or as to whether ho con- 
sulted before actiou with such other 

S ersons as to bringing the suit.-*- 
Iibbins v. Metcalfe (1903), 14 

Man. L. R. 364. — CAN. 

1416 ill. ,] — In an action for libel, 

based on a pamphlet printed by deft., 
who pleaded only that the document 
could not, nor was intended to, have 
the moaning attributed to it in tho 
statement of claim, deft., on examina- 
tion for discovery, refused to disclose 
the name of tho person to whom he 
gave tho copies of the pamphlet after 
Be hod printed them. Sc refused to 
answer questions the answers to which 
might give a clue to the identity of 
that person ; deft, said, however, that 
that person brought him the manu- 
script to print ; & it appeared that 
deft, destroyed the manuscript after 
printing it. Deft, undertook that at 
the trial he would admit publication 
by him of the pamphlet : — Held : the 
name of the person referred to was a 
relevant fact In the case, Sc pltf. was 
entitled to information with regard to 
that fact, although it Involved tho 


disclosure of tho name of a witness. 
The answers to tho question would not 
entail anything in the nature of op- 
pression ; & the exception of a case 
where tho question is put for a purpose 
outside the action is applicable only 
to newspapers. Although the publica- 
tion was admitted, tho maimer of it 
was relevant to the issuo as to bond 
fides & upon the question of damages. — 
Hays v. Weiland (1918). 42 oTl. R. 
637 ; 14 O. W. N. 146, 180 ; 43 

D. L. R. 137.— CAN. 

1 41 6 iv. . ) — Pltf. having brought 

an action for damages for personal 
injuries through being bitten by a dog 
belonging to deft. Sc alleged to bo, to 
deft.’s knowledge, of a fierco & mis- 
chievous nature, an order was made 
that if pltf. intended to give ovidenco 
of any specific occasion upon which 
the dog had bitten persons ho should 
give particulars thereof. Pltf. accord- 
ingly gave particulars that on a stated 
day the dog had bitten a person in a 
certain street, & another person in 
another street. Subsequently deft, 
applied for leave to administer inter- 
rogatories, asking for tho names of the 
persons bitten. The master granted 
the application Sc the judge in chambers 
affirmed his decision : — Held : these 
interrogatories wore inadmissible, an 
they had been put merely to obtain 
the names of pltf.'s witnesses, & not 
for the purpose of better understanding 
the circumstances of tho case which 
pJtf. was going to sot up. — Knapp v. 
Harvey (1912), 46 I. L. T. 29.— IR. 

O 
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Sect, 5 . — What interrogatories will or will not be 
allowed: Sub-sects, 6 & 7 ,] 

set forth how the firm became collectively liable 
to pltf. when communication of the fact of the 
execution of the deed by defts. to pltf. was made. 
So what accounts they were which pltf. had seen, 
were allowed. An interrogatory as to the persons 
in whose presence communication of the above 
fact was made having been withdrawn, an inter- 
rogatory whether it was the fact that certain 
allegations made in the statement of claim were 
true, So whether it was not the fact that certain 
statements in the defence were true, was dis- 
allowed. — J ohns v, James (1879), 13 Ch. D. 370. 

1420. .] — Marriott v . Chamberlain, No. 

1626, post, 

1421, .] — (1) In an action for the seduction 

of the pltf.’s daughter, where deft, admitted carnal 
knowledge but traversed the allegation that he 
was the father of pltf.’s child, an interrogatory 
whether deft, alleged that carnal knowledge had 
taken place between the daughter So any other 
male person, <fc, if so, asking for the name So 
address of such person, is not allowable as tending 
to call for the names of witnesses whom deft, may 
desire to call, or the particular facts on which he 
means to rely, in support of his defence. 

Pltf. is entitled to interrogate deft, as to facts 
which support pltf.’s case but not as to facts which 
support deft.’s case (Buckley, L.J.). 

(2) Interrogatories may extend beyond the 
facts directly in dispute (Buckley, L.J.). — 
HOOTON v , Balby, [1907] 2 K. B. 18 ; 76 L. J. 
K. B. 652 ; 90 L. T. 537, C. A. 

Aruiotalion :-~As to (2) Apld. Tho Shropshire (1022), 127 
jlj ♦ i i 4o7« 

1422. •] —Interrogatories put for the more 

purpose of obtaining information as to the evidence 
by which the opposite party intends to prove the 
facts which lio alleges are inadmissible. 

In an action brought by pltf. to recover damages 
in respect of personal injuries occasioned to him 
through being bitten by a dog belonging to deft., 
winch was alleged by pltf. to have been, to the 
knowledge of deft., accustomed to bite mankind, 
an order was made that, if pltf. intended to give 
evidence of any specific occasion or occasions on 
which the dog had bitten persons, he should give 
particulars thereof, & pltf. accordingly gave 

i CU ^? rs , 8 k a ^ n 8 that a person was bitten by 
deft, s dog in a certain street in or about June or 
July, J998, & another person was bitten by the 

YnL m Tw? ih ii r sireet ln or .about July or Aug. 
1908. I) oft. thereupon applied at chambers for 

leave to administer interrogatories asking the 
names of the persons alleged in pltf.’s particulars 
to have been so bitten. The Master granted the 
application, & on appeal the judge affirmed his 
decision : Held : the interrogatories were inad- 

0,1 ft 0 ? l, ° und that they were put merely 
with the object of ascertaining the names ot 
witnesses by whom pltf. proposed to establish his 
case.-^KNAPP y. Harvey, [1911] 2 K. B. 725 ; 
80 L. J. K. B. 1228 ; 105 L. T. 473, C. A. 

See, al so, Nos. 1607, 1609, post 

***?£*• Opponent s case.}-~Jn an action 
for defamation against the proprietor 
of a newspaper, in the absenoe of special 

?i r S\ lni i Rfcttn ^ 8 * was not required 
to disclose tho name of the writer of a 

! ° 11 ^ n b*£ the alleged defamatory 
matter, or to answer a series of search- 
. tQ^rrogatories directed to test 
t he truth of an assumed line of defence, 
fho onus being on the pltf. to prove 
the absence of bona j tides on the P part 
interrogatories aa to pre- 
cautions taken So inquiries, after as 


1423* Opponent's case.] — W hateley v . Crow- 
ter, No. 1409, ante . 

1424 , .] — In an action on a policy of 

insurance, on a cargo of wheat, claiming for a 
total loss, the pleas denying the policy, the interest, 
the loading So the loss, & also setting up an 
unreasonable delay in sailing, interrogatories were 
allowed, which went to support the latter plea, So 
also such as were directed to the question of 
damage ; but not such as were merely calculated 
to disclose the case which pltf. would have to 
prove on the pleas in denial. — Zarifi v. Thornton 
(1857), 26 L. J. Ex. 214 ; 3 Jur. N. 8. 92. 

1425, ,] — The intention of C. L. P. Act, 

1854 (c. 125), s. 51, in permitting parties to deliver 
interrogatories to their adversaries, was to prevent 
the necessity of going to a ct. of equity ; So its 
provisions are applicable when either party to an 
action has a specific case which he wishes to set up, 
So some of the materials for making it out are in the 
possession of his adversary, but not when his 
object is to discover how his adversary is going to 
shape his case, or to see whether there are any 
defects in it, or to fish for a defence. Inter- 
rogatories, too, which are put for tho purpose of 
contradicting a written instrument are inad- 
missible. — Moor v. Roberts (1857), 2 C. B. N. 8. 
671 ; 26 L. J. C. P. 246 ; 3 Jur. N. S. 1221 ; 

5 W. R. 693 ; 140 E. R. 580. 

Annotations . — Retd. Stern v. Sevastopulo (1863), 14 C. 11. 

N. S. 737 ; Edmunds v. Greenwood (1868), L. R. 4 C. P. 70. 

1426. .] — B. & N., two landowners in the 

parish of M., brought an action for a declaration 
that a piece of land formed part of M. Common, 
So to establish commonable rights thereover. 
N. sued as owner in fee of a beerhouse So three 
cottages & pltfs. pleaded the exercise of the rights 
claimed from time immemorial. Deft, was the 
lord of an adjacent manor So his defence was that 
the piece of land never formed part of M. Common 
but was common land forming part of his own 
manor ; that if pltfs. over had any rights of 
common thereon such rights bad been extinguished ; 
that some of the rights claimed could only bo 
used in respect of ancient tenements So that the 
beerhouse & three cottages in respect of which N. 
sued had no land therewith. After the defence 
had been delivered deft, administered interro- 
gatories to pltfs. asking in effect (1) How long 
pltfs. had been owners or occupiers of their 
properties, So for what estates what was tho tenure 
thereof So whether those lands were within the 
limits of any So what actual or reputed manors 
So whether any such premises were ancient mes- 
suages So whether the beerhouse & three cottages 
had any & what lands appurtenant thereto or held 
therewith. (2) Whether pltfs. or their pre- 
decessors in title as proprietors or occupiers of any 
lands in M. or under any other alleged title had 
exorcised the rights claimed upon any & what 
parts of M. Common or upon any & what part of 
the piece of land in question. (3) Pltfs. were 
asked to set forth particulars of their exercise of 
such rights & whether they did so by any licence or 
m consideration of any So what payment. Pltfs, 


well as before publioatlon, made by 
deft, wore alio wed. —Meagher v. 
DAvraa Brothers, Ltd. (1919), 15 
Tas. L. It. 57. — AUS. 

,142^ 12. — — The ot. will not pormlt 
Pltf. to file interrogatories to discover 
deft's case ; the right is limited to tho 
discovery of matters bearing on tho 
case of pltf. himself. — M’Clintook v. 
Langan (1863), 15 Ir. Jur. 381.— IR, 

,1428 iii. pltf. oannot be al- 

lowed to put fishing questions in order 


to try whether he can discover any flaw 
in deft.'s case or suggest any answer to 
it.— Au Rader Syud Hossain Ali 

™ Go 0 b /? d SAS 8 < 1890 >' *• L - R- n 

Calc. 840. — IND. 


0 . — When disclosure unavoia - 

ab Z^r* n answering questions plaintiff 
entulea to put ,] — In an action to recover 

S ossoasion of land on the title, where 
le defence of possession is pleaded, 
pltf. is entitled to interrogate deft, 
upon matters tending to support his 
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objected to answer these interrogatories on the 
ground that they related exclusively to their own 
title & to the evidence they should adduce at the 
hearing. Upon a summons that pltfs. might be 
ordered to make a sufficient answer : — Held : pltf. 
N. must answer so much of the first interrogatory 
as asked, whether the beerhouse & cottages had 
any lands appurtenant thereto or held therewith, 
because he* had not pleaded that they had, & 
deft, had pleaded that they had not ; but that the 
rest of the interrogatories need not bo answered 
because they were in effect directed to the dis- 
covery of the evidence by which pltfs. intended to 
prove their case at the hearing. 

The questions which either pltf. or deft, can ask 
must be confined to those which establish his own 
substantive case, & do not contain questions 
relating to the evidence by which or the manner 
in which his adversary means to establish his 
case (Kay, J.). — Bidder v . Bridges (1884), 
29 Ch. D. 29 ; 54 L. J. Oh. 798 ; 51 L. T. 818 ; 
33 W. R. 272 ; on appeal (1885), 29 Oh. D. 45, C. A. 

1427. ,] — Ridgway v. Smith & Son (1890), 

6 T. L. R. 275, D. C. 

Annotations: — Refd. Elliott v. Garrett (1902), 18 T. L. R. 

498. Mentd. Vizo telly v. Mudie's Select Library, [1900] 

2 Q. B. 170. 

1428. As to evidence of opponents.] — In an 

action of trover by the assignees of an alleged 
bkpt., deft, obtained a rule nisi to administer 
interrogatories to pltfs. to discover what case they 
intended to sot up at the trial, & on what acts of 
bkpcy. they intended to rely : — Held : the inter- 
rogatories were inadmissible, at all events on the 
ground that they were fishing interrogatories, 
asking for a disclosure of the evidence in support of 
pltf.’s case. 

Serrible : the power to interrogate under C. L. P. 
Act, 1854 (c. 125), is confined to such discovery 
as might be obtained in equity on evidence, & does 
not extend to a discovery of the case itself, as 
distinguished from the evidence. — Edwards . v. 
Wakefield (1850), 6 E. & B. 402 ; 27 L. T. O. S. 
201 ; 2 Jur. N. S. 702 ; 4 W. R. 710 ; 119 E. R. 
937. 

Annotations : — Expld. Saunders v. Jones (1877), 7 Ch. D. 435. 

Refd. Philipps v. Philipps (1879), 40 L. T. 816. 

1429. .] — In an action to restrain defts. 

from using a trade name & from selling their goods 
as the goods of pltfs., the defts. by counterclaim 
claimed the like relief, & also an account of the 
goods sold by pltfs. as & for the goods of defts., & 
of the profits of such sale Both pltfs. & defts. 
claimed to derive their title under a partnership 

own case, & is not deprived of that 
right merely because the discovery has 
the tendency or effoot of disclosing 
deft. *8 case. — M iller v . Kirwan, 

[1903] 2 I. R. 118 ; 36 I. L. T. 236.— 

1R. 

1428 i. As to evidence of opponent. ] — 

Pltf. claimed commissions on insurance 
effected ; doft, insurance oo. pleaded 
that pltf.’s right to commission was 
dependent upon his abstaining from 
aoting os agent for any other insurance 
oo. ; pltf. replied that the agreement 
under which he sued was a new one, 
made at the termination of his agenoy 
for deft, oo., & that it was intended 
that the clause precluding him from 
aoting for any other co., which formed 
art of his former agreement, should 
e dropped from the new one ; &, if 
this was not the construction of the 
document, ho asked reformation ; ho 
also said that the alleged breaches of 
the agreement were brought about by 
defts. employing detectives to seduce 
him to violate the agreement ; — Held ; 
pltf. was not entitled to examination 
for discovery for the purpose of ascer- 
taining how the case against him was 


that had been dissolved in 1801, & both had since 
that time carried on the same business. An inter- 
rogatory exhibited by defts. required pltfs. to set 
forth the quantities of goods sold by them sinoe 
1801, distinguishing the quantities sold in each 
year : — Held : the interrogatory was not for the 
ordinary purposes of discovery, but was directed 
to the details of pltf.’s evidence, & was rightly 
disallowed. — Benbow v. Low (1880), 10 Ch. D. 
93 ; 50 L. J. Ch. 35 ; 44 L. T. 119 ; 29 W. R. 205, 
C. A. 

Annotations : — Consd. Bolckow v. Fisher (1882), 10 Q. B. D. 

161. Refd. McLean & Rigg v. Jones (1892), 66 L. T. 653 ; 

Re Strachan, [1895] 1 Oh. 439. 

1430. .] — Hooton v. Dalby, No. 1421, ante. 

1431. .] — Interrogatories which aim at 

furnishing pltf. with proof of a cause of action not 
alleged in the pleadings, or with knowledge of 
defts.* information on matters not required to be 
pleaded by them, are bad & will not be allowed. 

Pltfs. were the owners of the steamship “ S.” 
Defts. were two firms of ship repairers who were 
employed by pltfs. to repair the “ S.” Whilst 
repairs were being carried out by deftH. a firo 
broke out on board, & the “ S ” was damaged. 
In an action by pltfs. to recover for the damage 
to the *’ S.“ it was alleged in the statement of 
claim that the fire was caused by unscreened 
candles used by defts.’ workmen. By their 
defence defts. admitted that the “ S.” was in their 
hands & under their control for repairs. They 
also admitted that the fire took place & denied 
negligence, but put forward no explanation of the 
cause of the fire. Pltfs. obtained leave to deliver 
interrogatories relating to the alleged use of the 
candles, but the registrar refused leave to deliver 
the following interrogatory : “ What do you say 
was the cause of the fire ? ” — Held : as the inter- 
rogatory appeared to be framed with the object of 
compelling defts. to set up an affirmative case, or, 
alternatively, to disclose their defence to pltfs.* 
case, it was properly disallowed. — The Shrop- 
shire (1922), 127 L. T. 487 ; 38 T. L. R. 007 ; 
15 Asp. M. L. C. 003, C. A. 


Sub- sect. 7. — Relevancy and Materiality. 

1432. Material to case of Interrogating party.] — 

Whether an answer may be used or may be useful 
if used in a ct. of law is for the consideration of the 
ct. The true tests as to whether questions are to 
be answered or not are (1) whether the answers 


to bo proved — be was entitled only to 
know what the case was. — Peablman 
t?. National Life Assurance Co. 
(1917), 39 O. L. R. 141 ; 12 O. W. N. 
72. — CAN. 

1428 ii. . ] — In an notion to recover 

a debt alleged to have been due by 
deft, to pltf.’s deceased father, the 
claim for which was assigned to pltf. 
by her mother, as administratrix of the 
father's estate, pltf., on being examined 
for disoovery, admitted that she had 
no personal knowledge on which she 
could sucoeed, but was relying on an 
entry made in a book belonging to hor 
father that he had lent doft. money on 
a certain day : — Held : she oould not 
be obliged to tell what evidence she 
was going to use nor what witnesses 
she meant to coll : she could have been 
asked if she had disclosed her whole 
ease ; but, not having been asked that, 
it was open for her to say that she 
had evidence of facts outside those 
within her own knowledge which might 
tend to establish her oase ; & the action 
should not bo dismissed. — Coyle v. 
Coyle (1899), 19 P. U. 97.— -CAN. 


1428 iii. .] — Doft. in an action 

for Ubel Bought to put the following in- 
terrogatory to pltf. : “On what facts 
do you rely to provo express malic© ” : 
— Held : the interrogatory should be 
disallowed, as a party should not be 
compelled to state what his conduct of 
the oase is going to be, — Canning v . 
Wilkie (19X3), 32 N. Z. L. R. 041.— 
N,Z. 

PART IV. SECT. 5, SUB-SECT. 7. 

1432 i. Material to case, of interrogating 
party.] — The examination of a party 
for discovery in the cause under rule 
487 must be confined to matters which 
aro relevant to the questions raised in 
the pleadings, but a fair amount of 
latitudo is to bo allowed. Questions 
which go only to credit are not ad- 
missible. In an action for a partner- 
ship account, where deft, denied the 
partnership & set up that pltf. had been 
his servant, under the same name as 
that in which he brought the action, 
during the period of the alleged partner- 
ship : — Held : it was not material to 
the issue that pltf. bore another name 
at a previous lime, 6c deft, oould not 

o 2 
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Sect. 5. — What interrogatories will or will not be 
a llowe d : Sub-sec t s. 7 8.] 

might lead to the crimination of deft. ; (2) whether 
they are relevant & may be material to the case of 
pltf. — Mant v. Scott (1817), 3 Price, 477 ; 146 

pi Jt 326 

1433. .] — The original bill sought to set 

aside an appointment on the ground of fraud. 
Pltf. then amended his bill, & inquired as to the 
mode in which the appointment was executed & 
attested : — Held : pltf.’s case being one of legal 
validity & equitable invalidity, the inquiries were 
irrelevant, & therefore need not be answered. — 
Codrington v . Codrington (1830), 3 Sim. 619 ; 
57 E. E. 1093. 

1434. Relevancy to facts directly in issue.] — 

Under the usual decree in a creditors’ suit, the 
master allowed an interrogatory to be exhibited 
for the examination of the administratrix, which 
was in very special terms, containing inquiries not 
suggested by the pleadings, as to moneys which 
she had not received, & why the same had not been 
received. The interrogatory was disallowed. — 
Hopkinson v. Bagster (1841), 1 Y. & C. Ch. (Jas. 
13 ; 6 Jur. 1033 ; 62 E. It. 769. 

1435. .] — A decree having been made, 

directing certain accounts to be taken between 
pltf. & deft., the former exhibited certain inter- 
rogatories for the examination of the latter before 
the master in no way relevant to such accounts. 
The master in his finding stated, that, for the 
better taking the accounts directed by the decree, 
interrogatories had been exhibited before him by 
pltf. for the examination of deft., & that he had 
disallowed them. To this finding pltf. excepted : 
— Held : the master was right in disallowing the 
interrogatories, & the exceptions must be overruled. 

(2) Interrogatories exhibited before the master 
for the examination of a party must be shown to be 
relevant to the subject matter with respect to 
which they purport to have been settled. 

(3) Where a party excepts to the master’s 
finding, & the exceptions are overruled, the costs 
follow as of course.— Williams v. Douglas (1842), 
6 Jur. 1010. 

1436 . .] — After the common decree in a 

suit, instituted by some of the residuary legatees 
named in a will against the exor. <fe the other 
residuary legatees, the trustees of a post-nuptial 
settlement of a bond for £2,000 previously given 
by testator to his daughter E., the wife of H., 
carried in a state of facts before the master, 


claiming payment of the total amount secured by 
the bond. That was met by a counter state of 
facts, on the part of the exor., who had paid to a 
creditor of H., H. having been in the possession 
of the bond, & handed it over to the creditor, a 
sum of £850, being the amount of the debt due to 
the creditor from II. The exor., on payment by 
him of that sum to the creditor of H., received 
the bond back from the creditor. It was sought 
before the master to examine II. on interrogatories, 
to prove that the exor. had notice of the previous 
assignment of the bond to the trustees of the 
settlement. The master refused to receive the 
interrogatories, on the ground that H.’s evidence 
was not admissible against the exor. On motion 
to the ct. by defts., the residuary legatees, for 
leave to examine the exor. on interrogatories 
before the master as to notice, the ct. refused the 
application with costs. 

(2) In a legatees* suit, where the bill contains 
no notice of an alleged breach of trust, & nothing 
is said about it in the decree, the ct. will not permit 
the exor. to be examined on interrogatories beforo 
the master, touching the breach of trust, but the 
breach of trust must be established against the 
exor. by a distinct & independent suit. — Ford v . 
Bryant (1846), 9 Beav. 410 ; 15 L. J. Ch. 261 ; 
7 L. T. O. S. 134 ; 10 Jur. 484 ; 50 E. E. 401. 

1437 . .] — Interrogatories refused to deft. 

which did not go to support any case set up on his 
part. — Tamvaco v. Lucas (1862), 3 F. & F. 110. 

1438. .] — Deft, will be required to answer 

an interrogatory which is pertinent to the case 
made by the bill, though it is not founded on any 
specific allegation in the bill, where pltf. has no 
knowledge on which to found such allegation. — 
M‘Garel v. Moon (1870), L. R. 10 Eq. 22 ; 39 
L. J. Ch. 367 ; 22 L. T. 355 ; 18 W. E. 568. 

1439. .] — Moore v . Craven (1870), 7 

Ch. App. 94, n’., L. C. & L. J. 

Annotations : — Apld. Hough v. Garrett (1875), 44 L. J. Ch. 

305. Distd. Parnell v. Walter (1890), 24 Q. B. D. 441. 

Reid. Thompson v. Dunn (1870), 5 Ch. App. 573 ; Carver 

v. Pinto Leite (1871), 41 L. J. Ch. 92. 

1440. *.] — A bill was filed by a co. to make 
defts. account for a secret profit made on the sale 
to the co. of a colliery which defts. were alleged to 
have purchased on their own account in the name 
of the ostensible vendor, & resold to the co. at an 
advanced price while they were engaged in getting 
up the co., & acting in a fiduciary relation toward** 
it. Defts. were interrogated as to the cheques 
drawn on a banking account opened for the pur- 


examino him as to tho details of his 
past life, long prior to the alleged 
partnership. — Mack v . Dobik (1892), 
14 P. R. 465.— CAN. 

1482 ii. .] — Action for 1 * 0 turn of 

a certain agreement of sale alleged to 
have boon assigned to deft, by way of 
loan to enablo him to raise monoy. 
Pltf. further alleged that deft, had 
voluntarily given him, as soourity for 
the roturn of tho said agreement, 
certain shares of stock which ho was 
willing to return. Deft, alleged that 
tho transaction in question was not a 
loan, but an unconditional exchange 
of tho stock for tho agreement. On 
deft, ’s examination for dlsoovery ho 
refused to answer questions as to 
whether tho stock in question was paid 
up or not, claiming it was not relevant. 
The referee, on motion for pltf., ordered 
deft, to attend & answer at his own 
expense. The order was reversed, 
& this was an appeal from the 
latter decision : — Held : the proposed 

S uestions were irrelevant to tne issue ; 
tie answors would not assist pltf. to 

f irove his ease, & tho questions, there - 
ore, need not bo answered. — M orrison 


v. Rutledge (1912), 22 W. L. II. 364 
22 Man. L. 11. 645 ; 3 W. W. H. 121 
8 D. L. R. 325.— CAN. 


r. 


Answer 


involving forfei 

litre .] — In ejectment by the losso: 
against tho alleged assignee or sub 
lessee of the lessee, it was sough 
to administer to deft, interrogatoriei 
which could not bo material to o: 
assist tho pltfs.’ case, save so far ai 
tended to show tho execution of ai 
assignment or sub-lease to deft, hi 
the losseo which would amount to * 
forfeiture of the lessee’s interest 
Held: such interrogatories ought no 
to be allowod. — Cork (Bp.) v. Portei 
(1877), I. R. 11 C. L. 94.— IR. 

1434 i. Relevancy to facts directly it 
issue .] — Interrogatories must be con 
fined to facts which are relevant t< 
some question at issue between thi 
parties, & will not be allowed when 
they are in the nature of cross examine 
tion. — Starratt v. White (1913), 4' 
N. S. Ii. 162 : 13 E. L. R. 8.— CAN. 

1434 u, .] — To interrogate t 

party to a suit as to the eonstructiox 


he puts on tho meaning of the word 
“ family ” is not admissiblo, although 
to ask him who the persons are who 
are living in his household is so. The 
former question, if replied to, would 
only bo of value as the opinion of a 
party to suit on what is really a 
question of law. Under the Civil 
Procedure Codo, interrogatories for the 
purpose of eliciting facts bearing upon 
issues arising in a suit are limited in 
operation & are not permissible in ease 
where the procedure provided by soot. 
134 of the Code is applicable.— 
Nittomoye Dasskk v. Soobul 
Chunder Law (1895), I. L. R. 23 
Calc. 117.— IND. 

1434 iii. . ] — In an action brought 

against the county surveyor of a county 
& others for alleged trespass in cutting 
certain hedges & trees the property 
of pltf., the county surveyor in his 
defence denied inter alia that he had 
done or authorised the doing of the 
acts complained of : — Held: pltf. 
should have liberty to administer 
interrogatories, limited to this point, 
to the county surveyor. — Winder v. 
Glover (1909), 43 I. L. T. 259.— IR. 
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oses of the purchase : — Held : the required 
iscovery was immaterial to the real question in the 
suit & the ct. would not compel defts. to answer 
the interrogatory. — Great Western Colliery 
Co. v . Tucker (1874), 9 Ch. App. 376 ; 43 L. J. Ch. 
518; 30 L. T. 731, L. JJ. 

1441 . .]— In an action for specific perform- 

ance of an agreement to sell the remainder of an 
underlease or house property to pltfs., who were 
trustees for a married woman, interrogatories by 
deft., who had notice that they were trustees, but 
no notice of the actual trusts, for the purpose of 
establishing that the proposed investment of tho 
trust funds in the purchase was a breach of trust, 
were ordered to be struck out as irrelevant. — 
Mansfield v . Childerhouse (1876), 4 Ch. D. 82 ; 
46 L. J. Ch. 30 ; 35 L. T. 590 ; 25 W. 11. 68. 

1442 . .] — In an action of ejectment by 

mtgees. against the mtgor., an application to 
strike out interrogatories as irrelevant was granted 
on the general ground that they had nothing to do 
with the matter as it appeared on the pleadings. 
The order was made without prejudice to fresh 
interrogatories, costs to be pltf.’s in any event. — 
Anon., [1876] W. N. 39 ; Bitt. Prac. Cas. 110 ; 
2 Char. Cham. Cas. 55. 

1443 . -.] — Re Morgan, Owen v . Morgan, 
No. 1402, ante, 

1444 . ,] — An action was brought for a 

declaration that a piece of land which had been 
purchased by deft. & C. in 1873 was purchased 
by them as co-partners, & for accounts of the 
partnership & consequential relief. Deft, denied 
the partnership. Pltf. exhibited interrogatories to 
deft, asking for particulars of purchases of land by 
deft. & C. previous & subsequent to 1873, in order 
to prove that they had been co-partners in various 

1446 i. Helcvancy to facts indirectly in 
issue .] — In an action against a news- 
paper publishing co. for a libel con- 
tained in an articlo written by a 
member of the newspapor staff, who 
proourod special information therefor, 
under the supervision of the managing 
editor, & in which action defts. pleadod 
justification : — Held : no sufficient 
foundation was laid for his examination 
for discovery ; for it did not appear 
that he could givo information of any 
facts, but merely that ho could indicate 
where ho proourod evidence of the facts 
in dispute upon the plea of justifica- 
tion. — M urray v . Mail Printing Co. 

(1892), 14 P. R. 405.— CAN. 

1446 ii. .] — McKenzie v . 

McL auguilin (1902), 22 C. L. T. 92 ; 

1 O. W. It. 58, 80.— CAN. 

1446 iii. .1 — In an action for 

damages alleged to have been sustained 
by reason of the sending out by defts. 
of a circular stating that they had been 
advised that pltfs. had decided to dis- 
continue their separator business, 
defts.* manager was ordered to give on 
his examination for discovery the 
names of tho persons to whom the 
circular had been sent & tho name of 
the person who had “ advised ** defts. 
of the fact alleged, this information 
being relevant to Sc important on the 
pleaded defences of bona fldes Sc 
privilege. — Massey -Harris Co. v. De 
Laval Separator Co. (1906), 11 
O. L. R. 227 ; 7 O. W. R. 59.— CAN. 

1446 lv. .] — The pleadings in this 

case raised an issue whether or not 

J )ltf., in order to induce defts. to enter 
nto the agreement sued on, falsely 
represented to them that, by virtue 
of his own interest & the interest of 
others represented by him, he con- 
trolled a certain co. Sc could determine 
whether the co. would aocept defts.* 
offer or not. A letter had been 
written by pltf. to one of defts. before 
the acceptance of the offer in which 


other purchases similar to that of 1873 : — Held : 
the interrogatories were irrelevant to the issue in 
the action & oppressive, & they ought not to be 
allowed. 

I entertain a strong opinion that interrogatories 
of this description, unless strictly relevant to the 
question at issue in tho action, ought to be 
rigorously excluded (Lord Herschell, C.). 

The legitimate use, & the only legitimate use, 
of interrogatories is to obtain from the party 
interrogated admissions of facts which it is 
necessary for the party interrogating to prove in 
order to establish his case ; & if the party goes 
farther, & seeks by his interrogatories to get from 
the other party matters which it is not incumbent 
on him to prove, although such matters may 
indirectly assist his case the interrogatories ought 
not to be admitted (A. L. Smith, L.J.). — Kennedy 
v, Dodson, [1895] 1 Ch. 334 ; 64 L. J. Ch. 257 ; 
72 L. T. 172 ; 43 W. R. 259 ; 39 Sol. Jo. 216 ; 
12 R. 92, C. A. 

Annotation : — Apld. Osram Lamp Works v. Gabriel Lamp 

Co., [1914] 1 Ch. 699. 

1445 . .] — the Shropshire, No. 1431, ante 

1446. Relevancy to facts indirectly in issue.] — 

Marriott v , Chamberlain, No. 1526, post, 

1447 . .] — Hooton v. Dalby, No. 1421 ,antc, 

144 g. j — N ash v . Layton, No. 1703, post, 

-.] — Osram Lamp Works, Ltd. v , 
Gabriel Lamp Co., No. 1643, post, 

1450 . .] — Blair v . Haycock Cadle Co., 

No. 1680, post. 

Sub-sect. 8. — Answers obtainable by Cross- 
examination — Questions to Credit. 

1451. Questions admissible in cross-examina- 
tion.] — The ct. will allow any interrogatories to be 

tude should bo allowed to a party who 
is examining an adverse party for dis- 
covery so that the fullest inquiry may 
bo made as to all matters which can 
possibly affect the issues between tho 
parties, lu examination for discovery 
in an action alleging execution of an 
assignment Sc power of attorney in 
favour of deft, in fraud of pltf. & other 
creditors deft, was asked : “You stato 
that you did receive somo securities at 
that time • will you tell us what those 
securities were 1 ** which deft, refused 
to answer except as to tho documents 
specifically attacked In the statement of 
claim. Pltf. did not know, when he 
instructed action, what securities wore 
assigned to deft, nor tho nature of 
such assignment: — Held: deft, should 
answer the question Sc givo information 
relating to tho securities, — Mount 
Hope No. 279, Rural Municipality v, 
Findlay, [1919] 1 W. W. R. 397.— CAN. 

1446 viiJ. .] — In an action for 

damage for injury to the health & 
property of pltf., occasioned by smoke, 
smells, dust, & noiso from defts.* 
factory, tho issues were whether tho 
factory was a nuisance as against pltf., 
& if so, what were the damages to bo 
awarded : — Held : upon tho examina- 
tion for discovery of an officer of 
defts.. questions as to the placing of 
outside windows upon the factory, Sc 
as to the effect thereof, wore irrelevant, 
unless limited to the period before 
action. — Hamilton v, Quaker Oats 
Go. (1920), 46 O. L. It. 309. — CAN. 

1446 ix. .] — On an application 

for leave to doliver interrogatories it is 
not enough that the answers sought 
may indirectly help tho party applying 
in his case, if they relate to matters 
which need not be proved by him.— - 
Wilkins v . Connell (1903), 22 

N. Z. L. R. 961 —N.Z. 

PART IV. SECT. 5, SUB-SECT. 8. 

1451 i. Questions admissible in cross- 
examination .] — Interrogatories must be 


he spoko of other parties as interested 
in the sale Sc holding out for a larger 
sum : — Held : interrogatories put by 
defts. to pltf. under Rule 407 B added 
to King’s Bench Act, by 5 & 6 Edw. 
VII., c. 17, s. 2, asking for information 
as to the names of tho othor parties 
referred to, & as to all communications 
between them & pltf. relating to the 
proposed sale, were rolevant to tho 
issue & should be fully answered. — 
Ajtleok v. Mason (1911), 21 Man. 
L. R. 759.— CAN. 


1446 v. 


-.] — Everything that is 


rolevant to the allegations by pltf. in 
his claim Sc tends to prove their truth 
must bo disclosed by deft, as well by 
production of documents os by 
answering questions on examination 
for discovery. — L indsey v. Lesueur 
(1912), 3 O. W. R. 851 ; 3 O. W. N. 
486 ; ID, L. R. 61.— CAN. 


1446 vi. 


-.] — Pltf., tho widow of 


C., Bought to set aside tho will of her 
husband, of which defts. had, as exors., 
obtained probate, alleging want or 
testamentary capacity Sc that the will 
was not exocutea Sc attested as required 
by statute t Sc also an account of defts.* 
dealings with the estate, & delivery of 
the estato to herself : — Held : all 
matters which would throw any light 
upon testator’s mental condition at 
the time he executed the will, or from 
which the ct. might legitimately draw 
inferences as to his mental condition, 
as well as the circumstances leading up 
to Sc surrounding the execution Sc 
attestation of the will, were relevant 
to the issues raised Sc proper subjects of 
inquiry upon tho examination of defts. 
for discovery. But the various steps 
taken by the exors. to obtain probate, 
Sc their subsequent dealings with 
deceased’s estate, were not relevant to 
any issue raised. — Carney v , Carney 
(1913), 26 W. L. R. 398 ; 6 Bask. L. R. 
373.— CAN. 


1446 vii. 


-.] — The greatest lati- 
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Discovery, Inspection, and Interrogatories. 


1. 5 . — What interrogatories ivill or will not be 
a llowed: Sub -sects. 8,9,10,ll<fcl2.] 

administered under C. L. P. Act, 1854 (c. 125), s. 51, 
which arc relevant to the matter in issue, & which 
the party interrogated would be bound to answer 
if in the witness box. — Zychlinski v. Maltby 
(1861), 10 C. B. N. S. 838 ; 142 E. R. 683. 

Annotations : — Consd. 8 torn v. Sevastopulo (1863), 14 
C, B. N. S. 737. Apld. Stewart v. Smith (1867), L. R. 2 
C. 1\ 293. Reid. Edmunds v. Greenwood (1868), L. It. 4 
C. P. 70. 

1462. .] — Stewart v. Smith (1867), L. R. 2 

O. P. 293 ; 1 5 L. T. 580. 

Annotation : — Reid. Edmunds v. Greenwood (1868), L. R. 4 
a i\ 70. 

1453 , .] — In an action brought to recover 

the price of certain horses alleged to be sold by 
pltfs. to deft., the statement of defence, among 
other things, alleged that the prices charged were 
exorbitant & excessive, & that they had been 
ordered by deft.’s wife, who had no authority to 
pledge her husband’s credit for them. Reply, 
that the hoi'scs were necessaries suitable to the 
wife’s estate. Interrogatories asking pltfs. the 
date at which they purchased the horses, & the 
prices they had given for them, were held material 
& relevant ; but interrogatories asking how & 
where the horses had come into pltfs. ’ possession 

control, if they were not the owners, were 
disallowed as too remote from the issue. 

You cannot interrogate as to every matter upon 
which the party may be cross-examined (Grove, 
J.). — She ward v. Lonsdale (Lord) (1879), 
5 0. P. I). 47 ; 42 L. T. 54 ; 28 W. R. 324, D. O. ; 
affd., 42 L. T. 172, 0. A. 

1454. Questions to credit.] — In an action by a 
principal against his agent for money received, the 
defence was a denial of agency, interrogatories 
which went to shake pltf.’s character sought to be 
administered by deft, to pltf. were disallowed. — 
Baker i\ Newton (1875), Bitt. Prac. Cas. 80 ; 
1 Char. Cham. Cas. 107. 

1455, ,] — Labouchere v. Shaw (1877), 41 

J. P. Jo. 788, D. 0. 

1456. — .] — A party who applies to strike out 

interrogatories must, unless they are altogether 
an abuse of the practice of the ct., specify those 
to which he objects. Questions which go merely 
to the credit of the witness & might be put in 
cross-examination cannot be put as interrogatories 
to a party, & are as such irrelevant. Where the 
answer to an interrogatory might tend to criminate 
the person interrogated he may refuse to answer 
but the interrogatory is not therefore objectionable. 
— Allhusen v . Labouchere (1878), 3 Q. B. D. 
054 ; 47 I.. J. Oh. 819 ; 39 L. T. 207 ; 42 J. P. 
742 ; 27 W. R, 12, C. A. 

Annotations Apld . Anstey v. North & South Woolwich 
Subway Co. (1870), 27 W. It. 676. Consd. Harvey t>. 
noasn 1 ? P. D. i22 ; Oppenhcim v. Sheffield, 

]5S5 1 ,9'rJh J- Apld. Spokes v. urosvenor Hotel Co., 

^ 2 Q* B.12*. vOnid. National Assocn. of Operative 
Plasterers t\ Smithies, 11006) A. 0. 434. Reid. Lamb v. 
Munster (1882), 10 Q. B. D. 110. 

Sub-sect. 9. — As to Conversations. 

1467. How far admissible.]— It is no objection 
to interrogatories under C. L. P. Act, 1854 (c. 125), 


s. 51, that they seek to obtain from pltf. admissions 
of conversations relating to the subject matter of 
the action with a servant or agent of defts. — Rew 
v. Hutchins (1861), 10 C. B. N. S. 829 ; 142 E. R. 
679. 

Annotation ‘ — Expld. & Distd. Stem v. Sevastopulo (1863), 
14 C. B. N. S. 737. 


1458. 

1469. 


-.] — Eade v . Jacobs, No. 1418, ante . 
*.] — A.-G. v. Gaskill, No. 1314, ante . 


Sub-sect. 10. — When not 

Useful. 


Necessary or 


confined to foots which aro relevant to 
some questions at issue between the 
parties, St will not be allowed whore 
tnoy are in the nature of oross -examina- 
tion. — Starratt v. White (1013). 47 
N. S. R. 162 : 13 E. L. Ii. 8.-— CAN. 

1454 i. Questions to credit.) — The 
examination of a party for discovery in 
the cause under Rule 487 must be oon- 
flned to matters which are relevant to 
the questions raised in the pleadings. 


See , now , R. S. C., Ord. 31, r. 2. 

1460* When not necessary — Information within 
knowledge of interrogating party.] — The ct. will 
not allow interrogatories, under C. L. P. Act, 1854 
(c. 125), s. 51, for the purpose of obtaining from 
pltf. information which deft, has the means of 
obtaining from his own agentB. — Bird v. Malzy 
(1856), 1 C. B. N. S. 308 ; 140 E. R. 128. 

Annotation : — Refd. Row v. Hutchins (1861), 10 C. B. N. S. 

829. 

-.]— Tn an action against a bank to 
recover damages for refusing to honour pltf.’s 
acceptance, a cross-interrogatory was administered 
to pltf., who resided abroad, asking whether pltf. 
agreed with the particulars stated therein respect- 
ing the state of pltf.’s balance, to which pltf. 
simply replied, “ I do not admit this to be correct.” 
An application was made that the cause might be 
postponed until the following term, on the ground 
that the answer was not satisfactory : — Held : the 
information sought was within the knowledge of 
defts., <fe could be shown by their own books, <fe 
the application was therefore refused. — De Faria 
v. Lawrie (P. O. of Union Bank of London) 
(1867), 17 L. T. 296. 

1462. For fairly disposing of case — Or 

saying costs.] — Interrogatories disallowed as not 
being necessary either for fairly disposing of the 
case or for saving costs within R. S. C., Ord. 31, 
r. 2. — Cochrane v. Smith (1895), 12 T. L. R. 78. 

1463. When not useful.] — Under C. L. P. Act, 
1854 (e. 125), s. 51, the ct. or judge should exercise 
the discretion thereby given so as to take care 
that interrogatories should be useful as well as 
relevant. 

On application, to the ct. for leave to administer 
interrogatories the affidavit must show, with 
greater particularity than is always requisite at 
chambers, the object for which the questions aro 
to be asked. — A lexandra (Newport) Dock Co. 
v. Elliot (1871), 23 L. T. 847. 

14-64. Interrogatories as to foreign law — 

Party not an expert.] — In an action for non- 
acceptance of patent button fastening machines 
Interrogatories as to the French law on the subject 
were struck out, also interrogatories to show pltf. 
had bought the goods cheaply. — P hillip s v. 
Barron, [1876] W. N. 54 j Bitt. Prac. Cas. 119 ; 
2 Char. Cham. Cas. 56. 

I 486 . .1 — An interrogatory in- 

volving a question of foreign law is not permissible 
unless the party interrogated is shown to be an 
expert in that law. — P erlak Petroleum Maat- 


but a fair amount of latitude is to bo 
allowed. Questions which go only to 
credit are not admissible. In an action 
for a partnership account, where deft, 
denied the partnership & set up that 
pltf. had been his servant, under the 
same name as that in which he brought 
the action, during the period of the 
alleged partnership . Held : it was 
not material to the issue that pltf. bore 
another name at a previous time, St 


doft. could not examine him as to the 
details of his past life, long prior to the 
oileged partnership. — M ack v. Dobie 
(1802), 14 P. R. 466.— CAN. 

PART IV. SECT. 5, SUB-SECT. 10/ 
s. When not useful — Opinion of op- 
ponent on question of law.)-— To inter- 
rogate a party to a suit as to the con- 
struction he puts on the meaning of 
the word “ family ** is not admissible. 



Part IV.- 


SCHAPPIJ v. Deen, [1024] 1 K. B. Ill ; 08 Sol. Jo. 
81, 0. A. 

1400. Answer of no assistance to Interro- 

gating party.]-— Lakgd ale’s Chemical Manure 
C o. v . Knill & Grant (1890), 0 T. L. R. 230. 

1407. .] — In an action for wrongful 

detention of certain copper which had been bailed 
by pltfs. to defts., as warehousemen, to hold to 
pltfs.’ order, defts. sought to administer interro- 
gatories as to whether pltfs. had not since the date 
of the bailment sold the copper to M., & been 
paid the price, & whether they had not indorsed 
&; handed to M. delivery orders in respect of the 
copper. It appeared that M. were claiming the 
copper from defts. ; but it was admitted by defts. 
that they were defending the action for their own 
interest alone, & not under the authority of M. : — 
Held : defts. could not as against their bailors 
set up the title of third parties, under whose 
authority they did not claim to defend, & that 
consequently the facts to which the interrogatories 
were directed not affording any defence to the 
action, the interrogatories must be disallowed. — 
Rogers & Co. v. Lambert & Co. (1890), 24 
Q. B. D. 573 ; 69 L. J. Q. B. 259 ; 62 L. T. 094 ; 
54 J. P. 501 ; 38 W. R. 542, D. C. 


Sub-sect. 11. — Fishing Interrogatories. 

1408. General rule.] — In an action for the 
wrongful detention of a document, pltf. applied 
for liberty to deliver interrogatories with the 
declaration, upon a suggestion that deft, must 
have obtained a copy of the original from pltf.’s 
clerk, as he bad shown it only to him ; & a para- 
graph had appeared on the following day in 
deft.’s newspaper, containing matter leading to 
the inference that the writer had used the docu- 
ment in writing the paragraph : — Held : there 
was no sufficient foundation for the application. 

We cannot allow interrogatories merely for the 
purpose of trying to fish out a case iper Cur.). — 
Atter v. Willison (1859), 32 L. T. O. S. 285 ; 7 
W. R. 205. 

1469. What amounts to “ fishing.’*] — Pltf. 
wishes to maintain his questions & to insist 
upon answers to them in order that ho may 
find out something of which he knows nothing 
now which might enable him to make a case 
of which he has no knowledge at present. If 
that is the effect of the interrogatories it seems 
to me that they come within the description of 
“ fishing ” interrogatories & on that ground 


cannot be allowed. The moment it appears that 
questions are asked & answers insisted upon in 
order to enable the party to see if he can find a 
case either of complaint or defence of which at 
present he knows nothing & which will be a 
different case from that which he now makes the 
rule against “ fishing ” interrogatories applies 
(Esher, M.R.). — IIennessy v . Wright (No. 2) 
(1888), 24 Q. B. D. 445, n. ; 30 W. R. 879 ; 4 
T. L. R. 002, 0. A. 

Annotations : — Conid. Dawson y. Dover & County Chronicle 
(1913), 108 L. T. 481. Apld. Russell v. Stubbs (1908), 
[1913] 2 K. B. 200, n. Refd. Gibson v . Evans (1889), 23 
Q. B. D. 384 : Parnell v. Walter (1890). 38 W. R. 270 ; 
Hope v. Brash, [1897] 2 Q. B. 188 ; Elliott v. Garrett, 
[1902] 1 K. B. 870 ; Plymouth Mutual Co-op. Sc Industrial 
Boo. v. Traders* Publishing Assocn., [1900] 1 K. B. 403 ; 
Maas v. Gas, Light & Coko Co. (1911), 80 L. J. K. B. 
1313 ; Adam v. Fisher (1914), 110 L. T. 537 ; Grlebart 
v. Morris, [1920] 1 K. B. 65ft ; Lyle-Samuol v. Odhams, 
[1020] 1 K. B. 135. 

1470. .] — Barham v. Huntingfield 

(Lord), No. 1553, post 


Sub-sect. 12. — Oppressive Interrogatories. 

1471. Interrogatories must not be prolix or 
oppressive — Difficulty In answering.] — The ct. will 
not allow interrogatories to be administered under 
( 3 . L. P. Act, 1854 (c. 125), s. 61, which, though 
relevant to the matter in issue, are much more 
complicated than any questions the person in- 
terrogated could be required to answer if in the 
witness box. — Hustler v . Freeland (1863), 2 
New Rep. 396. 

1472. .] — In an action of fraud against 

the directors of a co., interrogatories which were 
so framed that it would be almost impossible to 
answer them were ordered to be reformed so that 
deft, could answer “ Yes ” or “ No ” to them. — 
Armitage v. Fitzwilliam (1870), Bitt. Prac. Gas. 
126 ; 2 Char. Cham. Cas. 67. 

1473. Answer no use to plaintiff unless 

successful.] — Where deft.’s answering an interro- 
gatory cannot help pltf. to obtain a decree, but 
will only be of use to him if he obtains a decree, 
the ct. has a discretion whether to oblige deft, to 
answer it before trial, & will not do so where com- 
pelling such discovery would be oppressive. Pltf. 
alleged that G. had deposited money with deft. E. 
in trust for S. & A., both since deceased, succes- 
sively for their lives, & then for pltf. & another 
person absolutely ; that E. had employed it in 
trade & made large profits, & had paid the interest 
to S. & A. for their lives, but now refused to pay 
over the principal. E., by his defence, admitted 


although to ask him who the persons 
are who are living in his household is 
so. The former question, if replied to, 
would only be of value as the opinion 
of a party to suit on what is really a 
question of law. — Nittomoye Dassee 
v. Soobul Chunder Law (1895), 
I. L. R. 23 Calc. 117.— IND. 

PART IV. SECT. 5, SUB-SECT. 11. 

1468 i. General rule . 3 — Interrogatories 
will not be allowed where the applica- 
tion is of a fishing character, to ascer- 
tain whether pltf * nas in fact any oause 
of aotlon against deft., or for the pur- 
pose of fishing out information of a 
penal character, nor where the inter- 
rogatories are such that the answers 
would, as in case of libel, tend to 
criminate the person interrogated. — 
Moj^BNzra v. Clare (1867), 4 P. R. 95. 

1488 11. .1 — The mere fact that 

questions would he admissible in 
Gross-examination of a witness, does 
not make them good as interrogatories. 


Interrogatories must not be exhibited 
unreasonably or voxatiously, nor be 
prolix, oppressive, unnecessary or 
scandalous. N or should interrogatories 
be allowed which arc sought to he 
administered obviously for the purpose 
of fishing out a case. The ct. will, in 
cases where the defence of wagering 
Is set up, refuse to allow the party 
setting up this defence to interrogate 
his opponent generally as to his business 
transactions apart from the particular 
transactions in suit, on the ground that 
it is manifestly unfair to compel a man 
to disclose his general dealings on the 
chance that thereby his opponent may 
discover something that will support 
his case. — Bhaowandas Parashram 
v. Burjorji Ruttonji (1912), I. L. R. 
87 Bom. 847. — IND. 

1489 i. What amounts to “fishing .”} — 
Interrogatories are not, in this country, 
to be framed to anticipate or supply 
defects of pleading or to ascertain the 
case of the otter side. Where the 
pleading of either party is too vague, 
the ot. may call for a further or fuller 


written statement, or may fraino Sc 
record issues until the case raised by 
the pleadings is ascertained with suffi- 
cient clearness. Pltf. may interrogate 
with a view to obtain information or 
admission in support of his own case. 
Sc this right extends not only to his 
original case but also to any answers 
which he has to make to deft.*s case, 
subject to the qualification ( inter alia) 
that the interrogatories must be 
directed to a case on which pltf. has 
already determined. & to which ho has 
committed himself. He cannot he 
allowed to put fishing questions in order 
to try whether ho can discover any 
flaw in deft.’s case or suggest any 
answer to it. — A li Kadkr Syud 
Hossain Ali v. Gobind Dabs (1890), 
I. L. R. 17 Calc. 840.— IND. , 

PART IV. SECT. 5. SUB-SECT. 3 18. 

t. Interrogatories must not he op- 
pressive .) — When the examination 
for discovery sought is in aid of some- 
thing which does not form part of 
what pltf. must prove at the nearing, 
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Sect. 5. — What interrogatories will or will not he 
allowed: Sub-sects, 12, 13, 14<fe*15 ,-4.] 

the deposit, but denied the trust, & stated that he 
had only held the money for G. to draw upon, & 
had many years ago paid it away by G.’s 
directions ; he denied payment of interest to 
8. & A. Pltf. delivered, amongst others, interro- 
gatories requiring E. to set out : first, the dates 
& particulars of the payments made by him out 
of the deposit sum ; secondly, an account of the 
profits made by the employment of the money in 
trade ; thirdly, whether E. had not paid to S. & A. 
quarterly sums by way of interest on the moneys, 
& if not, then he was asked whether he had not 
during some & what years paid to S. & A. certain 
& what moneys, & whether or not quarterly, or 
at some & what dates & under what agreement, 
or for what reason or in respect of what matters ; 
& was required to set out an account of all moneys 
paid by him since 1854 to 8. & A., or either of 
them. E. filed an affidavit verifying his defence 
& denying the trust, denying the payment of any 
interest to 8. & A. on the deposited sum, denying 
pltf.’s title, & declining to make any further 
answer : — Held : (1) E. was not bound to answer 
the first interrogatory, as an answer to it could 
not furnish evidence to establish the alleged trust, 
& could not be of any use to pltf. except by dis- 
crediting E.’s evidence if he made erroneous state- 
ments as to the part iculars of his payments, & it 
would be oppressive to require him to go through 
his books for a number of years for that purpose ; 
(2) E. ought not to be compelled to answer as to 
the prolits, for that it would be oppressive to call 
upon him to enter into a difficult account, which 
could not help pltf. to obtain a decree & would be 
useless if a decree was not obtained ; (3) the third 
interrogatory was too wide, as it extended to 
payments not connected with the sums to which 
the action related, & pltf. was not entitled to a full 
answer ; (4) as pltf. had not in the ct. below asked 
for a qualified order but had insisted on a full 
answer, the order for a further answer ought 
simply to be discharged. — Parker v. Wells 
(1881), 18 Ch. D. 477 ; 45 L. T. 517 ; 30 W. It. 
392, C. A. 

Annotations : — As to (1) Reid. Bolckow v. Fisher (1882), 10 

Q. B. 1). 101. As to (2) Apld. Lister v. Norton (1885), 

2 It. P. C. 88. Distd. Re Morgan, Owen v. Morgan (1888), 

39 Ch. I). 318. 

1474 . .] — Fennessy v, Clark, No. 

83, ante . 

See, also, No. 1429, ante, No. 1493, post, 

1475 . J — Where interrogatories are un- 
reasonably prolix, it is the duty of the ct. to strike 
them out under It. 8. 0., Ord. 31, r. 7 . — Grum- 
brecht v . Parry (1884), 32 W. R. 558, C. A. 

Annotation : — Mentd. Marriott v. Chamberlain (1886), 54 

L. T. 714. 

1476 . Material in part.] — P eters v. Brad- 

laugh (1888), 4 T. L. R. 440, D. 0. 

1477. — .] — It. 8. C., Ord. 31, r. 7, 

applies to interrogatories administered with leave 
as well as to those administered without leave ; & 
under its terms all or any of a set of interrogatories 
may be set aside as being unreasonably or vexa- 

but it is merely consequential to it, the 
ot. has a discretion to compel answers 
when it would not be oppressive to do 
so.— V anderlip v, McKay (1906), 3 
W. L. Ii. 232.— CAN. 

a. .] — Questions wbioh, if 

answered, might result in oppressive or 
vexatious conduct on the part of pltf. 
will not be permitted. The answer to 
the question “ Do you believe that 
pltf, stole the tools ? ** would disclose 


and Interrogatories. 

tiously exhibited, or may be struck out as being 
prolix, oppressive, unnecessary, or scandalous. 

If the ct. are of opinion, looking at a set of inter- 
rogatories as a whole, that they are unreasonably 
or vexatiously exhibited, or are prolix, oppressive, 
unnecessary or scandalous, they may be set aside 
or strike out the whole of the interrogatories, 
although there may be interrogatories among them 
which, taken alone, would be unobjectionable. — 
Oppenheim & Co. v . Sheffield, [1893] 1 Q. B. 5 ; 
62 L. J. Q. B. 167 ; 67 L. T. 606 ; 41 W. R. 65 ; 
37 Sol. Jo. 24 ; 4 R. Ill, C. A. 

1478. .] — Kennedy v . Dodson, No. 1444, 

ante . 

1479. Limited interrogatories allowed.] — 

A.-G. v . North Metropolitan Tramways Co., 
No. 51, ante. 


Sub-sect. 13. — Scandalous Interrogatories. 

1480. Compared with relevancy.] — Fisher v. 
Owen, No. 1841, post. 

1481. Inadmissible.] — Kemble v. Hope (1894), 
10 T. L. R. 371, C. A. 


Sub-sect. 14. — Criminating Interrogatories. 
Sec Sect. 8, sub-sect. 4, B., post. 


Sub-sect. 15. — In Particular Cases. 

A. Accounts. 

1482. Administration action — Administrator dis- 

charged.] — In a creditor’s suit against the adminis- 
trator of a deceased intestate, a decree was made 
in the usual form. Dcft.’s discharge, in which he 
claimed a right to retain certain moneys of the 
intestate, come to his hands as administrator, was 
allowed by the master. Subsequently, the master 
declined to review the discharge but, by his cer- 
tificate, allowed certain special interrogatories 
exhibited by pltf. for the examination of deft., in 
respect to his right of retainer : — Held : the in 
terrogatories ought not to have been allowed. — 
Thompson v. Cooper (1844), 1 Coll. 81 ; 2 

L. T. O. S. 419 ; 8 Jur. 164 ; 63 E. R. 330. 

1483. Duty of executor to render account.] 

— The ct. will not give discovery where it would 
be oppressive & vexatious, & of no use to the person 
asking for it ; but each case must depend on its 
particular circumstances, &, having regard to the 
status of an exor., there can seldom be a case in 
which he will be protected from a discovery of his 
accounts. 

A bill was filed against an exor. to establish a 
lien on testator’s estate for a dminis tration & an 
account, & the usual interrogatories as to accounts, 
were administered. The exor. submitted that he 
ought not to answer as to the accounts till the lien 
was established : — Held : he must answer at once, 
but he need not go into minute details, & a fair 
general account would be sufficient. — Thompson 

PART IV. SECT. 5, SUB-SECT. 15.— A. 

b. Action against banker — State of 
account with co-defendants material — 
Attempt by bank to evade notice of 
plaintiff* s prior equity,} — Where pltf. 
claimed that a certain option for pur- 
chase of land was taken by deft. W. 
for pltf.'e benefit & that deft, bank Sc 
deft. co. had notice of suoh Claim, Sc 
that to secure an indebtedness of W. 
to the hank, the option was assigned 


what was in deft, ’s mind at the very tim< 
of the putting of the question, & no 
what his belief was at the time of th< 
alleged publication. The answer t< 
the question " Do you believe tha 
L. stole the tools ? ” could not tend t< 
prove malioe or wrong motive to hav< 
been in deft.’s mind when he utterec 
the words complained of. — Klenma? 
v. Schmidt (1911), 18 W. L. R. 393 
4 Sask. L. R. 366.— CAN. 
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v. Dunn (1870), 5 Oh. App. 573 ; 18 W. R. 854 
L. C. & L. J. 


Annotations : — Folld. Re Sut-cliffo, Alison v. Alison (1881), 
50 L. J. Ch. 574. Held. Nowry v. Kilmoroy (1870), 24 
L. T. 15 ; Elmer v. Creasy (1873), 42 L. J. Ch. 807. 


1484. -.] — In an administration action 
the persons beneficially entitled have a right to 
call upon an cxor. deft, before the hearing or the 
close of the pleading to answer interrogatories, by 
which he is required to make discovery on oath 
of the accounts of the estate. This rule has not 
been abrogated or altered by the Judicature Acts 
& Rules. Serrible : in such a case, if an account 
has been already rendered, it would be a sufficient 
answer to verify such an account. — Re Sutcliffe, 
Alison v. Alison (1881), 50 L. J. Ch. 574; 44 
L. T. 547 ; 29 W. R. 732. 

1485. Action against banker — Dealings with 
third parties.] — (1) Where an allegation is made by 
a bill with respect to bankers, but positively 
denied by the answer, & where third parties are 
implicated, pltf. is not entitled to discovery as to 
dealings between the bankers & such third parties. 

(2) A pltf. is entitled to discovery as to securities 
held by third parties, to which he may be entitled. 

(3) Where an answer refers to a sched. as 
setting out full particulars of account, an entry 
of “ value given or passed ” is not sufficient. 

(4) Where there is accidental inconsistency 
between the answer & the sched. defts. will be 
compelled to put in a further answer. — Bridg- 
water v. De Winton (1863), 3 New Rep. 24 ; 33 
L. J. Ch. 238 ; 9 L. T. 568 ; 9 Jur. N. 8. 1270 ; 
12 W. R. 40. 

Partnership account.] — See Sub-sect. 6, I., post 

1486. Patent action — Title disputed.] — Upon a 
bill charging deft, with infringing pltf.’s patent & 
asking for an account of his dealings & trans- 
actions, & seeking to make liim answerable for the 
profits received by him in consequence of the 
infringement : — Held : deft, must answer the in- 
terrogatories, though he disputed the title of pltf., 
& insisted that the discovery would be an act of 
oppression upon him, & that there was little 
probability that the ct. at the hearing, would 
direct an account upon the facts if disclosed. — 
Swinboune v. Nelson (1853), 16 Beav. 416 ; 22 
L. J. Ch. 331 ; 1 W. R. 155 ; 51 E. R. 839. 

Annotations : — Apld. Wood v. Surr (1853), 1 W. R. 189. 

Folld. Clegg v. Edmonson (1856), 22 Beav. 125 ; Great. 

Luxembourg Ry. v. Mognay (1857), 23 Beav. 646. Reid. 

Elmer v. Creasy (1873), 9 Ch. App. 69. Mentd. Gridley v. 

Swinborno (1888), 52 J. P. 791. 


1487. Profits — Action to set aside sale of 
business/} — A suit having been instituted by a co. 
of proprietors of iron works to set aside the con- 
tract under which they had purchased the iron 
works of deft., & the decree having directed an 
inquiry as to the net profits made by the co. : — 
Held: it was competent for deft., who had not 
been in possession for some years, to exhibit 
interrogatories before the master, for the purpose 
of ascertaining in what manner the co. had 
managed the concern, without setting forth any 
specific statement of facts. — S mall v. Attwood 
(1836), 2 Y. & C. Ex. 101 ; 6 L. J. Ex. Eq. 30 ; 
160 E. R. 328. 

1488 . Before title established.] — Parker 

v. Wells, No. 1473, ante . 

1489. .] — Hemery v. Worssam 

(1882), 26 Sol. Jo. 296, C. A. 

1490. Redemption suit — First mortgagee — Ac- 


counts taken in previous actions.] — In a suit by a 
first mortgagee & mortgagor the first mortgagee 
refused to set out the accounts between himself & 
the mortgagor on the ground that they had been 
taken in a previous suit & the pltf. (who claimed 
under the mtgor.) was bound by them: — Held: 
the rule under which a deft, who submits to answer 
must answer fully applied & deft, must set out the 
accounts. — Wood v . Surr (1853), 1 W. R. 189. 

1491. Mortgagee in possession — Rents & 

profits.] — A mtgeo. in possession, deft, to a bill for 
redemption, admitting himself by his answer to 
be redeemable, cannot decline to answer interro- 
gatories requiring him to set forth an account of 
the rents & profits of the mortgaged hereditaments, 
the rule being that when a party answers he is 
bound to answer fully. — Elmer v . Creasy (1873), 
9 Ch. App. 69 ; 43 L. J. Ch. 166 ; 29 L. T. 632 ; 22 
W. R. 141, L. C. & L. J J. 

Annotations : — Folld. West of England & South Wales 

Bank v. Nickolls (1877), 6 Ch. D. 613. Refd. Great 

Western Colliery Co. v. Tucker (1874), 9 Ch. App. 376 ; 

Saull v. Browne (1874), 9 Ch. App. 364 ; Grumbrecht t\ 

Parry (1883), 49 L. T. 570 ; Field r. Gordon Bennett 

(1885), 2 T. L. R. 91. 

1492 . Second mortgagee — Security held for 

debt.] — In a redemption suit by a second mtgee. 
against the first mtgee. deft, is bound to state in 
answer to interrogatories not only the amount 
due upon his security but also what securities he 
holds for his debt. — West of England & South 
Wales Bank v. Nickolls (1877), 6 Ch. D. 613. 

1493. Sales — Whether oppression.] — Deft, em- 
ployed pltf. as manager of his business under a 
written agreement at a salary & a commission 
on the gross amount of sales. Disputes having 
arisen, deft, summarily dismissed pltf. Pltf. 
commenced an action for wrongful dismissal. 
Deft, by his defence alleged specific acts of mis- 
conduct against pltf., & also alleged in general 
terms other acts of misconduct justifying the 
dismissal. Pltf . exhibited four interrogatories, of 
which the substance was to ask deft, to specify 
the acts of misconduct on which he relied, & a 
fifth interrogatory asking for the total amount of 
the gross j>roceeds of sale during the period for 
which pltf. claimed remuneration. Deft, refused 
to answer the first four interrogatories, on the 
ground that they related to the case of deft., not 
of pltf., & the fifth interrogatory, on the ground 
that, as the right to an account of commission was 
disputed, deft, was not bound to give such account 
at that stage of the action : — Held : the interro- 
gatories must be answered. 

It would be impossible to differ from the Vice- 
Chancellor in holding this is not one of those cases 
in which it is oppressive or hard or might lead to 
great inconvenience for a party called on to give 
an account (James, D.J.). 

In an action where general allegations were 
made in the pleadings, either by pltf. or by deft., 
either party could obtain particulars, the object 
of which was to limit the generality of those 
pleadings & enable the other party to know 
accurately what was the case to be brought 
against him (Thesiger, L.J.). — Saunders v. 
Jones (1877), 7 Ch. D. 435 ; 47 L. J. Ch. 440 ; 


37 L. T. 769 ; 26 W. R. 226, C. A. 

Annotations : — Coned. Fisher v. Owen (1878), 8 Ch. D. 645. 
Folld. Ashley v. Taylor (1878), 38 Ij. T. 44 ; Lyon v. 
Tweddell (1879), 13 Ch. D. 375. Expld. Benbow v. Low 

n , 16 Ch. I). 93. Refd. Hemery v. Worssam (1882U 
. Jo. 296 ; Bidder v. Bridges (1885), 52 L. T. 455 f 
Marriott v. Chamberlain (1886), 54 L. T. 714. 


by W. to S. Co., 8c the purchase com- 
leted in its name 8c financed by the 
ank & that the co. 8c its business was 
owned 8c controlled by the bank, 8c 
alternatively that the transaction was 


an acquiring of land by the bank 
contrary to the Bank Act, pltf. was 
allowed on examination for discovery 
of officers of the bank, 8c of the oo. to 
examine concerning the state of 


account between the oo. 8c the bank, 
not limited to the matter of the pur- 
chase of the particular land in question. 
— Johnson v. Waloh Land Co., [1919] 
2 W. W. R. 713. — CAN. 
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Sect . 5. — What interrogatories will or will not be 
a llowed: Sub-sect, 15, A., B ., 6 1 ., D» & E. (<*)♦] 

1494. — — Materiality to case of party interro- 
gating.] — Benbow v. Low, No. 1429, ante . 

1495. Settled estates — Action between tenants 
for life — Statement of acreage & rentals.] — A. was 
tenant for life, with remainder to his children, 
remainder to B. A. being unnamed, B. has a 
right to compel A. to set out a full description & 
particulars of the settled estates. 

The interrogatories had asked for a statement of 
acreage, rental & particulars. — B eynon v . Morris 
(1804), 10 L. T. 710 ; 12 W. It. 1023. 


B. Bills of Exchange . 

See, generally , Bills op Exchange, Vol. VI., 
pp. 9 et seq. 

1496. As to consideration.] — Upon a bill of 
discovery in aid of a defence to an action on a bill 
of exchange, if deft, in equity is interrogated as 
to the consideration given for the bill, he must 
answer not only as to the consideration which he 
gave for the bill himself, but as to that which he 
knows another party to have f?iven. — Glengall 
(Lord) v. Edwards (1836), 2 Y. & C. Ex. 125 ; 


160 E. R. 338. 

Annotatiim : — Refd. Hloman v. Kelly (1840), 4 Y. & C. Kx. 

109. 

1497. Action against acceptor — Partnership deal- 
ings between acceptors.] — In an action by the 
drawer against A. & B., acceptors of a bill of ex- 
ehango, A. pleaded that the bill was accepted by 
B. without his knowledge & in fraud of A., with 
the knowledge of pltf. Pltf. sought to exhibit 
interrogatories to A. as to whether there had ever 
been a partnership between him & B., & if so, as 
to the business & tho particular terms of the 
partnership. The application was supported by 
the common affidavits only : — -H eld : such ques- 
tions were too large. Semble : the inquiry should 
have been limited to a specific time & place, or to 
the specific facts from which a partnership might 
be inferred. — Hobson v. Crawley (1858), 2 
II. A- N. 7 66 ; 30 L. T. O. S. 290 ; 6 W. li. 260 ; 
157 E. R. 316 ; sub nom, Robson v. Cooke, 27 
L. J. Ex. 151 ; 4 Jur. N. S. 75. 

Annotations: — Refd. Tupling v. Ward (1801), 6 H. & N. 

749: Alexandra (Newport) Dock Co. v. Elliot (1871), 23 

L. T. 847. 


1498. Denial of acceptance — Interrogatory 

as to former bill.] — In an action by an indorsee 
against the acceptor of a bill of exchange, to which 
deft, had pleaded a denial of the acceptance, & 
had made an affidavit that it was a forgery, pltf. 
was not allowed to interrogate deft, upon interro- 
gatories under Common Law Procedure Act, 1854 
(c. 125), as tu the payment by the latter on another 
occasion of a bill drawn on him by the same 
drawer, & purporting to be accepted in like manner 
as the bill sued on, pltf. hot interrogating deft, as 


to his having given any one any general authority 
to accept bills for him, or producing evidence to 
that effect. — Morris v . Bethell (1869), L. R. 4 
C. P. 765 ; 38 L. J. C. P. 377 ; 17 W. R. 736. 

C, Breach of Promise of Marriage . 

See, generally. Husband & Wipe. 

1499. As to means.] —In an action for breach of 
promise of marriage interrogatories as to deft.’s 
means are pertinent & will be allowed. — Anon. 
(1875), 20 Sol. Jo. 122 ; Bitt. Prac. Cas. 59 5 
1 Char. Cham. Cas. 105. 

1500. As to expectation of means.]— In an 
action for breach of promise of marriage interro- 
gatories were struck out, the object of which was 
to prove mere expectations of means by deft. & 
which inquired as to the means of his relations & 
any settlement made by them on his wife. — Anon. 
(1870), 20 Sol. Jo. 242 ; Bitt. Prac. Cas. 98 ; 2 
Char. Cham. Cas. 55. 


D. Damages . 

See, generally, Damages, Vol. XVII., pp. 78 
et seq. 

1501. Damage admitted — Plaintiff’s title or 
interest disputed.] — Barrack v. Mackenzie (1858), 
31 L. T. O. S. 72. 

1502. Amount to be paid into court.]— 

Interrogatories may be put to a pltf. to ascertain 
the true measure of the damages he has sus- 
tained, & so guide deft, as to the amount he may 
fairly pay info ct. — Wright v. Goodlake (1865), 
4 H. & C. 540 ; 6 New Rep. 123 ; 34 L. J. Ex. 82 ; 
13 L. T. 120 ; 13 W. R. 349 ; 159 E. R. 643. 
Annotations : — Consd. Jourdain v. Palmer (1866), L. R. 

1 Exch. 102 ; Clarke v. Bennett (1884), 32 W. R. 560. 

1503. Particulars of damage.] — 

Where deft.’s object is to pay money into ct. in 
satisfaction of pltf.’s cause of action, he will be 
allowed to interrogate pltf. as to the particulars 
of the damage sustained by him. — Horne v . 
Hough (1874), L. R. 9 C. P. 135 ; 43 L. J. C. P. 
70 ; 22 W. R. 412. 

1504. Payment made into court — Interrogatory 
as to extent of damage.] — In an action for breach 
of contract whereby pltf.’s patent became void, 
laying as damages loss of profits, deft, paid money 
into ct., & applied for leave to deliver interroga- 
tories directed to ascertain the probable value of 
the patent : — Held : the application must be 
refused. — Jourdain v. Palmer (I860), L. R. 1 
Exch. 102 ; 4 H. & C. 171 ; 35 L. J. Ex. 69 ; 
13 L. T. 600 ; 12 Jur. N. S. 214 ; 14 W. R. 283. 
Annotation : — N.F. Dobson v. Richardson (1868), L. It. 3 

Q. B. 778. 

1505. * .] — In an action claiming 

£20,000 damages for the breach of an agreement 
to deliver certain bills of exchange of a co. as to 
which defts. had paid one shilling into ct., the 
ct allowed interrogatories to be exhibited to pltf 


PART IV. SECT. 5, SUB-SECT. 15.— D. 

0 . Action by executors for negli- 
gence — Causing death of testator — Form 
of questions .]— In an action by execu- 
tors lor damages for the death of 
testator caused by deft/s alleged 
negligence, dofts. proposed putting 
certain interrogatories to pltf/s after 
issue joined, as bearing upon the 
question of damages : — Held : it may 
be material to defts. to bare the 
information which the answers may 
give them & a rule was granted, per- 
mitting dofts., to put suoh questions in 
a more general form, & apply again 
in chambers to have them allowed. — 
Ferrik v. Great western Rt. Co. 
(1858), 15 U. O. R. 618.— CAN, 

d. General damage in libel— -Loss 


of particular customers .]— In an action 
for damages for libelling pltfs. in the 
way of their trade, pltfs. did not allege 
special damage but alleged generally 
that their business & commercial 
reputation had suffered. Upon the 
examination of pltfs. for discovery they 
refused to answor as to what business 
they had lost by reason of tho alleged 
libels : — Held .* no evidence of special 
damage would be admissible at the 
trial, but pltfs. would have the right to 
place figures before the jury to show a 
general diminution of profits since the 
publication of the alleged libels ; & if 
pltfs. proposed to give this class of 
evidence at the trial, defts. were 
entitled on the examination for dis- 
oovery to know how such diminution 
was made out» & the figures by whioh it 


was proposed to support it, but not to 
seek information as to the loss of any 
particular custom ; but if pltfs. did 
not propose to give such evidence, defts. 
were not entitled to the discovery.- — 
Blachford v . Green (1892), 14 P. R. 
424.— CAN. 

, e. To show how damage appor- 
tioned — Between several contributory 
factors.] — Pltfs. were shipowners, 8c 
defts. were proprietors of a graving- 
dock. Pltfs/ ship was docked under 
the supervision, of the officials of 
deft. Board, but the shoring of the 
vessel was undertaken by a private 
contractor, upon a contract between 
himself 8c pltfs. While the dock was 
in process of being unwatered the 
blocks collapsed, resulting in the vessel 
being crushed 8c injured. By order of 



Part IV. — Interrogatories. 


203 


as to the solvency of the oo. & the amount of 
damages which he had sustained by the non- 
delivery of the bills. — D obson v . Richardson 
(1868), L. R. 8 Q. B. 778 ; 9 B. & S. 616 5 37 
L. J. Q. B. 261 ; 16 W. R. 1010. 

1506 , .] — Frost v. Brooke, No. 1603, 

post, 

1507. .] — Interrogatories as to the 

amount of the damages claimed are only admis- 
sible, as a rule, where deft, does not directly 
traverse all pltf.’s claim, but has either paid money 
into ct. or can show that such claims are primd 
facie extortionate. — C larke v . Bennett (1884), 
32 W. R. 660, D. C. 

1508 Special damage in slander — Names of 
customers lost.] — In slander, with special damage, 
particulars refused of the persons to whom the 
words were spoken, but interrogatories of the 
persons whose patronage pltf. was supposed to 
have lost, allowed. — W ood v. Jones (1868), 1 
F. & F. 301. 

1509. Damages already recovered In respect of 
same libel.] — T ucker v. Lawson, No. 1643, post. 

1510. Mitigation of damages in defamation — 
R. S. C. Ord. 36, r. 37.] — Where deft, has within 
the time limited by above rule furnished par- 
ticulars to the pltf. as to the evidence he intends 
to give in mitigation of damages in an action for 
defamation, deft, can administer interrogatories 
as to the matters referred to in the particulars.— 
Scaife v. Kemp & Co., [1892] 2 Q. B. 319 ; 61 
L. J. Q. B. 616 ; 66 L. T. 689. 

Annotation : — Reid. Mongena v. Wright, [1909] 2 K. B. 968. 

.] — See, also , No. 324, ante . 

— — .] — See , generally , Libel & Slander. 

1511. To show that no damage in fact suffered.] 
— Upon bill filed by canal co. to restrain diversion 
of their water by waterworks co., So for damages, 
the waterworks co. filed interrogatory seeking 
information as to sale of their surplus water by 
canal co. The canal co. having declined to answer 
on grounds of irrelevancy, So the waterworks co. 
having excepted thereto : — Held : the information 
sought was material as showing whether the canal 
co. had used the water for the proper purposes of 
their canal, or suffered damage by its withdrawal, 
& the interrogatory must be answered. — W ilts & 
Berks Canal Navigation Co. v. Swindon 
Waterworks Co. (1872), 20 W. R. 863. 

B. Defamation . 

(a) TAbel . 

See, generally, Libel & Slander. 

1512. Names of witnesses — To prove Justifica- 
tion.] — H unter v. Sharp, No. 1417, ante . 


1513. To enable compliance with order for 
particulars of Justification.] — An order having been 
made for the delivery by deft, of particulars of the 
several matters he intended to relv on under his 
pleas of justification, stating the substance of each 
case, with the dates of the several matters relied 
on, or, in default, that the pleas jahould bo struck 
out : — Held : deft, would not be allowed to ad- 
minister interrogatories to pltf. for the purpose 
of enabling him to comply with the order, in the 
absence of an affidavit disclosing circumstances 
to warrant a departure from the general rule. — • 
Gourley v. Plimsoll (1873), L. R. 8 C. P. 362 ; 
42 L. J. C. P. 244 ; 29 L. T. 130 ; 21 W. R. 683. 

1514. To discover name of proprietor of news- 
paper.]— Under 6 & 7 Will. 4, c. 76, s. 19, re- 
enacted by 32 & 33 Viet. c. 24, a person complain- 
ing of a libel in a newspaper may file a bill against 
the printer So publisher, to ascertain the names 
of the proprietors, for the purpose of bringing his 
action against the proprietors alone. — Dixon v. 
Enoch (1872), L. R. 13 Eq. 394 ; 41 L. J. Ch. 231 ; 
26 L. T. 127 ; 20 W. R. 359. 

Annotation: — Expld. & Apld. Orr v. Diaper (1870), 4 

Ch. D. 92. 

1515. To discover printer & publisher of news- 
paper.] — (1) In an action for libel, discovery of 
the names of the printer So publisher of a news- 
paper can now be had by interrogatories in any 
Division of the High Ct. 

(2) Effect of the Jud. Acts on mode of procedure 
discussed {see No. 2, ante). — Ramsden v. 
Brearley (1876), 33 L. T. 322 ; 20 Sol. Jo. 30 ; 
1 Char. Cham. Cas. 96. 

.] — In an action for libel interroga- 
tories were disallowed which asked whether deft, 
was editor of the paper in which the alleged libel 
appeared & whether he had anything to do with 
the writing of the offending passage. Interroga- 
tories were allowed to stand which asked whether 
deft, was publisher of the paper & as to his position 
So duty of supervision So how the documents came 
into the office of the paper. — Carter v. Leeds 
Daily News Co. & Jackson (1876), 20 Sol. Jo. 
218 ; Bitt. Prac. Cas. 91 ; 1 Char. Cham. Cas. 101. 

1517. To discover authorship.] — Carter v. 
Leeds Daily News Co. & Jackson, No. 1516, 
ante . 

1518 , .] — Whore a deft, sued for libel 

attempted to fill up a general plea of justification 
by interrogatories : — Held : he ought to know 
that pltf. had written the articles upon which he 
sought to justify So not have to fish for a defence 
by interrogating about the matter ; ho might 
ask, Did you write such So such articles ? but not, 


the Customs officials she was not 
allowed to leave port until she had been 
re-dooked after the accident. This 
involved a delay of several weeks 
before she could take up her usual 
running. Pltfs. brought an action 
against deft. Board, alleging that 
losses had been incurred in oonsequence 
of this delay. Sc for these losses Sc the 
damage which their ship had sustained 
In the dock they claimed the gross sum 
of £15,000, without itemising or 
apportioning the amount in any way : 
— Held : aefts. were entitled to 
deliver interrogatories, with a view to 
eliciting information as to the propor- 
tion of damages alleged to have been 
sustained in respect of the several 
elements of damage. — Mamari, Shaw, 
Savill, Sc Albion Co. v. Auckland 
Harbour Board (No. 2) (1907), 26 
N. Z. L. R. 1035.— N.Z. 

PART IV. SECT. 5, SUB-SECT. 15.— 

fi. (a). 

1614 i. To discover name of proprietor 


of newspaper .] — Since Jud. Act, 1877, 
tho right to discovery as to the pro- 
rietorship of a newspaper, conferred 
y 6 Sc 7 Wm. 4, o. 76, s. 19. & 32 & 33 
Viet. o. 24, may be enforoed by inter- 
rogatories in an action against tho 
alleged proprietor for a libel published 
in the newspaper : Sc deft, in such action 
cannot protect himself from answering 
the interrogatories, on the ground that 
a cr imin al prosecution for the alleged 
libel is pending against deft., Sc that 
the interrogatories tend to criminate 
him. — Lejroy v. Burnside (1879), 4 
L. R. Ir. 340.— IR. 

1614 ii. .Hlnlibel, after defence 

denying the writing or publication, 
the ct., in the exercise of its discretion. 
Sc on the common affidavit, allowed 
pltf. to deliver to deft, interrogatories 
as to the authorship Sc publication of 
the libel, which, in the opinion of the 
ot., was not one which would Justify 
the institution of criminal proceedings. 
— MTiOUOHLiN v. Dwyer (1876), 
I. R. 9 0. L. 170.— IR. 


1517 1. To discover authorship .] — In 
an action for libel brought against a 
nowspapor proprietor, deft, will not, as 
a general rule, & in the absence of 
special reasons, be ordered to disclose 
tne writer’s name, of an anonymous 
letter which appeared in deft.’s news- 
paper Sc contained the libel complained 
of. In an action for libel contained 
iu an anonymous letter published in 
deft.'s paper, defts. on disoovery 
refusod to disclose the writer’s name. 
They later gave notioe of their Intention 
to give in mitigation of damages, 
evidenoe that the words oomplalned of 
were contained in a latter forwarded to 
the editor by a member of the public. 
Sc published in the ordinary course ff 
business Sc bond fide. On pltf. *8 
application for further disoovery:— 
Held : defts. had by their notioe, made 
the name of the correspondent material 
to the issue of damages. Sc It must be 
disclosed. — W att v. Symk & Oo. 
(1914), V. L. R. 639.— AUS. 
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Sect. 5 . — What interrogatories will or vnll not he 
allowed: Sub-sect. 15, JS7. (a).] 

What articles did you write ? ; lie must put 
particular circumstances to pltf. & ask whether 
it was under those circumstances. — BUciianan v. 
Taylor (1870), 20 Sol. Jo. 298 ; Bitt. Prac. Cas. 
131 ; 2 Char. Cham. Cas. 57. 

1519. .] — Interrogatories asking deft. 

whether he has composed or published an alleged 
libel are objectionable, & will be struck out without 
requiring deft, to object to them by way of answer. 
— Atherley v. Harvey (1877), 2 Q. B. 1). 524 ; 
40 L. J. Q. B. 518 ; 30 L. T. 551 ; 41 J. P. 001 ; 
25 W. R. 727, D. C. 

Annotations : — Consd. Fisher v. Owen (1878), 8 Cli. D. 045 ; 

Webb v. East (1879), 28 W. R. 229. 

1520. .] — In order to prove that deft, was 

the writer of a libellous letter, he may be interro- 
gated as to whether or not he was the writer of 
another letter addressed to a third person — as 
leading up to a matter in issue in the cause, & 
therefore relevant. — Jones v. Richards (1885), 
15 Q. B. I). 439 ; 1 T. L. R. 000, I). C. 

1521. .] — Where in an action for libel 

against a newspaper proprietor deft, admits the 
publication of the words complained of, pltf. 
cannot interrogate deft, as to the name of the 
author of the alleged libel, unless the identity of 
such author becomes a material fact in the action. 
— Gibson v. Evans (1889), 23 Q. B. D. 384 ; 58 
L. J. Q, B. 012 ; 01 L. T. 388 ; 54 J. P. 104 ; 
5 T. L. R. 589, D. C. 

Annotations .‘—Reid. Parnoll v. Walter (1890), 24 Q. B. D. 

441. Mentd. Hulton v. Jones, 11910) A. C. 20. 

1522. Whether words Intended to apply to de« 
fendant.] — Wilton v . Biugnei.l, [1875] W. N. 239. 

Annotations : — Consd. Heaton v. Goldney (1910), 102 L. T. 

451. Distd. Spiers & Pond v. John Bull & Odhams 

(1916), 114 L. T. 641. 

1523. .] — Pltfs., who were the managers of 

a hotel in London, brought an action for libel 
against defts., the proprietors of a weekly 
periodical, alleging that defts. had printed & 
published of pltfs. a statement in the newspaper 
which suggested that a certain London hotel, the 
name of which was known to defts., employed 
enemy servants, who on the occasion of a recent 
air raid upon London had helped to guide the 
hostile aircraft. Pltfs. administered to defts. an 
interrogatory, which asked whether the statement 
did not refer to pltfs. ; — Held : the interrogatory 
was inadmissible, but pltfs. would be entitled to 
administer to defts. an interrogatory which asked 
whether the name of the hotel referred to in the 
statement & which the defts. said was known to 
them was not that of pltfs.’ hotel.— Spiers & 
Pond, Ltd. v. John Bull, Ltd. (1916), 85 
L. J. K. B. 992 ; 114 L. T. 641 ; 32 T. L. R. 317 ; 
60 Sol. Jo. 353, C. A. 

1524. As to credibility of defendant — Defence of 
counter libels.] — Labouchere v. Shaw (1877), 41 
J. P. Jo. 788, D. C. 

1525 Contents of libel.] — In order to be able to 
interrogate deft as to the contents of an alleged 
libel, it is necessary that pltf. should show, first, 
that defamatory matter has been published ; 
&, secondly, that pltf. has been injured thereby. 

The pltf. in leaving the employ of the deft., of 
whose school he had acted as German master, 
was furnished by deft, with a testimonial describ- 


ing him as “ an able painstaking master,” who had 
always “ conscientiously fulfilled all the duties 
which had devolved upon him.” Upon the 
strength of this, among other testimonials, pltf. 
was appointed private secretary to R. Deft., 
hearing of the appointment, wrote a letter to R.’s 
wife, withdrawing the testimonial, whereupon R. 
dismissed pltf., without other cause assigned : — 
Held : pltf. could not interrogate deft, as to the 
contents of the letter to R.’s wife. — Stein v. 
Tabor (1874), 31 L. T. 444, D. C. 

1526. Name of Informant.] — In an action for 
libel deft, pleaded that the libel was true. The 
substance of the libel was that pltf. had fabricated 
a story to the effect that a certain circular letter 
purporting to be signed by deft, had been sent 
round to deft.’s competitors in business. Pltf. 
had in speeches & letters stated that he had seen 
a copy of the alleged letter, that two of such letters 
were in existence in the possession respectively of 
a firm of bankers & a firm of manufacturers at 
Birmingham, & that his informant in the matter 
was a solr. of high standing at Birmingham. In 
interrogatories administered by deft. pltf. was 
asked to state the name & address of his informant, 
in whose hands he had seen the copy of the letter, 
& the names & addresses of the persons to whom 
the letter had been sent, & in whoso possession the 
two letters existed, but he refused to do so on the 
ground that he intended to call those persons as 
his . witnesses at the trial: — Held: (1) deft, was 
entitled to discovery of the names & addresses of 
such persons as being a substantial part of facts 
material to the case upon the issue on the plea of 
justification. 

(2) It is not permissible to ask the names of 
persons merely as being the witnesses whom the 
other party is going to call & their names not 
forming any substantial part of the material facts ; 
& I think we may go as far as to say that it is not 
permissible to ask what is mere evidence of the 
facts in dispute but forms no part of the facts 
themselves (Lord Esher, M.R.). 

(3) The right to interrogate is not confined to 
the facts directly in issue, but extends to any facts 
the existence or non-existence of which is relevant 
to the existence or non-existence of the facts 
directly in issue (Lord Esher, M.R.). — Marriott 
v. Chamberlain (1886), 17 Q. B. D. 154 ; 55 
L. J. Q. B. 448 ; 64 L. T. 714 ; 34 W. R. 783 ; 
2 T. L. R. 640, C. A. 


Annotations : — As to (1) Consd. Gibson v. Evans (1889), 23 
Q. B. I). 384 ; Nash v . Layton, 11911] 2 Ch. 71. Apld. 
Osram Lamp Works v. Gabriol Lamp Co., [1914] 2 Ch. 
129. Reid. Hennessy v. Wright (1888), 4 T. L. R. 662 ; 
Humphries v. Taylor Drug Co. (1888), 39 Ch. D. 693 ; 
Heaton v. Goldney, [1910] 1 K. B. 754. As to (2) Consd. 

? Ch. 71. Refd. Knapp v. Harvey 
(1911), 80 L. J. K. B. 1228. As to k3) Apld. Osram Lamp 
Works v. Gabriel Lamp Co., [1914] 2 Ch. 129. Refd. 
5?®$ v * f W^ e S% ton (1892), 67 L. T. 122 ; Hooton v. 

SSSK* il 9 £ 7 i B. 18 • Blair v. Haycock Cadle Co. 
(1917), 34 T. L. R. 39. 




.J — M (JOLLA V. JONES (1887), 


T. L. R. 12, D. 0. 

1528. .] — In an action against the publisher 

of a newspaper for a libel contained in a letter 
from a correspondent & in a leading article 
thereon the defence was that the libel consisted 
of an accurate report of certain public proceedings 
& fair comment thereon : — Held : pltf. was not 
entitled to interrogate deft, as to names of persons 


.,18261, Name of informant .] — In a 
libel action against a newspaper 
which f assumes full responsibility for 
what it publishes, the ot. should not 
exoept in special circumstances, compel 
it to disclose the names of its con- 
tributors or informants. — D b Schel- 


kino v. Cromie, [1918] 3 W. W. R. 
1 038. — CAN. 

f. Whether words intended to apply 
to plaintiff. 1 — In a libel action 
neither Justification nor privilege nor 
fair comment was pleadod. Pltf. 


Bought to interrogate deft, as to 
whether the alleged defamatory state- 
ment was intended to apply to pltf. 
Held: the interrogatory should not 
be allowed, it being unnecessary to 
prove such intention, & the question of 
malice not being in issue.— -S imson v 
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on whoso information the reports were based, or 
the names of the correspondent who wrote the 
letter or as to the original manuscript of the letter. 
— Hbnnessy v. Wright (No. 2) (1888), 24 Q. B. D. 
445, n. ; 36 W. R. 879 ; 4T. L, R. 662, C. A. 

Annotations : — Folld. Gibson r. Evans (1889), 23 Q. B. D. 
384 ; Parnell v. Walter (1890), 38 W. R. 270. Apld. 
Hope v. Brash, [1897] 2 Q. B. 188. Folld. Plymouth 
Mutual Co-op. Sc Industrial Soc. v. Traders’ Publishing 
Assocn., [1906] 1 K. B. 403. Coned. Lyle-Samuel v. 
Odhams, [1920] 1 K. B. 135. Reid. Elliott v, Garrett, 
[1902] 1 K. B. 870 ; Russell v. Stubbs (1908), [1913] 2 

K. B. 200, n. : Maass v. Gas Light & Coke Co. (1911), 80 

L. J. K. B. 1313 ; Dawson v. Dover 8c County Chronicle 
(1913), 108 L. T. 481 ; Adam v. Fisher (1914), 110 L. T. 
537 ; Griebart v. Morris, [1920] 1 K. B. 659. 

1529. — In an action for libels contained 
in a newspaper & a pamphlet, accusing pltf. of 
being the author of certain discreditable letters 
copies of which were printed in the libels, the only 
defence being payment into ct. of 40s., which 
defts. alleged to be enough to satisfy pltf.’s claim, 
pltf. delivered interrogatories, asking, by the 
first &• second, as to the extent of the circulation 
of the newspaper & pamphlet, &, by the others, 
as to the names of the persons from whom the 
letters were obtained, what was paid for them, & 
what inquiries were made, & what steps taken, to 
test & verify the information supplied to defts. 
Defts. answered, as to the first two interrogatories, 
admitting a large circulation, but declining to 
answer further, on the ground that the information 
required could not be obtained without a difficult 
& troublesome inquiry, that the answer would 
not involve disclosure of defts.* business trans- 
actions, & that the precise number of copies 
issued was not material or relevant, & declining 
to answer the other interrogatories on the grounds 
that they were irrelevant & not material, & that 
their object was to discover the evidence to be 
adduced in support of defts.’ case, & that they 
were unreasonable, unnecessary, & vexatious, & 
not put bond fide for the purposes of the action, 
but for the purpose of criminating third parties, 
not parties to the action, & that the matters 
inquired into related solely to defts.’ case. On an 
application by pltf. for an order for a further 
answer : — Held : as to the first & second interro- 
gatories, defts. were bound to answer further, 
stating approximately the extent of the circulation, 
but that the other interrogatories were not 
sufficiently relevant or material to entitle pltf. to 
an answer. — Parnell v. Walter (1890), 24 
Q. B. D. 441 ; 59 L. J. Q. B. 125 ; 62 L. T. 75 ; 
54 J. P. 311 ; 38 W. R. 270 ; 6 T. L. R. 138, D. C. 

Annotations : — Folld. Mackenzie v. Steinkoff (1890), 54 
.7. P. 327 ; Rumney v. Walter & Wright (1891), 61 
L. J. Q. B. 149. Dbtd. Sc N.F. Whittaker v. Scarborough 
Post Newspaper Co., [1896] 2 Q. B. 148. Refd. James v. 
Carr (1890), 7 T. L. R. 4 ; Elliott v. Garrett, [1902] 1 
K. B. 870. 

1530. .] — In an action for libel contained 

in a private letter written by deft., pltf. cannot 
interrogate as to the person, or persons, from 
whom he received the data in the letter. — M acken- 
zie v. Steinkoff (1890), 54 J. P. 327 ; 0 T. L. R. 
141, D. C. 

1531. Not bonft fide for purposes of 

action.] — In an action for libel, in which the 
defence of privilege was set up, pltf. sought to 
administer to defts. an interrogatory inquiring 
what information defts. received which induced 
them to make the statement complained of, Sc 


from whom that information was derived. The 
ct. being of opinion from correspondence which 
had passed between the parties that the interro- • 
gatory as framed was not put bond fide for the 
purposes of the pending action, but in order to 
enable the pltf. to bring an action against a person 
or persons from whom the information was 
derived : — Held : the part of the interrogatory 
which asked from whom the information was 
derived must be disallowed. — E dmondson v , 
Birch & Co., Ltd., [1905] 2 K. B. 523 ; 74 
L. ,T. K. B. 777 ; 93 L. T. 462 ; 54 W. R. 52 ; 
21 T. L. R. 657, C. A. 

Annotation : — Distd. Chapman v. Loach, [1920] 1 K. B. 336. 

1532. .] — In an action of libel against the 

publishers of a trade periodical, in respect of an 
article contained in an issue of their periodical 
defts. pleaded by way of defence that, in so far 
as the words complained of consisted of expres- 
sions of opinion they were fair comment made in 
good faith, & without malice on a matter of public 
interest, & in so far as they consisted of allega- 
tions of fact, they were true in substance & in 
fact. Pltfs. administered to defts., among others, 
interrogatories which were substantially as follows : 
(5) What information had you, when you published 
the said words which induced you to believe that 
the expressions of opinion in the said words con- 
tained, & which you alleged to be fair comment 
made in good faith & without malice, were true ? 
Did you in fact believe that the said opinions 
were true ? (7 ) From whom did you obtain the 

information on which you relied in publishing the 
said expressions of opinion ? Defts. objected to 
answer these interrogatories : — Held : the fifth 
interrogatory was admissible, & must therefore 
be answered, but that, according to the general 
rule of practice in actions of libel against the 
publishers of newspapers in respect of matter 
published in their newspapers the seventh interro- 
gatory was, in the absence of special circumstances 
inadmissible, & defts. ought not to be compelled 
to answer it. 

Interrogatories by one party are therefore 
generally admissible if they are directed to matters 
which would tend to destroy the other party’s 
case (Stirling, L.J.). — Plymouth Mutual Co- 
operative & Industrial Society, Ltd. v . 

Traders’ Publishing Assocn., Ltd., [1906] 1 
K. B. 403 ; 75 L. J. K. B. 259 ; 94 L. T. 258 ; 54 
W. R. 319 ; 22 T. L. R. 266, C. A. 

Annotations : — Consd. Thomas v. Bradbury, Agnew, [1906i 

2 K. B. 627 ; Adam v. Fisher (1914), 110 L. T. 537. Apld 

Lyle-Samuel v. Odhams, [1920] 1 K. B. 135. Refd* 

Maass v. Gas Light & Coke Co. (1911), 80 L. J. K. B. 1313* 

1533. -.] — Pltf. had been member of 

Parliament for W. to Dec. 1910, when he was 

not re-elected. Deft, was responsible for the 

organisation of metropolitan constituencies in 
his political party’s interest. Rumours affecting 
pltf.’s character had appeared in newspapers 
published near W., & in two of them deft, was 
alleged in Feb. 1913 to have published a letter 
stating tlxat after the election of 1910 certain 
information had been conveyed to him which led 
him to believe that pltf. would not regain his lost 
seat for W., but that such information did not 
proceed from any member of the local political 
assocn. at W. Pltf. claimed damages in the 
action for the alleged libel. Deft, pleaded that 


The Tribune, Ltd. (1911), 31 N. Z. 
L. R. 953. — N.Z. 

5 . To ascertain defendants position 
n relation to newspaper containing 
libel,} — Deft, was interrogated as to 
Thether ho printed or published certain 


alleged libols,& whethor ho had anything 
to do with the printing or publishing of 
the issues of the newspaper in which the 
alleged libels appeared : — Held : the 
interrogatories must be allowed. 

Deft, was further interrogated as to 
whether ho was editor or manager of 


the newspaper at the time the alleged 
libels appeared, & if bo wrote them 
Sc as to what position ho held on the 
paper at the date of their publication : 
— Held : those interrogatories must be 
struck out. — Palmer v, Fraser (1888), 
7 N. Z. L. R. 76. — N.Z. 
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Sect. 5 . — What interrogatories will or will not be 
allowed: Sub-se c t. 15, E . (a) & (6).] 

the words used had no defamatory meaning, were 
published without malice, & as allegations of fact 
were true & fair comment on a matter of public 
interest. In his reply pltf. alleged malice. 

Pltf . obtained an order that deft, should answer 
interrogatories as to what information he had 
before publishing the letter of Feb. 1, 1913, & by 
whom such information was conveyed to him, & 
whether pltf. made inquiries to ascertain whether 
such information was true, & what answers & by 
whom were made to such inquiries. On appeal 
from a reversal of the order : — Held : although in 
these cases the ct. had a discretion, & in proper 
circumstances the interrogatories might be allowed 
in the circumstances of this case applt. was not 
entitled to disclosure of the names of persons 
giving the information. — Adam v. Fisher (1914), 
110 L. T. 537 ; 30 T. L. It. 288, C. A. 

Annotation : — Consd. Lylo -Samuel v. Odhams, [1920] 1 

K. B. 135. 

1534 . — - — Special circumstances.] — Where 

J )ltf. in a libel action against a newspaper applies 
or leave to administer interrogatories to the 
editor as to the source of his information & the 
name of his informant, it is necessary to show 
special circumstances to exclude the rule recognised 
in Plymouth Mutual Co-operative tfc Industrial 
Society v. Traders' Publishing Association, No. 1532, 
ante. Allegations that an undertaking has been 
given not to take legal proceedings against any 
person whose name is disclosed, that the alleged libel 
was directed not only against the public character 
of pltf. as a Parliamentary candidate, but also 
in respect of his private & domestic lifo, & that the 
alleged libel is obviously founded on untrust- 
worthy information will not be sufficient for the 
purpose. — Lyle-Samuel v. Odhams, Ltd., [10201 
1 K. B. 135 ; 88 L. .T. K. B. 1101 ; 122 L. T. 57 
35 T. L. R. 711 ; 03 Sol. Jo. 748, C. A. 

1535. Persons to whom libel published.] — 
Tang yes v. Inman S.S. Oo. (1889), 88 L. T. Jo. 
32, D. 0. 

1536 , .] — (i) i n a n action of libel brought 

agfiinst a trade protection society in respect of 
statements published by them in a book with 
regard to pltf.’s solvency, defts. pleaded privilege. 
Pltfs. then applied for leave to administer to defts. 
two interrogatories. By the first interrogatory 
they asked whether defts had before publication 
made any & what inquiries as to the truth of the 
statements complained of, & from whom had 
defts. obtained the information on which they 
relied in making such statements '—Held : this 
interrogatory ought to be allowed. 

(2) By the second interrogatory pltfs. required 
defts., by reference to their books or otherwise, 
to give the names of the cos., firms, & persons to 
whom deft.’s book had been supplied or shown 
by or through defts. or their agents '.—Held : this 
interrogatory was oppressive & ought not to be 
allowed.— White & Oo. v. Credit Reform 
A88ocn. & Credit Index, Ltd., [1905] 1 K. B. 
053 ; 74 L. J . K. B. 419 ; 92 L. T. 817 ; 53 W. R. 
369 ; 21 T. L. R. 337 ; 49 Sol. Jo. 304, C. A 
Annotations .-—As to (1) Consd. Edmondson v. Birch, [ 1905 ] 

ifcwu® afsasmssst t raSat 

15 8 7 . .] — A statement of claim in a libel 

action alleged that the libel had been published 


to certain persons named & to others whose names 
were unknown to plfts., but known to defts., & 
pltf. would rely upon the publication thereof to 
every person to whom they might discover it was 
j published. Defts. moved that the statement of 
| claim should be struck out so far as it referred to 
the publication of the libel to persons unknown 
to pltfs. on the ground that it was embarrassing 
because they knew not how to plead to it ; &, 
further, that it gave pltf. an opportunity of ad- 
ministering “fishing interrogatories ” with the 
object of ascertaining whether in fact he had been 
so libelled : — Held : there was jurisdiction, & it 
was a matter of discretion whether interrogatories 
could bo administered when a statement of claim 
was so drawn. — Russell v. Stubbs, Ltd. (1908), 
[1913] 2 K. B. 200, n., 205, n. ; 82 L. J. K. B. 750, n. ; 
108 L. T. 700, n. ; 52 Sol. Jo. 680, H. L. 
Annotations : — Consd. Barham v. Huntingfleld, [1913] 2 

K. B. 193 ; Re Whitworth, O’Rourke v. Darbishire, 

[1919] 1 Ch. 320. Mentd. Leng v. Langlande (1916), 114 

L. T. 665. 

1538. Circulation of newspaper.] — James v . 
Carr (1890), 7 T. L. R. 4, D. C. 

Annotation : — Expld. Whittaker v. Scarborough Post News- 
paper Co., [1896] 2 Q. B. 148. 

1539. .]— Parnell v. Walter, No. 1529, ante. 

1540. ,] — In an action for libel against The 

Times pltf. interrogated as to the numbers of 
copies sold. Defts. refused to state any number, 
while admitting it was large : — Held : pltf. was 
entitled to a further & better answer. — Rumney 
v. Walter & Wright (1891), 01 L. J. Q. B. 149 ; 

05 L. T. 757 ; 40 W. R. 174 ; 8 T. L. R. 96 ; 30 
Sol. Jo. 94, D. 0. 

Annotation : — Expld. Whittaker v. Scarborough Post News- 
paper Co., [1896] 2 Q. B. 148. 

1541 . .] — pitf. in an action for libel 

against the proprietors of a local newspaper having 
administered an interrogatory to defts. asking 
how many copies were printed & circulated of the 
issue of the newspaper which contained the 
alleged libel, defts. answered that a considerable 
number of copies of that issue were printed & 
published : — Held : the answer was sufficient. — 
Whittaker v. Scarborough Post Newspaper 
Co., [1890] 2 Q. B. 148 ; 05 L. J. Q. B. 564 ; 74 
L. T. 753 ; 44 W. R. 057 5 12 T. L. R. 488 ; 40 
Sol. Jo. 598, C. A. 

1542. As to meaning of words.] — In an action 
of libel in which the statement of claim attributed 
by an innuendo certain meanings to the words 
complained of, pltf. sought to administer to deft, 
interrogatories, asking, in substance, whether the 
deft, intended by the use of those words the 
meanings attributed to them by the innuendo : — 
Held : such interrogatories were inadmissible. — 
Heaton v. Goldney, [19101 1 K. B. 754 ; 79 
L. J. K. B. 541 ; 102 L. T. 451 ; 26 T. L. R. 383 ; 
54 Sol. Jo. 391, C. A. 

1543. Damages recovered in respect of same 
libel.] — Interrogatory disallowed in an action for 
libel asking for particulars of sums already 
recovered in respect of other publications of libel. — 
Tucker v. Lawson (1880), 2 T. L. R. 593, D. 0. 

1544. Mitigation of damages.] — S caife v. Kemp 

6 Co., No. 1510, ante . 

Criminating interrogatories.] — See Sect. 8, sub- 
sect. 4, B., post . 

(b) Slander. 

See , generally , Libel & Slander. 

1545. Special damage — Loss of subscribers.] — ; 

Wood v. Jones, No. 1508, ante. J 


PART IV. SECT. 5. SUB-SECT. 15.— 
E. (b), 

. , - w 'As to source of 

information on which slander basedr— 


Whether supplied by third person .) — In 
-* — for slander, pltf, may, on the 
oommon affidavit, nave leave to 
administer to deft, interrogatories 


asking whether he uttered the words, 
complained of & whether they, or the 
substance of them, had been com 
munioated to him by a third person.— 
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1546. As to words used — Information refused 
by parties present.] — In an action of slander, it 
being shown that deft., at a certain place in the 
presence of certain persons, had made imputations 
against pltf. to the effect that he had committed 
forgery, but that the persons present refused to 
give pltf. any further particulars, the ct. allowed 
interrogatories to be put to deft, as to the precise 
words which he had used. — Atkinson v. Fosbroke 
(I860), L. R. 1 Q. B. 028 ; 7 B. & S. 018 ; 85 
L. J. Q. B. 182 ; 14 L. T. 563 ; 30 J. P. 503 ; 
12 Jur. N. 8. 810 ; 14 W. R, 832. 

Annotations: — Distd. Stein v. Tabor (1874), 31 L. T. 444. 

Consd. Hill v. Campbell (1875), L. R. 10 C. P. 222. Refd. 

Edmunds v. Greenwood (1868), L. R. 4 C. P. 70. 

1547 . No application made to parties 

present.] — Strange v, Doudney (1874), 38 J. P. 
Jo. 757. 

1548. Whether words spoken or similar words.] 

— In an action for slander, the ct. refused to allow 
the following interrogatories to be administered to 
deft. — “ 1. Did you speak & publish the words 
laid in the declaration, or any & which of them, or 
any & what other words conveying the same or 
similar imputations against pltf. ? ” — “ 2. When, 
where, & to whom did you speak & publish the 
words laid in the declaration ? ”~~8tern v. 
Sevastopulo (1863), 14 C. B. N. 8. 737 ; 2 New 
Rep. 329 ; 32 L. J. O. P. 268 ; 10 Jur. N. 8. 317 ; 
11 W. R. 862 ; 143 E. R. 634 ; sub nom. Stiern 
v . Sevastopulo, 8 L. T. 538. 

Annotations : — Distd. Atkinson v. Fosbroke (1866), L. R. 1 

Q. B. 628. Consd. Fisher v. Owen (1878), 8 Ch. D. 645. 

Refd. Baker v. Lane (1865), 13 W. R. 293 ; Edmunds v. 

Greenwood (1868), L. R. 4 C. P. 70 ; Stein v. Tabor Q874), 

31 L. T. 444 ; Hillv. Campbell (1875), L. R. 10 C. P. 222. 

1549 . .] — j n an action for slander pltf. 

administered the following interrogatories to 
deft. : “ Did you on or about Mar. 1, or when, 
speak the following words of pltf.” (setting out 
the words alleged in the statement of claim to have 
been spoken by deft, of jpltf.), “ or words to that 
effect?” “Were the said words spoken in the 
presence of ” (two persons named in the statement 
of claim) “ & other persons, or any & which of 
them ? ” : — Held : these were proper interro- 
gatories, & deft, must answer them. 

Deft, must take each question by itself, & if he 
objects to answer any question he must say why. 
He cannot decline to answer one question because 
there is some other question to which he may 
object (Lindley, M.R.). — Dalgleish v. Lowther, 
[1899] 2 Q. B. 590 ; 68 L. J. Q. B. 956 ; 81 L. T. 
161 ; 48 W. R. 37 ; 43 Sol. Jo. 718, C. A. 

1550. ,] — Saunderson v. Von Radeck 

(Baron) (1905), 119 L. T. Jo. 33, H. L. 

1551. Names of persons to whom slander 
uttered.] — Stern v. Sevastopulo, No. 1548, ante . 

1552 . Alleged slander by third party at 

instigation of defendant.] — A statement of claim 
alleged that T., “ at the request & by the direction 
of deft., falsely & maliciously spoke & published 
of & concerning pltf.” certain slanderous words, 
which were set out : — Held : deft, was entitled to 
particulars of the persons to whom the words were 
uttered. — Bradbury v. Cooper (1883), 12 Q. B. D. 


94 ; 53 L. J. Q. B. 558 ; 48 J. P. 198 ; 32 W. R. 
32, D. C. 

Annotation : — Refd. Gouraud v. Fitzgerald (1888), 5 T. L. R. 

1553. -In an action for slander, imputing 
immoral conduct to pltf., a married woman, the 
statement of claim alleged publication to one 
named person, & publication also during three 
specified years to various other persons unnamed. 
Pltf. sought to administer to deft, interrogatories 
asking whether deft, had in any of the three years 
uttered the words complained of or words to the 
same effect to any persons, other than the person 
named, & the names of the persons, if any : — 
Held : the interrogatories were inadmissible. 

It appears to me that they are fishing inter- 
rogatories administered with the intention of 
ascertaining by minute examination whether pltf. 
can find out some cause of action against deft, 
other than the specific cause of action alleged in 
the statement of claim (Kennedy, L. J.). — Barham 
v . Huntingfibld (Lord), [1913] 2 K. B. 193 ; 
82 L. J. K. B. 752 ; 108 L. T. 703, C. A. 

Annotation : — Refd. Re Whitworth, O’Rourke v. Darblsliiro, 

[1919] 1 Ch. 320. 

1554. Names of persons supplying Information 
on which slander based.] — In an action of slander 
in which the defence of privilege was pleaded, pltf. 
sought to administer an interrogatory to deft., 
asking him what information he had before 
speaking the words complained of which induced 
him to believe that the words were true, & what 
inquiries he made before speaking & publishing 
the words to ascertain whether they were truo or 
not, & “ when, where, & of whom were such 
inquiries made ? ” Before action a correspon- 
dence passed in which pltf.’s solrs. wrote to deft, 
asking him to retract the slander & apologise; 
“ at the same time we must ask you to give us the 
name of your informant & furnish us with such 
evidence as will enable our client to bring an action 
against him. If you do that our client will bo 
satisfied so far as you are concerned, but if you are 
not prepared to comply with our request in every 
particular please furnish us with the name of a 
solr. who will accept service of a writ on your 
behalf.” In reply, deft, wrote that ho had seen 
the gentleman who gave him the verbal informa- 
tion, & found that he, deft., was misinformed, & 
tendered an apology. The solrs. wrote to deft, in 
reply refusing to accept the apology, & stating that 
they had offered “to let you off, provided you 
gave us the name of your informant & assisted us 
in reaching him by your evidence.” The present 
action was thereupon brought. Deft, objected to 
the interrogatory so far as it asked him “ of whom ” 
were such inquiries made, upon the ground that 
the letters showed that the name of deft.’s 
informant was not asked for bond fide for the 
purpose of the action, but to enable pltf. to bring 
an action against him : — Held : on the assumption 
that the interrogatory asked the name of the 
informant, (1) the correspondence merely showed 
that pltf. did not desire to bring an action against 
deft, if the latter would disclose the name of his 


Daily Telegraph Newspaper Co., 
Ltd. v. Berry (1879), 5 V. L. R. 348. — 

AUS. 

k. Whether precaution 

taken to verify .] — In an action for 
defamation against the warden of a 
municipality for words spoken by him 
at a council meeting, pltf. Bought leave 
to deliver interrogatories requiring 
deft, to disclose the information on 
which he based the statement com- 
plained of, & the steps, if any, whioh 
he had taken to verify the same, 


The statement Imputed to pltf. 
improper intimaoy with an offloer of 
the council. Deft, pleaded qualified 
protection : — Held : the circum- 

stances that such information might 
have been communicated to deft, in his 
official capacity of Warden would 
afford no reason for oxompting him 
from answoring the interrogatories. — 
Luoock v. Pierce (1919), 15 Tas. L. R. 
73.— AUS. 

1. As to time & place of utter* 

1 — Robinson v. Sugarman (1897), 


17 P. R. 419.— CAN. 

m. As to whom words in- 

tended to apply .] — In an action for 
slander, whore the defenoe raises pleas 
of justification & of fair comment, the 
following questions are admissible 
upon examination for disoovery : 
" Will you say you didn’t intend to 
include O. (pltf.) ? ” — “ Who were the 
men you meant, was C. one of them ? ” 
Such questions are admissible, even 
when tbo above defences are not 
raised. — Clarke e. Stewart, [1917] 
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Sect. 5 . — What interrogatories will or will not be 
allowed: Sub-sect . 15, E. (b) 

informant, & it did not show that pltf. was going 
to bring an action for the purpose of obtaining the 
name of the informant so that he might sue him, & 
therefore the interrogatory asking the name of the 
informant was admissible; (2) the interrogatory 
did not in form ask for the name of the informant, 
& it could not be objected to on the ground that 
pltf. might be able thereby indirectly to obtain the 
name, unless it was shown that the question in that 
form was not put bond fide . — Chapman v. Leach, 
[1920] 1 K. B. 330 ; 89 L. J. K. B. 155 ; 122 L. T. 
421 ; 04 Sol. Jo. 207, C. A. 

1555. To prove truth of statements in slander — 
When fair comment pleaded.] — Deft., in an action 
for slander, alleged to have been uttered in a 
speech made by him as chairman at a licensing 
meeting, pleaded a defence of fair comment in 
the following terms : “ In so far as the words 
complained of consist of statements of fact the 
same are in their natural & ordinary signification 
true in substance <fc in fact. In so far as they 
consist of comment the same are fair & bond fide 
comment upon matters of public interest.’ * 
There was no plea of justification. Upon an 
application by deft, for leave to administer inter- 
rogatories to pltfs., directed to proving the truth 
of the statements of fact in his speech & in the 
particulars delivered by him of the materials upon 
which his defence of fair comment was based : — 
Held : deft, was entitled, notwithstanding the 
absence of a plea of justification to administer 
interrogatories with the object of obtaining 
admissions of the truth of the material statements 
of fact in the speech & particulars alleged to be 
defamatory. — Walker (Peter) & Son, Ltd. v . 
Hodgson, [1909] 1 K. B. 239 ; 78 L. J. K. B. 193 ; 
99 L. T. 902 ; 53 Sol. Jo. 81, C. A. 

1556. Allegation that words spoken at invitation 
of plaintiff — Interrogatories as to circumstances of 
invitation.] — (1) Where a bishop issues a commis- 
sion under Pluralities Act, 1838 (c. 100), s. 77, as 
amended by Pluralities Acts Amendment Act, 
1885 (c. 54), s. 3, to inquire as to whether the 
incumbent of a benefice has inadequately per- 
formed his ecclesiastical duties, evidence given be- 


fore the commissioners comes within the rule under 
which evidence given in a ct. of justice is exempt 
from being made the subject-matter of an action 
of slander. Therefore in an action of slander, 
in which pltf. complains of such evidence, deft, 
cannot be interrogated as to whether he spoke the 
words complained of. 

(2) In an action of slander deft, pleaded that 
he did not speak the alleged words, & in the 
alternative that if he spoke them he did so upon 
the invitation of pltf. Pltf. administered inter- 
rogatories to deft, asking whether he did not 
speak the alleged words, & how & when pltf. 
invited him to speak them. Deft, answered that 
he did not speak the alleged words, but that he did 
speak certain other words which he set out, & further 
that, as the alleged words were not the words he 
spoke, he was not called upon to answer the inter- 
rogatory as to how & when pltf. invited him to 
speak the alleged words : — Held : deft, must 
answer the last-mentioned interrogatory. — Bar- 
ratt v. Kearns, [1905] 1 K. B. 504 ; 74 L. J. K. B. 
318 ; 92 L. T. 255 ; 53 W. R. 356 ; 21 T. L. It. 
212, C. A. 

Annotations : — Mentd. Co-partnership Farms v. Harvey - 

Smith* [1918] 2 K. B. 405 ; Slack v. Barr (1918), 82 J. P. 

91. 

Criminating interrogatories.] — See Sect. 8, sub- 
sect. 1, B., 'post . 

(c) Where Malice in Issue . 

See t generally , Libel & Slander. 

1557. Matters relied on to show malice.] — Where 
a pltf. seeks to go back to previous matters long 
before an alleged libel to show malice, deft, is 
entitled to interrogate him as to the matters he is 
going to rely upon as showing malice. — Cooper v. 
Blackmore (1886), 2 T. L. R. 746. 

Annotation : — ] ixpld. Lever v. Associated Newspapers, 

[1907] 2 K. B. C26. 

1558. .] — Lever Brothers v. Associated 

Newspapers, No. 1399, ante . 

1559. Steps taken to ascertain contents of news- 
paper — Sale by newsvendors.] — RiDGW A ' r v. Smith 
& Son (1890), 6 T. L. R. 275, D. C. 

Annotations : — Mentd. Elliot v. Garret (1902), 18 T. L. It. 

498. Refd. Vizetelly v. Mudie’s Select Library, Ltd 

[1900] 2 Q. B. 170. 


1 W. W. It. 845 ; 13 Alta. L. It. 393.— 

CAN. 

to actual words used.) 
— Unless there is soino real reason for 
it, interrogatories ought not to be 
granted in a slander action, requiring 
deft, to state the actual words used by 
him. — Crobsey v . Crabbe (1896), 14 
N. Z. L. It. 713.— N.Z. 

o. By defendant — As to names of 
persons to whom slander uttered — Time 
cP place of uttering.) — Deft, in an 
action for slander is entitlod to inter- 
rogate pltf. as to the time & placo when 
6c where the alleged slander was 
uttered, but not as to the person or 
persons to whom it was uttorod. — 
Anderson v. Strode (1885), 4 N. Z. 

L. 11. 13.— N.Z. 

PART IV. SECT. 5, SUB-SECT. 15.— 

E. (o). 

1557 i. Matters relied on to show 
malice,}— In an action for slander, the 
words complained of being to the effect 
that pltf. had stolen tools, in which 
deft, denied the publication Sc sot up 
a qualified privilege, ho was asked, 
upon examination for discovery, at 
the instance of pltf. whether he had 
repeated his slanderous statement to 

M. , a person not named in the state- 
ment of olaim nor in the particulars, or 
to any other persons ; & he was also 
asked whether ho believed that pltf. 
had stolen the tools, & whether he 


boliovod that another man had stolen 
the tools : — Held : an order of the 
local master at Moosomin, refusing to 
require deft, to answer the questions, 
tho master had exercised a proper 
discretion, which should not be inter- 
fered with upon appoal. In the event 
of tho trial fudge holding the occasion 
privileged, it would be open to pltf., 
on the trial, in proof of tho fact of 
malice, to show repeated publication 
of tho slanderous matter to persons 
other than those namod in tho particu- 
lars. But it does not follow that an 
affirmative answor to tho questions put 
to deft, would prove malice or even 
amount to evidence of malice. — Klen- 
man v . Schmidt (1911), 18 W. L. It. 
393 ; 4 Sask. L. R. 300.— CAN. 

1557 ii. .] — Tho deft, in an action 

for libel sought to put tho following 
interrogatory to pltf. : “ On what 

facts do you rely to prove express 
malice ” : — Held : tho interrogatory 
should bo disallowed, as a party 
Bhould not be compelled to state what 
his conduct of the case is going to be. — 
Canning v. Wilkie (1913), 32 N. Z. 
L. It. 641.— N.Z. 

1557 iii. .] — In an action for libel 

alleged to have been contained in a 
letter published in deft.’s newspaper, 
tho gravamen of which was that pltf. 
had put forward a book of which he 
was neither author nor editor as the 
basis of on application lor a degree, 


defence was a denial that tho matter 
complained of was capable of a defama- 
tory meaning : — Held : (1) owing to 
the fact that money had boon paid into 
ct. with a denial of liability, & to tho 
nature of the obligations in tho state- 
ment of defence, a general objection to 
the whole of the interrogatories that 
they were directed to show actual 
malice was unsustainable; (2) inter- 
rogatories directed to show that deft, 
had when the letter was published 
information in his possession that 
should have led him to disbelieve the 
charges made in the letter were 
allowable ; (3) interrogatories as to 
whether alterations had been made in 
the letter complained of, before publi- 
cation were allowable ; (4) interroga- 
tories as to the existence Sc purport oli 
any other letters accompanying th 
said letter to deft, should not b 
allowed ; (5) interrogatories as to 

precautions taken 8c enquiries made by 
deft., & as to the number of oopies 
printed 8c published of the paper in 
which the letter appeared, should not 
be allowed. — M cNab v . Wellington 
Publishing Co., Ltd. (1914), 33 

N. Z. L. R. 1362.— N.Z. 

p. Matters relied on to disprove 
malice .] — In an action for libel. In 
which deft, has pleaded qualified 
privilege, to which pltf. has replied 
malice, deft., although he has not 
pleaded justification, is not precluded. 



Part IV.— Interrogatories. 


1560. Matters relied upon in support of plea of 
justification.] — Foster v. Perryman (1891), 8 
T. L. R. 116. 

Annotation : — Consd. Heaton v. Goldney, [1910] 1 K. B. 764. 

1561. How libellous book obtained — Negligence.] 
— Martin v. British Museum Trustees & 
Thompson (1893), 10 T. L. R. 215, D. C. 
Annotations Apld. Elliott v . Garrett, [1902] 1 K. B. 870. 

Apprvd. Dawson v. Dover & County Chronicle (1913), 

108 L. T. 481. Mentd. Vize telly v. Mudie’s Select Library, 

[1900] 2 Q. B. 170. 

1562. What Inquiries made before publication.] 

— In an action for slander in imputing to pltf. that, 
being a member of a metropolitan borough 
council, he had accepted a bribe in connection 
with a matter that came before the council for 
decision, deft., who was also a member of the 
council, pleaded that the words were spoken, if 
at all, in good faith, without malice towards pltf., 
& in the discharge of his duty as councillor, & on 
an occasion which was privileged. Pltf. applied 
for leave to administer to deft, an interrogatory 
asking what information deft, had which induced 
him to believe that the words spoken by him 
were true, & what steps he had taken before 
speaking the words to ascertain whether they were 
true. On appeal from an order disallowing the 
interrogatory : — Held : the interrogatory should 


be allowed as being relevant to the issue of malice 
raised by the pleadings & directed to support pltf.’s 
case. — Elliott v. Garrett, [1902] 1 K. B. 870 ; 
71 L. J. K. B. 416 ; 86 L. T. 441 ; 50 W. R. 504 ; 
18 T. L. R. 498, O. A. 

Annotations : — Folic!. White v. Credit Reform Assoon. Sc 

Credit Index, ri905] 1 K. B. 053. Retd. Plymouth 

Mutual Co-op. & Industrial Soc. v. Traders' Publishing 

Assoon., [1906] 1 K. B. 403 ; Barham v. Huntingfleld, 

[1913] 2 K. B. 193 ; Dawson v. Dover & County Chroniole 

(1913), 108 L. T. 481 ; Adam t>. Fisher (1914), 110 L. T. 

537. Mentd. Thomas v. Bradbury, Agnow (1906), 95 

L. T. 23. 

15$3. .] — Saunderson v. Von Radeck 

(Baron), No. 1550, ante . 

1564. .] — White & Co. v. Credit Reform 

Assocn. & Credit Index, Ltd., No. 1536, ante. 

1565. Information on which defendant relied.] — 
Plymouth Mutual Co-operative & Industrial 
Society, Ltd. v. Traders* Publishing Assocn., 
Ltd., No. 1532, ante. 

1566. .] — Adam v. Fisher, No. 1533, ante. 

1567. .] — Chapman v. Leach, No. 3 554 ,anie, 

1568. Previous publication of libel.] — In an 
action of libel pltf. complained of the publication 
of libels, some of which had been previously 
printed in a newspaper & charged him with having 
used grossly blasphemous language. Deft, sought 
to interrogate him as to the previous publication 


on examination of pltf. for discovery, 
from asking questions which aro 
relevant to the issue of deft.'s honest 
belief, os tending to show the absence 
of malice, although they may inciden- 
tally provo the truth of the libel. — 
MoKkrgow v. Comstock (1906), 11 
O. L. R. 637 ; 7 O. W. R. 197, 273, 449, 
558.— CAN. 

1660 i. Matters relied on in support of 
plea of justification .] — Dofts. published 
in their newspaper an article referring 
to the expeotod appointment of a 
chief of police for the district of C., 
& stating that the first move to secure 
N.'s appointment was mado by pltf., 
“ of the notorious Cafotoria, & later the 
pioneer of the still more notorious 
Houth Coulee." Pltf. sued for libel, 
charging that the words meant that 
pltf. was endeavouring unduly to 
influence members of the council to 
obtain N.'s appointment, & that pltf. 
was the founder of & was financially 
interested in a district inhabited by 
prostitutes. Defts. denied the in-* 
nuendo, 8c said that, so far as the 
words consisted of allegations of fact, 
they wero true in substance & in fact ; 
Sc that they wero fair comment upon 
matters of public interest, made in good 
faith Sc without malioe, in so far as 
they were expressions of opinion : — 
Held : the alleged libel did not state 
any speciflo facts ; Sc the defts. could 
interrogate the pltf. only as to speciflo 
acts alleged by them ; therefore, pltf. 
should, on his examination for dis- 
covery, have answered the question 
whether he had taken part in endeavour- 
ing to secure N.'s appointment, 
because it was specifically alleged in 
the article complained of that he had 
so endeavoured ; but he was not hound 
to answer questions directed to matters 
of fact as to which there was no spociflo 
allegation in the alleged libel. — Reid 
v . Albertan Publishing Co. (1913), 23 
W. L. R. 330 ; 3 W. W. R. 919 ; 10 
D. L. R. 495 ; 5 Alta. L.R. 486.— CAN. 

1662 1. What enquiries made before 

S ublimation.] — In an action for defama- 
on against the proprietor of a news- 
paper, in the absence of special 
circumstances, deft, was not required 
to disclose the name of the writer of 
a letter containing the alleged defama- 
tory matter, or to answer a series of 
searching interrogatories directed to 
teat the truth of an assumed line of 
defence. The onus being on pltf. to 
prove the absenoe of bona fldes on the 
part of deft., interrogatories as to 

jr. — vol. xvni. 


precautions taken Sc inquiries, after 
as well as before publieation, made by 
deft, were allowed. — Meagher v. 
Davies Brothers, Ltd. (1919), 15 
Tas. L. R. 57.— AUS. 

1662 ii. .] — In an action for libel 

against the proprietors of a newspaper, 
defts. pleaded by way of defence that 
in so far as the words complained of 
consisted of allegations of fact, they 
wore true in substance Sc in fact, Sc 
that in so far as they consisted of 
expressions of opinion, they were fair 
comment, made without malice, on a 
matter of publio interest. Pltf. applied 
for liberty to administer to tho editor 
Sc chief reporter of defts.’ newspaper 
interrogatories asking substantially 
what inquiries they had made as to 
the truth of the statements complained 
of before publishing them, Sc from 
whom thoy obtained the information 
upon which thoy relied in publishing 
those statements : — Held : the inter- 
rogatories were inadmissible. — Murray 
v. Northern Whig, Ltd. (1911), 46 
I. L. T. 77.— IR. 

1562 iii. .] — In actions for libel, 

other than actions against newspapers, 
where defence is publication on privi- 
leged oooasion, an interrogatory asking 
for the names of persons on whose 
information deft, acted in publishing 
tho words complained of, will in 
gonoral bo permitted Sc deft, ordered to 
disclose with names. In the absenoe of 
circumstances showing that the infor- 
mation asked for is sought for some 
ulterior purpose, such interrogatory is 
relevant to the issue of malice. Sc 
material to pltf.'s case. In an action 
for libel deft, having pleaded publica- 
tion on a privileged occasion, pltf. 
administered, inter alia , the following 
interrogatories : ** What information 
had you when you published the said 
words which induced you to believe 
that the allegations in the said words 
were true, or what steps (if any ) did 
you take before writing the words to 
ascertain they were true ? " & From 
whom did you obtain the information 
on which you relied on in publishing 
the matters complained of i " Deft, 
answered the first half of the former 
interrogatory, but refused to answer 
the second half or the latter inter- 
rogatory : — Held : both interrogatories 
were proper, as to the former, tho 
language left it in doubt as to whether 
it was alternative in former, & deft, 
was entitled to answer it as he had 
done ; the latter interrogatory was 


relevant to the issue of malioe & 
material to pltf.’s case, 8c should be 
answered by deft. — F itzgerald v. 
Watson, [1918] 2 I. R. 411.— IR. 

1662 iv. .] — The proper function 

of interrogatories being to obtain from 
the party interrogated admissions of 
fact which it is necessary for the party 
interrogating otherwise to prove in 
order to establish his case, in an action 
for defamation whore publication is 
admitted Sc neither justification nor 
privilege is pleaded, tho only defence 
put forward being that tho matter 
complained of was not capable of the 
defamatory moaning alleged, inter- 
rogatories asking deft, what precau- 
tions wore taken or inquiries mado 
before publication, & from whom the 
information published was obtained, 
will not be allowed. Where privilege 
is pleaded interrogatories asking what 
precautions wore taken or inquiries 
made before publication will bo allowed, 
the question of actual molioo being 
then in issue. 

Semble : in actions against news- 
papers, evon where privilege or fair 
comment is pleaded 8c malice is 
direotiy in issue, interrogatories asking 
from whom tho information was 
obtained, will not be allowed, except 
in special circumstances Justifying 
such disclosure ; but in actions upon 
libels published otherwise than in 
newspapers whore privilege is pleaded 
such interrogatories will be allowed 
unless it can bo shown that their real 
object is not to assist pltf. in his 
action, but to enable him to obtain 
evidonce against a third person. — 
Hall v. New Zealand Times Co., 
Ltd. (1907), 26 N. Z. L. R. 1324.— N.Z. 

1662 v. .] — Whore fair comment 

is pleaded as a defence to an action 
for libel, pltf. is entitled to administer 
interrogatories to deft, for the purpose 
of ascertaining what inquiries were 
made 8c what information deft, had 
obtained before publishing the matter 
oomplained of, but in tho absence of 
special circumstances deft, ought not 
to be compelled to disclose the names 
of the porsons from whom the informa- 
tion was obtained. An interrogatory 
as to whether the defamatory matter 
oomplained of was intended to apply 
to pltf. will not be allowed. Inter- 
rogatories as to the circulation or a 
well-known newspaper will not be 
allowed. — Gordon v. New Zealand 
Times Co., Ltd. (1912), 31 N. Z. L. It, 
1060.— N.Z. 
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Sect, 5 . — What interrogatories or will not he 
a llow ed : 

of some of the libels, & as to whether or not he had 
taken any steps to contradict them, Sc further as to 
whether or not he had used language similar to Sc 
equally blasphemous with that in the libels : — 
j Held : pltf . was not bound to answer such inter- 
rogatories, on the ground that they wero vexatious 
& irrelevant. — Pankhukst v, Hamilton (1886), 

2 T. L. R. 682, D. 0. 

1569. .] — In an action for libel against a 

newspaper, where the only defence set up is fair 
comment, interrogatories directed to show that 
other newspapers published statements similar to 
the one complained of will not be allowed, nor will 
interrogatories tending to establish the truth of 
the libels. — Hindlip (Loud) v, Mudford (1890), 

6 T. L. R. 307. 

1570* — — .] — In an action for damages for 
libel in respect of a criticism, published in defts.’ 
paper, of an opera composed by pltf., defts. 

S leaded that the words complained of were fair 
; bond fide criticism of Sc comment on the opera, 

& were published without malice. Pltf. applied 
for leave to deliver interrogatories to defts. asking 
them whether they had not previously published 
an incorrect statement about pltf., what informa- 
tion they had which induced them to believe that 
statement was true, from whom they derived such 
information, whether it was derived from the 
same source as the article complained of, & what 
steps they had taken to verify it : — Held : leave 
to deliver the interrogatories had been properly 
refused as not being relevant to the question of 
malice. — Oaryll v. Daily Mail Publishing Co. 
(1901), 90 L. T. 307, 0. A. 

Annotation Held. Adam v. Fisher (1014), 110 L. T. 537. 

1571. Information supplied by plaintiff — Fair 
comment only pleaded.] — Pltf. having advertised 
publicly for a partner who would advance money 
towards the promotion Sc become a member of a 
syndicate, a correspondent of defts., who were 
proprietors & publishers of a newspaper, wrote to 
pltf. for particulars relating to the syndicate Sc 
the objects for winch it was formed. Pltf. sent 
liim a number of particulars Sc documents, which 
he forwarded to defts., who then set out the 
substance of the particulars Sc documents Sc made 
comments thereon in an article in their newspaper, 
which pltf. complained of as a libel for which he 
brought an action, laying an innuendo of dis- 
honesty. Defts. denied the innuendo & pleaded 
that the article was not libellous, Sc that in so far 
as it consisted of statements of fact the some were 
in their general Sc ordinary signification true in 
substance Sc in fact, & that in so far as it consisted 
of comment it was fair Sc bond fide comment. 
Pltf. took out a summons for particulars as to 
whether defts. alleged that any of the statements 
made in the particulars Sc documents sent by 
pltf. to defts.* correspondent were untrue, Sc, if 
so, which of them : — Held : the defence being one 
of fair comment alone Sc not of justification, pltf, 
was not entitled to the particulars. — Digby v. 
Financial News, Ltd., [1907] 1 K. B. 502 ; 76 
L. .T. K. B. 321 ; 90 L. T. 172 ; 23 T. L. R. 117 ; 

51 Sol. Jo. 98, C. A. 

Annotation# : — Conad. Walker v. Hodgson [1909] 1 K. B. 
239. Bold. Lyons v. Financial News (1909), 53 Sol. Jo. 671. 

Criminating Interrogatories.] — See Sect. 8, sub- 
sect. 4, B., post , 

F . Documents . 

Dlsoovery of documents.]— Part II., ante , 
Production St inspection of 

Part III., ante. 


and Interrogatories. 

1572. As to contents of documents-—' When 
possession admitted.] — A pltf., under 0. L. P. Act, 
1854 (c. 125), s. 51, delivered interrogatories asking 
of deft, whether he had in his possession certain 
letters, specifying them, Sc concluding, “ If yea, set 
forth copies or the contents thereof.’* Deft.*s 
answer was that he had such documents, but ho 
submitted to the ct. that he was not bound to set 
forth a copy or the contents thereof. On a motion 
for an attachment : — Held : the proper course was 
for pltf. to apply for an order to inspect the 
documents, under sect. 50 : Sc the rule for the 
attachment was refused. — Scott v . Zygomala 
(1855), 4 E. Sc B. 483 ; 24 L. J . Q. B. 129 ; 1 
Jur. N. S. 63 ; 3 W. R. 163 ; 119 E. R. 176. 
Annotation: — Held. Herschfeld v. Clarke (1856). 11 Exch. 

712. 

1573. .] — An application for a discovery of 

documents under C. L. P. Act, 1854 (c. 126), s. 50, 
must be made upon the affidavit of a party t-o the 
cause. 

Under sect. 51 of the Act a party cannot inter- 
rogate as to the contents of written documents. — 
Herschfeld v. Clarke (1856), 11 Exch. 712 ; 
25 L. J. Ex. 113 ; 26 L. T. O. S. 247 ; 2 Jur. N. S. 
239 ; 4 W. R. 292. 

Annotations : — Consd. Wolverhampton, etc.. Waterworks Co. 

v. Hawksford (1859), 5 Jur. N. 8. 730. Reid. Christopher- 

hoii v. Lotinga (1864), 15 C. B. N. 8. 809. Mentd. 

Frederic! v. Van Dor Zoo (1877), 35 L. T. 844. 

1574. Document lost.] — Interrogatories 

under C. L. P. Act, 1854 (c. 125), as to the contents 
of a lost document supposed to have been executed 
by the party interrogated, allowed, upon a primd 
facie case of loss being made out by affidavit, — 
subject to the probably unnecessary condition 
that the answers were not to be used at the trial 
unless such evidence was given of the loss of the 
document as to make secondary evidence of its 
contents admissible. 

In an action for calls by a public co., pltf. was 
allowed to interrogate deft, as to “ whether & 
when he received from A. any writing relating to 
his becoming a director or shareholder, Sc what 
had become of it, Sc when Sc where he last saw it,” 
— the description of the writing being nothing more 
than was necessary for its identification. — Wolver- 
hampton New Waterworks Oo. v. Hawksford 
(1859), 5 0. B. N. 8. 703 ; 28 L. J. C. P. 198 ; 32 
L. T. O. S. 296 ; 5 Jur. N. S. 736 ; 7 W. R. 244 ; 
141 E. R. 283. 

1575. Bight of party interrogated to in- 

spect document.] — Dalrymple v, Leslie, No. 
1736, post, 

1576. Before discovery of documents obtained.] 
— Deft., in answer to an interrogatory as to pro- 
duction of documents, submitted that, as pltf. 
might obtain discovery & production of documents 
by means of summons at chamber, he forebore, 
on account of expense, to answer that interro- 
gatory. Upon exceptions to the answer to this 
interrogatory ; the ct. refused to make any order, 
except that deft.’s costs should be costs in the 
cause — the ct. discouraging exceptions to answer 
to interrogatory for production of document. — 
Kidger v, Worswick (1859), 32 L. T. O. S. 269 ; 
5 Jur. N. 8. 37. 

Annotation Apld. PltTard v. Boeby (1806), 14 W. R. 802. 

1577. — — .] — A deft, may decline to answer 
the usual interrogatory as to documents. It is 
sufficient if he expresses his willingness to make the 
affidavit prescribed by the new practice, Sc it makes 
no difference whether the exception as to docu- 
ments is a single exception or is included among 
others. But if a deft, professes to answer the 
interrogatory he must do so fully. 

The Introduction of interrogatories as to docu- 
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ments should now be avoided. — Piffard v. Beeby 
(1860), L. R. 1 Eq. 023; 85 L. J. Oh. 258 ; 14 
L. T. 8 ; 12 Jur. N. S. 117 ; 14 W. R. 302. 
Annotations : — Apprvd, Hall v. Truman, H anbury (1885), 29 

Oh. D. 307. Retd. Newatl v. Telegraph Construction Co. 

(1806), L. It. 2 Eq. 756. 

1578. .] — Bannicot & Frith (Executors) 

v . Harris (1870), 20 Sol. Jo. 217 ; Bitt. Prac. Cas. 
85 ; 1 Char. Cham. Cas. 95. 

1579. — ■ — .] — An objection to an interrogatory 
as to documents that an order for discovery of 
documents has not been obtained is a good answer. 
— Jacobs v. Great Western Ry. Co., [1884] 
W. N. 33 ; Bitt. Rep. in Ch. 77. 

1580. After affidavit of documents filed.] — It is 
not sufficient in answering an interrogatory as to 
particular documents to refer pltf . to the general 
affidavit of documents filed in the case. 

A deft, who declines to produce documents in 
his possession as being privileged cannot refuse to 
answer an interrogatory as to whether or not such 
documents refer to matters in question in the suit, 
& as to the grounds on which he claims the privi- 
lege. — Catt v. TotJRLE (1870), 22 L. T. 775; 
18 W. R. 966 ; subsequent proceedings, 23 L. T. 485. 

Annotation : — Distd. Hall v. Truman, Hanbury (1&85), 29 

Ch. D. 307. 

1581. .] — Robinson v. Budoett & Co., 

[1884] W. N. 94 j Bitt. Rep. in Ch. 79. 

1582. .] — Hall v . Truman, Hanbury & 

Co., No. 399, ante . 

1588. Document not included in affidavit.] 

— Shrewsbury (Countess) v. Shrewsbury 
(Earl) (1885), 80 L. T. Jo. 60, D. C. 

1584. .] — Pltfs. in an action for 

alleged infringement of patent, being a co. formed 
by the amalgamation of two cos., which in a pre- 
vious action had between themselves contested 
the validity of the patent, filed an affidavit of 
documents containing no reference to the pleadings 
in the previous action. Defts. applied for leave 
to administer interrogatories, which was refused. 
Defts. then applied for leave to administer further 
interrogatories, "both generally & more particularly 
with regard to specific documents not referred to 
in pltfs.* affidavit of documents. The judge 
refused leave. Defts. appealed. The summons 
was by leave amended so as to ask leave to 
administer particular interrogatories as to par- 
ticular documents : — Held : defts. were entitled 
to leave to administer an interrogatory with regard 
to the particulars of objections delivered in the 
previous action. 

The practice with regard to applications for 
leave to administer interrogatories with reference 
to documents supposed to be in possession of an 
opposite party who has given discovery was 
stated. The ot. may reasonably require an 
affidavit that the application is made bond fide 

PART IV. SECT. 5, SUB-SECT. 15.— F. 

1680 i. After affidavit of documents 
filed,] — Further Interrogatories as to 
documents will not be allowed when a 
sufficient affidavit of doouments has 
been already made. — C uming v, 

Bailey (1895), 30 1. L. T. 11.— IR. 

1683 i. — Document not included in 
affidavit.] — The practice in Alberta is 
more favourable than the English 
practice to the party seeking dis- 
covery. The opposite party may, 
upon an examination for discovery, be 
asked as to what relevant documents 
are in his custody or power, leaving, If 
necessary, the question of their pro- 
duction & inspection to the deter- 
mination of a judge, notwithstanding 
that he may previously have made an 
affidavit of document in which no 
reference is made to the document 


for the purpqse of obtaining discovery, but Qu. : 
whether an affidavit as to the existence & nature 
of the documents is admissible. — Edison & Swan 
United Electric Light Co. v. Holland (1888), 

5 R. P. C. 213, C. A. 

1585. .] — “Ross & Co. v . Holman & 

Sons (1889), 5 T. L.' R. 505, D. 0. 

1586. .] — In an action for the recovery of 

land deft, claimed that certain documents men- 
tioned in his affidavit of documents were privileged 
from production, on the ground that they sup- 
ported his title & did not contain anything im- 
peaching his defence or supporting pltf.*s case. 
Deft. *s affidavit was sufficient on the face of it. 
Pltfs. proposed to administer interrogatories to 
deft, for the purpose of showing that the doouments 
in question supported pltf.*s title, & therefore that 
they were not privileged from production : — 
Held : the interrogatories were inadmissible. — 
Nicholl v . Wheeler (1880), 17 Q. B. D. 101 ; 
55 L. J. Q. B. 231 ; 34 W. R. 425 ; 2 T. L. R. 
375, C. A. 

Annotation : — Consd. Morris v, Edwards (1889), 23 Q. B. D. 

287. 

1587. Where privilege claimed — As to grounds 
of privilege.] — Catt v. Tourle, No. 1580, ante, 

1588. To show no privilege.] — Nicholl v. 

Wheeler, No. 1580, ante, 

1589. .] — Morris v, Edwards, No. 

363, ante, 

1590. Document in hands of third party.] — New 

Zealand Shipping Co. v, Tyser & Co. (1892), 
8 T. L. R. 270, D. 0. 

1591. Document held jointly as partner.] — 
Rattenberry v, Monro, No. 333, ante, 

1592. Documents held as servant.] — Balfour 
v, Tillbtt, No. 1125, ante . 

1593. Whether document In handwriting of 
party interrogated — To prove authorship of libellous 
letter.] — Jones v. Richards, No. 1520, ante. 

Q. Malidoua Prosecution and False Imprisonment . 

See , generally , Malicious Prosecution ; 

Trespass. 

1594. General rule.] — In an action for malicious 
prosecution, the pltf. having been committed for 
trial & acquitted upon a charge of stealing gas 
brought against him by defts., pltf. sought to 
administer the following interrogatories, among 
others, to defts. : “4. What information, if any, had 
you that induced you to prosecute pltf. for stealing 
gas ? What steps, if any, had you taken before 
commencing the said prosecution to ascertain 
whether the charge was true or not ? What 
grounds, if any, had you for supposing that pltf. 
had committed the offence charged ? Did you 
before you commenced the said prosecution take 
any & what precautions or make any & what 


ormlng the object of the examination. 
— Staplhy v . Canadian Pacific Ry. 
30. (1912), 22 W. L. R. 85 ; 6 D. L. R. 
)7 ; 2 W. W. R. 1010 ; 5 Alta. L. R. 

—CAN. 

1683 U. .]— Motion by defts. 

!or an order that pltf. do attend a 
lurther examination for discovery & 
inswer certain questions relating to 
US mother’s marriage certificate & 
produce the same « lor a further 
affidavit an production. The action 
vas on a policy of insurance on the 
ife of pltf .*s mother, 6c one of the issues 
raised was as to her corrcot ago, on 
vhioh her marriage certificate might 
biave thrown some light. Pltf. on his 
examination refused to answer if such 
iTdooument existed on the ground that 
ux attempt was being made to orosB- 
3 xamine him on his affidavit on pro- 
duction ! — Held : as it had not been 


shown that the certificate was In 
existence, tho motion for a further 
affidavit was premature ; but pltf. 
should answer the question as to the 
existence of the certificate. — MaoMahon 
v . Railway Passengers Insurance 
CO. (No. 2) (1912), 22 O. W. R. 196 ; 
3 0. W. N. 1301 ; 26 O. L. R. 430 ; 
5 D. L. R. 423.— CAN. 

q. In action for rent — As to 
person having custody of lease.] — In an 
action for rent reserved under a lease, 
Sc tor the production of the lease, when 
the possession of the leaso & counter 
part was traced to deft., interrogatoriOH 
whether deft, had not possession of the 
lease, & whether he could not set out 
in whose custody it was, were allowed 
to be served with the summons & 
plaint, & an absolute order granted. — 
Lambert v. Peyton (1857), 9 Ir. Jur. 
459.— m. 
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Sect . 5 . — What interrogatories tvill or ivill not be 
allowed : Sub-sect. 16, G., H. & 7.] 


inquiries as to the truth of the said charge, & what 
was the result of each such inquiry ? 6. What 

are the facts & circumstances on wnich you rely 
as showing that you had reasonable & proper 
cause for the said prosecution P ” Both interro- 
gatories were disallowed by the master & judge in 
chambers : — Held : the fifth interrogatory ought 
not to be allowed ; in the absence of special 
circumstances, such an interrogatory as the fourth 
interrogatory ought not to be allowed in an action 
for malicious prosecution, in which class of action 
there were special reasons for caution in allowing 
interrogatories to be administered to a deft. — 
Maass v. Gas Light & Coke Co., [1911] 2 K. B. 
643 ; 80 L. J. K. B. 1313 ; 104 L. T. 707 ; 27 
T. L. B. 473 ; 65 Sol. Jo. 600, C. A. 

Annotations: — Retd. Barham v. Huntingfleld, [1913] 2 
K. B. 193 ; Dawson v. Dover & County Chroniclo (1913), 
108 L. T. 481. 


1595. As to possession of books — Subject of 
charge of theft.] — Interrogatories under C. L. P. 
Act, 1854 (c. 125), s. 51, will not be allowed where 
they relate wholly to matter which tends to sup- 
port the case of the opposite party. In an action 
for a malicious prosecution on a charge of stealing 
books, the ct. allowed interrogatories requiring 
pltf . to state whether or not certain books described 
were in his possession, & when, where, & from 
whom he bought them, & the price ho paid for 
them. — Stewart v. Smith (1807), L. R. 2 C. P. 
293 ; 15 L. T. 580. 

Annotation : — Distd. Edmunds v. Groenwood (1868), L. It. 

4 C. P. 70. 


1590. As to authority for arrest.] — McFadzen 
v . Liverpool Corpn., No. 1411, ante. 

1597. As to source of information.] — Pltf. had 
been arrested on a charge of felony by a police 
superintendent without a warrant, & brought 
before a magistrate who dismissed the charge. 
In an action brought by her against the super- 
intendent for false imprisonment & malicious 
prosecution, the following interrogatories were 
administered : “ What was the information you 
received ? How, & from whom did you receive 
it ? ” ; — Held : deft, was bound to answer the 
iirst of the two questions : with regard to the 
question as to the name of the informer, no decision 
was given thereon, the point not having been 
specially raised at chambers. — Lowe v. Goodman 
(1878), 42 J. P. 825. 

1598. As to grounds of suspicion.]— Maass v. 
Gas Light & Coke Co., No. 1594, ante . 


H. Negligence. 

See , generally , Negligence. 

1599. General rule — Running down cases.] — 
There is no general rule of practice in the K. B. 
Div. that interrogatories are not to be allowed in a 
running down case. Only such interrogatories 
however should be allowed as may be necessary 
for disposing fairly of the cause or matter or for 
saving costs within B. S. C., Ord. 31, r. 2. 

Pltf. brought an action against deft, to recover 
damages for personal injuries caused by the 
alleged negligent driving of deft.’s motor car. 
The statement of claim alleged that deft.’s servant 
so negligently drove the motor car that it knocked 
down & severely injured pltf. who was crossing 
the road after alighting from an omnibus travelling 
in the opposite direction to that in which the 
motor car was being driven. The particulars of 
negligence stated the car was being driven on the 
wrong side of the road & at an excessive speed, & 
passed too close to the stationary omnibus from 
which passengers were alighting, no warning being 
given of its approach. The defence denied 
negligence, & alleged contributory negligence. 
Pltf., who was unable to find any witnesses on her 
behalf who saw the accident, & who in conse- 
quence of her injuries had a faulty recollection on 
the matter, applied for leave to deliver interro- 
gatories asking in substance what were the 
positions of the omnibus & motor car at the time 
of the accident & how far pltf. was from the 
omnibus & from the kerb on either side of the 
road. The master refused leave on the ground 
that there was general rule of practice not to 
allow interrogatories in running down cases 
except for special reasons. The judge affirmed 
the refusal, but gave leave to appeal : — Held : 
there was no such rule of practice as suggested, 
& the interrogatories were necessary for disposing 
fairly of the action within B. S. C., Ord. 31, r, 2, 
& should be allowed. — Griebart v. Morrts, 
[1920] 1 K. B. 059 ; 89 L. J. K. B. 397 : 122 L. T. 
730 ; 04 Sol. Jo. 275, C. A. 

1600. Against nominal defendant — To prove 
negligence of superior.] — Interrogatories allowed 
against deft, in an action against the clerk to 
commrs. for negligence by the comrs. — Mason 
v. Wythe (1802), 3F.&P, 153. 

1601. Circumstances in which injury occurred.] 
— In an action for injuries sustained by reason of 
deft.’s alleged negligence, deft, is not entitled to 
administer interrogatories to pltf. as to how or 
to the circumstances under which the accident 
happened, the time, or persons present, the extent 
of the personal injury, the amount & nature of 
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1596 i. As to authority for arrest .] — 
O’Connell v. Barry (1868), I. R. 2 
C. L. 648.— IR. 

1597 i. As to source of information. 3 — 
In an action for malicious prosecution 
against a police officer, arising out of a 
public proseoution initiated on a 
information sworn by him, be is not 
bound on an examination for discovery 
to give the name of tho person from 
whom the facts were obtained. — Hum- 
phrey v . Archibald (1893), 20 A. R. 
267.— CAN. 

r. To justify charges made against 
pltf. & others — In respect of which 
prosecution instituted .3 — In an action 
for damages for falsely & maliciously 
Sc without reasonable & probable cause 
preferring a charge of perjury, & also 
a charge of obtaining a val ua ble 
security by false pretenoes, deft, 
averred that pltf. Sc one J, oonspired 
together to obtain two promissory 


notes from deft, by false pretences ; 
that pltf. first visited deft., & by fraud 
& falsehood induced him to enter 
into a contract to purchase hayforks, 
Sc that J. followed him in course of 
time, in pursuance of their fraudulent 
scheme, Sc by fraud & falsehood & 
false pretenoes obtained the notes : — 
Held: upon examination of pltf. for 
discovery deft, should be permitted 
to inquire into the dealings between 
pltf. & J., fully Sc freely to ascertain 
whether J. & pltf, were acting in 
oonoert, & whether any false pretence 
by J. was in fact a false pretenoe by 
pltf., & for this purpose might investi- 
gate all sales of forks made by pltf. 
or J., or either of them, under any 
agreement or arrangement, Sc the 
history of all notes received in carrying 
out such sales, Sc all entries in the 
pltf.’s bill books Sc all other books 
relating to such transactions. — C olter 
v. McPherson (1888), 12 P. R. 630,— 
OAN» 


PART IV. SECT. 5, SUB-SECT. 15.— H* 
b. Circumstances warning defendants 
of danger — Indications of defect in 
electric wires.} — Upon the examina- 
tion for discovery of an officer of an 
incorporated co., in an action brought 
against the co. by a person .whose 
building they supplied with electrical 
power, to rocover damages for injury 
by fire which he alleged to have been 
caused by their negligence, deponent, 
being asked whether on the date of the 
fire there was any indication at tho 
power bouse or doft.'s works that there 
was any trouble or breakage in the 
wires on the circuit by which power was 
supplied to pltf., answered that there 
were such indications : — Held • be was 
bound to answer the further question 
as to what the indications were, if he 
had knowledge of the facts : & if he 
had not such knowledge, but could 
obtain it from a servant of defts. who 
acquired the knowledge in the course 
of his employment, he was bound to 
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the medical attendance, or the sums paid for such 
attendance. — Peppiatt v . Smith (1864), 3 H. & 0. 
129 ; 33 L. J. Ex. 239 ; 11 L. T. 139 ; 159 E. R. 
470. 

Annotation : — Bold. Baker v. Lane (1865), 13 W. R. 293. 

1602. .]— *A judge at chambers refused, 

before declaration, to allow the following interro- 
gatory to be put to the secretary of a railway co., 
in an action for negligence : “ If you say that there 
was a collision, what was it that the train in which 
pltf. was a passenger came into collision with ? 
Were defts. possessed thereof ? Was it under the 
care of themselves or any one or more of their 
servants ? Was it on the same rails with the 
said train ? Was it standing still or moving ? 
If moving, was it moving towards H., or in the 
opposite direction ? How came it to be on the 
rails there ? If there was any other cause of the 
collision or other accident beyond what you have 
stated, what was it ? ” The ct. refused a rule to 
vary his order. — Bechervaise v. Great Western 
By. Oo. (1870), L. B. 0 0. P. 30 ; 19 W. B. 229 ; 
sub nom. Beckervaise v. Great Western By. 
Oo., 40 L. J. 0. P. 8 ; 23 L. T. 808. 

Annotations : — Refd. Alexandra (Newport) Dock Co. v. 

Elliot (1871), 23 L. T. 847 ; Bolckow v. Fisher (1882), 

10 Q. B. D. 161. 

1603. .] — When money has been paid into 

ct. by deft, in an action to recover damages for 
personal injuries caused by deft.’s negligence, 
interrogatories as to the nature & extent of the 
injuries sustained, & generally as to the damages 
are permissible. — Frost v. Brooke (1875), 32 
L. T. 312; 23 W. B. 200. 

1604. .] — Pltf. in an action for personal 

injuries may interrogate defts. as to the circum- 
stances of the accident & as to the reports by their 
servants. — Jones v. London Road Oar Co., 
[1883] W. N. 190 ; Bitt. Rep. in Ch. 71. 

1605. Particulars of alleged negligence.] — In- 
terrogatories will not be allowed where the in- 
formation could be obtained by particulars. — 
O’Meara v. Stone, [1884] W. N. 72 ; Bitt. Rep. 
in Ch. 73. 

1606. Who alleged by defendant to be respon- 
sible.] — In an action for damages for injuries 
alleged to have been caused by the fall of a piece 
of wood through the negligence of deft.’s servants, 
pltf. in the course of interrogatories asked the 
following question : “If you allege that the piece 
of wood was not knocked down by one of your 
servants, state the name & address of the person 
or firm in whose employ the person was, & the 
name of the person by whom & how it was 
so knocked down, & for what he was on your 
premises.” Deft, in his answer stated that the 
wood was knocked down, without the knowledge 
or consent of himself or his servants, by some 
person who was upon his premises as a customer, 
& declined to give the name & address of such 
person on the ground that the information was 
not relevant & not required bond fide for the 
purpose of the action : — Held : on an application 
for a further & better answer, the question went 


beyond the sphere of interrogatories, & deft.’s 
objection to answer was good. — Meek v. Wither- 
ington (1892), 67 L. T. 122 ; 57 J. P. 7. 

1607. Names of servants — Seeing plaintiff home.] 
— A passenger on the railway of defts. having 
been hurt by a train, was accompanied to her 
home by two of their servants under the direction 
of a third, an inspector. Subsequently bringing 
an action for damages in respect of the injury 
received, she sought to administer certain interro- 
gatories to deft. co. : — Held : they might be in- 
terrogated as to the names of their inspector, of 
their other servants who accompanied pltf. home 
& of the driver of the engine drawing the train 
by which she was a passenger, but might not be 
asked whether any of the servants of the co. 
witnessed the accident, &, if so, what were their 
names. — Potter v. Metropolitan District By. 
Oo. (1873), 28 L. T. 231. 

1608. Witnessing accidents — Potter v. 

Metropolitan District Ry. Co., No. 1607, ante. 

1009. .] — In an action for personal 

injuries against a railway co. an interrogatory was 
disallowed which was directed to ascertaining 
which of the co.’s servants saw pltf. at the time of 
the accident, & what pltf.’s position then was. — 
Marskell v . Metropolitan District By. Co. 
(1890), 7 T. L. R. 49, C. A. 

Annotation : — Refd. Griobart v. Morris, [1920] 1 K. B. 659. 

1610. Alleged negligent valuation — Basis of 
valuation.] — Deft, was engaged as valuer on the 
part of pltf. to ascertain the sum to be paid by the 
latter on the purchase of the goodwill, etc., of a 
business. In an action against him for alleged 
negligence & want of reasonable skill in the con- 
duct of the valuation : — Held : pltf. was entitled, 
under C. L. P. Act, 1854 (c. 125), s. 51, to interro- 
gate deft, as to the basis of his valuation. — 
Turner v. Goulden (1873), L. R. 9 C. P. 57 ; 43 
L. J. C. P. 60. 

Annotation : — Menfcd. Re Hammond Sc Waterton (1890), 62 

L. T. 808. 

In action for collision.] — See Admiralty, Vol. I., 
pp. 190, 191, Nos. 1044-1053. 

J. Partnership . 

1611. Profit made by one partner.] — Where, by 
an interrogatory founded on a charge in the bill — 
that deft., during a partnership with pltf. as solrs., 
had discounted bills, whereby ho had made profit, 
pltf. required him to set forth the names of persons 
with whom, etc., & the amount of such profits — 
although deft, in his answer noticed the charge, & 
admitted the transactions to which it referred, 
yet he refused to answer as to the particulars 
inquired of ; because, as deft, alleged, pltf. was 
not interested in such transactions : — Held : deft, 
was not bound to answer the interrogatory. — 
John v . Dacie (1824), 13 Price, 032 ; 147 E. R. 
1105. 

1612. Amount brought into business by partner.] 
— A suit was instituted by one of two partners 
against the other, praying for a dissolution of the 


obtain it so as to enable him to answer 
the question ; & even if the informa- 
tion which deponent had was obtained 
for the purpose of enabling counsel to 
advise, Sc he could claim privilege for 
it, he was bound, nevertheless, to 
obtain the information anew for the 
purposes of discovery. — Harris v, 
Toronto Electric Light Oo, (1899), 
18 P. R. 285. — CAN. 

t. Safeguarding dangerous place — > 
After injury sustained. ] — Where an 
injury is alleged to have been caused by 
the negligence of deft, in not furnishing 


danger, evidence of safeguards placed 
there by him after the injury Is not 
admissible for the purpose of showing 
his prior negligence ; 8c upon an 
examination for disoovory deft, is 
justified in declining under advice to 
answer questions relative to such sub- 
sequent placing. — Cole v. Canadian 
Pacific By. Co. (1900), 19 P. K. 104. — 
CAN. 

PART IV. SECT. 5, SUB-SECT. 15.— I. 

a. As to partnership articles — efi* 
interest of one of plaintiffs in 


tho H. Co., brought an action in the 
firm name against deft. co. for tho 
price of certain carloads of wheat. 
Defts. alleged that they purchased the 
wheat from F. 8c G., who also carried 
on business under another firm name, 
& that F. & G. owned the wheat, or 
that Y. Sc G. had permitted F. Sc G. 
to deal with the samo : — Held : defts. 
were entitled to have answered ques- 
tions put to Y., who claimed to be a 
special partner, as to the articles of 
partnership Sc their contents, the 
relationship between Y. & the others 
interests in the firm. — Medicine 
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partnership, & for the usual partnership accounts. 
The bill set out the partnership deed, which stated 
that a sum of £6,000 had been brought into the 
business by deft., & alleged that the statement to 
that effect was erroneous ; but there was no 
prayer that the account as to the £8,000 should 
be opened or the deed set aside. Deft, by his 
answer stated that the account, as regarded the 
£6,000, was treated as a settled account at the 
date of the partnership deed, & he declined to set 
out the items of which it was composed, & claimed 
the benefit of his defence as if he had pleaded or 
demurred : — Held : the discovery sought as to 
how the £6,000 was made up was not relevant to 
the relief prayed, & deft, was not bound to answer 
the whole bill, but might refuse to give the dis- 
covery without being required to plead to the bill. 
— Wier v . Tucker (1872), L. B. 14 Eq. 25; 41 
L. J. Oil. 471 ; 26 L. T. 719 ; 20 W. R. 586. 

1613. Misconduct of partner — Accounts of 
partnership.] — In an action for dissolution of 
partnership in the business of surgeons, pltf. 
alleged that deft. “ for some time past & since 
from about ” a certain date “ so behaved & con- 
ducted himself towards pltf. in the presence of 
many of the patients of the partnership,” as to 
make it impossible for pltf. to carry on practice 
with him. An interrogatory by deft, calling upon 
pltf. to set forth the particulars & circumstances 
of the occasions on which deft, had so behaved & 
conducted himself was allowed. An interrogatory 
as to the names of the persons in whose presence 
deft, had so behaved & conducted himself, dis- 
allowed. An interrogatory calling upon pltf. to 
set forth accounts disallowed as being premature. 

The principle of the cts. has been always the 
same, the right is the right of an accused person 
to extract from his accuser what his charges are, 

& what the facts are upon which he intends to 
rely (Bacon, V.-C.). — Lyon v. Tweddell (1879), 
13 Ch. D. 676. 

1614. Partnership accounts — Rights of admini- 
strator of deceased partner.] — Ward v. Fitzhugh 
( 1834), 7 Sim. 42 ; 3 L. J. Oh. 236 ; 58 E. B. 753. 

1615. — — .] — A., a partner in a bank with 

B. & 0., died, leaving 1). lus residuary legatee, & 
B., E. & F. his exors. E. was afterwards admitted 
a partner in the bank. D. filed a bill against 
B., E. & F. for the administration of A.’s estate, 

& interrogated them as to the accounts of the 
partnership, etc. : — Held : defts. were not bound 
to answer these interrogatories, as they were put 
by the bill. — S impson v . Chapman (I860), 20 
L. J. Ch. 88 ; 17 L. T. O. S. 70 ; 15 Jur. 714. 

1616. .] — Ambler v. Bolton, [1871] 

W. N. 12. 


and Interrogatories. 

J. Patents . 

(a) In General . 

See , generally , Patents. 

1617. Jurisdiction of court — Patent Law Amend- 
ment Act, 1862 (c. 83), s. 41.] — In a patent action 
where pltf. or deft., as the case may be, makes out 
a proper case the ct. has jurisdiction to order 
interrogatories to be answered notwithstanding 
the provision in the above Act for the delivery of 
particulars. 

Pltf. is also entitled under the above sect, to 
the names & addresses of the persons by whom 
prior user is alleged to have been made as well as 
the places where the prior user has taken place. — 
Birch v . Mather (1883), 22 Ch. D. 629 $ 52 
L. J. Ch. 292 ; 31 W. B. 362. 

1618. Patents, Designs, & Trade Marks 

Act, 1883 (c. 57), s. 26.]— Re Haddan’s Patent, 
No. 74, ante, 

1619. Plea that plaintiff not first Inventor- 
Opinions of scientists.] — Pltfs., who were patentees 
of a chemical invention, filed their bill against 
defts. to restrain them from pirating the invention. 
The bill contained statements setting out the 
letters patent & the opinions of scientific men that 
the invention was original & important, . & also 
statement for the purpose of obtaining a discovery 
as to the process used by defts. in their manu- 
facture. Defts. pleaded that pltfs. were not the 
first inventors, & supported their plea by an 
answer, but they did not answer the interrogatories 
relating to the letters patent & the opinions of 
the scientific men, nor those which sought a dis- 
covery of deft.’s process : — Held : defts. were not 
bound to answer either class of interrogatories, 
inasmuch as the former class were based upon 
statements which, if true, would not be evidence 
to invalidate the plea, & the latter class were 
immaterial to the issue raised by the plea. — 
Young v. White (1853), 17 Beav. 532 ; 2 Eq. 
Rep. 213 ; 23 L. J. Ch. 190 ; 22 L. T. O. S. 231 ; 
18 Jur. 277 ; 2 W. R. 88 ; 61 E. R. 1141. 

Annotations : — Mentd. Braham v. Bustard (1863), 11 W. It. 

1061 ; Ward v. Hill (1903), 18 R. P. C. 481. 

1620. Cause of action more than six years old — 
Delivery before declaration refused.] — In an action 
for infringement of a patent, the ct. refused to 
allow pltf. to administer interrogatories to deft, 
before declaration, it appearing that the cause of 
action arose more than six years before the action 
was commenced. — J ones v, Pratt (1861), 6 
H. & N. 697 ; 30 L. J. Ex. 365 ; 4 L. T. 411 ; 7 
Jur. N. S. 978 ; 9 W. B. 696 ; 158 E. R. 288. 
Annotation : — Reid. Philipps v. Philipps (1879), 40 L. T. 816. 

1621. Oppressive — Details of manufacture for 
past twelve months.] — In a suit for infringing 
pltf.’s patent for preparing a violet colouring 
matter, & the specification of which stated that 


Hat Wheat Co. v. Norbis Com- 
mission Co., Ltd, (1916), 34 W. L. B. 
3 619; 10W.W.R. 1092; lOAlta.L.R. 
19.— CAN. 

b. A 8 to profit made by one 
partner — Discretion of court before 
naht of plaintiff to share established.]— 
r hero deft., in an action between 
tnera for an accounting & discovery 
Wtnershlp assets, asserts that the 
parfrom a certain transaction had 
of paorcssly excepted from the 

S roflts". &, on examination for 
een exfore a special examiner, 
partneremper questions tending to 
discovery bemnt of the profits in 
refuses to answU exercise a judicial 
disooyer the am&JUng him to give 
question, the ct. w» of that trails - 
discretion as to compline of pltt.’s 
discovery of the profltfcbeon deter* 
action before the main h 


mined. This discretion arises under 
K. B. Rule 436 (Man.) by virtue of 
which the ct. has powor to postpone 


consequential discovery until the main 
issue has been decided. The Rule, 
however, is not absolute, & whore it 
does not appear to the ofc. that it 
would be unfair or unreasonable that 
the disoovery should bo made, deft, 
may bo ordered to answer the questions 
before a special examiner at his own 
expense. — McDonald v. Sanderson, 
(1923) 8 W. W. R. 237 ; 33 Man. L. R. 
289.— 


CAN. 


o. As to fact of agreement — & entries 
relating thereto in firm's books .] — In 
an action for breach of agreement to 
enter Into a partnership, whether suoh 
an agreement had been entered into, Sc 
whether the partnership books of 
defts. contain any entries relating to 


it, are proper interrogatories. Scmble : 
the order to exhibit is an absolute 
order. — Levy v. M'Swiney (1867), 
9 Ir. Jur. 380.— IR. 

PART IV. SECT. 6, SUB-SECT. 15.— 

J. (a). 

d. Defence of prior user — Names 
of persons using .] — The general law 
applicable to disoovery governs In 
patent oases. Deft, may be properly 
interrogated as to the ground of his 
attacking pltf.’s patent, & there should 
be a fair 8c full disclosure of the 
particular lines of attack, which are 
contemplated, but no suoh individual- 
ising of the person who are alleged to 
be prior users as would enable pltf. to 
fix upon deft.’s witnesses. — Smith v. 
Greet <1884), 19 P. R. 482.— CAN. 

•. Form & extent.] — Thomas v* 
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the inventor used substance A. in combination 
with substances B. 0. D., etc., deft, was required 
by an interrogatory to state what quantities of 
A. B. 0. & D. he had used in his business as a dyer, 
the names & addresses of the persons who delivered 
them, what manufactures of colouring matter he 
had carried on during the last twelve months, & 
all the substances he had used in the manufacture 
of caoh colouring matter. Deft, stated in his 
answer what quantities of substance A. he had 
used, but that he had never used B. 0. & D., &, 
except as aforesaid, declined to answer the 
interrogatory : — Held : the interrogatory was 
oppressive, & exceptions to the answer should be 
overruled with costs.— Simpson v. Charlesworth 
(1800), 14 L. T. 699 ; 14 W. R. 857. 

1622. How far process carried on in 

England — Patents & Designs Act, 1907 (c. 29), 
ss. 24, 27.] — In an action for infringement of a 
patent dofts. raised by way of defence the above 
sects., & sought to administer to pltfs. certain 
interrogatories as to the extent of the carrying on 
the patented process in the United Kingdom, as 
to supplying the public demand for articles made 
thereunder, & as to pltfs.* works. The interroga- 
tories were disallowed. Defts. appleaed, & con- 
tended that there was no other form in which the 
interrogatories could be usefully framed, & that 
therefore it would be impossible to administer 
any other interrogatories under the sects. : — 
Held : the interrogatories were both oppressive & 
fishing & could not be allowed, but, although it 
was not the function of the Ct. of Appeal to settle 
interrogatories, a modification of the last in- 
terrogatory would be allowed. — Vidal Dyes 
Syndicate, Ltd. r. Read, Holliday & Sons, 
Ltd. (19111, 28 R. P. 0. 323, 0. A. 

1623. Defence of prior user — Particulars of 
prior user.] — In a suit to restrain an infringement 
of a patent which is contested on the ground of 
anticipation by prior user, pltf. is not entitled to 
discovery from deft, in answer to a general inter- 
rogatory as to the instances of prior user on which 
he relies. — Bovill v. Smith (1806), L. R. 2 Eq. 
459. 

Annotation : — Consd. Crossley v. Tomey (1876), 2 Ch. D. 533. 

1624. .] — The practice in equity in 

regard to patent suits must conform, as far as 
possible, to the practice at law as established by 
statute. 

Pltf. in a patent suit ought to deliver to deft, 
particulars or the breaches whereon he means to 
rely, & having done so, is entitled to discovery 
from a deft, setting up the defence of prior user 
of particulars of such prior user. — Finnegan v. 
James (1874), L. R. 19 Eq. 72 ; 44 L. J. Ch. 185 ; 
23 W. R. 373. 


Annotations : — Folld. Crossley t>. Tomey (1876), 2 Ch. D. 
533 ; Birch v. Mather (1883), 22 Ch. D. 629. Mentd. 
Patterson v . Gaslight & Coko Co. (1876), 2 Ch. D. 812 ; 
Parnell v. Mort, Liddell (1885), 29 Ch. D, 325 : Hayward 
v . Lely (1887), 56 L. T. 418. 


1625. ,] — A pltf. in interrogatories as 

to alleged prior uBer should not attempt to put a 
construction on his patent, but should confine 
himself to asking specifically whether the things 
which he says are the essentials of his patent have 
been done or not. 

The owners of a patent for improvements in the A 
manufacture of metallic alloys commenced an 
aotion for infringement. Defts. alleged that the 
patent was invalid, & in particular that the alleged 


invention had been used prior to tho date of 
pltf.’s patent by a number of persons. Pltfs. 
delivered interrogatories asking if the persons 
named manufactured zinc iron alloys containing 
a definite percentage of iron by saturating zinc 
maintained at a definite temperature with iron, 
& was that the anticipation relied on, or if not, 
requiring defts. to state precisely what the said 
persons did with reference to the manufacture of 
iron & zinc alloys. Defts.* secretary answered 
that he believed the processes adopted by the 
persons referred to were substantially the same as 
pltf.’s process, but declined to answer further on 
the ground that the interrogatories were immaterial 
& irrelevant & went to details of evidence : — 
Held : the materiality of tho first part of the 
interrogatory depended on the construction of 
the patent & it was too early a stage to decide 
that ; the second part of the interrogatory was 
an inquiry into defts.’ evidence, & need not be 
answered, & the application should be dismissed 
with costs. — Delta Metal Co. v. Maxim Norden- 
felt Guns & Ammunition Co., Ltd. (1891), 8 
R. P. C. 169, D. C. 

Names of persons using.] — See Nos. 1639- 

1642, post 

1626. Validity of patent.] — Hoffmann v. 
Postill, No. 1794, post 

1627. Manufacture under licence — Interroga- 
tories to number of articles of similar value sold.] 

— In an action brought upon an indenture licensing 
defts. to manufacture certain gates upon a patented 
principle, in which defts. covenanted to pay cer- 
tain royalties upon all gates manufactured by 
them according to the said principle, & to deliver 
quarterly statements of the gates so manu- 
factured by them to pltf., & to stamp the gates 
so manufactured by them, & not to sell any gates 
so manufactured by them below certain specified 

E rices, the ct. refused to allow interrogatories to 
e administered to defts. asking the number of 
gates constructed by defts. wherein the apparatus 
for closing or opening the gates acted simultane- 
ously upon signals. The patent being one for 
an improved apparatus for closing & opening 
gates acting simultaneously upon signals, there 
being other methods besides the patented one of 
constructing gates so acting, & it being denied by 
defts. that they had broken their covenants, 
interrogatories as to prices of gates sold were also 
disallowed, it not appearing that pltf. relied upon 
this as a substantial cause of action. — Lea v. 
Saxby (1875), 32 L. T. 731. 

1628. Particular breaches specified — Further 
particulars.] — Elsey v. Butler (1886), Griffin’s 
Patent Cases, 96. 

1629. What part of specific article an 

infringement.] — The owner of a patent for mechani- 
cal musical instruments brought an action for 
alleged infringement against defts., & delivered 
particulars of breaches in which he complained 
generally of the infringement of the first claiming 
clause of the specification, & “ in particular & by 
way of illustration ” of a specific article sold, by 
defts. Defts. delivered particulars of objections 
which alleged, among other grounds, that the 
alleged invention was not the subject of a patent, 
but the mere application of old machinery to an 
analogous purpose ; that, as disclosed by 4-he 
specification, it did not make any useful addition 
to the existing stock of public knowledge ; & that 


Tillies & Henderson (1866), 17 
I. 0. L. R. 783.-— IR. 

f. Correspondence between principal 
t aaent — Relatino to specifications,] 


— An interrogatory should bo allowed 
as to whether any letters or documents 
had passed between pltf. co., its 
directors or officers, & the patent agent 
of pltf. oo. relating to the letters 


patent or to the specifications & 
drawings thereof. Sc if so what letters 
& documents. — Dane Milking Oo. v, 
MaoKwan 6c Oo. (1914), 33 N. Z. L. R. 
1008.— N.Z. 
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Sad. 5 .—' What interrogatories will or will not be 
allowed • Sub-sect. 15, J . (a) <Sc (b), ■£»] 

the specification did not sufficiently distinguish 
the new from the old. Defts. also delivered in- 
terrogatories which in effect asked pltf.^ to admit 
the truth of the above-mentioned objections, or to 
state how he made them out not to be true, So 
asking various questions as to the specific article 
alleged to be an infringement, including what 
portions of it were alleged to infringe the patent. 
Pltf. having declined to answer these interro- 
gatories, defts. took out a summons to compel 
him to do so. The summons was adjourned into 
ct., So pltf. there consenting to answer the in- 
terrogatory as to subject matter, So to amend the 
particulars of breaches by omitting the words 
“ by way of illustration ” : — Held : no further 
answer should be ordered. — Ehrlich v . Ihlee 
(1887), 5 R. P. C. 37. . 

1630. General breaches.] — In an action for 

infringement of two patents, one being for a pro- 
cess So the other for an improvement of that 
process, pltf., by their particulars of breaches 
delivered with their statement of claim, alleged, 
in paragraph 1, a general user of the patents since 
the dates of their respective grants, So by para- 
graph 2 they gave, as required by It. S. C., Ord. 53 a, 
r. 13, a particular instance of the type of infringe- 
ment alleged. In support of their case they de- 
livered three interrogatories, the first two of 
which were directed to asking defts. whether they 
had used pltfs.’ process as alleged in substance in 
paragraph 1 of the particulars. The first interro- 
gatory was directed to the general use of the 
process described in the first patent So the second 
interrogatory to the use of the process described 
in the second patent. The third interrogatory 
was with regard to the particular instance set out 
in paragraph 2 of the particulars. Defts. did not 
object to the third interrogatory except so far as 
it asked what was the method used by defts., 
there being no claim in pltfs.* specifications for 
any specific method of application of the process. 
They objected to the first So second interrogatories 
on the general ground that in the then state of the 
pleadings the only instance that pltfs. would be 
allowed to prove at the trial would be that given 
in paragraph 2 of the particulars, So that pltfs., 
were not entitled to interrogate them in respect 
of the general allegation in paragraph 1, but 
were confined to the particular instance in para- 
graph 2 : — Held : it being the function of par- 
ticulars of breaches to point out to a deft, 
what were the particular acts complained of so 
that he should not be taken by surprise, para- 
graph 1 of the particulars being a mere general 
allegation did not comply with that requirement, 
So the first So second interrogatories must be dis- 
allowed ; the third interrogatory should be allowed, 
subject to the omission of any reference to the 
method used by defts. — Akt. fur Autogene 
Aluminium Schweissung v. London Aluminium 
Co., [1919] 2 Ch. 67 ; 88 L. J. Ch. 366 ; 121 L. T. 
168 ; 36 R. P. C. 199. 

1631. Construction of specification.] — An in- 

terrogatory in effect asking pltfs. to swear to a 
construction of their specification disallowed. — 
Bibby So Baron, Ltd. v. Duerden (1910 27 

R. P. C. 283. 

( b ) Names of Customers, etc . 

See, generally , Patents. 

1632. Customers.] — It is no ground for refusing 
to answer interrogatories under C. L. P. Act, 1854 
(c. 125), s. 51, in an action for the infringement 


of a patent that the answers may expose deft.’s 
customers to actions. — Tetley v. Easton (1856), 
18 C. B. 643 ; 25 L. J. C. P. 293 ; 139 E. R. 1522. 
Annotation : — Mentd. The Don Franoisoo (1862), 6 L. T. 

133. 

1633. — Residing abroad.] — In a suit, to 

restrain the infringement of a patent, defts. were 
required to set out the name9 So addresses of all 
persons from whom they had received sums of 
money for the use of articles alleged to be manu- 
factured, in infringement of pltf. ’a rights, even 
though such persons might reside abroad.— 

y-u ® . — / 1 ODO \ 1 \T/vrrr T)ov\ d.Vft • 


7 L T. 848. 

1634. Inquiring as to profits.] — Where a 

decree has been made directing deft, to account for 
all goods sold by him with a particular stamp 
thereon, ho is compellable to disclose the names 
of all persons to whom he has sold any such goods ; 
& if he be unable to give such information pre- 
cisely, he may then, but not otherwise, be required 
to disclose the names of all persons to whom he 
has sold any goods which he will not swear posi- 
tively were unstamped. — Leather Cloth Co., 
Ltd. v . Hirsohfeld (1863), 1 Hem. So M. 295 ; 
11 W. li. 933 ; 71 E. R. 129. 

Annotation : — Consd. Saccharin Corpn. v. Chemicals & 

Drugs Co., [1900] 2 Ch. 556. 

1635. .] — In an action for the infringe- 

ment of a patent defts. were ordered to account 
for profits : — Held : defts. must disclose the names 
So addresses of their customers. — Saccharin 
Corpn. v. Chemicals & Drugs Co., [1900] 2 Ch. 
556 ; 69 L. J. Ch. 820 ; 83 L. T. 206 ; 49 W. R. 1 ; 
16 T. L. R. 504, C. A. 

1636. .] — A patentee of improvements in 

brick-cutting machines, who was a manufacturer 
of the machines by an agent at the agent’s works, 
So not a licenser, having obtained a perpetual in- 
junction against defts., who were also manufac- 
turers of brick-cutting machines, from infringe- 
ment, defts. were ordered to file an affidavit stating 
the number of machines made by them since the 
date of the patent, So the names So addresses of 
the persons to whom the same had been sold, So of 
the agents concerned in the transactions. Upon 
motion to vary the order : — Held : pltf. was en- 
titled to have discovery of the names So addresses 
of the purchasers, but not of the agents concerned, 
there being nothing to show that any agents had 
been employed. — Murray v. Clayton (1872), 
L. R. 15 Eq. 115 ; 42 L. J. Ch. 191 ; 27 L. T. 
644 ; 21 W. R. 118. 

Annotations : — Folld. American Braided Wire Co. v. Thomp- 
son (1888), 5 R. P. C. 375. Apprvd. Saccharin Corpn. v . 

Chemicals & Drugs Co., [1900] 2 Ch. 556. 

1637 . Patent disputed.] — R olls v. Isaacs, 

[1878] W. N. 37. 

1638. Infringement not admitted.] — Pltfs. 

in an action for infringement against a co., who 
denied infringement obtained leave to interrogate, 
the interrogatories to be answered by defts.* 
secretary. Pltf. interrogated, touching the sales 
of certain goods So to particular customers. By 
the answer the sales were admitted generally, but 
the interrogatory as to sales to named customers 
was refused to bo answered, on the ground that 
the information was not sought bond fide, So was 
not material at the then present stage of the action. 
Pltf. took out a summons to enforce an answer : — 
Held : unless defts. within seven days admitted 
the sale of goods inquired after, the interrogatory 
must be answered. — L ister v. Norton (1885), 2 
R. P. C. 68 ; Griffin’s Patent Oases, 148. 

1639. Persons by whom prior user alleged.] — In 
a suit to restrain the infringement of a patent 
deft, was required to state whether he was not 



Part IV. — Interrogatories. 


217 


making articles in all respects identical with those 
of pltf., & to set forth in what respects they differed 
& by what process they were made : — Held ; (1) 
deft., who alleged prior user by himself & others, 
had sufficiently answered by stating that, save so 
far as the articles manufactured by him before the 
date of the patent were similar to those of pltf., 
the articles he now made differed from those made 
by pltf., but he could not show in what they differed 
without ocular demonstration ; (2) deft, was 

bound, in alleging prior user by other persons, to 
set forth the names of some of those persons. — 
Crossley v . Tomey (1876), 2 Oh. D. 533 ; 34 
L. T. 470. 

Annotation : — As to (2) Folld. Birch v. Mather (1883), 22 

Ch. D. 629. 

1640, .] — In a patent suit the form of 

order requiring deft, to furnish further & better 
particulars of objections, should follow Patent 
Law Amendment Act, 1852 (c. 83), s. 41, & re- 
quires deft, to state in his particulars merely 
“ the place or places at or in which & in what 
manner the invention is alleged to have been used 
or published prior to the date of the patent,” but 
under such an order deft, must furnish full & 
sufficient particulars. — PLpWER v. Lloyd (1876), 
45 L. J. Oh. 746 ; 35 L. T. 454 ; 25 W. R. 17, 
0. A. ; subsequent proceedings, 20 Sol. Jo. 800. 

Annotations : — Consd. Birch v. Mather (1883), 22 Ch. D. 

629. Reid. Drake v. Muntz’s Metal Co. (1886), Griffin’s 

Patent Cases 78 ; Fowler v. Gaul (1886), Griffin’s Patent 

Cases 99. 

.] — Birch v. Mather, No. 1017, 

ante. 

1642, — -.] — Where a deft, in a patent action 
alleges, in his particulars of objection, general user 
of pltf.’s alleged invention previous to the date of 
the letters patent, he may be compelled to answer 
interrogatories asking for the names & addresses 
of persons so using it as alleged. — Alliance Pure 
White Lead Syndicate v. MacIvor’s Patents 
(1891), 39 W. R. 487. 

1643. Persons by whom infringement supplied.] 

— Pltfs. in an action to restrain infringement of 
their patent issued a summons for further & better 
answers by defts. to certain interrogatories. 
Pltfs. were owners of a patent for improvements 
in the manufacture of incandescent electric lamps. 
By two of their interrogatories they sought to 
discover from defts. whether a particular set of 
150 lamps were manufactured wholly or in part 
by a specified firm in Paris, or by what other per- 
sons or firms ; & whether the said lamps were 
supplied to defts. by the particular firm in Paris, 
or by what other persons or firms. Defts. admitted 
the sale of these lamps by them to a firm in Eng- 
land, but stated that none of the lamps were 
manufactured by defts. ; & further, that they had 
no knowledge of the process employed in the manu- 
facture of the filaments of the lamps. They 
objected to answer the two interrogatories in 
question on the ground that they were irrelevant 
& immaterial to the issues to be tried in the action, 
& were not sought bond fide for the purposes of 
the action. The avowed object of pltfs. was to 
ascertain from defts. the sources from which the 
lamps were obtained, so as to enable them to 
identify & establish the process of manufacture 
employed in the production of these particular 
lamps : — Held : the point was covered by Marriott 
v. Chamberlain, No. 1526, ante , & Nash v. Layton, 


No. 1703, post, & defts. must answer the in- 
terrogatories. 

It is said that the right to interrogate should be 
limited to that which is directly in issue in the 
action, & that pltfs. cannot go outside that merely 
to enable them to extract information which may 
help them to prove, in one particular way, the 
issue which arises between the parties. That is 
a contention which cannot prevail (Cozens- 
Hardy, M.R.). — Osram Lamp Works, Ltd. v. 
Gabriel Lamp Co., [1914] 2 Ch. 129 ; 83 L. J. Ch. 
024 ; 111 L. T. 99 ; 58 Sol. Jo. 535 ; 31 R. P. C. 
230, C. A. 

K . Payment. 

1644, As to circumstances of payment.] — Under 
the general charge as to the fact of payment pltf. 
may interrogate as to all the circumstances, that 
go to prove or disprove the truth of the fact, as 
when, where, etc., without particular charges. — 
Faulder v. Stuart (1805), 11 Ves. 290 ; 32 E. R. 

1 102, L. C. 

Annotation : — Reid. Mason v. Wakeman (1848). 2 Ph. 516. 

1645. Allegation of payment to deceased creditor 
— Time & mode of payment.] — To an action by 
surviving partners, for goods sold, money lent to, 
& on accounts stated with deft., by them & their 
late partner, deft, pleaded a settlement of the 
account between him & deceased by a bill not yet 
due. The ct., in conformity with the practice 
in Ch., allowed interrogatories to be put to deft, 
as to the circumstances of the alleged settlement. 
The ct. allowed similar interrogatories in a. similar 
action by the exors. of a deceased person, in which 
a similar plea had been pleaded. — Hawkins v . 
Carr, Parsons v. Carr (1865), L. R. 1 Q. B. 89 ; 
6 B. & S. 995 ; 35 L. J. Q. B. 81 ; 13 L. T. 321 ; 
12 Jur. N. S. 334 ; 14 W. R. 138 ; 122 E. R. 1460. 

Annotations: — Consd. Hills v. Watea (1874), L. It. 9 C. I». 
688. Retd. Baker v. L. & S. W. Ry. (1867), L. R. 3 Q. B. 
91. 

-.] — In an action by two exors. 
against the makers of a promissory note given to 
tiie testator defts. pleaded as to part of the claim, 
payment to the testator in his lifetime : — -Held : 
pltfs. might interrogate defts. as to the time & 
place at which & the circumstances under which 
the alleged payment took place. — Hills v. Wates 
(1874), L. R. 9 C. P. 088 ; 43 L. J. C. P. 380 ; 31 
L. T. 407. 

1647. To obtain admission of payment.] — 

Hellier v . Ellis, [1884] W. N. 9 ; Bitt. Rep. in 
Ch. 72. 

X. Recovery of Land. 

1048. General rule — In action for ejectment.] — 

It is no answer to an application for leave to de- 
liver interrogatories to deft., under C. L. P. Act, 
1854 (c. 125), s. 51, that the answers to the proposed 
interrogatories might tend to a forfeiture of the 
party’s estate : ..the objection must be made to the 
particular questions, after the party has been 
sworn. Interrogatories may be administered in 
an action of ejectment, even though it may be 
brought to enforce a forfeiture.— Chester v. 
Wortley (1850), 17 0. B. 410 ; 25 L. J. C. P. 117 ; 
2 Jur. N. S. 287 ; 4 W. R. 325 ; 139 E. R. 1133 ; 

subsequent proceedings, 18 C. B. 239. 

Annotations : — Folld. Bartlett v. Lewis (1862), 12 C. B. N. S. 
249. Redd. James v. Bams (1856), 17 C. B. 596 ; Bickford 
v . D’Arcy & Beachoy (I860), 35 L. J. Ex. 202 ; Lyellr. 
Kennedy (1882), 20 Ch. D. 484. i 
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1648 1. General rule — In action for 
ejectment.} — In an action of ejectment 
on the title deft, will not, in the absence 
of speolal circumstances, bo permitted 
to Interrogate pltf. as to the character 


or right in which pltf. claims to be 
entitled to the premises sought to be 
recovered. — P rovident Assurance 
Co. v. MoInkrheny (1872), 18 W. R. 
583. — IR. 

g. As to circumstances under which 


possession taken. 1 — In an action charg- 
ing defts., as assignees of a lease 
for rent or for use & occupation, pltf., 
in exhibiting to defts. an interrogatory 
inquiring whether he became possessed 
of the lease of the premises under an 
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allo wed : Sub-sed. 15 , L. & M.) 

1649. Aslbo plaintiff’s title.] — Sect. 51 of C. L. P. 
Act, 1854 (c. 125), which enables the parties to a 
cause to deliver interrogatories upon any matter 
as to which discovery may be sought, applies to 
actions of ejectment. Under that sect, a deft, in 
ejectment is entitled to interrogate pltf. as to the 
character in which ho sues Sc the nature of the 
pedigree on which he relies. — Flitcroft v. 
Fletcher (1856), 11 Exch. 543 ; 25 L. J. Ex. 94 ; 
20 L. T. O. 8. 227 ; 2 Jur. N. S. 191 ; 150 E. R. 
946 ; sub nom. Funtcroft v. Fletcher, 4 W. R. 
263. 

Annotations : — Expld. & Difltd. Edwards v. Wakefield (1856), 

6 K. & B. 402. Consd. Ingilby v. Shaffco (1863). 33 Beav. 

31. Expld. Sc N.F. Stoate v. Row (1863), 14 C. B. N. 8. 

200; Toarson v. Turner (1864), 16 C. B. N. S. 157. Expld. 

& Pistd. Finney v. Forwood (1865), L. R. 1 Exoh. 6. 

Folld. Kettlowell v. Dyson (1868), 9 B. & 8. 300. Expld. 

& Pistd. Wallen v . Forrestt (1872), L. R. 7 Q. B.239. 

Dbtd. Lyell v. Kennedy (1882), 51 L. J. Ch. 409. Reid. 

Chester v. Wortley (1856), 17 C. B. 410 ; Horton v. Bott 

(1857). 2 H. & N. 249. 

1050, .] — pltf. allegod the seisin of his 

father, for many years before his death, of the 
premises in question in fee : his death Sc will in 
1822, & possession under that will ever since : 
that deft, for the first time raised a claim to the 
premises in 1855, through two persons, named 
F. Sc W. ; that pltf. could not discover that any 
person named F. or W. had ever been interested 
or connected with the premises : deft, was pro- 
ceeding in ejectment. Pltf. now filed his bill, 
asking a discovery of the character or right in 
which, & the person through whom, deft, claimed, 
& of the nature & particulars of his claim, & how 
ho made out the some ; — Held : an injunction 
ought to be granted until answer. — Garle v. 
Robinson (1857), 3 Jur. N. 8. 633. 

1651. .] — Deft, by his interrogatories in- 

quired whether pltf. had in his possession, etc., 
any deed relating to the lands mentioned in the 
declaration, & if so required that pltf. should state 
the number of such deeds & the dates Sc the parties 
thereto. Pltf. by his affidavit replied that he had 
in his possession, etc., divers deeds, etc., relating 
to the lands mentioned in the declaration but 
abstained from stating the number or giving the 
dates or names of the parties thereto. Sc stated 
that the interrogatory was immaterial & irrelevant : 
— Held : he was not bound to give names & dates, 
i/he interrogatory was bad Sc the answer sufficient, 
& in such cases there is no obligation on the party 
interrogated to set out in a schedule a list of his 
title deeds with names & dates. — Adams v . Lloyd 
(1858), 3 II. Sc N. 351 ; 27 L. J. Ex. 499 ; 31 
L. T. O. 8. 219 ; 4 Jur. N. 8. 590 ; 6 W. R. 752 ; 
157 E. R. 506 ; subsequent proceedings , sub nom . 
Lloyd r. Adams, 4 lv. Sc J. 407. 

Annotations : — Reid. Owen v. Nickson (1861), 3 L. T. 737. 

Mentd. lit Reynolds, Exp. Reynolds (1882), 20 Ch. D. 204. 

1652. .] — A deft, in ejectment is not with- 
out showing special circumstances entitled to 
interrogate pltf. under 0. L. P. Act, 1854 (c. 125), 
s. 51, os to the nature of the title upon which he 
relies : but he will be allowed to do so where he 
has been long in possession, & is altogether ignorant 
of the nature of the case he is called upon to meet. 


— Stoate v. Rbw (1863), 14 0. B* ^ S. 20 9 ; 32 
L. J. C. P. 160 ; 11 W. R. 595 ; 143 E. R. 420. 



L. R. 1 Exoh. 8. 

1053, ,] — Bethell v . Casson, No. 589, 

^1654. .] — A deft, in ejectment will only be 

allowed to deliver interrogatories to pltf . i under 
0. L. P. Act, 1854 (c. 125), s. 51, where his affidavit 
discloses special circumstances which satisfy the 
ct. or judge that justice requires it. —-Pearson v . 
Turner (1804), 16 C. B. N. 8. 157 ; i 33 L. J. 0. P. 
224 ; 10 L. T. 461 ; 10 Jur. N, S. 731 ; 12 W. R. 
801 : 143 E. R. 1085. „ „ - „ 

Annotations : — Apld. Wallen v. Foirestt (1872LL. R. 7 Q. B. 
239. Retd. Finney v. Forward (1865), 14 W. R. 85. 

1655. .1 — In ejectment on the title, the ct. 

will allow deft, to exhibit interrogatories to pltf. 
as to the links through which he claims to be 
heir ; Sc this both at common law Sc under C. L. P. 

Act, 1854 (c. 125), s. 51. a A 

Semble : pltf. will not be allowed to exhibit 
similar interrogatories to deft. — K ettlewell v. 
Dyson (1808), 9 B. & 8. 300 ; 18 L. T. 28o ; 10 

W. R. 851. # _ 

1656. To show title expired.] — A tenant 

withholding possession of demised premises after 
the termination of his lease, Sc def ending an action 
of ejectment brought by his lessor will not be 
allowed to administer interrogatories to pltf. which 
seek to ascertain the fact that the title of the latter 
lias expired.— W allen v. Forrestt (1872), L. R. 
7 Q. B. 239 ; 41 L. J. Q. B. 90 ; 26 L. T. 290. 

1057, Postponed till proof of heirship.]— 

Cromwell v. Swail (1886), 1 T. L. R. 474, D. C. 

1050. Not if Inquiry Into evidence.]— In an 

action by the lay rector of a parish claiming the 
freehold in the chancel Sc churchyard against the 
vicar of the parish Sc his churchwardens, interro- 
gatories were disallowed which went to inquire 
into the evidence of pltf.’s titlo. — G art and v. 
Oram (1890), 55 J. P. 374 ; 7 T, L. R. 80, D. 0. 

1659. As to defendant’s title.]— Mutloe v. 
Smith (1790), 3 Anst. 709 ; 145 E. R. 1014. 

1000. .] — A pltf. in ejectment, who claims 

as heir-at-law, has no right, under C. Jj. P. Act, 
1854 (c. 125), s. 51, to interrogate the person in 
possession of the land as to what his title is.— 
Horton v . Bott (1857), 2 H. Sc N. 249; 20 
L. J. Ex. 207 ; 29 L; T. O. 8. 228 ; 3 Jur. N 8. 
568 ; 5 W. R. 792 ; 157 E. R. 104. 

Annotations : — Consd. Kettlowell v. Dyson (1868), 16 W. R. 
851. Apprvd. Si Distd. Lyell v. Kennedy (1883), 8 Add. 
Gas. 217. Refd. Bayley v. Griffiths (1862), 10 W. R. 79e ; 
Btoate v. Row (1863), 14 0. B. N. S. 209, 

1001. ,] — Kettlewell v . Dyson, No. 1055, 

ante . 

1002. Not to show how title to be proved.] 

— Where deft.’s title to a hereditament is in con- 
troversy, interrogatories as to the character of his 
title Sc the quality of his possession will be allowed, 
although interrogatories as to the mode in which 
he proposes to prove his title would be inadmissible. 

Pltf., who was the rector of a parish, claimed in 
an action for money had Sc received against the 
patron of the living, one-half of the rent of the 
churchyard Sc of the tithe rent-charge which had 


assignment or will, cannot go on to ask 
how otherwise they so became 
possessed. — Grattan v. Wall (1868), 
16 W. R. 463.— IR. 

h. .) — In an aotion by an 

administratrix for recovery of lands 
which formerly were in the possession 
of docoased, deft, was not compelled 
to answer interrogatories as to tho 


circumstances under which he went 
into possession, the instrument, if 
any, under which he held. Sc the 
character of his possession. If in an 
aotion for recovery of land it is alleged 
that there are peculiar eiroumstanoes 
entitling pltf. to administer inter- 
rogatories of suoh a character as the 
above, there should bo an affidavit 
setting out the facts relied on. — 


Bleazby v. Bleazby (1882), 10 L. R. 
Ir. 60.— IR. 

k. To disclose forfeiture of defen- 
dant's estate .1 — In an aotion for the 
recovery of land, interrogatories 
delivered for the purpose of discovering 
whether a forfeiture of deft.’s estate 
has been committed are Objectionable, 
Sc will be struok out on the application 
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been received by the patron since pltf.’a induction. 
Deft, having pleaded a title by prescription, & 
also, as to the rent-charge* an agreement under 
Tithe Act, 1886 (c. 71), whereby it was agreed that 
the tithes should be commuted, & that the sub- 
stituted rent-charge should be received in equal 
shares by the then rector & himself, pltf. was 
permitted to administer interrogatories as to the 
period for which deft. & his predecessors had 
received the rent & tithes, or tithe rent-charge, & 
as to the circumstances under which they had so 
received them. — Towns v . Cocks (1874), L. B. 
9Exch. 45; 43 L. J. Ex. 41. 

Annotation .— Refd. Garland «. Oram (1S90), 55 J. P. 374. 

1683. .] — Lyell v . Kennedy, No. 123, 

ante . 

1664. No title claimed by defendant.] — 

Pltfs. brought an action for an account of coal 
worked by defts. under certain closes of land, & 
an injunction to restrain any further working, & 
by their statement of claim alleged that they were 
entitled to the minerals under the said closes of 
land. Defts. denied the title of pltfs., but did 
not set up any title in themselves. Pltfs. adminis- 
tered interrogatories to one of deft, firm, one of 
which required him to set forth “ under or by what, 
if any, conveyance, assignment, lease, licence or 
authority deft, firm claim to be entitled to the 
coal & minerals underlying the closes in question, 
giving the dates & names of parties to any such 
conveyance, assignment or lease, & the names of 
the person or respective persons from whom they 
allege that they obtained any such licence or 
authority, & giving the date of any such licence or 
authority, & stating whether the same be in writing 
or not.” Deft, objected to answer such interro- 
gatories, whereupon pltfs. applied for & obtained 
an order for a further answer, but the order did 
not direct to what extent the answer should go : — 
Held : the order was right. — Cayley v. Sandy- 
croft Brick, Tile & Colliery Co. (1885), 33 
W. B. 577. 

1665. .] — Horton v. Donnington (Lord) 

(1880), 2 T. L. K. 739, D. C. 

1666. Illegal distress by landlord alleged 

—By third party .]— Tadman v. Henman (1893), 37 
Sol. Jo. 478, D. C. 

1667. Admissions as to predecessor In 

title.] — Abergavenny (Marquis) v. Parsons 
(1897), 41 Sol. Jo. 468, 

1668. Whether defendant real defendant.]— The 
claimant in ejectment has a right to interrogate 
deft, in order to discover whether he be the real 
deft, or not ; & if it appears that he is the nominal 
deft, only, the claimant has a right to ask who the 
real deft. is. — Skbtchley v. Conolly (1863), 

2 New Bep. 23 ; 11 W. B. 573. 

1669. Power to eject on bona fide intention to 
build— Interrogatory to test bona fldes.] — Deft, 
held a dry dock & premises of pltf. under a lease, 
which contained a proviso empowering pltf., if he 
should be desirous of building on the premises & 
of closing the dock, “ & should bond fide determine 
80 to 6-0,” to put an end to the demise by giving 
notice in the way therein provided for. Pltf., 
who was hims elf only a lessee of the premises, 
haying put an end to the demise by giving notice 
according to this proviso, & brought ejectment, 
deu was allowed in such action, with the view <# 


testing the bona fidcs of pltf.’s intention to build, 
to interrogate pltf. as to whether he had obtained 
from bis lessors, the freeholders, any licence or 
authority to close the dry dock & to build thereon. 
—Winn v. Bose (1867), 36 L. J. C. P. 306. 

1670. Document claimed to be privileged In 
affidavit of documents — To plaintiff’s title.] — 
Nicholl v . Wheeler, No. 1586, ante . 

1671. Dates & natures of tenancies by which 
defendants in possession.] — Defts., in their defence 
to an action of ejectment, stated that they were in 
possession “ by themselves or their tenants.” 
Pltfs. delivered an interrogatory requiring them 
to give “ the names of the tenants referred to in 
their defence, state the nature of their tenancies, 
& the dates at which the same were respectively 
created ” : — Held : the interrogatory did not 
require defts. to disclose what exclusively related 
to their own title, & pltfs. were entitled to informa- 
tion as to the dates, but not as to the nature, of 
the tenancies.*— Eyre v . Bodgers (1891), 40 
W. B. 137 ; 36 Sol. Jo. 28. 

1672. As to acquisition of lands of similar 
character.] — In an action to recover possession of 
two strips of land forming part of one continuous 
strip lying on one side ot a road & alleged to be 
waste within pltfs.’ manor, pltfs. intimated that at 
the trial they intended to show acts of ownership 
by them over parts of the strip contiguous to & at 
greater distance from the parts of the strip in 
dispute in the action. They proposed to inter- 
rogate defts. as to facts concerning defts.* acquisi- 
tion of other parts of the strip not in dispute lying 
between inclosures of defts. & the road : — Held : 
the interrogatories ought to be allowed, the 
answers to be admissible when pltfs. had estab- 
lished that they were the owners of the manor, & 
the whole strip lay within the manor, & was of one 
continuous character. — Leeke v. Portsmouth 
Oorpn. (1912), 106 L. T. 627 ; 76 J. P. Jo. 159. 

Interrogatories Involving forfeiture.] — See Sect. 
2, sub-sect. 2, ante . 

M. Sale of Goods , Business , or Land . 

See , generally j Sale of Goods. 

1673. Whether agent for undisclosed principal.] 
— Pltf. instructed deft., a broker, to purchase 
certain goods for him. Deft., accordingly, pro- 
fessing to have bought the goods as a broker, 
delivered a bought note to pltf. : “ Bought by 
order & for account of T. & Co., pltf., from prin- 
cipal, 102 barrels of raisins, etc.” Pltf. paid to 
deft, the purchase-money, & received from him a 
delivery warrant for the goods ; but, upon pltf.’s 
presenting it to the wharfingers holding the goods, 
they refused to deliver them, on the ground that 
the warrant was fictitious. In an action for 
money had & received to recover back the money 
so paid, the ct. allowed pltf. to deliver inter- 
rogatories to deft., under 0. L. P. Act, 1854 (c. 
125), s. 51, requiring him to answer whether he 
acted in the transaction as principal or agent, &, 
if as agent, to name his principal. — Thol v. Leask 
(1855), 10 Exch. 704 ; 3 C. L. R. 317 ; 24 L. J. Ex. 
142 ; 24 L. T. O. S. 262 ; 1 Jur. N. S. 117 ; 156 
E. R. 623. 

Annotations : — Consd. Sebright v. Hanbury, [1916] 2 Ch. 245. 
Refd. Jones v. Platt (1861), 30 L. J. Ex. 365. 

1674. .] — In an action by vendor against 


of the party required to answer. — 
Browne v. Davis (1878), 2 L. R. ir, 
434.— III. 

1. Matters supporting case of party 
interrogating — Though resulting in dis~ 
closure of opponent cose. J— In an aotion 
to reooyer possession of land on the 
tine, where the defence of possession 


is pleaded, pltf. is entitled to inter 
rogate deft, upon matters tending t< 
support his own case, Sc is not deprive* 
•of that right merely because the dis 
oovery has the tondenoy or efleot o: 
disclosing deft. ’a case. — M iller v 
Kirwan. [1903*1 2 I. R. 118 ; 31 
X. L. T. 236.— IB. 
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m. Sale of wheat destroyed before 
delivery — Action by purchaser to ascer- 
tain whether property passed — -Previous 
dealings with defendant. Motion *by 
defts. for further Sc better examination 
of pltf. for disoovery. The action was 
to determine whether defts., vendors. 
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Sect 5. — What interrogatories will or will not be 
allowed : Sub-sect, lb, M^., N,, O ., P. <$c Q.] 

purchaser for specific performance of a contract of 
sale, pltf. is not entitled to interrogate deft, for 
the purpose of discovering whether he was acting 
as agent for an undisclosed principal. 1 — Sebright 
v . Hanbury, [1916] 2 Oh. 245 ; 85 L. J. Ch. 748 ; 
115 L. T. 75. 

1675. Purchase Sc sale of horses — Dispute as to 
course of dealing — Price at which horses sold.] — 
In an administration action a horsedealer brought 
a claim against the estate of testator for charges 
connected with the purchase So sale of horses 
for testator, So for the standing of horses at 
livery, for several years. The extrix. disputed 
the amount charged, So alleged that the horse- 
dealer had sold several horses, as agent for testator, 
on commission, So asked for discovery of entries 
in the horsed ealer’s books relating to the sales. 
The horsedealer alleged that he had never sold 
horses on commission as agent for testator, but 
on the terms that he should pay testator a fixed 
sum for each horse So sell it again on his own 
account for what he pleased, retaining the differ- 
ence, if any, by way of profit ; & that this was 
the custom of all horsedealers of good standing. 
He declined to disclose the prices at which he had 
sold the horses as being irrelevant to the issue, 
namely, what the agreement or course of dealing 
between himself So testator was : — Held : the 
discovery was irrelevant to the issue : So the ct., 
in exercise of its discretion under R. S. C., 1875, 
Order XXXI., rule 19, refused to order discovery to 
be made except as to the dates of the sales. — 
Re Leioh’s Estate, Rowoliffe v, Leigh (1877), 
6 Oh. 1). 256 ; 37 L. T. 557 ; 25 W. R. 783, 0. A. 

Annotation : — Reid. Dickson v. Harrison (1878), 47 L. J. Ch. 

680 . 

1676. Purchase by wife without authority 

— Date Sc prices of purchase.] — Sheward v. Lons- 
dale (Lord), No. 1453, ante . 

1677 . Ownership.] — Sheward v. 

Lonsdale (Lord), No. 1453, ante. 

1678. Sale of pictures — Allegation of fraud — 
Person from whom purchased — & price.] — Ellis v . 
Western (1877), 41 J. P. Jo. 292, D. O. 

1679. .] — Re Leigh’s Estate, 

Rowcliffe v, Leigh, Leigh v, Brooks, [1877] 
W. N. 24. 

1680. Goods delivered to company as agent for 
defendant — Defendant’s liability.] — In an action 
for the price of goods sold So delivered the defence 
was that the goods were supplied to a limited co. 
So pltf.s replied that the co. was acting as agent of 
deft. Pltfs. then applied for leave to interrogate 
deft, as to whether he had formed the co., whether 
its purpose was to manage a theatre, whether he 
owned any of the shares, So whether he had supplied 
moneys for the purpose of the theatre : — Held : 

(1) the interrogatories ought to be allowed, as 
they might form a step in establishing deft.’s 
liability. 

(2) The House of Lords will not regard with 
favour an appeal on a matter of procedure. 

(3) It is not necessary that the answers should 
bo conclusive on the question at issue. It is 
enough that they should have some bearing on the 
question So that they might form a step in estab- 
lishing liability (Finlay, L.C.). — Blair v. Haycock 
Cadle Co. (1917), 34 T. L. R. 39 ; 62 Sol. Jo. 
68, H. L. 

1681. Sale of business — Action to set aside — 

or pltf. the purchaser, should bear the' 
loss by fire of certain wheat indicated 
by defts. to be in a oertain elevator, & 
destroyed before delivery to pltf. On 


Conduct of business.] — Small v , Attwood, No. 
1487, ante . 

1682. Fraudulent representation.] — Blight 

V . Goodliffe (1865), 18 0. B. N. S. 757 ; 144 E. R. 
642. 

1683. Monthly receipts.] — In an action for 

the balance of money due on the sale of a public 
house, interrogatories were allowed as to the 
monthly receipts of the business which formed the 
subject of the alleged agreement. — Bartholomew 
v . Rawlings, [1876] W. N. 56 ; Bitt. Prac. Cas. 
125 ; 2 Char. Cham. Cas. 56. 

1684. Sale of land — As to tenancies.] — A bill for 

specific performance of a contract to sell to pltf. 
certain premises So machinery alleged that defts., 
the vendors, had since the date of the contract let 
the premises to third parties, So defts. were required 
by the interrogatories to set out the names of such 
persons, the particulars of the letting, So an 
account of the rents of the premises, So also to 
state whether the plant was not being deteriorated 
by the user thereof by defts.’ tenants. Defts. 
having refused to give the discovery sought by the 
interrogatory : — Held : on exception to the answer 
for insufficiency, pltf. was entitled to know to 
whom the property had been let, So for what term 
— Dixon v. Fraser (1866), L. R. 2 Eq. 497. • * 

N. Seduction . 

See, generally, Master So See 

1685. Means of defendant.] — I* 
the seduction of pltf.’s daughtei 
as to deft.’s pecuniary means earn, 
tered to deft. ; but interrogatories < 
deft, had had sexual intercourse with tn 
So had stated that he believed that she ha 
such intercourse with any other man, ai\ 
able. — Hodsoll v, Taylor (1873), L. R. 

79 ; 43 L. J. Q. B. 14 ; 29 L. T. 534 ; 22 W. 

1686. As to admission by defendant.] — Hods 
v . Taylor, No. 1685, ante. 

1687. Where paternity denied — Not name Sc 
address of suggested father.] — Hooton v, Dalby, 
No. 1421, ante, 

O Stock Exchange , 

1688. Allegation that plaintiff had not acted as 
agents — Names of persons from whom stocks 
bought.] — Deft, alleged that he had employed pltfs. 
as his agents for the sale So purchase of stocks 
through brokers on the Stock Exchange. They 
had rendered him weekly accounts, & when the 
transactions had ceased sued him on a balance of 
account. Deft, pleaded that pltfs. had not bought 
So sold stocks as authorised by him, but had them- 
selves speculated in them, So that they had given 
fictitious accounts of sales So purchases alleged by 
them to have been made on his behalf. Deft, 
sought to obtain particulars from them of the 
dates of the purchases So sales. So the names of 
the persons to or of whom the shares had been 
sold or bought by the brokers employed by them 
on the Stock Exchange, of the amounts paid by 
them on his behalf, So the mode of payment of 
such money : — Held : the only question between 
the parties being whether or not pltfs. had acted 
within the authority given to them by deft., he 
was not entitled to the particulars for which he 
asked. — General Stock Exchange v, Bethell 
(1886), 2 T. L. R. 683, D. C. 

1689. Allegation of gaming transaction — 

he attond & answer the questions in 
issue. — I nous t>. Richardson (1912). 
22 O. W. R. 977 ; 4 O. W. N. 23 ; 
D. L. R. 880.— CAN. 


his examination for discovery pltf. 
refused to answer any questions as to 
nis former dealings with defts. or with 
the storage oo. It was ordered that 
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Whether stocks ever In plaintiff’s possession.] — 

Universal Stock Exchange Co. v. Crowther 
(1892), 8 T. L. R. 650, O. A. 

Penalty by stockbroker.] — See Nos. 1335-1337, 
ante . 

P. Trade Marks , 

See , generally , Trade Marks. 

1690. As to matters common to the trade.] — 
P. & Co., who were pen manufacturers, brought an 
action for an injunction to restrain H. & Co., who 
were also manufacturers of pens, from passing off 
pens & boxes of their manufacture as pens & 
boxes of pltfs. Defts. desired to administer a 
number of interrogatories to pltfs., four of which 
were interrogatories asking whether the type, 
shape or pattern of certain specified pens of pltfs., 
& the boxes in which they were sold, were common 
to the trade ; & what other manufacturers used 
them, & in particular whether they had sold pens 
similar in pattern : — Held : the interrogatories 
proposed were admissible with a substitution for 
the words “ similar in pattern ” of words making 
that part of the first interrogatory applicable to 
pens of the “ same 9i pattern & shape, or only 
colourably differing therefrom. 

Another interrogatory asked whether the labels 
on the boxes of certain of pltfs.* pens bore certain 
specified trade marks now or formerly separately 
registered by pltfs. This interrogatory was dis- 
allowed. — Perry & Co., Ltd. v. Hessin & Co. 
(1910), 28 B. P. C. 108. 

Q. Trade Secrets , 

1691. Trade secrets not privileged from dis- 
covery.] — Pltf. complained that deft, had sold, 
under pltf.’s name, sewing machines which had 
not been manufactured by him, & he sought a 
discovery of all the machines sold by deft., the 
price, the profit, the names of the purchasers & 
other particulars. Deft, refused to answer, saying 
that he would thereby disclose the names of his 
customers & the secrets of his trade : — Held : 
he was bound to answer. — Howe v . M'Kernan 
(1862), 30 Beav. 547 ; 54 E. B. 1001. 

1692. .] — It is no ground for refusing, in 

answer to interrogatories, to produce a corre- 
spondence which has taken place upon the subject- 
matter of the action, that the production of such 
correspondence would disclose the secrets of the 
trade of the party interrogated. — The Don Fran- 
cisco (1862), 1 Lush. 468 ; 31 L. J. P. M. & A. 
205 ; 6 L. T. 133 ; 1 Mar. L. C. 203. 

1693. Secret process — Existence of secret process 
denied.] — Pltf. by his bill sought to set aside an 
agreement, entered into by him with deft., for the 
purchase of the secret of a process of manufacture, 
on the ground of fraud, & of deft, possessing no 
such secret. By the agreement, as stated in the 
bill, neither of the parties were to divulge the 
secret. Deft, demurred to such of the inter- 
rogatories of the bill as sought a discovery of the 
nature of the secret, & he answered the remainder 
of the bill, denying all fraud, & insisting on the 
existence of the secret process : — Held : deft, was 
bound to discover the nature of the secret. — 
Carter v, Goetze (1838), 2 Keen, 681 ; 7 L. J. Ch. 
276 ; 2 Jur. 736 ; 48 E. B. 752. 

Annotation : — Reid. A.-G, v. Thompson (1849), 8 Hare, 106. 


1694. Disclosure of materials used.] — In a 

suit to restrain the infringement of a patent for 
making dyes in a particular manner, deft, denied 
that his process was an infringement, & alleged that 
his process was secret, & that his trade depended on 
keeping it secret : — Held: he was bound to answer 
whether he used the materials mentioned in the 
specification, & whether he used any additional 
materials. 

Serriblc : he was not bound to disclose the 
proportions in which he used the specified 
materials, or what the additional materials were. — 
Benard v . Levinstein (1864), 3 New Bep. 665 ; 
10 L. T. 95. 

1095 , .] — In his [deft.’s] answer filed 

on May 20, 1882, he had declined to answer the 
13th interrogatory on the ground that by answering 
it he would disclose his secret process, but by an 
order made on Dec. 5, 1882, his objection was over- 
ruled & he was required to answer (B ago allay, 
L.J.). — Badische Anilin und Soda Fabrik v. 
Levinstein (1885), as reported in 29 Ch. D. 366, 
C. A. ; on appeal (1887), 12 App. Cas. 710, H. L. 

Annotations : — Mentd. Basterbrook v. G. W. Ry. (1885), 
2 R. P. G. 201 ; Haslain Foundry & Engineering Go. v. 
Hall (1887). 4 T. L. R. 154 ; Kurtz v. Spence (1887), 
58 L. T. 438 ; Colo r. Saqui & Lawrence (1888), 40 Ch. D. 
132 ; Edison & Swan United Electric Light Co. v. Holland 
(1889), 5 T. L. R. 294; Vickers v. Slddell (1890), 7 
R. P. C. 292 ; Lane Fox v. Kensington & Knightsbridge 
Electric Lighting Co., [1892] 3 Ch. 424 ; Re Martindafe, 
[1894] 3 Ch. 193 ; Atkins & Applegarth v. Castnor-Kellnor 
Alkali Co. (1901), 18 R. P. C. 281 ; Scott v. Scott, [1913] 
A. C. 417 ; Osram Lamp Works v. Popes Electric Lamp 
Co. (1917), 34 P. R. C. 369. 

1090 ' ,] — In an action for an account 

against a licensee of pltf.’s process, deft, cannot by 
denying user & setting up a plea of “ secret 
process ” refuse to give pltf. any discovery as to the 
extent to which either alone or in combination 
with his own process he has used pltf.’s process, 
the question of user being material to the issue 
whether an account is to be given. Therefore in 
such an action, notwithstanding a denial of user & 
a plea of secret process, a patentee is entitled to 
deliver to his licensee & require answers to inter- 
rogatories framed specially with reference to his, 
pltf.’s, specification, taking it step by step, & 
asking whether & to what extent deft, has used 
this or that particular process claimed in the 
specification, & sernble : also to require him to 
give the names of some of his customers. But 
those interrogatories must not be used oppressively 
so as to compel disclosure of the secret process. — 
Ashworth v, Boberts (1890), 45 Ch. D. 623 ; 
60 L. J. Ch. 27 ; 63 L. T. 160 ; 39 W. B. 170 ; 
7 B. P. C. 451. . 

1097 , Discretion of court.] — It is in the 

discretion of the ct. to compel answers to inter- 
rogatories, & to order inspection of documents 
which might disclose a trade secret. — Mistovski 
v . Mandleberg & Co. (1890), 6 T. L. B. 207, D. C. 

1698. Validity of plaintiff’s patent denied.] — 

In an action for alleged infringement of a patented 
process, although deft, denies the validity of the 
patent, he may still be compelled to answer inter- 
rogatories as to his own process before the validity 
of the patent has been established. 

It is intended to give the ct. the opportunity of 
saying that discovery shall not be given before the 
trial of the action, unless it is wanted for the 

to his businoss transactions apart from 
the particular transactions in suit, 
on the ground that it is manifestly 
unfair to compel a man to disclose his 
general dealings on the chance that 
thereby his opponent may discover 
something that will support his case.-* 
Bhaqwandab Parashram v, Bubjorji 


PART IV. SECT. 6, SUB-SECT. 15.— Q. 

n. Information obtained by em- 
ployee in conducting transaction,] — 
In an action by a purchaser to set 
aside an agreement for sale : — Held : 
deft, must answer on examination for 
discovery certain questions in regard 
to information obtained by him from 


his employee who conducted the trans- 
action with pltf. — Burns v . Hender- 
son, [1918] 1 W. W. R. 885.— CAN. 

o. Business dealings in general ,] — 
The ct., will, in cases where the defenoe 
of wagering is set up, refuse to allow 
the party setting up this defence to 
interrogate his opponent generally as 
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Sect . 5. — What intcrrogaioriea urill or will not he 
allowed : Sub-sect, 15, Q, & M. Sect* 0 : Sub- 
sect, 1.] 

purposes of the trial (North, J.). — Benno Jaffe 
& Darmstaedter Lanolin Fabrik v. Richardson 
& Co. (1893), 62 L. J. Oh. 710 ; 68 L. T. 404. : 
41 W. R. 534 ; 37 Sol. Jo. 404 ; 3 R. 515 ; 10 
R. P. 0. 130. 

Annotation : — Disld. Akt. fUr Autogone Aluminium Sohwois- 

sungr v. London Aluminium Co., [1919] 2 Ch. 67. 

1699. Specific interrogatory denied— Re- 

fusal to disclose process.] — Act. for Aniun Fab- 
hikation in Berlin v. Levinstein, Ltd. (1913), 
30 K. P. C. 073. 

It. Other Cases. 

1700. Agency — Whether acting for undisclosed 
principal.]— Th6l v. Lease, No. 1073, ante. 

1701. - — .] — Sebright v. Hanbury, No. 

1074, ante. 

1702. Carriage — Particulars of goods collected 
over series of years.] — Hall v. IiONDON Ac North 
Western Ry. Co. (1877), 35 L. T. 848. 

Copyright.]— See Copyright, Vol. XIII., p. 220, 
Nos. 054, 055. 

1703. Money-lender — Previous transactions to 
prove money-lending.] — An action was brought to 
enforce a charge given by the borrower to secure a 
loan with interest at 10 per cent upon certain 
surplus moneys held on his behalf by the trustees 
of a private Act of Parliament which authorised 
them to raise a fund for the payment of the 
borrower’s debts existing at the date of the Act. 
The trustees, who were defts. to the action, raised 
the defence that pltf. was a money-lender within 
Money -lenders Act, 1900 (c. 51), & was not regis- 
tered under that Act : — -Held : defts. were entitled 
to administer interrogatories to pltf. as to what, if 
any, other loans he had transacted during a 
reasonable period before the loan in question in 
the action, & on what security & at what rate of 
interest, & generally as to the circumstances & 
terms of such loans, as being facts relevant to the 
issue raised by the defence ; but they were not 
entitled to require pltf. to disclose the names of the 
borrowers. — Nash r. Layton, [19111 2 Ch. 71; 
80 L. .T . Ch. 030 ; 104 L. T. 834, C. A. 

FoUd. Otiram Lamp WorkH v. Gabriel Lamp 
2°1^ 11^726 2 ^ *20. Reid. Knapp v. Harvey, [1911] 

1704. Insurance — Dealings with other policies.] 

—Pltf. being shortly about to go to India, effected 
with deft. co. a policy of assurance which contained 
conditions for the payment of extra premiums if 
the assured went beyond European limits, & for 
the policy being reinstated within six months after 
the expiration of the days of grace, upon payment 
of the premium, with a fine. A special premium 
was required from pltf. but, as defts. alleged, on 
account of his bad health, & not as the extra rate 
for residence in India. Pltf. went to India & paid 
the premiums regularly for some years, but upon 
default having been then made in payment of one 


of the premiums within the days of grace, defts. 
refused to reinstall the policy, except on the terms 
of pltf. paying the extra Indian rate for the whole 
period from the date when he went to India. Pltf. 
filed his bill to enforce his claim to have a policy 
granted him at the rate of premium originally 
charged, with liberty to reside in India ; & he 
interrogated defts. as to their habit in similar 
cases, & called upon them to state, as examples of 
their practice, the particulars of the ten insurances 
effected by them on lives of persons about to 
start for India immediately preceding, & of the 
ten of such insurances immediately subsequent to 
pltf.’s insurance. Defts. having declined to 
answer this interrogatory ; — Held : pltf. was 
entitled to this discovery as evidence of defts.’ 
conduct. — Girdlestone v. North British Mer- 
cantile Insurance Co. (1870), L. R. 11 Eq. 197 ; 
40 L. J. Ch. 230 ; 23 L. T. 392. 

1705. Redemption suit — Dates of securities, 
amount of advance & rate of interest.] — In every 
bill for redemption & foreclosure it is relevant for 
pltf. to interrogate deft, as to tiie dates of his 
securities, tho amount of money which he has 
actually advanced & the rates of interest reserved. 
— Beavan v. Cook (1809), 20 L. T. 080 ; 17 W. R. 
872. 

1706. Trover-Title of plaintiff.] — The rule allow- 
ing, in cases of ejectment, interrogatories inquiring 
into pltf.’s title will not be extended to other actions. 
In an action of trover for cotton deft, interrogated 
pltf. how & when he first became possessed of the 
cotton & when & in whose hands it was when he 
first became possessed of it. This interrogatory 
was disallowed. He also interrogated pltf. as to 
his dealings with the person from whom deft, had 
obtained the cotton but did not show by his 
affidavit that any such dealings had taken place 
or that he had made any inquiries of that person. 
This was also disallowed. — Finney v. Forwood 
(1805), L. II. 1 Exch. 6 ; 4 H. & C. 33 ; 35 L. J. Ex. 
42 ; 13 L. T. 290 ; 11 Jur. N. S. 878 ; 14 W. R. 85. 

Annotations .-—Distd. Derby Bank v. Lumsdon (1870), 

t"' i?’T 6 n C fi ?q Q 107, ReId - Wallen v. Forrestt (1872), 

It# / Inf# X/f 

1707. *.] — Barley was consigned by A. 
to B., & was delivered by the shipowners to B. 
without production of the bill of lading. Pltfs., 
who were B.’s bankers, as indorsees of the bill of 
lading from him, three months afterwards, B. 
having in the meantime become bkpt., brought 
trover against the shipowners. Upon an affidavit 
suggesting that the bill of lading was indorsed to 
pltfs. after the delivery of the barley to B., or that 
they, having the bill of lading in their possession, 
knowingly suffered the shipowners to deliver the 
barley to B. : the ct. allowed interrogatories under 
C. L» P. Act, 1854 (c. 125), s. 51, to be adminis- 
tered to pltfs. as to the time when & the circum- 
stances under which the indorsement of the bill 
of lading to them took place. — Derby Bank v. 
Lumsden (1870), L. R. 5 5. P. 107 ; 39 L. J O. P. 
72 ; 21 L. T. 073 j 18 W. R. 526. 


Ruttonji (1912), I. 
— IND. 


R. 37 Bom. 


p. Circulation of newspaper.) — In- 
terrogatories as to the circulation of 
u well-known newspaper will not be 
allowod. — G ordon v. New Zealand 

JiSf 8 <5 x L td - N. Z. L. R. 

1060. — N.Z. 

PART IV. SECT, 5, SUB-SECT. IS. — R. 

q. Action to set aside will — As to 
dealing 8 with estate assets. l-~-Pltf., in 
her statement of claim, charged her 
brother, deft. M„ with inducing her 
father to make a will in her mother’s 


favour, with the fraudulent design on 
the part of M., of obtaining the whole 
estate for himself, & charged that her 
father was induced to make the will 
by fraudulent misrepresentations, & 
that aftor her father’s death M. 
obtained from her mother a power of 
attorney to manage tho estate, & 
invested large sums In the purchase of 
property in his own name & that of 
his wife, & prayed to have the will set 
aside. M.* in his examination for 
discovery before the trial, admitted 
ra^fYing the power of attorney from 
his mother after his father’s death, & 
dealing with the estato under it, tut 


denied having used any portion of the 
estate for his own purposes : — Held : 
although what took place after the 
father’s death was no proof of the 
fraudulent design, it might throw 
hBht upon it : Sc although pltf. was 
entitled to know generally what 
dealings deft, had with the estate, & 
to interrogate him upon his examina- 
tion before the trial, as to whether he 
had invested all the moneys of the 
estate in his own or his wife’s name, yet 
a general inquiry as to his dealings 
with each part Sc parcel of the estate, 
or as to what property came into his 
hands under the power of attorney. 



m 


1708* Trustee — Title of person claiming to be 
cestui quo trust*] — A testator gave real estates to 
trustees in trust for his son for life, with a gift over 
if he charged or encumbered them. One of the 
trustees filed a bill for the administration of the 
trusts of the will, &> afterwards filed a supplemental 
bill "against certain defts. who were in possession 
of part of the estates, alleging that they claimed 
under a charge made in their favour by the tenant 
for life which operated as a forfeiture. Defts. 
were interrogated as to the particulars of all 
charges in their favour, if any, of the property of 
testator. Defts. stated in their answer that they 
claimed under no charge made by the tenant for 
life, but under a lease at a rack-rent which he had 
granted to a lessee, who had mortgaged the lease 
to them. Pltf. excepted to the answer because 
defts. did not set forth the date of the lease : — 
Held : pltf., being a trustee, was entitled to know 
the particulars of those who claimed to be cestui# 
que trust ; & the exceptions must therefore be 
allowed. — Hurst v. Hurst (1874), 9 Oh. App. 
762 ; 44 L. J. Oh. Ill ; 31L. T. 204 ; 22 W. R. 
939, L. JJ. 

1709* Wrongful dismissal — Acts Justifying dis- 
missal.] — Saunders v . Jones, No. 1493, ante . 

1710. Where question of foreign law involved — 
When allowed.] — An interrogatory involving a 
question of foreign law is not permissible unless 
the party interrogated is shown to be an expert 
in that law. — Perlak Petroleum Maatscuappij 
v. Been, 1 1924] 1 K. B. Ill; 58 L. Jo. 509; 156 
L. T. Jo. 271 ; 08 Sol. Jo. 81, O. A. 


Sect. 0.— APPLICATION FOR LEAVE TO 
DELIVER INTERROGATORIES. 

Sub-sect. 1. — In General. 

See, now , R. S. 0., Ord. 31, r. 2. 

1711. Discretion of Judge to allow or disallow — 
In whole or in part.] — When interrogatories appear 
to a judge to be framed carelessly, & with too much 
latitude, so as in reality to throw upon him the 
trouble of settling them, he iB not bound to select 
the one or two, which he may think proper, & to 
reject the others only ; but in sending the whole 
of them back to be reformed, he exercises a 
reasonable discretion with which the ct. will not 
interfere. — Phillips v. Ijswin (1864), 34 L. J. Ex. 


37 ; sub nom . Phillips v . Emmens, 5 New Rep. 
248 ; 11 L. T. 512. 

Annotation : — Gonad. Alexandra (Newport) Dock Co. v, 

Elliot (1871), 23 L. T. 847. 

1712. .] — If a judge thi n ks that inter- 
rogatories as a whole, or cn bloc , are vexatious or 
unreasonable, he may strike out the whole of them 
without sifting the mass for the purpose of saving 
those questions which may be reasonable & fit, & 
he may, if he think proper, allow the party whose 
interrogatories have been struck out to administer 
interrogatories again to the opposite party. — 
Cawley v. Burton (1883), 32 W. R. 33. 

1718. .] — Clarke v. Clarke (1899), 43 

Sol. Jo. 719. 

1714. .] — Codd v . Delap, [1906] W. N. 78, 

C. A. 

1715. Whether Interfered with by court of 

appeal.] — To an action for libel in sending to the 
Times newspaper a libellous extract from a letter, 
deft, pleaded the general issue & a justification. 
Upon the usual affidavit, pltfs. were allowed to 
administer to deft, the following interrogatory : 
“ Did you write & send to the Times , for publica- 
tion, a letter signed Z., accompanied by what 
purported to be an extract from the letter from a 
Halifax merchant ? ” Deft, had obtained a com- 
mission to Nova Scotia to examine witnesses 
upon an affidavit which stated that the extract 
was from a letter which he had received from a 
person in Nova Scotia with whom he had since 
communicated, & on whose information, believing 
the statement to be true, he had pleaded a justifi- 
cation, in support of which it was necessary to 
examine witnesses in Nova Scotia. This affidavit 
was not before the judge, but it did not appear 
whether the facts had or had not been stated to 
him. On a motion to set aside the order allowing 
the interrogatory : — Held : whether such an inter- 
rogatory should be allowed or not was a matter 
for the discretion of the judge, with which the ct. 
would not interfere unless he was shown to have 
been clearly wrong & though some special circum- 
stances should be shown to the judge before he 
would be justified in allowing such an interrogatory, 
yet the circumstances in the present case appeared 
to be sufficiently special, & were, at any rate, not 
shown not to be so. — Inman v. Jenkins (1870), 
L. R. 5 0. P. 738 ; 39 L. J. C. P. 258 ; 22 L. T. 659 ; 
18 W. R. 897. 

Annotation : — Retd. Bill v. Campbell (1876), L. B. 10 C. P. 
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should not be permitted. — M ac- 
Gregor v. McDonald (1886), li P. R. 
386.— —CAN. 


r. As to assistance from third 
parties — In prosecution of action .) — On 
an examination of pltf. for discovery 
under Rule 379 of King's Bench Act, 
he eannot be oompelled to disclose the 
names of his witnesses, or to answer 
Questions as to whether he has received 
from persons or oorpns., not parties to 
the action, assistance or promise ol 
assistance or indemnity as to the 
costs of the action, or as to whether he 
consulted before action with suoh other 
persons as to bringing the suit. — 
Gibbins v. Metcalfe (1903), 14 

Man. L. R. 364.— CAN. 


s. Action against executor by 
estate creditor — Plea of plene adminis- 
trate — As to dealings with testator *s 
assets .] — Where to an action by a 
simple contract creditor, an exor. has 
pleaded plene adminlstravit, the ct. 
will, upon production of the affidavit 
required by 0. L. P. Act. 1868, s. 57, 
allow interrogatories to be exhibited, 
requiring particulars & dates of the 
payments made by him out of the 
assets of testator. — P eck t>, Nolan 
0864), 15 Ir/Jur. 417.— ft. 


PART IV. SECT. 6, SUB-SECT. 1, 

t. Discretion of judge to allow or 
disallow — How exercised .]— Leave to 
deliver interrogatories is in the dis- 
cretion of the Master, 6c if he considers 
that they are not necessary for the 
purpose of disposing fairly of the ease, 
or for saving of costs, &, further, that 
the party has already sufficient know- 
ledge 6r information to enable him to 
conduct his ease, leave for interro- 
gatories may be refused. — Piokkls Go. 
v. Pickup (1913), 12 E. L. R. 577.— 
CAN. 


a. Affidavit in support of — By 
vhom mads .] — An affidavit in support 
of a summons to administer inter- 
rogatories is not sufficient if made by a 
clerk of the party’s attorney, even 
though such party be a corporation, 
the attorney's clerk not being an agent 
of the corporation within Common Law 
Prooedure Statute, 1865 (No. 274), s. 
278. — Daily Telegraph Newspaper 
Co.. Ltd. v . Berry (1879), 5 V. L. R. 


b. Requirements . }— The affidavit 

to ground a motion for liberty to 
deliver Interrogatories, should state 
the circumstances as to which dis- 
covery is sought. — Nactiten v. Mid- 


Great Western Ry. Co. (1859), 
8 I. O. L. R. App. 55. — 1R. 

e. .) — jt is not neces- 

sary that all pltfs. should join in an 
affidavit to ground a motion for liberty 
to administer interrogatories. — Read 
v. M’Jennktt (1872), I. R. 6 C. L. 267. 
— IR. 

d. Rule nisi applied for in first 
instance.] — In taking out a rule for 
interrogatories, a rule nisi should be 
taken & not a rule absolute in the first 
instance. — Chambers v. Hunter 
(1870), 8 N. S. R. 144.— CAN. 

e. Objection to — Want of parties — 
Whether valid .] — It is not a valid 
objection to an application for an order 
to examine a party, & for discovery 
upon oath of documents in his custody 
that other parties who might be affected 
by the discovery, ought to be parties to 
the action. Parties are entitled, upon 
an examination for discovery, to 
examine as fully as they could do ill 
ot. — B eaven v. Fell (1895), 4 B. 0. Ri 
834.— CAN. 

f. Allowed with order for discovery 
— Action for libel.] — One of two joint 
defts. in an action for libel wrote 
a number of libels concerning pltf. & 
employed the other deft., a bul-poster. 
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Sect . 0. — Application for leave to deliver interroga- 
tories : Sub-sects. 1 & 2. Sects. 7 & 8 : 
sect. 1.] 

1718. .] — Peek v. Hay, No. 1718, posf. 

1717. -.] — Pltf. claimed damages for 
an alleged libel contained in defts.’ newspaper. 
Defts. pleaded fair comment, & that the alleged 
libel formed part of a fair & accurate report of 
a public meeting within Law of Libel Amendment 
Act, 1888 (c. 64), s. 4 ; the matter published was 
of public concern & for the public benefit, & the 
newspaper was a newspaper within the sect. 
Pltf. did not deliver a reply alleging express malice. 
He sought to interrogate defts. as to whether 
they had been requested to attend the meeting, 
& whether they had received remuneration for 
reporting the proceedings. The interrogatories 
were consistent with pltf. having in fact no infor- 
mation on which to found his interrogatories. The 
judge at chambers refused to allow the interroga- 
tories : — Held : although the interrogatories were 
not necessarily inadmissible, the ct. would not inter- 
fere with the discretion of the judge at chambers. 
— Dawson v. Dover & County Chronicle, Ltd. 
(1913), 108 L. T. 481 ; 29 T. L. R. 373, C. A. 
Annotation : — Mentd. Smith v . Lewis (1917), 33 T. L. R. 195. 

1718. Appeal by one defendant — From leave to 
administer interrogatories to co-defendant.] — In a 
suit relating to the affairs of a partnership, A. & 
R. were defts. as exors. of a deceased partner W., 

& R. was also deft, in respect of an interest in the 
partnership. An order was made in a suit for the 
administration of W.’s estate, giving A. the con- 
duct of the defence on behalf of W.’s estate. Pltf. 
exhibited interrogatories for the examination of 
A. & R., which were laid before the judge, who 
made some alterations & allowed the interrogatories 
as altered. A. appealed from the allowance of 
interrogatories to be administered to R., & also, 
as regarded himself, appealed against the allow- 
ance of the interrogatories as premature : — Held ; 

(1) A.’s being appointed to defend the suit on 
behalf of W.’s estate did not affect pltf.’s right to 
interrogate B. 

(2) The allowance by a judge of interrogatories 
to be administered to a, party does not amount to a 
decision that the party is bound to answer them, 
but leaves him at liberty to take any objection 
to answering which he might otherwise have taken. 

(3) An appeal from the allowance of inter- 
rogatories by a judge will not be allowed unless 
the judge has gone on a wrong principal or done 
substantial injustice. — P eek v. Ray, [1894] 3 Ch. 
282 ; 63 L. J. Ch, 647 ; 70 L. T. 769 ; 42 W. R. 
498 ; 38 Sol. Jo. 476 ; 7 R. 259, 0. A. 

Annotation : — Ar to (3) Reid. Birmingham & Midland Motor 

Omnibus Co. v. L. & N. W. Ry., [1913] 3 K. B. 850. 

Form of order.]— -See R. S. C., Ord. 31, r. 4, 
Form No. 6, App. B. 


and Interrogatories. 

1719. Effect of leave to interrogate.] — McIlroy 
v . Duncan, [1884] W. N. 48 ; Bitt. Rep. in Ch. 74. 
Annotation : — Dbtd. Oppenheiin v. Sheffield, [1893] 1 Q. B. 5. 

1720. Duty of master.] — On the hearing of a 
summons before the chief clerk for leave to deliver 
interrogatories under R. S. C., Ord. 31, r. 1, he may 
consider the general relevancy or irrelevancy of the 
proposed interrogatories, & may, if a copy of the 
interrogatories is produced to him on the summons, 
strike out such as are irrelevant ; but he is not at 
liberty to settle or amend, in the way of condensa- 
tion, the form of any particular interrogatory that 
is in itself relevant. — Swabey v . Dovey (1886), 
32 Oh. D. 362 ; 55 L. J. Ch. 631 ; 64 L. T. 368 ; 
34 W. R. 610. 

Annotation Consd. Martin v. Spicer (1886), 34 W. R. 689. 

1721. .] — Upon an application for leave to 

exhibit interrogatories under R. S. C., Ord. 31, 
r. 1, it is not necessary for appet., nor can he be 
required, to produce a copy of the proposed inter- 
rogatories ; & if produced to the Chief Clerk on 
the hearing of the summons he has no right to 
settle them, or to decide upon the relevancy or 
irrelevancy of specific interrogatories & allow or 
disallow them accordingly. All that is necessary 
to support the summons is a statement by appet., 
not necessarily in writing, as to the general nature 
& scope of the proposed interrogatories, so as to 
enable the ct. to decide whether he is entitled to 
the whole or any part of what he asks. — Martin v. 
Spicer (1886), 32 Ch. D. 592; 54 L. T. 598; 
34 W. R. 589. 

1722. Interrogatories not settled by judge.] — 

Interrogatories should only be struck out when 
objectionable or oppressive. The mere fact that 
interrogatories are open to criticism is not a 
reason for striking them out. It is not the 
business of the judge to settle the interrogatories 
(Lindley, J.). — Winters v. Dabbs (1876), Bitt. 
Prac. Oas. 96 ; 2 Char. Cham. Cas. 54. 

1723. .] — Tye v. Willoughby (1894), 38 

Sol. Jo. 338. 


Sub-sect. 2. — Service of Notice of Application 

or Order. 

See , now , R. S. C., Ord. 31, r. 2. 

1724. Personal service unnecessary — Service at 
solicitor’s office.] — Held: Delivery of a copy of 
the interrogatories to a bill by leaving it at the 
office of deft.’s solr., without being served on the 
solr. personally, was sufficient under 15 & 16 Viet., 
c. 86, s. 12. — Bowen v. Price (1852), 2 De G. M. 
& G. 899 ; 22 L. J. Ch. 179 ; 20 L. T. O. S. 174 ; 
42 E. R. 1124, L. JJ. 

1725. .] — An order upon a party in a suit 

to answer interrogatories need not he personally 
served. — Little v. Roberts (1874), 30 L. T. 367. 


to poet, publish & circulate them. In 
an action by pltf. for damages an 
application was made for an order for 
discovery & for an order giving leave 
to administer interrogatories : — Held : 
that in a special case the ct. will grant 
both orders at the same time.— -Cooney 
v. Wilson & Henderson (1913), 47 
I. L. T. 294.— IR. 


g. When refused — Tendency o\ 
answers to criminate .] — The ct. wil 
refuse to allow interrogatories to be 
administered when, on the application 
for them, the party to bo interrogated 
swears that he will refuse to answor on 
the ground that his answers might tend 
toor minate him.— Holmes v. Furness 
(1884), 3 N. Z. L. R. 416.— N.Z. 


h. Allowed without terms — Against 


plaintiff outside jurisdiction .] — Where 
a pltf. resident out of the jurisdic- 
tion brings an action on a bill of 
exchange, & defts. obtain leave to 
defend, loavo will be granted to 
administer interrogatories to pltf. 
without termB. — Land & Loan Co. of 
New Zealand, Ltd. v. Fulton (1892), 
11 N. Z. L. R. 531.— N.Z. 

PART IV. SECT. 6, SUB-SECT. 2. 

k. Personal service unnecessary .J — 
The service of interrogatories on deft, 
need not be personal. They may be 
served in the same manner as a bill, 
when deft, does not enter an appear- 
ance. — Derham v. Kiernan (1869), 
3 I. R. Eq, 668.— IR. 

l. Officers of corporation — Past 


officers — Personal service necessary ,] — 
A summons for the examination for' 
discovery of past & present officers of d 
body coroorate, must be served person- 
ally on all past offioers.— Hobbs v. ~ 


m. Imperfect service — Effect of .] — It 
is not sufficient service of an appoint- 
ment on the solr. of a party to be 
examined for discovery under Queen's 
Bench Act, 1895, to push it under the 
door of his office in his temporary 
absenoe, when it first comes to his 
notice on his return to his office within 
48 hours of the time set for the exami- 
nation, & the party in suoh case will be 
excused for not attending in obedience 
to a subpoena served upon him for 
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1726. Service of solicitor.] — Service of an 
order to answer interrogatories upon the solr. of a 
party is, under R. S. 0., Ord. 31, r. 21, sufficient 
service to found an application for attachment. 
So held where the party in default had in fact notico 
of the order. — Re Mulc aster , D Alston v. Nanson 
(1878), 47 L. J. Oh. 609 ; 26 W. R. 434. 

1727. Service out of Jurisdiction — With writ.] — 
Where an order directed service of copy, bill, & 
interrogatories upon a deft. “ in Scotland or else- 
where, out of the jurisdiction,” & deft, was duly 
served in Scotland, the ct. refused to discharge 
the order, but, on account of the irregularity, 
made no order as to costs. 

Where the subject-matter of a suit was shares 
in an English joint-stock co., the ct. refused to 
discharge an order directing service of copy, bill, 
& interrogatories upon a sole deft, resident out of 
the jurisdiction. — Phosfho Guano Co., Ltd. v. 
Guild (1874), L. R. 17 Eq. 432 ; 43 L. J. Ch. 360 ; 
30 L. T. 117 ; 22 W. R. 626. 

1728. .] — Young v . Brassky (1875), 

1 Ch. D. 277 ; 45 L. J. Ch. 142 ; 24 W. R. 110 ; 
1 Char. Pr. Cas. 88. 

Annotation : — Mentd. Stigand v. S ligand (1882), 19 Ch. D. 

460. 

1729. Application to interrogate member of 


defendant corporation — Notice to member.] — 

Chaddock v. British South Africa Co., No. 1375, 
ante . 


Sect. 7. — DELIVERY OF MORE THAN ONE SET 
OF INTERROGATORIES. 

See R. S. C., Ord. 31, r. 1. 

1780. May be administered by leave — If answers 
to first set unsatisfactory.] — Lyell v. Kennedy, 
No. 384, ante . 

1731. First set refused.] — It is perfectly 

competent to pltfs. to make an application in 
chambers for leave to deliver new interrogatories, 
notwithstanding the refusal of the existing inter- 
rogatories (Kekewich, J.). — Boake v. Stevenson, 
[1895] 1 Oh. 358 ; 64 L. J. Ch. 261 ; 71 L. T. 722 ; 
43 W. R. 189 ; 13 R. 171. 


Sect. 8.— THE ANSWER. 

Sub-sect. 1. — Extent of Duty to Answer. 

See, now , R. S. C., Ord. 31, rr. 8, 9. 

1732. Answer according to knowledge, informa- 
tion, & belief.] — It is not a sufficient answer for a 


such examination. — Unger v. Long 
(1899), 12 Man. L. It. 454. — CAN. 

n. Service on solicitor .] — Pltf . ’s 

solr., desiring to examine deft, for 
discovery, served upon his solr. a copy 
of the oxaminer’s appointment, &, 
upon deft, failing to attend, obtained an 
order directing deft, to attend for 
examination at his own expense : — 
Held : service of a copy only of the 
appointment was not sufficient, without 
servioe also of a subpoena on deft, 
personally. — Foly v. Buchanan (1908), 
18 Man. L. R. 296.— CAN. 

o. Waiver of objection.] 

— Service of interrogatories upon 
deft.’s solr. beforo he has entered an 
appearance is invalid ; but where 
appearance was afterwards entered, & 
deft, took subsequent steps to extend 
the time for filing his answer the ct. 
deolared that the service should be 
deemed good. — Sankey v. Alexander 
(1873), 7 I. R. Eq. 407.— IR. 

p. Service out of jurisdiction.] — An 
appointment was made ex p. by the 
master at Ottawa, for the examina- 
tion of deft, at his offloe in Ottawa. 
A copy of the appointment & of a 
subpoena was served on defts. who 
resided in Hull, Que., 8c a copy of the 
appointment was served on deft.’s 
Bolr. : — Held : the proceedings were 
regular. — Bank of British North 
America v. Eddy (1882), 9 P. R. 396. — 
CAN. 

q. Party residing out of jurisdic- 
tion — Temporarily within jurisdiction 
— Procedure .] — A party resident out of 
the jurisdiction cannot be examined 
for discovery in an action unless by 
means of a special order made under 
rule 477 of the rules of 1897 ; &, if 
served, pursuant to rules 439 & 445, 
while temporarily in the jurisdiction, 
with an appointment & subpoena 
for his examination, cannot be com- 
pelled to attend thereon.— Connolly 
v. Dowd (1898), 18 P. R. 38.— CAN. 

— — — — mm mi ■> ^ J mrnrnmm ^ 

deft, resides out of Ontario, & is only 
in it for temporary puroose, his 
attendance to be examwea for dis- 
covery can only be obtained, under 
rule 477, by a Judge’s order upon 
notice, & not by appointment under 
rule 443. — Cox v. prior (1899), 18 
P. R. 492.— CAN. 

served 

upon C., vice-president of deft, oo., 
who was temporarily in the province 
of Manitoba at the time of the service, 

J, — VOL. xvm. 


but resided in California a subpoena 
8c appointment requiring him to attend 
for examination for discovery : — Held : 
the service of the appointment 8c 
subpoena, under Rule 389, was not the 
proper procedure ; what was required 
was an ordor under Rule 425, as 
amended; & deft. co. could not be 
penalised because C. had failed to 
attend. — Macdonald v . Domestic 
Utilities Manufacturing Co. (1913), 
23 W. L. R. 268 ; 4 W. W. R. 121, 
841 ; 10 D. L. R. 429 ; 11 D. L. R. 
812 ; 23 Man. L. R. 512.— CAN. 

t. .] — pitf. ob- 

tained an appointment from the local 
Registrar at Regina for the examination 
of deft, at Regina, 8c served it upon 
deft, at a place in Saskatchewan, in the 
judicial district of Melville, & nearer 
to Melville them to Regina : — Held : 
if deft, residod in British Columbia, 8c 
was only temporarily in Saskatchewan, 
his attendance for examination could 
be obtained only by an order under 
Rule 285 ; 8c, if he resided in Saskat- 
chewan, the provisions of Rule 283 
must be complied with — that is, he 
must bo examined at the office of the 
Local Registrar nearest to the place 
where he resided, unless special 
reasons were shown to the contrary ; & 
hence, on the supposition that he lived 
in or near where he was served, the 
appointment for his examination at 
Regina was improper, & he was not 
in default for not attending thereon.— 
Dickson v . Gibbons (1914), 27 

W. L. R. 731.— CAN. 

a. Who entitled to notice.] — Notice 
of examination for discovery should 
be given to all parties adverse in 
interest to the party to be examined, 
so that they may be present upon the 
examination. — Graydon v. Graydon 
(1921), 67 D. L. R. 116 ; 51 O. L. R. 
301.— CAN. 


PART IV. SECT. 7. 

b. May be administered by leave — 
After amendment of pleadings .] — Where 
a party, after being examined for dis- 
covery, materially amends his pleading 
so as to raise a new issue, he may be 
ordered to be examined again. — Bank 
of Montreal v. Major « Eldridge 
(1896), 5 B. C. R. 181.— CAN. 

o. On special grounds .] 

— It is a proper praotioe to allow a 
second examination of a party liable 
to examination for discovery where 
special circumstances are shown 


sufficient to satisfy the ct. that such 
is in the interests of justice. Where 
pleadings were amended raising new 
issues, an order for such second 
examination was made, limited to such 
new issues. — Graham v. Shannon, 
[19191 2 W. W. R. 30.— CAN. 

d. Action of slander — After 

pleading — On special grounds.] — In 
actions of slander when the ct. is 
satisfied of the bona fldes of pltf., & 
is convinced that he cannot state 
fully 8c with sufficient particularity 
his various grounds of complaint, & 
when the knowledge roquirod Is within 
the possession 8c control of deft, on 
examination for disco very before state- 
ment of claim will be ordered, but in 
such ease a further examination after 
pleading will not be allowod except 
upon special grounds. — Campbell v. 
Scott (1891), 14 P. R. 203.— CAN. 

e. In a proper case.] — If a 

new interrogatory appear to be proper 
8c not contained in the interrogatories 
already exhibited, such new inter- 
rogatory will be allowed. — Maxwell 
v. Bond (1743), 2 How. E. E. 616.— 
IR. 

f. .] — The ct. will, 

when necessary, allow pltf. to deliver 
further interrogatories in addition to 
those delivered with the summons & 

? laint. — Thompson v. Wynne (1867), 
. R. 1 O. L. 600.— IR. 

g. As to documents — Whether al- 
lowed if affidavit of documents 
sufficient. ] — Further interrogatories as 
to documents will not be allowed when 
a sufficient affidavit of documents has 
boon already made. — Cuming v. Bailey 
(1895), 30 I. L. T. 11.— IR. 

PART IV. SECT. 8, SUB-SECT. 1. 

h. General rule.] — In answering 
interrogatories deft, must confess, or 
traverse the substance of eaoh charge 
in the bill. Particular charges must 
be answered particularly 8c precisely, 
8c not in a general maimer. 

Where deft, is interrogated as to tho 
receipt of particular sums of money, it is 
not sufficient to refer to an account an- 
nexed to his answer, as showing what 
he had received, unless he Btates that 
it is the best account he can give. 

If he states that an account annexed 
to his answer contains all the informa- 
tion he is able to give on a particular 
question, it is sufficient ; though it 
was his duty to have kept a more 
particular account. 
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Sect . 8. — The gnawer : Sub-sect. 1.] 

deft, to say, “ that he has heard & believes it may 
be true, but he does not of his own knowledge 
know, etc.” — Agar v, Beotive (1823), 1 L. J. O. S. 
Oh. 132. 

1733. Party stranger to matters inter- 

rogated to.] — An answer as to matters to which 
deft, was not alleged to be privy, that they might 
be true for any thing he knew to the contrary, 
followed by an averment that he was a stranger to, 
& could not form any belief respecting them, is 
sufficient. — Amhurst v. King (1825), 2 Sim. & St. 
183 ; 3 L. J. O. S. Ch. 90 ; 57 E. R. 315. 

1734 . .] — There is no rule, that a deft, must 

answer affirmatively or negatively his own recent 
facts. All that the ct. can do, is to compel a deft, 
to afford such a discovery as he swears he is able 
to give. — Nelson v. Ponsford (1841), 4 Beav. 41 ; 
5 Jur. 332 ; 49 E. R. 252. 

1735. .] — Where pltfs. in a suit moved for 

leave to deliver interrogatories to deft, which, 
inter alia , inquired whether any <fe what documents 
relating to the suit were in the possession of deft., 
the application being founded on an affidavit by 
pltfs. & their proctor which stated their belief 
that material benefit in the suit would be derived 
from the discovery they sought, & that they had 

Deft, is bound to answor an inter- 
rogatory if it is nertiiient to the case 
made by the bill, though it is not 
founded on any specific charge in the 
bill ; Sc Scmble : he should answer 
an interrogatory whether it is material 
or not. 

Deft., filling the offices of trustee & 
executor, is bound to answer an inter- 
rogatory, whether his accounts dis- 
tinguish the receipts & charges as 
trustee from thoso as executor. It is 
not sufficient to refer pltf. to the 
accounts. 

Deft, is bound to answer as to his 
own transactions, &, if necessary, to 
obtain information to enable him to 
do bo ; but ho is not bound to seek 
information as to transactions not his 
own, 8c of matters equally accessible 
to the pltf. 

As a general rule, if deft, professes 
to answor, he must do so fully ; & he 
cannot protect himself from the conso- 
quenoes of an insufficient answer by 
objecting that the interrogatory is 
not warranted by the bill, or that the 
pltf. has no equity. 

An answer which states a conclusion 
of law is sufficient. 

When an answer denies or ignores 
a matter inquired after, it must bo 
as to the deft.‘s knowledge, informa- 
tion or belief. 

Defendant may be interrogated as 
to the contents of writings, decrees, 
etc. 

Where the discovery would be 
material to the case made & the relief 
prayed by the bill, a deft, may be 
interrogated as to the amount of his 
property, & his ability to pay ; but 
he is not bound to answor a mere 
hypothetical interrogatory. — Hend- 
ricks r, Hallett (1867), 1 Han. 186. — 

CAN. 

1782 i. Answer according to know • 
ledge, information and belief,] — In an 
action for breach of contract to deliver 
timber, pltfs. administered inter- 
rogatories to deft, a timber merchant 
& importer who employed many 
persons, who might have knowledge 
of the matters interrogated which 
deft, himself might not possess : — 

Held : in the circumstances, in ad- 
dition to stating that the interrogatories 
were answered to the best of his know- 
ledge, information, Sc belief, deft, 
should also state that they were 
answered after proper inquiries had 
been made from nis servants Sc agents. 

— Ormond v. Gunneisen (1920), 


good cause of action on the merits, the ct. over- 
ruled deft.’s objection that the affidavit contained 
no statement of pltf.’s belief that some document, 
to the production of which they were entitled, was 
in the possession or power of deft., & where, in 
answer to an interrogatory, deft, replied, “ I am 
personally wholly unacquainted with the facts 
... & am unable to answer from my own know- 
ledge save as hereafter ” : — Held : the answer was 
insufficient ; deft, was bound to answer according 
to her information or belief. — T he Minnehaha 
(1870), L. R. 3 A. & E. 148 ; 23 L. T. 747 ; 19 
W. R. 304 ; 3 Mar. L. 0. 618. 

1736. Party unable to recollect contents of 

letter.] — In an action for libel, one of pltf.’s inter- 
rogatories required deft, to state whether she had 
not written & sent letters to a third person making 
certain defamatory statements of pltf. set out in 
the interrogatory, or statements to the same pur- 
port & effect, & to set out as fully as she could 
what her statements were. Deft, answered that 
to the best of her recollection & belief she never 
wrote any letters making the statements set out in 
the interrogatory, “ or any of those exact state- 
ments ” ; that she did write a letter to the third 
person, but that she had no copy of it, & was 
unable to recollect “ with exactness ” what the 


V. L. R. 402.— AUS. 


1732 ii. 


-. ] — It is not sufficient for 


deft, in answer to an interrogatory, to 
deny having any knowledge, without 
stating his information and belief. — 
Hannaghan i?. Hannaghan (1896), 1 
N. B. Eq. Rep. 395.— CAN. 

1782 iii. .] — Laugiilan v, Pres- 

cott (1896), 1 N. B. Eq. Rep. 342.— 
CAN. 


1782 Iv. 


-.1 — Where a pltf. was 


properly interrogated as to the exist- 
ence of a document in a publio office, it 
was held that he was not bound to 
seek knowledge as to the fact, but that, 
if he had such knowledge or information 
or belief upon the subject, he should 
answer fully as to his knowledge, 
information & belief. — Scott v. 
Sproul (1900), 2 N. B. Eq. Rep. 81. — 
CAN. 


1732 v. .]- 

testator by his 


The hill alleged that 
will bequeathed a 


fourth part of his estate to be divided 
equally among the four children of his 
son who were living at the date of the 
will ; that pltf. was one of the children, 
& a beneficiary under the will. Defts., 
trustees under the will, to inter- 
rogatories whether pltf. was not one 
of the four children of the son 
mentioned in the will, & living at the 
date thereof, & benofloially entitled 
thereunder to some & what interest 
in the estate, after admitting the will, 
answered that they did not know that 
pltf. was one of the ohildren of the son, 
that she was living at the date of the 
will, Sc that Bhe was beneficially 
entitled to an Interest In the estate, 
although they were so informed & 
believed : — Held : sufficient. Specific 
information should be given in answers 
upon facts within the knowledge of the 
party answering. Sc the matter should 
not be left to inference. — Crosby v. 
Taylor (1903), 24 C. L. T. 241 ; 2 
N. B. Eq. Rep. 513.— CAN. 

1732 vi. .] — To an interrogatory 

to sue out particulars of a claim of debt 
by deft. 0. against deft, co., deft. C. 
answered that he believed that 
schedules (which contained the informa- 
tion sought) attached to the answer 
of deft. oo. were true : — Held . the 
Interrogatory relating to the matter 
within deft. 'a knowledge, he should 
have made positive oath of the cor- 
rectness of the schedules, or that they 
were correct to the best of his know- 
ledge, information. Sc belief, accounting 
for nis Inability to swear positively to 


their correctness. — Lodge v. Calhoun 
(1905), 25 C. L. T. 3.— CAN. 

1782 vii. .] — Boynton v. Givan 

(1906), 1 E. L. R. 482.— CAN. 

1732 viii. .] — Where dofts., in 

answering interrogatories filed as part 
of the bill, neglect to state their belief, 
or, when required to set out a docu- 
ment at length, neglect to do so with- 
out assigning a sufficient reason, the 
answer is insufficient, & exceptions on 
that ground will be allowed. If, 
however, the interrogatories relate to 
matters which are altogether irre- 
levant, the exceptions will bo overruled. 
— Golden v . MoGivkry (1908), 4 
N. B. Eq. Rep. 42 : 6 E. L. R. 84.— 
CAN. 

1732 ix. .] — A deft, who has acted 

entirely through his solr.. Sc has him- 
self no personal knowledge, must state 
in his answer, when required to do so, 
the knowledge that he has of the 
matters he is interrogated upon, 
basing his answers upon the informa- 
tion given him by his solr. — Fenkty v. 
Johnston (1909), 4 N. B. Eq. Rep. 
101 ; 6 E. L. R. 213.— CAN. 

1732 x. .] — Motion by defts. for 

further examination of pltf. for dis- 
covery -.-—Held : pltf. had disclosed 
all the facts within his knowledge & 
that he was bound to ascertain. — 
Stuart v. Bank op Montreal (1912), 
23 O. W. R. 205 : 4 O. W. N. 218 ; 0 
D. L. R. 870.— CAN. 


1732 xi. 


-•]— A party to an action 


WHO is examined for discovery may be 
required to inform himself on all 
matters material to the issue Sc to 
impart suoh information to the othei 
party^ B ondar v. Ubinovitch, [ 1918 ] 
i w. w. R. 657 ; 11 Saak. L. A 64.— 
CAN. 

1732 xii. ,] — When a party is 

interrogated as to his knowledge, 
information. Sc belief, an answer as to 
knowledge sc information, but not as 
to belief, is not sufficient. A general 
answer to a particular interrogatory 
is not sufficient. — Reynolds v. Bloom - 
field (1858), 8 L o. L. R. App. 14; 
11 Ir. Jur. 31.— IR. 

1732 xiii. .] — An answer in which 

resp. stated as to his “ knowledge " 
was sufficient although he did not 
proceed to state as to his “ belief ” 
or “ information/' — Imperial Mer- 
cantile Credit Assoon. v, Hunting- 
don (1872), I. R. 6 C. L. 545,— IH. 
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statements contained in it were : — Held : the 
answer was sufficient. 

The rule at common law certainly was that, 
where a person was asked on interrogatories to 
verify the contents of an existing written document 
not in his possession, a demand to see the docu- 
ment before he answered was always allowed. I 
do not think the Judicature Acts have altered 
that rule, nor do I think that any law or authority 
exists by which a person can be compelled to set 
out his imperfect recollection of a document not 
produced for Ids inspection, which is not suggested 
to be lost or beyond the jurisdiction of the ct. 
(Bowen, J.). — Dalrymple v. Leslie (1881), 
8 Q. B. D. 5 ; 51 L. J. Q. B. 01 ; 45 L. T. 478 ; 
30 W. B. 105, D. C. 

1737. .] — Lyell v. Kennedy (No. 2), No. 


1849, post. 

1738. — 

1739. 


.] — Foaices v. Webb, No. 1750, post. 
.1 — Pltfs., being the owners of several 
letters patent relating to the manufacture of 
saccharin, commenced an action for infringement 
against defts., who denied infringement Sc the 
validity of the letters patent. Pltfs., who claimed 
to be entitled in England to all known processes 
for making saccharin, delivered interrogatories for 
the examination of deft., of which the first asked, 
inter alia Sc in effect, whether deft, had not sold 
in England certain compounds, Sc whether the 
same were manufactured m England, Sc where, Sc 
by whom, Sc how, Sc from whom did the deft, 
obtain the compounds so manufactured in Eng- 
land ; whether the same were manufactured 
abroad, & where, Sc by whom ; whether deft, 
imported into England the compounds in question, 
&, if so, how Sc from whom, &, if not, how Sc from 
whom did deft, obtain the same. The answer by 
deft, stated that he had sold in England the com- 
pounds, that he had no knowledge as to where or 
by whom the same were manufactured, but he 
believed on the Continent of Europe ; that he had 
no knowledge as to by whom the same were manu- 
factured, & he declined to state his belief on this 
point, or from whom he obtained the same. An 
order was made for a further Sc better answer. 
Deft, appealed : — Held : under the circumstances 
the order appealed from ought not to be dis- 
turbed. — S accharin Corpn., Ltd. v. Haines, 
Ward & Co. (1898), 15 B. P. C. 344, C. A. 

Annotation : — Reid. Akt. ftir Autogene Aluminium Sohweis- 

sung v . London Aluminium Co.. [1919] 2 Ch. 67. 

1740. Answer affirming belief only,] — In 

a libel action defts. pleaded justification, Sc gave 
particulars containing extracts from a newspaper 
for which pltf. was responsible. Defts. then 
administered to pltf. the following interrogatory, 
“ Are not all or some, & which, of the statements 
of fact contained in such extracts untrue ? ” 
Pltf. made answer that “ in my firm belief none 
of the statements of fact contained in the extracts 
is untrue ” : — Held : as pltf. had affirmed as to 
one of the three elements of knowledge, informa- 
tion, Sc belief, without affirming as to all three, 
defts. were entitled to an order for a further Sc 
better answer to the interrogatory. — D ouglas 
v. Morning Post, Ltd. (1923), 39 T. L. B. 402, 
C. A, 

1741. All documents must be consulted.] — It is 
not impertinence to state by amendment of the 
bill, part of the answer, by way of pretence, Sc 
interrogate as to it. 

Qu. : whether one of two partners, who has 
retired from an active concern in the business, can 
be compelled to look into the partnership accounts, 
to state the result of them, as to particular trans- 
actions, which the acting partner had transacted ? 


— Seeley v. Boehm & Taylor (1817), 2 Madd. 170 ; 
50 E. B. 300. 

1742. If in power of party to do so.] — A 

deft, who was examined in the master’s office as to 
the contents of books in which he was jointly 
interested with other persons, stated, that he was 
not acquainted with the contents of the books. Sc 
that his partners refused to allow him to take 
copies of or to inspect them. The examination 
being reported insufficient, Sc the report being 
excepted to : — Held : deft, was bound to do all he 
could to obtain the information which was asked 
for, &, as he had not applied personally to inspect 
or copy the books, his examination was insufficient, 
— Bute (Marquis) v. Stuart (1842), 12 L. J. Oh. 
140 ; 7 Jur. 291, L. 0. ; subsequent proceedings , 
sub nom. Stuart v . Bute (Lord) (1843), 13 Sim. 
453 ; sub nom. Bute (Marquis) v. Stewart (1844), 
2 L. T. O. S. 494, L. 0. ; previous proceedings , 
sub nom. Stuart v. Bute (Lord) (1842), 12 Sim, 
400. 

1743. .] — Where a deft, is inter- 


rogated as to the contents of the books of a co. in 
which he is a partner, Sc the question is one which 
he is bound to answer if he can, it is no excuse for 
not answering to say that the books are in the 
custody of the officer of the co., & that his partners 
will not allow him access to them. If he has a 
right to inspect the documents, he is bound to 
enforce that right, Sc the ct. will, if necessary, give 
him time for that purpose — T aylor v. Bundell 
( 1843), 1 Ph. 222 ; 13 L. J. Ch. 20 ; 2 L. T. O. S. 
116 ; 7 Jur. 1073 ; 41 E. B. 010. 

Annotations : — Folld. Bute v. Stuart (1842), 12 L. ,T, Ch. 140 ; 

Bute Vt Stewart (1844), 2 L. T. O. S. 494. Reid. Ellwand 

v. M* Donnell (1844), 8 Bear. 14. 

1744. -.] — Deft, is bound to make dis- 
covery of all matters relating to the suit of which 
he by himself or through his partners or servants 
has the means of acquiring information within his 
power ; Sc it forms no excuse that the information 
to which he has a legal right is wrongfully with- 
held ; under such circumstances he must take the 
proper legal means to obtain redress in order that 
he may be able to make the discovery required. — 
Bute (Marquis) v. Stewart (1844), 2 L. T. O. S. 
494, L. C. ; previous proceedings , sub nom . Stuart 
v. Bute (Lord) (1843), 13 Sim. 453 ; sub nom. 
Bute (Marquis) v . Stuart (1842), 12 L. J. Ch. 
140, L. C. ; sub nom. Stuart v. Bute (Lord) 
(1842), 12 Sim. 400. 

1745. .] — Mertens v. Haigh, No. 340, 

ante. 

1746. Documents numerous & access 

afforded to opponents.] — Defts., husband Sc wife, 
having answered a bill, seeking the accounts of a 
business in question in the suit extending over 
upwards of thirty years, in which pltf. had been a 
partner with the deft, husband, for the last ten 
years, an order was made, under which pltf. 
obtained access to all the documents. Pltf. 
amended his bill, introducing interrogatories as to 
minute particulars of the dealings Sc accounts ; 
defts., by their answer to the amended bill, stated 
that they had no means of ascertaining the 
particulars inquired after, except by the books in 
defts.’ possession, which were eighty in number, 
Sc the nooks in the possession of pltf. Sc deft., 
which were sixty in number ; Sc alleged that pltf. 
had had access to all the documents, Sc that pltf.te 
professional accountant had examined them, Sc 
made many extracts therefrom ; Sc also that the 
books were ordinary business books, kept with 
regular entries ; Sc that, to set forth the accounts 
as required, would subject defts. to an oppressive 
amount of labour ; & they submitted that they 

Q 2 
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Sect. 8. — The answer : Sub-sect. IQ 

were not bound to answer such interrogatories in 
detail. Upon pltf.’s exception to this answer : — 
Held : though the answer was technically insuffi- 
cient, yet the ct., having regard to the bill & 
answer, was bound to consider what object pltf. 
could gain by a more full answer ; &, in the absence 
of an allegation that anything had been fraudu- 
lently or erroneously inserted in or omitted from 
the accounts, the ct. could not see any object to be 
gained by pltf. by a more full answer, & overruled 
the exception. — White v. Barker (1852), 5 De G. 
& 8m. 746 ; 20 L. T. O. 8. 152 ; 17 Jur. 174 ; 
64 E. R. 1327. 

Annotation : — Apprvd. Lockett v. Lookett (1869), 4 Ch. App. 

336. 

1747 , .] — a deft, who, by answer, 

denies pltf.’s right to an account, but makes 
admissions sufficient for the purposes of the suit 
up to decree, cannot be required to give, by answer, 
further accounts. 

A bill was filed by one partner to set aside an 
agreement under which the partnership had been 
dissolved, & alleged that the other partner had 
represented a certain debt to be bad which was not 
so. The interrogatories asked deft, to set forth 
what sums he had received in respect of this debt, 
& also to set out the partnership accounts. Deft., 
by his answer as to the debt, set forth the particu- 
lars as to a patent assigned to him by the debtors, 
& proceedings connected therewith, & said that he 


had received an account of his interest in the 
atent more than the amount of the debt ; & by 
is answer as to the accounts deft, said that 
they were very extensive, that pltf. had always 
access to the books, & that deft, had no means of 
giving the information sought except by referring 
to the books, & could only give the particulars 
required by employing an accountant, & sub- 
mitted that he ought not to be obliged to set forth 
the accounts : — Held : the answer was sufficient. — 
Lockett v . Lockett (1869), 4 Ch. App. 336 ; 
38 L. J. Ch. 290 ; 17 W. R. 476, L. JJ. 

Annotations: — Apld. Thompson v. Dunn (1870), 18 W. R. 

334 : Wier v. -Dicker (1872), L. R. 14 Eq. 25. 

1748. Information obtainable from agent — Must 
be disclosed.] — The words “ knowledge, informa- 
tion, remembrance, & belief,” stated at the 
commencement of an answer, as applying to the 
whole, will govern the whole answer. 

If a bill state a fact, not denied by the answer, 
by which it appears, that deft, had the means of 
making an inquiry, he must answer as to his belief, 
resulting from such inquiry. — Neatk v. Marl- 
borough (Duke) (1836), 2 Y. & C. Ex. 3 ; 5 
L. J. Ex. Eq. 98 ; 160 E. R. 288. 

Annotation : — Reid. Martineau v. Cox (1837), 2 Y. & O. Ex. 

638. 

1749. .] — Where defts. were asked to 

discover the contents of certain minute books of an 
abandoned railway project, of which they had 
been managing directors : — Held : the refusal of 
their late secretary to furnish the requisite informa- 


1748 i. Information obtainable from 
agent — Most be disclosed .] — Under the 
Saskatchewan rules of ct. the same 
principles apply to an examination for 
discovery in aid of execution as to an 
examination for discovery before trial. 
The party examined is bound to obtain 
information, & answer thereon, as to 
matters done by his agents & servants 
in the course of their employment or 
ho must show suffloient reason for not 
doing so. Ho must, if necessary, 
examine documents in his possession 
or power. All documents which he 
has a right to inspect, provided he can 
onforco that right, arc in his power. 
Hut there is no obligation on him to 
apply for information to persons who 
are not or have not been bis agents, nor 
to seek information which is equally 
accessible to both parties, Sc which 
is not either in his own possession or 
knowledge or that of his agents or 
persons within hiB control. No order 
can bo made for examination of deft, 
for discovery on matters on which 
he swears he is Ignorant Sc where it 
does not appear that he has the means 
of acquiring tho knowledge. The ct. 
can give pltf. no more than what deft, 
swears he is ablo to give, & it cannot 
on the Question of insuilioiency try 
whetbor it is true or not. — Badger v. 
Torosoff, [1919] 1 W. W. R. 919.— 
CAN. 

1748 ii. Officer of com- 

pany .] — Upon the examination for 
disoovery of an officer of an incor- 
porated co., in an action brought 
against the co. by a person whoso 
building they supplied with eleotrical 
power, to recover damages for injury 
by fire which bo alleged to have boen 
caused by their negligence, the do- 

S onent, being asked whether on the 
ate of the fire there was any indication 
at the power house or deft. *s works 
that there was any trouble or breakage 
in the wires on the circuit by which 

S ower was supplied to pltf., answered 
nat there were such indications : — 
Held : he was bound to answer the 
further question as to what the Indica- 
tions were, if he had knowledge of the 
facts ; & if he had not such knowledge, 
but could obtain it from a servant of 
delta, who acquired the knowledge in 
the course of his employment, he was 


bound to obtain it so as to enable him 
to answer the question ; & even if 
the information which the deponent had 
was obtained for thepurooso of enabling 
counsel to advise, Sc he could claim 
privilege for it, he was bound, never- 
theless, to obtain the information 
anew for the purposes of discovery. — 
Harris r. Toronto Electric Light 
Co. (1899), 18 P. Ii. 285.— CAN. 


iii. .] — If an 

officer of a co. on his examination states 
that he does not know whether or not 
certain documents exist which, by the 
rules of tho co., should be in existence, 
ho will he ordered to enquire & obtain 
tho information necessary to enable 
him to answer fully & explicitly. — 
Bain v. Canadian Pacific Ry. Co. 
(1905), 15 Man. L. R. 544.— CAN. 


1748 iv. Vse of memo- 

randum prepared by solicitor .] — On the 
examination of an officer of a co. for 
discovery, it Is not competent for him 
to make use of a memorandum prepared 
by the co.’s solr. purporting to contain 
the information asked for, if he knows 
nothing of tho facts otherwise than 
as stated in the memorandum Sc has 
not verified its accuracy, or to rofusc 
to answer proper questions withoul 
referring to the memorandum on the 
ground that he has no personal know- 
ledge of the matters Inquired into 
It is the duty of the officer in such a 
cose to investigate for himself the 
original sources of information in the 
possession or under the control of any 
officer of the co. Sc come prepared to 
answer all relevant questions without 
the aid of any memorandum unless 
prepared by himself or, otherwise, 
under such eiroumstanoes that he 
can pledge his oath to its accuracy. — 
Fraser v. Canadian Pacific Ry. Co. 
(1906), 4 W. L. R. 525.— CAN. 

1748 v. - When practice 

applies .3 — Where the officer of a co.- 
p arty is orally examined for disoovery, 
the English practice requiring him to 
inform himself by inquiry from other 
offioers or servants of tne oo. as to 
relevant matters not within his know- 
ledge, is not applicable. In British 
Columbia, there are two distin ct modes 
of obtaining this kind of discovery, 
namely, by means of written inter- 


rogatories & by oral examination ; Sc 
the English practice referred to applies 
only when the procedure by inter- 
rogatories is adopted. — B rydon Jack 

V. VANCOUVER PRINTING SC PUBLISHING 

Co. (1911), 16 W. L. Ii. 262 ; 10 

B. C. R. 55.— CAN. 

It is 

duty of tho officer of a oo. who is 
examined to prepare himself to make 
discovery by obtaining information 
from the otbor servants or agents of 
the co. who have personally conducted 
the transaction in question. — Nichols 
Sc Shepard Co. v. Skedanuk (1912), 
22 W. L. It. 114 ; 6 D. L. R. 115; 5 
Alta. L. R. 110.— CAN. 

1748 vii. .3 — Answers 

by the officer of a corpn. to interroga- 
tories are to be made after full inquiries 
& investigation os required by the rule 
in order to savo tho calling of numerous 
witnesses, & to Bave expense at the 
trial ; tho answers are really not the 
answers of the officer but of the corpn., 
Sc are, so long as they remain un- 
amended, admissions of fact binding 
the corpn. — Pyne v. Canadian Pacific 
Ry. Co., [1917] 3 W. W. R. 836; 28 
Man. L. R. 266.— CAN. 

1748 viii. .]— Not- 

withstanding that the Rules provide 
that the examination for discovery of an 
officer of a co. may be used in evidence 
against it, it is still the duty of such 
officer to acquaint himself with the 
foots in question not within his personal 
knowledge which are within the 
personal knowledge of other officers, 
servants or agents of the co., who have 
acquired such knowledge in such 
capacity, & to answer questions 
thereon, unless ho shows it would he 
unreasonable to require him to do so, 
as that such servants havo left the co.’s 
employment or it would oocasion un- 
reasonable expense or delay. — Gid- 
dings v. Canadian Northern IiY. Co., 
[1919] 1 W. W. R. 909; [1919] 3 

W. W. R. 15.— CAN. 

k. Order made per in curiam.] — The 
order giving leave to Interrogate was 
made by consent Sc directed to one 
deft, personally & also in his capacity 
as an officer of the other deft., a limited 
co. The former deft, was not at the 
date of the order, or at any material 
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tion to enable them to answer, was no sufficient 
excuse for not giving the discovery sought. 

Defts. have not done all that is in their power 
to afford the discovery sought by pltf. They have 
only to apply to the person who has been their 
officer, who was the secretary to the co., & he 
might enable them to give more satisfactory 
answers. Their letters to that officer appear to 
have the effect to put him on his guard against 
communicating the required information. As it is 
in their power they are bound to put in more 
satisfactory answers (Lord Cottenham, C.). — 
Leahy v. Milton (Lord) (1848), 11 L. T. O. S. 
301, L. C. 

1750. .] — If a deft, puts in an answer 

to an interrogatory, which is acquiesced in by 
pltf., & the bill is afterwards amended, leaving the 
interrogatory & the corresponding statement 
unchanged, but varying an antecedent which 
alters the meaning of such statement, pltf. is not 
entitled to a new answer to such interrogatory, 
unless he specially requires it ; but a deft, who 
acquiesces in the new meaning of the statement by 
professing to answer it, must do so fully. 

An answer may be verbally full, but technically 
insufficient, as where a deft, sets up his ignorance 
of facts as to which he has plainly the means of 
obtaining the information required. 

Where the answer of persons engaged in working 
a coal mine stated that they could not, as to their 
belief or otherwise, set forth the mode of working : 
— Held : the answer was insufficient ; the ct. 
assuming, that they must have workmen under 
their control from whom such information might 
be derived, & which defts. were bound to afford. — 
A.-G. v. Rees (1849), 12 Beav. 50 ; 50 E. R. 979. 

Annotations : — Apld. Bolckow v. Fisher (1882), 10 Q. B. D. 

1 61. Reid. Bridgwater v. Do Winton (1863), 12 W. It. 40 ; 

Ilasbotham v. Shropshire Union ltys. & Canal Co. (1883), 

24 Ch. D 110 ; Alfiott V. Smith (1895), 43 W. II. 597. 

Mentd. Wich v. Parker (1856), 22 Beav. 59. 

1751 . -.] — Southwark Water Co. v. 
Quick, No. 714, ante . 

1752 . Unless agent has left employ- 
ment.] — (1) A party to a cause is not excused from 

time, an officer of deft. co. : — Held : 
the order, so far as it directed the 
former deft, to answer on behalf 
of deft. eo. was made per incuriam 
Sc he should not bo ordered to comply 
with it. — WlNTERBOTTOM V . VARDON, 

[1921] S. A. S. II. 364. — AUS. 

l. Party interrogated in custody .] — 

The answers of a deft, in custody to 
interrogatories by pltf. after an order 
for the allowance, must not only bo 
full, but satisfactory. — Sanderson v. 

Cameron (1839), 1 Ont. Dig. 504. — CAN. 

m. Confined to relevant interro- 
gatories.] — Where some defts. aro 
concerned only in parts of the trans- 
actions set forth in the bill, they 
should only be required to answer such 
of the interrogatories as relate to those 
transactions. — F rye v. Prescott 
(1869), ( 1825-9 7 ).N. B. Dig. 648.— CAN. 

n. .] — Deft, is bound to 

answer all interrogatories when dis- 
covery asked for is material to enable 
the ot. to determine as to representa- 
tions made, & whether pltf. Is entitled 
to the relief prayed for. 

Deft, is not bound to answer any 
Interrogatories not founded on charges 
in the bill. — U nion Mutual Life 
Insurance Co. v. Gilbert (1885), 

25 N. B. R. 221.— CAN. 

o. ,] — The whole machinery of 

pleadings, particulars & discovery by 
production of documents & examina- 
tion of parties, is for the purpose of 
enabling an action to be fairly & 
properly tried. Pltf. claimed com- 
missions on insurance offootod ; deft. 


answering interrogatories relevant to the question 
in issue on the ground that they are as to matters 
which are not within such party’s own know- 
ledge, but are only within the knowledge of 
agents or servants, if derived in the ordinary 
course of their employment. He is bound to 
obtain the information from such agents or 
servants, unless he show that it would be unreason- 
able to require him to do so, as that either such 
agents or servants have left his employment, or it 
would occasion unreasonable expense or an 
unreasonable amount of detail or the like. 

Therefore in an action by cargo owners against 
the owners of a ship, for a loss alleged to have 
arisen frorn negligence in the navigation of such 
ship by which she ran ashore & was stranded, an 
answer by defts. to interrogatories as to what was 
done by those on board with regard to such naviga- 
tion at the time of the accident, stated in substance 
that defts. were not on board at the time & had no 
knowledge or information respecting the matters 
inquired into, except as appeared by the protest of 
which pltfs. had had inspection : — Held : insuffi- 
cient, as it did not appear that there was any 
difficulty in defts.* obtaining the required informa- 
tion from those who were in charge of the ship at 
the time of the accident. 

(2) Effect of Jud. Acts on mode of procedure 
discussed ( see No. 8, ante). — Bolckow v. Fisher 
(1882), 10 Q. B. D. 181 ; 52 L. J. Q. B. 12 ; 47 
L. T. 724 ; 31 W. R. 235 ; 5 Asp. M. L. C. 20, 
C. A. 

Annotations : — As to (1) Distd. Grumbrecht v. Parry (1883)» 
49 L. T. 570 ; Iiasbotham v. Shropshire Union Rys. & 
Canal Co. (1883), 24 Ch. D. 110 : L. T. & S. Ry. v. Kirk & 
Randall (1884), 51 L. T. 599. Consd. Alliott v. Smith, 
[1895] 2 Ch. 111. Distd. Welsbach Incandescent Gas 
Lighting Co. v. New Sunlight Incandescent Co., [1900] 
2 Ch. 1. Reid. Vivian v. Little (1883), 11 Q. B. D. 370. 
As to (2) Reid. Grumbrecht v. Parry (1883), 49 L. T. 570 ; 
Rasbotham v. Shropshire Union Rys. & Canal Co. (1883), 
24 Ch. D. 110 : Welsbach Incandescent Gas Lighting Co. 
v. New Sunlight Incandescent Co.. [1900] 2 Ch. 1. Generative 
Mentd. Wells v. Smith, [1914] 3 K. B. 722. 

1753 . .] — In an action against a tram- 

way co. for negligence, interrogatories were 
administered to defts. asking, inter alia , whether 

answered upon the examination for 
discovery. — Hamilton v. Quaker Oats 
Co. (1920), 46 O. L. R. 309.— CAN. 

q. .] — The bill stated that 

deft., a stockbroker, had converted 
old 31 per cent stook, which he had 
received as the attorney for pltf., to 
his own use, & prayed a retransfer. 
Deft., in answer, said that, on the dis- 
solution of a partnership between him 
Sc H. W., & formation of two new 
establishments for carrying on tho 
business of brokors, he, by tho 
directions of pltf., Sc other customers 
of the old firm, transferred to H. W. a 
large specified sum of like stock, in 
which was included the stock belonging 
to pltf. Sc tho other customers of tho 
old firm who were similarly circum- 
stanced. Pltf. amended his bill, stating 
the dofonco as a pretence, & inter- 
rogated as to tho quantity of stook 
vested in the old firm at the time of 
the dissolution. Sc tho quantity that 
belonged to each of the customers of 
the old firm at that time, & the narno of 
Sc quantity of stook belonging to each 
of thorn, Sc the name of Sc quantity of 
stock belonging to tho customers ot 
tho old Ann who transferred their 
business to II. W.. Sc the same of these 
who continued their business with 
deft. : — Held : deft, was bound to 
answer tho interrogatories so far as 
they related to the old 31 per cent 
stook, but not as to other stooks. — 
Flanagan v. Williams (1837), 2 
Jo. Ex. Ir. 557.— IR. 

r. No cause of action disclosed — 
When objection invalid. ] — Whero a deft. 


insurance oo. pleadod that pltf. ’a 
right to commission was dependent 
upon his abstaining from acting as 
agent for any other insurance co. ; 
pltf. replied that the agreement under 
which he sued was a new one, made at 
the termination of his agency for deft, 
co.. Sc that it was intended that the 
clause precluding him from acting for 
any other co., whioh formed part of 
his former agreement, should be 
dropped from the new one ; 8r, if 
this was not the construction of the 
document, he asked reformation ; he 
also said that the alleged breaches of the 
agreement were brought about by 
defts. employing deteotives to seduce 
him to violate tho agreement : — Held : 
(1) deft. R„ managing director of tho 
oo., must, upon his examination both 
as a deft. & as an offloer of deft. co.. 
answor proper questions arising out 
of tho correspondence. (2) Defts. 
should state whether they omployed 
detectives, Sc whether the persons whom 
pltf. was said to havo canvassed 
were employed by these dotoctives, 
Sc whether the breaches on whioh 
defts. relied wore those reported 
to them by the dqfcectivos. — Pearlman 
v. National Life Assurance Oo. 
(1917), 39 O. L. R. 141 ; 12 O. W. N. 
72.— CAN. 

p, .] — Rulo 327 entitles a 

party to examine the other, or the 
officer of the other if that other be a 
oorpn., “ touching the matters in 
question " in the action. That does 
not mean that all questions whioh 
may bo asked at a trial must bo 
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. — The answer : Sub-sect. 2.] 

such bill of exchange for £367 as in the bill men- 
tioned, a charge, that deft, drew & gave to the 
payee, or to H., to be by him indorsed, a certain 
bill of exchange or promissory note in the name of 
the firm, for the sum of £367, will justify the 
qualification of the answer to the question, & 
such an exception was determined not to be a 
material or valid exception, on opening which an 
injunction ought to be awarded. 

The test of the materiality of an exception is, 
to ascertain whether, if the answer excepted to 
should admit or deny the interrogatory, it would 
assist pltf.’s equity, or advance his claim to the 
relief sought by his bill. — B ally v . Kenrick & 
James (1824), 13 Price, 291 ; 147 E. R. 994. 
Annotation : — Oonsd. Jodrell v. Slaney (1847), 16 L. J. Ch. 

196. 

1767. .]— Ord. 38, of Aug. 1841, 

enabling a deft, by answer to decline answering any 
interrogatory, from answering which he might have 
protected himself by demurrer, applies as well 
where the demurrer constituting the protection 
must have been a demurrer to the belief, as where 
it would have been a demurrer to the discovery 
only. 

Under Ord. 74 of Apr. 1828, the master does 
not, on the ground of immateriality, overrule 
exceptions for insufficiency, unless it is clear that 
the question cannot bo material . If the material ity 
be doubtful, the case is not within the order. 

Construction of an answer, containing a general 
denial of the facts charged in the terms of the 
charge, with a saving so far as the other state- 
ments in the answer admits or explains them. 

If deft, will simply answer in the terms of the 
bill, he avoids all difficulty on the subject ; but, 
if instead of doing so, he gives an answer which is 
not precise with reference to all the matters on 
which he is interrogated, & then endeavours to 
shelter himself under a general denial, coupled 
with the words “ except as aforesaid,” or similar 
expressions, he makes it often difficult to decide 
whether the answer is sufficient or not. The rule, 
since I have known the practice of the ct., has 
been, that wherever deft, denies the bill to be true, 

“ except as aforesaid,” or “ except as appears by 
the other parts of the answer,” if there be not 
found on the answer a clear & sufficient statement, 
which, to a reasonable extent, meets the whole 
case, the answer is deemed to be evasive (Shad- 
well, V.-O.). — Tipping v . Clarke (1843), 2 Hare, 
383 ; 67 E. It. 167. 

Annotations: — Oonsd. Kaye v. Wall (1845), 4 Haro, 283. 

Refd. Drake v. Drake (1843). 2 Hare, 647 ; Ashworth v. 

Roberts (1890), 45 Oh. D. 623. Mentd. Albert (l»rinco) t>. 

Strange (1849), 1 H. & Tw. 1 ; Morison v. Moat (1851), 

9 Hare, 241 ; Marshall v. Watson (1858), 25 Beav. 501 ; 

Merryweathor v. Moore, [1892] 2 Ch. 518 : Robb v. Green 

(1895), 64 L. J. Q. B. 593 ; Ashburton v . Pape, [1913] 

2 Ch. 469 ; Alperton Rubbor Co. v. Manning (1917), 

86 L. J. Ch. 377. 

1768. .1 — Where it was objected that 

the answer to an interrogatory stated the defence 
to the action as well as a reply to the interrogatory, 
still as the latter part of the answer was a qualifica- 
tion of the former part, the whole was allowed to 
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stand. — Anon. (1876), Bitt. Prac. Cas. 112 ; 2 
Char. Cham. Cas. 62. 

1769. Prolix explanation.] — Where 

an interrogatory setting out a certain letter asking 
whether the party interrogated had written such a 
letter or one to the same purport &; effect at any 
time to any person was answered by ninety folios 
of matter giving the whole circumstances of the 
case : — Held: such an answer was irrelevant & 
embarrassing, although a reasonable & legitimate 
explanation of an interrogatory is relevant. — 
Lyell v. Kennedy (No. 4) (1884), 33 W. R. 44, 
D. C. 

1770. .] — Richards v . Crawshay 

(1892), 8 T. L. R. 446, D. C. 

1771. .] — Exceptions allowed on the ground 

of the answer being too general, & not sufficiently 
meeting the interrogatory in terms, & to its full 
extent. 

An interrogatory, enquiring whether there were 
not a bond fide consideration, & if not, what was 
the consideration : — Held : it would be sufficiently 
answered by a denial that there had been a bond 
fide consideration, the law recognising no other 
consideration. 

The ct. refused to allow deft, costs, in a case 
where only four out of 36 exceptions taken were 
allowed, five only having been argued & one of those 
overruled. — Daniels. Bishop (1824), 13 Price, 15 ; 
147 E. R. 906. 

1772. Immaterial variations.] — Generally 

considered, what is material is not impertinent. 
Therefore, an examination, setting out material 
accounts clearly, & conveniently, is not rendered 
impertinent by varying from the strict course 
pointed out by the interrogatories, nor by intro- 
ducing three columns of figures, so as to occasion 
blank columns in the office copy, although blank 
columns are an abuse. 

In a suit to redeem, cost of exceptions allowed 
to a report of impertinence in an examination put 
in by defts., to be costs in the cause. — Bally v. 
Williams (1825), M‘Cle. & Yo. 334 ; 148 E. R. 441. 

1773. .] — An information filed for the 

purpose of ascertaining boundaries & recovering 
a rent alleged to be due to the Crown out of lands 
belonging to deft., contained a general charge, 
that deft, had in his possession divers deeds, etc. 
relating to the “ lands & rents,” whereby the 
truth of the allegations in the information would 
appear. Deft., by his answer, denied that he had 
any deeds mentioning or relating to the rent, & 
in answer to the general charge, denied that he had 
any deeds, etc. relating to the “ lands & rent,” or 
whereby the truth, etc. would appear : — Held : the 
answer was insufficient. 

Qu. : whether upon an information or bill of 
this nature, deft, would or would not be compelled 
to produce all deeds relating to the lands, though 
not expressly relating to or mentioning the rent, 
the object of pltf. being to ascertain the identity of 
the lands. — A.-G. v . Dinorben (Lord) (1838), 
2 Jur. 129. 

1774. .] — A bill alleged that deft, had 

received certain sums from B. on behalf of pltf., & 
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1773 i. Answer must be specific .] — 
Deft, was asked in an interrogatory 
delivered by pltf., whether he had not 
sent the originals of copy notices 
marked A, B, etc., which were attached 
to the interrogatory. Tho inter- 
rogatory stated that the originals oonld 
be inspected at the office of pltf. 's 
solr. Deft, answered “ The originals 
of which the documents marked A, B, 
etc., purport to be copies ” were so 


sent : — Held : pltf. was entitled to a 
further answer not describing the 
copies as “ purporting ” to be copies. 
A Judge has no power to strike out, 
on summons, superfluous matter from 
an answer to an interrogatory. — 
Kino r. Commercial Bank (1920), 
V. L. It. 218.— AUS. 

1778 ii. .1 — An answer to an in- 

terrogatory must be in plain & positive 
language, 8c clear in meaning, so that 
it may bo safely put in evidence. — 


Scott v. Sproul (1900), 2 N. B. Eq. 
i Rep. 81. — CAN. 

1773 iii. .1 — In an action against 

a surviving trustee 8c exors. of a 
deceased trustee for alleged breaches 
of trust, the exors. pleaded plene 
administravit , & pltfs. having thereupon 
administered interrogatories, seeking 
for particulars of testator’s real 8c 
personal estate, 8c their administration 
of it, the exors.* answer was merely 
a repetition of their defenoe : — Held : 
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asked whether deft, did not, in fact, receive them, 
& whether on pltf.’s behalf, etc. The answer 
denied that deft, had received these sums on 
behalf of pltf . : — Held : it was insufficient. 

Where particular facts are alleged Sc there are 
sifting inquiries founded on them, a general denial 
is sufficient. 

Where a bill alleges specific payments to deft, 
by specific persons, at specific times, Sc the inter- 
rogatory asks generally, whether such or some 
other Sc what payments were not made, to deft., 
by such or some other & what persons, at such or 
some other Sc what times, the ct. will not enforce 
a discovery of all payments, by all persons, at all 
times, but will confine the discovery within 
reasonable limits. — Jodrell v. Slaney (1847), 10 
Beav. 225 ; 16 L. J. Ch. 195 ; 9 L. T. O. S. 49 ; 
11 Jur. 530 ; 60 E. B. 569. 

1775. .1 — Exceptions for insufficiency will 

be overruled, if they vary, in a material particular, 
from the form of the interrogatory, as where the 
interrogatory is in the present tense Sc the excep- 
tion is m the past. 

An interrogatory asked whether certain sums 
had not come to deft.’s hands, Sc whether he had 
not applied “ the same.” Deft, denied that any 
sums had come to his hands, but did not answer 
the remainder : — Held : the answer was sufficient. 

An interrogatory asked whether deft, had not 
had communication with A. & C. & other persons. 
The answer admitted communications with A., but 
denied any with any other persons, omitting the 
name of C. : — Held : being specially interrogated as 
to C., the general answer was insufficient. — Bruns- 
wick (Duke) v. Cambridge (Duke) (1849), 12 
Beav. 279 ; 50 E. R. 1068. 

1776. .] — (1) An answer to an interro- 
gatory, whether A. did not know that B. was at a 
time specified utterly or to some Sc what extent 
insolvent, stated that A. did not know that B. 
was at the time specified utterly insolvent, or 
insolvent to the extent beyond what he had heard 
from a third person, but the answer did not say 
from whom, or what was the precise nature of this 
communication : — Held : the answer was insuffi- 
cient. 

(2) Another interrogatory asked whether A. had 
not been informed by C. of B.’s insolvency. The 
answer was, that, except certain false & fraudulent 
representations, which were not further specified, 
C. had made no such representation as in the bill 
mentioned : — Held : the answer was in this 
respect also insufficient. 

Semble : (3) an answer since 15 & 16 Viet., c. 
86, & the General Orders made pursuant thereon, 
ought to t r verse with accuracy such parts of an 
interroga' / as are not intended to be admitted, 
(4) sine *ere are no degrees of insolvency, the 
words \ .jterly or to some Sc what extent insol- 
vent ” need not be particularly answered beyond 
the fact, insolvent or not. — Patrick v . Blackwell 
(1853), 17 Jur. 803. 

1777. .] — Where a married woman’s 

separate property, not the subject of the suit, is 
sought to be made liable for rents improperly 
received by her or a trustee for her, Sc discovery 
is sought as to the particulars of such separate 

pltfa. entitled to further & more specific 
answer. — S t. George v . St. George 
(1887), 19 L. R. Ir. 225.— IR. 

f. What amounts to pro - 

. J — Deft, being required to Bet 

rth whether a document in pltf.’s 

ssession, purporting to have been 
jned by the person under whom deft, 
drived, w& 8 correctly stated in the 
bill : — Held : not prolix, to state that 


property, it is not sufficient that she answers that 
she has some separate estate : — Held : exceptions 
to such an answer would be allowed. — W right v. 
Chard (1857), 5 W. R. 857. 

1778. .] — (1) A father & son were living 

together. The father being indebted to the son 
conveyed to him certain freehold lands, for an 
alleged consideration of £11,000. This trans- 
action was impeached, & a bill filed to set aside 
the conveyance, on the ground (inter alia), of 
no consideration. Interrogatories were filed re- 
quiring deft., the son, to set forth what his 
resources were from which he had paid the con- 
sideration, with the amount & value of the 
income thereof. Deft, answered that he had 
private resources, partly his own Sc partly his 
wife’s, but did not state the amount, or value, or 
annual income thereof: — Held: the answer was 
insufficient, the question of value being especially 
material to establish pltf.’s case. 

(2) By another interrogatory it was sought to 
be discovered how, when Sc where the considera- 
tion money had been paid. Deft, answered that 
£4,000, part of it, was money owing to him by his 
father, & so in his hands, & the rest he had paid 
by a cheque on his banker : — Held : this answer 
was insufficient, as not showing how deft, had the 
£4,000 in the hands of his father at the time, & 
how he came to have such a balance at his bankers 
to answer the cheque. — N ewton v. Dimes (1857), 
30 L. T. O. S. 30 ; 3 Jur. N. S. 583. 

Annotation : — As to (1) & (2) Reid. Bridgwater v. De Winton 

(1863), 12 W. Ii. 40. 

1779. .] — Where there is a specific aver- 
ment an interrogatory founded thereon must be 
specifically answered. A general denial is not a 
sufficient answer to a specific charge. 

Therefore, where the averment was that land 
was to be conveyed to one J. Sc the interrogatory 
was whether such land was not conveyed to one 
J. “ or to some & what person or persons ” ; — 
Held : an answer, stating conveyances to persons 
other than J. & adding that, save as therein 
appeared, the person answering could set forth 
whether the land in question was or was not 
conveyed to one J., or to some or what person or 
persons, was evasive. — E arp v. Lloyd (1858), 
4 K. & J. 58 ; 31 L. T. O. S. 391 ; 70 E. R. 24. 

1780. Answer by general reference to 

documents.] — By the interrogatories of a bill, 
filed by a foreign merchant against his London 
agents, defts. were asked what were the powers 
& authorities given to them, & by what docu- 
ments they made out the same. Defts. stated 
that the powers & authorities appeared from 
written correspondence, Sc that various letters 
had passed between the parties, to which they 
referred : — Held : the answer was insufficient, Sc 
defts. were bound to specify the documents 
containing their powers Sc authorities. — I nglessi 
v. Spartali (1861), 29 Beav. 564 ; 54 E. R. 747. 

1781. .] — Where the bill alleges that deft., 

in the course of a correspondence between himself 
& others, made certain representations respecting 
the subject-matter of the suit, Sc one of the 
interrogatories requires him to set forth a list of 
the correspondence, an answer which merely 

When the answer set forth a 
verbatim copy of a letter of pltf. to 
deft., which was not called for by the 
bill, nor stated in the answer to be 
evidence of any fact stated therein as 
part of deft . ’b case : — Held : it was 
prolix 8c impertinent, though the latter 
might he material. 

An interrogatory oalled for accounts. 
Sotting out very minute accounts : — 


in a book belonging to that person, he 
found an entry which he believed to ho 
the document referred to in the bill, 
Sr to set out a verbatim copy of it in 
tho answer, it differing slightly from 
the dooumont in tho bill. 

When deft, is required to sot forth 
a document at length, it is not im- 
pertinent to set forth merely an 
abstraot of it. 
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Sect. 8 . — The answer : Sub-se c ts. 2 <$c 8,] 


states that the correspondence contained no such 
representation, is insufficient. — Rishton v. Gris- 
8EL (1800), 14 W. B. 578 ; subsequent proceedings , 
14 W. B. 789. 

Annotation : — Reid. Danell v. Page (1868), 37 L. J. Oh. 681. 

1782. .] — Where pltf., in disputing the 

right of defts. to certain lands, averred that no 
act of ownership had been exercised by them 
until within a recent period, & interrogated them 
as to the circumstances of their possession & acts 
of ownership : — Held : a mere allegation of acts 
of ownership from time immemorial, & possession 
generally, was not a sufficient answer to pltf.’s 
interrogatories. — Bute (Marquis) v. Lewis (1807), 
10 L. T. 82 ; 15 W. B. 479. 

1783. Answer by reference to previous 

affidavit.] — In answer to interrogatories a deft, 
filed an answer in which ho referred to certain 
affidavits sworn & filed by him in the same suit 
as containing his answer to the interrogatories, 
but not expressly answering any of the interroga- 
tories : — Held: (1) the answer was evasive & 
must be taken off the file ; (2) deft, must pay the 
costs. — Turner v. Jack (1871), 23 L. T. 800 ; 
19 W. Ii. 433. 

1784. Irrelevant matters excluded.] — Where a 
schedule to an answer, contained at length a bill 
of costs Sc observations with reference to a bill 
formerly delivered for the same business, & the 
bill called upon deft, to set forth, how he com- 
puted & made out his demand with all the 
particulars relating thereto, with interrogatories 
pointed to the particular items & to a minute 
comparison of the two bills : — Held : it was 
impertinent. — Alsager v. Johnson (1798), 4 
Ves. 217 ; 31 E. R. 112, L. C. 

Annotations : — Reid. Byde v. Masterman (1841), 10 L. J. Ch. 

282. Mentd. Barker v. Birch (1847), 10 L. T. O. S. 66. 

1785. .] — Where deft., in a schedule to his 

answer, set forth a great deal of irrelevant & 
impertinent matter : — Held : pltf. was not bound 
to point out the particular portions of the schedule 
which were impertinent, but the whole being 
mixed up with the material parts of the schedule, 
a general exception ought to be allowed. — Boyd 
v. Boyd (1848), 11 L. T. O. S. 326, L. C 

1786. .]— 0. L. P. Act, 1854 (c. 125), s. 53, 

directs that in case of omission, without just 
cause, to answer sufficiently written interroga- 
tories, the judge may direct an oral examination 
of the interrogated party as to such points as he 
may direct before the master. A deft, having 
answered the interrogatories in a voluminous 
manner, introducing many additional & irrelevant 
topics to those contained in the interrogatories, 
the judge made an order directing deft, to appear 
& answer orally before the master : — Held : 
(1) where the answers contained such an amount 
of irrelevant matter as to amount to an impertinent 
excess, the sect, was applicable ; (2) the judge 
need not specifically direct as to what points the 
master is to examine deft., but a general direction 
is sufficient. — Peyton v . Harting (1873), L. R. 
9 C. P. 9; 43 L. J. C. P, 10 ; 29 L. T. 478 ; 22 
W. B. 01. 


Annotations : — As to (1) Apld. Furber v. King (No. 2) 
(1881), 29 W. R. 536. Consd. Lyell v . Kennedy (1884), 27 
Oh. D. 1. 


1787. -.] — A married woman, living separate 
from her husband, filed a bill against him in 
respect of property to her separate use, Sc inter- 
rogated him as to truth of statements in her bill, 
of their marriage, separation & certain arrange- 
ments with regard to ner separate property. The 
interrogatory concluded with the words “ or how 
otherwise.” In his answer the husband (inter 
alia) alleged his belief that his wife had been 
guilty of adultery. He also filed a bill against 
her, relating to her separate property, in which 
the same charges were made. The wife excepted 
for scandal to the allegations respecting her 
adultery : — Held : these allegations were scanda- 
lous & must be expunged, as, whether true or not, 
they were irrelevant to the issues to be decided 
at the hearing of the causes. — Pearse v. Pearse, 
Pearse v. Pearse (1873), 29 L. T. 453 ; 22 
W. B. 09. 

1788. Information must be full.] — In a suit for 
an account, an answer going no farther than to 
enable pltf. to go into the master’s office is not 
sufficient. He is entitled to the fullest informa- 
tion defts. can give by the answer, not by long 
schedules, in an oppressive manner, but giving 
the best account they can, stating that it is so, 
referring to books, etc., so as to make them part 
of the answer, & giving the fullest opportunity of 
inspection. — White v. Williams (1803), 8 Yes. 
193 ; 32 E. R. 327, L. 0. 

Annotations: — Gonsd. Christian v. Taylor (1841), 11 Sim. 

401. Expld. Drake v. Symes (1859), John. 647. Refd. 

Davis v. Cripps (1843), 2 Y. & C. Ch. Cas. 430. Mentd. 

Dawson v. Busk (1817), 2 Madd. 184. 

1789. Unless immaterial to relief sought.] 

— The rule, that where a deft, submits to answer 
he must answer fully, does not apply where the 
matter of discovery is immaterial to the relief 
sought by the bill. 

A pltf. cannot by one bill obtain specific relief, 
& also a discovery on a matter distinct from that 
specific relief. 

A bill for a receiver, pending a litigation as to 
probate, ought not to seek discovery in reference 
to the merits on that litigation. — Wood v. Hitch- 
ings (1841), 3 Beav. 504 ; 10 L. J. Ch. 257 ; 49 
E. R. 198. 

Annotation ; — Consd. Horlock v. Patch (1845), 10 Jur. 108. 

1790. .] — Trustees & exors. by their answer 

in an administration suit, instituted by a residuary 
legate under the will of testator in the cause, 
admitted that testator had, by certain deeds of 
which they stated the dates, conveyed & assigned 
part of his property to trustees, but they refused 
to say to whom or upon what trusts, the property 
had been conveyed. Upon exceptions to the 
answer for insufficiency : — Held : where defts. 
had in fact admitted the obligation to give some 
information, they were bound to give full informa- 
tion as to the deeds, & the answer was insufficient. 
— Major v. Arnott (1850), 27 L. 1\ O. S. 149 ; 2 
Jur. N. S. 387. 

1791. Reference to books must be specific.] 

— In answer to interrogatories to a bill filed by 
shareholders in an insurance co. against the 
directors, requiring defts. to set forth a list of 
various particulars relating to the business trans- 
acted by the co., defts. referred generally to the 
books of the co., as containing all the information 


Held : not to be prolix or impertinent, 
although they were unnecessary. — 
Barry v. Harrison (1839), 2 I. Eq. It. 
60 ; Jo. & Car. 278.— IR. 

g. Answer 41 yes ” or 44 no "—Good 
if not capable of beiny misunderstood.] 
i an action for libel interroga- 
tories were administered to deft. & 


were answered Blmply “ Yes ” or “ No.” 
These answers were not capable of 
being misunderstood : — Held : the 
answers so framed were good. — 
WlNTKRBOTTOM V. VARDON, [1921] 
S. A. 8. R. 364.— AUS. J 


1 C.' L. ChV 229?— CAN, 


(1850), 


k. Formal defects .] — The answers of 
a prisoner being styled in the cause, 
& Intituled in the proper ct., were 
headed M The answers upon oath of,” 
etc., & proceeded thus ; ** To the first 
interrogatory, he saith,” eto. 2. To 
the second interrogatory. &. not adding 
” be saith.” To the fifteenth inter- 
rogatory only the figures M 16 ” were 
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required* Upon exceptions : — Held : the answer 
was insufficient, it being the duty of defts. to make 
£he reference to the books as easy to pltfs. as 
possible, & refer specifically to the books & portions 
of books containing the information sought under 
each particular head of inquiry. — Drake v. 
Symes (1859), John. 647 ; 29 L. J. Oh. 349 ; 1 
L* T. 186 ; 6 Jur. N. S. 318 ; 8 W. B. 85 ; 70 
E. R. 578 ; subsequent proceedings (1860), 2 
De 0. E. & J. 81, L. JJ. 

1792. .] — (1) Exceptions to answer, in 

which deft, alleged as a reason for not answering 
fully that part of the interrogatories were un- 
supported by corresponding statements in the 
bin. & were copied from Interrogatories in an 
action at law which deft, had answered, & to 
which he craved leave to refer : — Held : the 
exceptions would be allowed with costs. 

(2) Instead of answering as to documents deft, 
alleged that he was ready to make a full & com- 
plete answer on a summons at chambers, to which 
pltf. excepted : — Held : the exceptions would be 
allowed with costs. — Hudson v. Grenfell (1861), 

3 Giff. 388 ; 5 L. T. 417 ; 8 Jur. N. S. 878 ; 66 
E. R. 460. 

1793. .] — A deft, electing to answer is 

bound to answer fully. Therefore, where an 
answer sot forth a deed which would have proved 
an effectual bar to pltf.’s title, & deft., upon the 
assumption that this deed was valid, claimed to 
be relieved from answering interrogatories as to 
the state of investment of funds, the subject of 
pltf.’s suit : — Held : for the purpose of exceptions, 
no part of an answer could be assumed as true, & 
pltf. was therefore entitled to a full answer. — 
Swabey v . Sutton (1863), 1 Hem. & M. 614 ; 
9 L. T. 711 ; 0 Jur. N. S. 1321 ; 12 W. R. 124 ; 
71 E. R, 225. 

1794. .] — In answering interrogatories filed 

by a deft, for the examination of pltf. the general 
rule applied that he who is bound to answer must 
answer fully. Interrogatories for the examination 
of pltf. are on a different footing from those for 
the examination of deft, in this respect, that a 
pltf. is not entitled to discovery of deft.’s case 
but a deft, may ask any question tending to 
destroy pltf.’s claim. In determining whether a 
question is one of fact, & therefore, to be answered, 
it makes no difference that it is asked with refer- 
ence to a written document. 

Deft, in a suit for infringement of a patent, in 
order to prove that there was no novelty in 
pltf.’s patent, interrogated pltf. as to the inven- 
tions described in the specifications of previous 
patents, Sc asked him to show in what respect 
they differed from his. Pltf. declined to answer 
these interrogatories on the ground that the 
questions were not questions of fact, So that they 
related to pltf.’s case ; deft, excepted to the 
answer, & the exceptions were allowed. — Hoff- 
mann v. Postill (1869), 4 Oh, App. 673 ; 20 
L. T. 893 ; 17 W. R. 901, L. JJ. 

— Gonad. London City Sowers Comrs. v. Glass© 

‘ ~ Bidder v. Bridges (1885), 29 

Taylor (1877), 87 L. T. 622. 


(1873), L. R. 15 Eq. 302 ; 
oil. D. 29. Refd. Ashley «. 


1795 . .] — An interrogatory asked whether 

certain shares did not still remain unsold, Sc 
whether they were not still standing in the name 
of deft., or how otherwise. The answer stated 
that the shares had been sold & that the certifi- 
cates of some of them were in the possession of 
deft., but did not state further as to whose name 
they were standing in ; — Held : an exception to 
the answer for insufficiency would be allowed. — 
Easey v . Webber (1870), 18 W. R. 1064. 

1796. Precise words need not be followed.] — A 
statement by an exor. that a person took posses- 
sion of goods of testator u without objection, on 
frig part ” is a good answer to an interrogatory 
whether the person had possession with the 
exor.’s “ privity & consent.”— T hompson v. Dunn 
(1870), 18 W. R. 334 ; revsd. on other grounds, 

5 Ch. App. 573, L. C. & L. J. 

Annotations : — Reid. Newry v . , Kilmorey (18 70), 24 L . T . 
15 ; Re Sutcliffe, Alison tj. Alison (1881), 50 L. J. Ch. 574. 
Mentd. Elmor v. Creasy (1873), 42 L. J. Ch. 807. 

1797. Answer confused — Refusal to file.] — In 

equity, the test whether the form of sworn dis- 
covery be proper is : Can a definite issue for 
perjury be put to a jury, assuming the answer to 

be false ? . 

Where an answer is so confused & intricate 
that no assignment for perjury would lie on it, the 
ct. will direct the record So writ clerk not to file 
it. — Walker v. Daniell (1874), 30 L. T. 357 ; 

22 W. R. 595. a J . «. 

1798. Formal defects — Amendment in chambers.] 

— Where a party has substantially answered 
interrogatories delivered to him, but there are 
defects or flaws in any of his answers, which 
render them formally insufficient, but which the 
ct. has no reason to think were intentional, the 
proper course is to apply to have them amended 
at chambers, So a rule for his oral examination 
will be discharged, & the costs will be made his 
Ss in the cause. — Bender Zimmerman 

(1860), 29 L. J. Ex. 244. 

1799. Printing answer— Dispensed with.] — The 
ct. would not order a written schedule to a printed 
answer to be filed, but dispensed with the printing 
of the answer, including the schedule.— W ebb v. 
Bornford (1876), 46 L. J. Ch. 288; 25 W. R. 
251. 

See R. S. C., Ord. 31, r. 9. 


Sub-sect. 3. — Answer of a Company or 

Corporation. 

See R. S. C., Ord. 31, r. 5. 

1800. By clerk & member — On oath.] — Anon. 

(1882), No. 310, ante. 

1801. Duty of corporation — To consult all books 
— Before answer.] — It is the duty of a corpn., 
when apprised by the information of the nature 
& extent of the claims made upon them, to cause 
a diligent examination to be made, before thoy 
put in their answer, of all deeds, papers. Sc muni- 
ments in their possession or power, So to give in 
their answer all the information derived from 


prefixed. The jurat stated that de- 
ponent was sworn, etc., 44 & made 
oath that the loregoing answers were 
true •• ; — Bold; the lorma of the 
answers & the jurat wore defective. — 
Addy v. Brouse (I860), 1 P. R. 284. — 
AN. 

1. Doubt whether interrogators alter- 
native .] — In an action for lib&, deft, 
having pleaded publication on a privi- 
leged occasion, pltf. administered the 
following interrogatory : 4 4 What in- 
formation had you when you published 


the said words which induced you to 
believe that the allegations in the 
said words complained of were true, or 
what steps (if any) did you take before 
-writing the words to ascertain whether 
they were true 1 " Deft, answered 
the first half of the interrogatory, but 
refused to answer the second half:-— 
Held : the language left in doubt as to 
whether it was alternative in form, & 
deft, was entitled to answer it as ho 
had done. — Fitzgerald v. Watson, 
[1918) 2 I. R. 586.— IR. 


PART IV. SECT. 8, SUB-SECT. 3. 

m. Must be by responsible officer,] 
— An affidavit in answer to inter- 
rogatories administered to a corpn., 
if no particular person is indicated in 
the older, should be sworn either by 
the general manager or by some other 
officer of the corpn. who is hi a position 
to obtain & to weigh carefully all the 
Information available with respect to 
the matters inquired after. More- 
over it must be stated specifically 
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Sect. S . — The answer : Sub-sects. 3 dfc 4, A . ] 

such examination ; & if they pursue an opposite 
course, & in their answer allege their ignorance 
upon the subject, & the information required is 
afterwards obtained from the documents scheduled 
to their answer, the ct. will infer a disposition on 
the part of the corpn. to obstruct & defeat the 
course of justice, & on that ground alone will 
charge them with the costs of the suit. — A.-G. v. 
East Retford Corpn. (1833), 2 My. & K. 35 ; 
39 E. R. 857 ; revsd . on other grounds (1838), 
3 My. & Cr. 484, L. C. 

Annotation e : — Mentd. A.-G. v. N e wark -up on -Trent Corpn. 
(1842), 1 Hare, 395 ; Solicitor-General v . Bath Corpn., 
A.-G. v. Blair (1849), 18 L. J. Ch. 275 ; Mill v. Hawkor 
(1874), L. It. 9 Exoh. 309. 

1802. Member must answer if no officer capable 
of making discovery.] — (1) Where a member of a 
co. is examined on interrogatories under R. S. C., 
Ord. 31, r. 4, he cannot refuse to file his affidavit 
until he has been paid his taxed costs of making 
it ; nor will the ct. make any order as to the 
payment of his costs separately from the costs of 
the co. 

Senible : (2) An ordinary member of a co. 

ought not to be examined on interrogatories unless 
the judge is satisfied that there is no officer of the 
co. capable of making the discovery, & that the 
member proposed to be examined has the required 
information. — Berkeley v. Standard Discount 
Co. (1879), 13 Ch. D. 97 ; 49 L. J. Ch. 1 ; 41 
L. T. 374 ; 28 W. R. 125, C. A. 

Annotations : — As to (2) Consd. Tannetta, Walker v. Newport 
(Alexandra) Dock Co. (1890), 6 T. L. R. 325. Refd. Re 
Alexandra Palace Co. (1880), 16 Ch. D. 58 : Chaddock v. 
British South Africa Co. (1896), 65 L. J. Q. B. 635. 

.1803. Officers acting as solicitor — Claim of 
professional privilege — Option given to answer by 
another officer.] — Interrogatories, delivered in an 
action against a corpn. to the town clerk, or 
other their proper officer, were answered by the 
town clerk, who objected to give information on 
the ground that it was derived from communica- 
tions which had been made to him as solr. in the 
action, & were therefore privileged : — Held : as 
the corpn. had elected to answer through him, 
the objection could not be maintained. — Swansea 
Corpn. v . Quirk (1879), 5 C. P. D. 106 ; 49 
L. J. Q. B. 157 ; 41 L. T. 758 ; 44 J. P. 378 ; 
28 W. R. 371, D. C. 

Annotation: — Distd. Salford Corpn. v. Lover (1890), 24 
Q. B. D. 695. 

1804. .] — In an action by a 

corpn. interrogatories were administered by deft, 
for the examination of the town clerk, who 
objected in his answer to answer certain of the 
interrogatories, on the ground that the informa- 
tion possessed by pltfs. or himself had been ob- 
tained by him as the solr. for pltfs. in the action 
for the purpose of enabling pltfs. to bring & 


maintain the action : — Held : as the corpn. had 
no option to answer by any officer other than the 
town clerk, but were compelled to answer through 
him, the privilege was properly claimed by him 
on their behalf, & the objection was good. — 
Salford Corpn. v. Lever (1890), 24 Q. B. D. 
695 ; 59 L. J. Q. B. 248 ; 62 L. T. 434 ; 54 J. P. 
519 ; 6 T. L. R. 239, D. C. 

Privileged communications.] — See Sub-sect. 4, 
0., post . 

1805. Officer interested in success of plaintiff — 
Not ordered to answer for defendant company.] — 

Manchester Val de Travers Paving Co. v. 
Slagg, [1882] W. N. 127, 0. A. 

Annotations : — Refd. Chaddock v. British South Africa Co., 
[1896] 2 Q. B. 153 ; Welsbaoh Incandesoent Gas Light 
Co. v. New Sunlight Incandescent Co. (1900), 83 L. T. 
58. 

1806. Officers* information acquired in course of 
employment.] — An officer of a co., answering on 
their behalf interrogatories administered to them 
in an action, is only bound to answer as to his 
knowledge acquired in the course of his employ- 
ment by the co., & as to the result of inquiries 
made by him of the other officers & agents of the 
co. with regard to their knowledge acquired in 
the same way. He is not bound to answer as to 
his own knowledge, or to make inquiries of the 
other officers or agents of the co. as to their know- 
ledge, acquired accidentally or in some other 
capacity. 

The answer of an officer of a co. on their behalf, 
being their answer, can be read against them, & 
they can only be required to answer as to that 
with respect of which an individual litigant in 
their position would have been bound to answer. 
— Welsbach Incandescent Gas Lighting Co. 
v. New Sunlight Incandescent Co., [1900] 
2 Ch. 1 ; 69 L. J. Ch. 546 ; 83 L. T. 58 ; 48 W. R. 
595 ; 44 Sol. Jo. 483, C. A. 

Annotation : — Mentd. Wells v . Smith, [1911] 3 K. B. 722. 

By & against whom interrogatories administered.] 

— See Sect. 3, ante . 

Extent of duty to answer.] — See Sub-sect. 1, ante . 


Sub-sect. 4. — Grounds for not answering. 

A. In General. 

See y now t R. S. C., Ord. 31, r. 1. 

1807. Objections taken in answer.] — (1) An 
order cannot be made under R. S. C., Ord. 31, 
r. 7, striking out those parts of a set of inter- 
rogatories which the judge considers objection- 
able. 

(2) Any objection which tho party interrogated 
may have to answering should be taken in the 
affidavit in answer. — Sammons v. Bailey (1890), 


made, & that tho information supplied 
is given as tho result of those in- 
quiries. — C ommercial Bank of Aus- 
tralia v. Whinfield (1920), V, L. R. 
225.— AUS. 


n. .] — S. was an agent foi 

the sale of pltf. oo.*s machinery or 
commission, that being a part only ol 
his business ; & he canvassed deft, tc 
buy machinery from pltf. co., whioh 
deft, did : — Held : as Rule 224, &£ 
amended in 1902, permits the examina- 
tion of the officer of a corpn. to be used 
as evidence in the same way as the 
examination of a party, it could not 
bo said that S« was such ** Officer ” as 
was intended by the Rule. — Nichols 
S C o?I B t PA 5 d Skedanuk (1912), 

? 2 JVn R * IWi 6 D. L. R. 115 ; 5 Alta: 

L. It. 110, — CAN. 


o. — — Master refused to ordor 


the examination of T. H., alleged 
to be the •* manager for Canada '* 
of deft, oo., a Sheffield, Eng., corpora- 
tion, on the ground that Con. Rule 
1321 conferred a discretion as to the 
making of an order thereunder, &, 
as a oo. was bound by the admissions 
mado upon such an examination, it 
must be dearly shown that a re- 
sponsible officer is sought to bo 
examined. — Grooock v . Edgar Allen 
Co. (1913). 23 O. W. R. 788 ; 4 

O. W. N. 660 ; 10 D. L. R. 391.— CAN. 

p. Ansiaer of foreign company . ] — 
The ot. will order a deft, corpn. doing 
business in Nova Sootia, though in- 
corporated abroad, to answer inter- 
rogatories, under 4th R. S., c. 96. 
The officers of such oo. can be inter- 
rogated, though not mentioned by 
name in the commission to interro- 


f gate. — Hart v. Western Union Telk- 
j GRAPH CO. (1877), 2R.&C. 535.— CAN. 

q. Officer to be selected by corpora- 

tion .] — Deft, bank selected its present 
local manager to be examined for 
discovery, & whose answers might bo 
used against it at the trial. Applica- 
tion by pltfs. to substitute for suoh 
purpose a former local manager, 
still in deft.'s employ elsewhere in; 
the province, refused. — Mo Doug all ( 
& Skoord, Ltd. v. Merchants Bank? 
of Canada, [1919] 1 W. W. R. 830.— < 
CAN. f 

r. Officer presumed to know thd 

fact 9.] — Where an officer of a coj 
answers interrogatories he is presume/ 
to have acquainted himself with « 
the facts. — Esquimalt & Nan aim 
Ry, Co. v. Wilson, [1920] 52 D. L./ 
509 ; 27 B. C. R. 144.— CAN. ] 
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24 Q. B. D. 727 ; 69 L. J. Q. B. 342 ; 38 W. R. 
605 ; 6 T. L. R. 326, D. 0. . 

Annotation As to (1) N.F. Oppenheim v. Sheffield, [1893] 

1808. Though interrogatory allowed by 

Judge.] — Peek v. Ray, No. 1718, ante . 

1809. Where adverse title set up — Objection to 
disclose fact establishing title.] — (1) Pltfs. & 
defts. were partners in a colliery, the lease of 
which expired in 1840. Defts. gave notice to 
dissolve at the expiration of the old lease, & they 
obtained a renewal to themselves. Pltfs. insisted 
that they were entitled to participate in the new 
lease, & stated facts in support of that equity. 
Defts. by answer, denied pltfs.’ right, & declined 
to set out the accounts of the subsequent profits 
of the colliery, or to produce the documents 
subsequent to the dissolution, which, they said, 
did not tend to show pltfs.’ right to a decree, until 
pltfs. had established some right in tha new 
partnership : — Held : they wore bound to answer 
& to produce. 

(2) Where deft, neither pleading nor demurring, 
answers the bill, he must answer fully ; but there 
are exceptions to the rule, as where deft, sets up 
a distinct & independent title in himself, which 
if established, will destroy pltf.’s title. In that 
case he is not bound to produce or set out any 
documents which he swears establish his own 
title, & do not establish that of pltf . Cases where 
the discovery would subject deft, to penalties & 
forfeitures are also exceptions to the rule. 

(3) The expression, 4 4 tending to make out 
pltf.’s title,” means, his title to the relief which he 
seeks by his bill. 

(4) Questions of insufficiency of answer & 
production of documents rest on the same grounds, 
& must be dealt with in the same way. — Clegg v. 
Edmonson (1856), 22 Beav. 125 ; 27 L. T. O. S. 
117 ; 2 Jur. N. S. 824 ; 52 E. R. 1055. 

Annotations: — As to (1) Consd. Elmer v. Creasy (1873), 9 

Ch. App. 69. Reid. Do la Hue v. Dickinson (1857), 

3 K. & J. 388. As to (2) Folld. Great Luxembourg Ry. v . 

Magnay (1857), 23 Beav. 646. 


1810. Not by disputing question of fact involving 
right of action.] — When a deft, has been ordered 
to answer interrogatories in support of pltf.’s 
right of action, he cannot excuse himself from 
answering by swearing to some matter of fact 
which inyolves the existence of the right of action ; 
for that is the very question to be tried upon the 
whole of the. evidence, & ( inter alia) upon his 
answers to the interrogatories. 

Therefore, where a pltf. sued for money had 
& received, being the proceeds of goods of his, 
sent to deft., & had been allowed to interrogate 
deft, as to his sales of the goods, especially as to 
the purchasers & the prices, pltf.’s case being, 
that they were sold on his account ; & deft, had 
excused himself from answering, on the ground 
that he had himself purchased the goods of pltf. 
so that the sales were on his own account, & that, 
therefore, he was not bound to answer : — Held : 
the excuse was insufficient ; he was bound to 
answer ; & unless he did so he would be liable to 
attachment for not answering. — Geary v. Buxton 
(1800), 29 L. J. Ex. 280. 

1811. Not statement of beUef that plaintiff not 
entitled to discovery.] — In an action for slander 
deft, objected to answer an interrogatory as to 
whether he had been user of the slanderous words 
attributed to him on the ground that he was 
advised & believed that pltf. was not entitled to 
this discovery. Deft, was ordered to answer 
further. He should have applied to strike out 
the interrogatory. — Anon., [1875] W. N. 229 ; 
Bitt. Prac. Cas. 37 ; 1 Char. Cham. Cas. 107. 

1812. Irrelevance.] — Objections to particular 
interrogatories on the ground of irrelevance, or 
that they seek discovery of the other party’s 
evidence, must be taken in the affidavit in answer, 
& do not afford ground for setting aside the 
interrogatories. — Gay v. Labouciiere (1879), 
4 Q. B. D. 206 ; 48 L. J. Q. B. 279 ; 27 W. R. 
413, D. C. 

.] — See Sect. 5, sub-sect. 7, ante . 

Crimination.] — See Sub-sect. 4, B., post. 


PART IV. SECT. 8, SUB-SECT. 4.— A. 

1812 i. Irrelevance .] — Whore an in- 
jury is alleged to have boon caused by 
tho negligence of deft, in not furnish- 
ing proper safeguards at some placo of 
danger, evidence of safeguards placed 
there by him after tho injury is not 
admissible for tho purpose of showing 
his prior negligence ; & upon an 

examination for discovery doft. h 
justified in declining to answer question! 
relative to such subsequent placing. — 
Cole v. Canadian Pacific Ry. Co 
(1900), 19 P. R. 104.— CAN. 

1812 ii. .] — The ct. refused tc 

dismiss an action for refusal to answex 
certain questions on discovery, hold- 
that_ they were irrelevant, — 
(1913), 24 O. W. Xi. 
' - — 1092; 10 D. L. R, 

•~CAN« 

*• Matter of taw.] — Deft, was 
ed to state the amount owing on 
riven date by certain persons on 
y promissory notes. Deft, ob- 
jected to answer on the ground that 
tne interrogatory inquired after a 
of law & was indefinite & un- 
. wide ; — Held : deft, was 
set out tho facts, in relation 
promissory notes, from which 
or non -liability might be 
— , & from which a conclusion 
?L E^ht he drawn as to the 
owing* but that it was oom- 
o him to obleet to answer 
on the ground that it was a 
law. — King v. Commercial 
(1920), V. L. R. 218.— AUS. 

Contents of written document.}—* 
certain interrogatories deft, ob- 


jected to answer on the ground that 
they were interrogatories as to the 
contents of a written document : — 
Held : the objection was good & deft, 
was not bound to answer. — Winter- 
bottom v. Vardon, [1921] S. A. S. R. 
304.— AUS. 

a. iVof documents of parly's 

title — Illiteracy of party interrogated 
Where interrogatories submitted to 
a party refer to the contents of docu- 
ments & deeds not tho personal titles 
of the party & not shown to be in his 

a ossession, his answer that he is an 
literate man & is not aware of the 
contents of said documents is sufficient. 
— Thompson v. Pinsonnault & Tup- 
PKR (1899), Q. R. 15 S. O. 621.— CAN. 

b. Party a corporation — Mis- 
nomer.] — Defts., a co., were styled in 
the bill “ The O. W. P. Co.” Other 
defts., alleged to he directors of this 
co., when brought up to be examined 
for discovery, denied all connection 
with it & refused to answer any 
questions relating to 4 ‘ The O. W. P. 
Co. of Toronto.” This latter namo 
pltf, *s solr. stated to be the true cor- 
porate name of the co„ intended to be 
described by the bill ; but there being 
no further evidence *of this fact, an 
application to compel defts. to answer 
the questions put to them was refused. 
— Dickey t. Ontario Wood Pave- 
ment Co. (1873), 6 P. R. 93. — CAN. 


o. Discretion of court as to .] — In 
an action for an account in relation 
to partnership dealings between pltfs. 
& deft., pltfs. obtained an order requir- 
ing deft, to answer Interrogatories. 
After receiving deft.’s answer, a further 


ordor was obtained requiring deft, to 
attend before a master for further 
examination as to matters contained 
in certain of the interrogatories. 
Deft, appealed, on the ground that he 
was not obliged to answer until pltfs. 
had first established their interest. 

It appearing that the facts sought 
to be elicited by the interrogatories, 
were essential to pltfs.* case : — Held : 
there was no ground for interfering 
with the discretion of the Judge below, 
& deft, must answer as required. — 
Jenkins v. Tupper (1886), 7 R. & G. 
506 ; 8 C. L. T. 62— CAN. 

d. Lis alibi pendens.] — The pre- 
sident of pltfs. lived in the United 
States, hut being In Toronto, he was 
there subpeened to attend for examina- 
tion for discovery before a special 
examiner at Toronto. Be was paid 
81, & made no objection as to the 
amount, nor did he object that he 
was prevented by any engagements 
from attending, but he failed to 
attend Held : ho should have at- 
tended on tho day appointed, & the 
fact that there were then pending 
against him, at the instance of a 
stranger to the action, proceedings for 
perjury, which might aneot some point . 
in controversy, though it might be a * 
reason for his refusing to answer any 
question on this point, was not a 
reason for refusing to attend at all ; 
& he was ordered to attend at his own 
expense. — Smith Co. v. Greey (1886), 
IIP. R. 345. — CAN* 

e. Champerty.] — Pltf. should not bo 
compelled on examination to answer 
questions touching an alleged cham- 
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8 . — The gnawer : Sub-sect, 4, A. B.] 

Confidential & privileged communications.] — 

See Sub-sect. 4, C., post . 

Penal actions & forfeiture.] — See Sect. 2, sub- 
sect. 2, ante . 

Oppressive.] — Sect. 5, sub-sect. 12, ante . 
Disclosure of evidence.] — Sect. 5, sub-sect. 6, 
ante. 

Scandalous.] — See Sect. 5, sub-sect. 13, ante . 

jB. Incrimination . 

1813, Whether criminating Interrogatories need 
he answered.] — If a bill be for discovery of matters 


penal at common law, or by statute, deft, need 
not demur or plead, but it will be admitted on 
exceptions ; but when the time for suing a penalty 
expires between the first & second answers, & 
exception is taken to the second answer for not 
discovering, the exceptions shall be allowed, & 
the party is bound to discover, — Williams v, 
Farrington (1789), 3 Bro. 0. 0. 38 ; 2 Cox, 
Eq. Cas. 202 ; 29 E. R. 395. 

1814 , Answer furnishing link in evidence.] 

— Witnesses are not compelled to answer inter- 
rogatories, having a direct tendency to subject 
them to penalties, etc., or having such a connection 
with them as to form a step towards it. — Paxton 


pertous agreement. — W elboukne v. 
Canadian Pacific Rt. Co. (1894), 16 
P. R. 343. — CAN. 


f. Disclosure of names of witnesses,] 
— A party is not, upon his examina- 
tion for discovery under Rule LXI„ 
bound to disdoso the names of his 
witnesses. — Jones v. Pemberton 
(1897), 6 B. C. R. 69. — CAN. 

g. Burden of proof on party in- 
terrogated .] — Whore the burden of 
proof lies on pltf., ho can object to be 
examined for discovery by cleft, before 
ho himself has examined deft. — De 
Martiqnv v. Biknvenuk (1902), Q. It. 
21 S. C. 317. — CAN. 



h. Irregularities as to notice .] — 
Pltf., having obtalnod an order, under 
Rule 285, for the examination of doft. 
in British Columbia before M., servod 
a copy of tho order on deft.’s solr., & 
obtained an appointment from M. for 
the examination of deft, at Vancouver. 
Tho appointment was served on deft., 
but he was not served with a copy of 
tho order, nor was his solr. (who was in 
Saskatchewan) served with a copy of 

appeared 
o M. & 
but re- 
fused to answer any questions because 
his solr. had not been served with the 
appointment : — Held : the omission 

to serve doft. with a copy of the order 
& his solr. with a copy of tho appoint- 
ment wero irregularities which would 
justify deft, in refusing 1 to attend on 
the examination, Sc that he had not 
waived the irregularities by attending 
Sc being sworn — his atton dance being 
for tho purpose of obleoting. Semble : 
that pltf. might have overcome the 
difficulty of serving deft, ’s solr. in 
Saskatchewan by a provision in tho 
order for service of the appointment on 
tho solr. 'h agent in Britlsn Columbia. — 
Dickson v. Gibbons (1914), 27 

W. L. R. 731. — CAN. 


k. Exposure to forfeiture.] — Whore, 
under Land Clauses Consolidation 
Act, 1845, sect. 127, superfluous lands 
become, in default of sale within 
the prescribed period, vested in the 
adjoining owners, the vesting takes 

S lace by force of a conditional limita- 
on & not of a forfeiture. In an action 
brought to establish title to lands, 
defts. objected to answer interro- 
gatories, on the ground that discovery 
might disclose facts in consequence of 
which lands might become forfeited : — 
Held ; having regard to the distinction 
between a conditional limitation & a 
forfeiture, the defts. were not entitled 
to exemption from discovery. — Miller 
v. Waterford Harbour Combs., 
[1904] 2 I. R. 421 : 38 I. L. T. 45.— IR. 


PART IV. SECT. 8, SUB-SECT. 4. — B, 

1813 !. Whether criminating inter - 
rogatories need be answered. 1 — Deft, in 
an action for libel refused to answer 
interrogatories on the ground " that 
my answers might tend to criminate 
me ” : — Held : a valid objection. — 
Hughes v. Watson (1917), V. L. R. 

OAO A VtM 


1813 ii. .j—Deft. objected to 

answer on the ground that the answers 


might incriminate him : — Held : as 
there was reasonable ground to appre- 
hend danger that the answers might 
incriminate deft, he should not be 
ordered to answer. — Winterbottom 
v. Vardon, [1921] S. A. S. R. 364.— 
AUS. 

1813 iii. .1 — No man can be com- 
pelled to answer a question incrimi- 
nating himself, & where deft, upon his 
examination for discovery in an action 
of libel refused to answer questions as 
to the authorship of an alleged libel, 
& claimed privilege, upon a motion 
by pltf. to commit him for refusal to 
answer, swearing positively that the 
answers might tend to criminate 
him : — Held : he was entitled to the 
privilege.— Hall v. Gowanlock (1888), 
12 r. R. 604.— CAN. 

1813 iv. .] — In an action of libel 

& slander, pltf. complained that doft. 
had communicated to soveral persons 
the contents of a letter received from 
another person in which pltf. was 
accused of larceny, etc. Upon an 
examination of deft, for discovory. he 
refused to say whether ho had received 
any letter from the person named, or 
to answer any questions in relation to 
such letter or its contents, giving as 
a reason that it might criminate him 
to do so : — Held : tho reason given 
was sufficient to privilege deft, from 
answering. — W fiber v. Heintzman 
(1893), 15 P. R. 258. — CAN, 

1813 v, .] — Upon tho trial of an 

action for libel, Ontario Witnesses Sc 
Evidence Act, s. 5, as now enacted by 
4 Edw. VII., c. 10, a. 21, would bo 
applicable, & deft, would not be 
excused from answoring proper 
questions because tho answers might 
tend to criminate him ; & Con. Rule 
439 (1250) puts a party on his examina- 
tion for discovery in the same position 
os he would be in if he were being 
examined as a witness at the trial. Sc 
he is not exoused from answering any 
question that is properly put to him. 
upon the ground that the answer to it 
may tend to criminate him & if he 
objects to answer on that ground, his 
answer is within the protection of s. 
5. — Chambers v . Jaffray (1906), 12 
O. L. R. 377 ; 7 O. W. R. 371 i 8 
O. W. R. 26.— CAN. 

1813 vi. .] — A doft. must put in 

a full answer in all cases, except to 
criminate himself, or when purchaser 
for valuable consideration without 
notice. — Leonard v. Leonard (1810), 
1 Ball & B. 325.— IR. 

1813 vii. .] — An information 

against distillers required them to 
discover the actual quantities of wort 
fermented in the distillery, & prayed 
an account of the duties payable to 
the Crown on spirits distilled by them. 
The A.-G. waived all penalties & for- 
feitures : — Held : defts. were bound to 
answer the charges fully ; & could not 
protect themselves on the ground 
that the facts charged would, if 
ooupled with other facts, show that 
they had been guilty of a conspiracy 
to defraud the Crown. — A.-G. v. 
Conroy (1838), 2 Jo. Ex. Ir. 791. — 
IR. 


1813 viii. .) — Upon a motion to 

attach pltf. for refusing to answer 
interrogatories, it was Insisted on his 
behalf, upon the argument, though not 
insisted on in the affidavit of pltf.. that 
the answers to the interrogatories 
might tend to expose him to oriminal 
proceedings : — Held : it was a valid 
reason for declining to answer, that 
pltf. apprehended that his answers 
might tend to criminate him. — 
M'Mahon v. Ellis (1859), 10 1. C. L. R. 
120 ; 12 Ir. Jur. 16. — IR. 

1813 ix. .1 — In an action against 

tho proprietor of a newspaper for libel 
deft, cannot protect himself from 
answering the Interrogatories, on the 
ground that a oriminal proseoution for 
the alleged libel is pending against 
him, & that the interrogatories tend 
to criminate him. — Lefroy v. Burn- 
side (1879), 4 L. R. Ir. 340.— IR. 

1813 x. .) — Where a person in- 

terrogated refuses to answer an inter- 
rogatory on the ground that his answer 
might tend to criminate himself, if 
the ot. oan clearly & affirmatively arrive 
at the conclusion that there is no 
reasonable ground for believing that it 
would have that oilect, it has juris- 
diction to compel an answer. But, if 
a corpus delicti or an act which there 
is reasonable ground for believing 
amounts to a corpus delicti , is shown 
to exist, the ot. should have very dear 
evidence that danger to the deponent 
cannot reasonably be apprehonaed be- 
fore it declines to allow the privilege 
claimed. — Bradley r. Clayton Sc Co 
(1890), 26 L. R. Ir. 405, 410. — IR. 

1813 xi. .] — In an action for libel 

against proprietors of a newspaper : — 
Held : as the statutory protection 
afforded printers, publishers & pro- 
prietors of newspapers was not extended 
to editors & reporters, the ct. would 
not call upon the latter to answer 
interrogatories calculated to oriminate 
them, unless very speoial circumstances 
in support of the application were 
established. — Murray v. Northern 
Whig, Ltd. (1911), 46 1. L. T. 77.— IR. 

l. Crimination of husband or 

wife of party interrogated .] — In an 
aotion of libd against a husband aB 
the writer of libellous artides, & as 
editor of a newspaper in which they 
were printed, & his wife as owner & 
publisher of the newspaper, on ex- 
amination after issue joined in tho 
aotion, the husband refused to answer 
questions as to the ownership of the 
newspaper on the ground that his 
answers might tend to expose his wife 
to a criminal proseoution for publica- 
tion of the libels, Sc the wife refused 
to answer questions as to the author- 
ship of the newspaper artides In 
question, & as to the editing of the 
newspaper, on the like grounds as to 
her husband : — Held : defts. were 
justified in their refusals. — Mihlette 
v . Lithe (1884), 10 P. R. 265.— CAN. 

m. Objection must be on oath 

of party.] — A person is protected 
against answering any question, not 
only that has a direot tendency to 
criminate him, but that forms one step 
towards doing so ; the person, how 
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v. Douglas (1809), 16 Yes. 239 ; 33 E. R. 976 ; 
subsequent proceedings (1812), 19 Ves. 225 ; 34 
E« 502* 


Annotations : — Consd. Green v. Weaver 
Glynn v. Houston (1836), 1 Keen, 
Corpn. v. Derbyshire County Connoil 
Bela. MaooaUnm v. Tnrton (1828), 2 
v. Swift (1832), 4 Has. Eoc. 133 
(1833), 4 Sim. 340; Chadwick v. 
L. J. Ch. 329 ; Robinson v. Kitchin 


(1827), 1 Sim. 404 , 
329. Distd. Derby 


Mentd* Rloe v. Gordon (1843), 13 Sim. 58 


_ 77 L. T. 107. 
& J. 183 ; Swift 
Chennell v. Martin 
Chadwick (1852), 22 
21 Bear* 365. 


1815. — -The ct. will not compel a 
deft, to . answer allegations which may subject 
him to penalties. This protection extends not 
only to the question which directly may tend to 
criminate him, but to every link in the chain of 
proof. 

Where the chairman of a joint-stock co., with 
a knowledge that the co. had been dissolved, & 
that the managing committee had determined to 
buy up the shares, sent his shares into the market 
& sold them as good & available shares ; the ct. 
protected him from answering these allegations, 
upon the ground that there existed a reasonable 
probability that he might be indicted for the 

tud. — M accallum v. Ttjrton (1828), 2 Y. & J. 
x83. 

Annotation : — Consd. Glynn v. Houston (1836), 1 Keen, 329. 

1816. -.] — Deft, is not bound to 
discover the principal fact, or any one of a long 
series or chain of facts, which may contribute to 
establish a criminal charge against himself, & he 
cannot waive this right by any agreement. 
Pending the proceedings in the cause, pltf . indicted 
defts. in respect of the same transactions, the time 
for answering was extended until after the trial 
of the indictment. — Lee v. Head (1842), 5 Beav. 
381 ; 12 L. J. Ch. 26 ; 6 Jur. 1026 ; 49 E. R. 
625. 

Annotation : — Refd. Robinson v. KItohin (1856), 21 Beav. 

365. 

party, in her personal 
answers to a libel, is not bound to answer to 
articles which, though not on the face of them 
criminatory, may, by possibility, furnish a link in 
the evidence against herself. 

The right of a party to exact answers depends 
on the form of proceeding. If the suit be prose- 
cuted by articles on no account can answers be 
at all exacted. In a civil cause a contrary rule 
prevails, answers are due ; but engrafted on that 
rule is this exception, that the party giving in his 
answers is entitled to object to answer to so much 
of a plea as may criminate him (Dr. Lushinoton). 
— King v. King (1860), 2 Rob. Eccl. 153 ; 7 
Notes of Cases, 396 ; 14 Jur. 276. 

Annotation : — Reid* Rediem v. Redfern, [1891] P. 139. 


1818. -.] — Interrogatories were filed, 

founded upon allegations in a bill, that deft, had 
induced pltf. to pay to him the large sums of 
money without any legal consideration, & that 
pltf. had been induced to accept, indorse & sign 
various bills of exchange, promissory notes, 
I.O.U.’s & cheques for large sums of money which 
were not actually paid, but were advanced for 
gaming purposes, & were immediately staked, 
betted, & lost by pltf. in the presence & with the 
privity of deft. & others. Defendant answered 
some of the interrogatories, but refused to answer 
the others, on the ground that by so doing he 
should subject himself to a criminal prosecution : 
— Held : deft, was not exempted from answering 


anything which might, in his opinion, be a link in 
a chain of evidence which would end in a oriminal 
prosecution. Inasmuch as it did not appear to 
the ct. that the answer would necessarily lead to 
such a result, the exceptions were allowed with 
costs. — Sidebottom v. Adkins (1857), 29 L. T. 
O. 8. 310 ; 3 Jur. N. S. 631 ; 5W.R. 743. 

Annotations : — Apld. R. v. Boyes (1861), 1 B. & S. 311. 
Retd. Re Reynolds, Ex p. Reynolds (1882), 20 Ch. D. 294* 


1819. .] — Mant v. Scott, No. 1432, ante. 

1820. Partly criminating partly Innocent.] 

— It is objected that the information requires 
defts. to answer charges amounting to a criminal 
accusation. On that objection it is clear, not 
only that if the information requires an answer 
to matter of criminal accusation & also to innocent 
matter the demurrer must be overruled (Lord 
Eldon, Y.-C.). — A.-G. v . Brown (1818), 1 Swan. 
265 ; 1 Wils. Ch. 323 ; 36 E. R. 384. 

Annotations : — Mentd. Meux v. Maltby (1818), 2 Swan. 
277 : A.-G. v. HeeUs (1824), 2 Sim. & St. 67 ; A.-G. v. 
Dublin Cozpn. (1827), 1 Bli. N. S. 312 ; A.-G. v. Carlisle 
Corpn. (1828). 2 Sim. 437 ; A.-G. v. Wilson (1840), Cr. 
& Ph. 1 ; A.-G. v . Compton (1842), 1 Y. Sc C. Ch. Cas. 
417 ; George v. Chambers (1843), 7 Jur. 836 ; Nightingale 
v. Goulbum (1847), 5 Haro, 484 ; Maointyre v. Connell 
(1851), 1 Sim. N. 8. 252; A.-G. v. Eastiake (1853), 11 
Hare, 205 : A.-G. v . Magdalen College, Oxford (1864), 
18 Beav. 223 , A.-G. v . Mid-Kent Ry. & S. E. Ry. (1867), 
3 Ch. App. 100 ; Re St. Botolph Without Bishopsgato 
Parish Estates (1887), 35 Oh. D. 142 : A.-G. & Spalding 
R. C. v. Gamer, [1907] 2 K. B. 480. 

Ig21, .] — (l) Demurrer to a bill for 

discovery in aid of an action brought by pltf. to 
recover damages for an assault & false imprison- 
hient, allowed, the whole object of the bill being 
to obtain a discovery of matters which, if estab- 
lished, would have subjected deft, to penal 
consequences. The whole object of a bill of 
discovery being criminatory, a general demurrer 
does not cover too much, because some of the 
interrogatories, separately considered, may relate 
to matters not directly criminatory. 

(2) Semble : a bill of discovery in aid of an 
action for a mere personal tort cannot be sus- 
tained. — Glynn v. Houston (1836), 1 Keen, 

329 ; 0 L. J. Ch. 129 ; 48 E. R. 333. 

Annotations: — As to (1) Consd. Atherley v. Harvey (1877), 
40 L. J. Q. B. 518. Refd. Hill v. Campbell (1875), L. R. 
10 C. P. 222. As to (2) Consd. Pyo v. Butterfield (1864), 
34 L. J. Q. B. 17. 


1822. .] — Where pltf. by his bill, 

seeks a discovery of matters which might subject 
deft, to a criminal prosecution, & also seeks other 
legitimate discovery, it is his duty to separate 
the two ; for if they be so mixed up or connected, 
that either by inference or exclusion thay may 
lead to a disclosure which might subject deft, to 
prosecution, he is not bound to answer any 
portion of it. — Lichfield (Earl) v. Bond (1843), 
0 Beav* 88 ; 12 L. J. Ch. 329 ; 7 Jur. 209 ; 49 
E. R. 758. 

1823. .] — A party is not bound to answer 

any question which is in any manner connected 
with a criminal charge (Leach, V.-C.). — Thorpe 
v. Macauley (1820), 5 Madd. 218 ; 50 E. R. 877. 


Annotations : — Consd. Glynn v. Houston (1836), 1 Keen, 
329. Refd. Bartlett v. Lewis (1862), 12 C. B. N. S. 249 ; 
Bowden v . Allen (1870), 39 L. J. C. P. 217 ; Hill v. 
Campbell (1875), L. R. 10 C. P. 222 : Atherley e. Harvey 
(1877), 2 Q. B. D. 524. Mentd. Shaokell v. Macaulay 
(1824), 3 L. J. O. 8. Ch. 30 ; Small v. Attwood (1834), 
1 Y. & C. Ex. 37 : Morris v. M 


j. i. K v>. JKX. a i ■ inuuis v. Morgan (1839), 
Re Mysore West Gold Mining Co. <1889), 37 


10 Sim. 341 , 
W. It. 794. 

-.] — Where a libel had been published, 
& the person libelled elected to seek his remedy 


1824 . 


ever, or, in the case of a corpn., an 
officer, must pledge his oath to his 
belief that suoh would or might be the 
effect of bis answer, <te it must appear 

that suoh belief Is likely to bo well 

pan 


o. 61, s. 5, has merely embodied the 
existing law as to the protection of a 
witness against answering questions 
tending to criminate, though including 
the case of a party examined as a 
or for the nurnoBe of discovery. 


— DTvby v . World Newspaper Co. 
op Toronto (1897), 17 P. R. 387. — 

CAN. 

n. At what stage objection 

taken .] — In an action founded upoi 
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Sect . 8. — The answer : Sub-sect . 4, B, <Sc C.\ 

by action for damages, & to the declaration in 
such action, deft, pleaded as a justiilcation the 
truth of the facts constituting the libel, & filed 
against pltf. in the action, a bill praying a dis- 
covery from deft. 

Pltf. having, in his bill, charged & interrogated 
upon facts impeaching the character of deft, in 
equity, & facts which might subject him to 
cnminal proceedings : — Qu. : whether such deft, 
is bound to answer any interrogatory which 
indirectly tends to establish the charge, or any 
interrogatory affecting him with moral turpitude 
or degradation of character. — M acaulay v. 
Shackell (1827), 1 Bli. N. S. 90 ; 4 E. R. 809, 
H. L. ; affg. S. C. sub nom . Shackell v. Macaulay 
( 1824), 2 Sim. & St. 79, L. C. 

Annotations : — Consd. Metropolitan Saloon Omnibus Co. 
v. Hawkins (1859), 4 H. & N. 146. Reid. Stewart v. 
Nugent (1836), 1 Keen, 201 ; Bartlett v. Lewis (1862), 
12 C. B. N. S. 249 ; Stem v. Sevastopulo (1863), 14 
C. B. N. S. 737 : The Mary otherwise Alexandra (1868), 
38 L. J. Adm. 29 ; Hill v. Campbell (1875), L. It. 10 C. P. 
222 ; Arnold & Butler v. Bottomley, 11908] 2 K. B. 151. 
Mentd. Qlyn v. Soares (1836), 1 Y. & C. Ex. 655 ; Mills 
v. Campbell (1836), 2 Y. & C. Ex. 389 ; It. v. Upton St. 
Leonards (1847), 2 Now Pract*. Cas. 272 ; Springhead 
Spinning Co. v. Riley (1868), L. R. 6 Eq. 551. 

1825. .] — Where a bill charges deft, with 

acts which would subject him to a cri Vial 
prosecution under a statute, deft, need not L \d 
the statute, but may demur to the bill. — F lea ^ 
v. St. John (1828), 2 Sim. 181 ; 57 E. R. 757. 

1826. As to abjuration of religion.] — . 

party is not bound to answer when his answer 
would criminate himself. — S wift v. Swift (1832), 
4 Hag. Ecc. 139 ; 162 E. R. 1399. 

Annotations: — Folld. Dysart v. Dysart (1843), 3 Curt. 543. 

Refd. Redforn v. Redfern, [1891] P. 139. Mentd. H. 
(falsely colled C.) v. C. (1860), 1 Sw. & Tr. 605. 

1827. .] — Every averment of a plea must 

be fully answered except where the answer might 
criminate the party. — D ysart v . Dysart (1843), 
3 Curt. 543 ; 7 Jur. 658 ; 163 E. R. 819. 

1828. .]-—#<? (1853), 21 L. T. O. S. 

154. 

1829 . Objection must be on oath of party.] 

— On an application to the ct. for leave to deliver 
interrogatories in writing to the opposite party 
in the cause, under C. L. P. Act, 1854 (c. 125), 
s. 51, the affidavit of the attorney of the party 
spuglit to be interrogated, that he believes that 
the questions proposed will criminate his client, 
is no answer to the application. Such objection 
ought to be made by the party himself when he 
lias been sworn. 

Qu. : whether a witness, to entitle himself to 
object to a question, on the ground that it has a 
tendency to criminate him, is bound to satisfy 
the ct. that such will be its effect, or whether he 
is himself the sole judge of its effect. — O sborn v. 
London Dock Co. (1855), 10 Exch. 698 ; 3 

C. L. R. 313 ; 24 L. J. Ex. 140 ; 24 L. T. O. S. 


1880. -.] — Where an application was 

made to deliver interrogatories to deft., which 
application was opposed on the ground that the 
questions might tend to criminate him : — Held : 
there was no one question which directly charged 
deft, with having committed an indictable offence, 
& even if there was, the proper time to take the 
objection was after the party had been sworn to 
answer, & not before : also, there is nothing in 
0. L. P. Act, 1854 (c. 125), s. 51, enacting that the 
practice of the ct. of Ch. in respect of bills of 
discovery is to be imported into the cts. of common 
law, or that questions are not to be permitted to 
be put in the form of written interrogatories in 
any case in which a ct. of equity would not allow 
them to be put. — Bartlett v. Lewis (1862), 12 
C. B. N. S. 249 ; 31 L. J*. C. P. 230 ; 6 L. T. 388 ; 
9 Jur. N. 8. 202 ; 142 E. R. 1139. 

Annotations: — Consd. Hill v. Campbell (1875), L. R. 10 
C. P. 222. Refd. Chartered Bank of India, etc. v. Rich 
(1863), 4 B. & S. 73 ; Stem v. Sevastopulo (1863), 14 
C. B. N. S. 737 ; Goodman v . Holroyd (1864). 15 C. B. 
N. 8. 839 ; Bickford v. Darcy (1866), L. R. 1 Exoh. 354 : 
Edmunds v. Greenwood (1868), L. R. 4 C. P. 70; The 
Mary or Alexandra (1868), L. E. 2 A. & E. 319 ; Ville- 
boisnot v . Tobin (1869), L. R. 4 C. P. 184 ; Atherley v. 
Harvey (1877), 2 Q. B. D. 524. 

1831. .] — Where circumstances point 

to deft, as the publisher of a libel, & pltf. cannot 
otherwise prove his case, he may administer 
interrogatories to deft, as to the publication, 
unless criminal proceedings are pending, or 
appear to be contemplated ; & if deft, objects to 
answer on the ground that he will criminate him- 
self, he must make an affidavit to that effect. — 
Greenfield v . Reay (1875), L. R. 10 Q. B. 217 ; 
44 L. J. Q. B. 81 ; 31 L. T. 756 ; 23 W. R. 732. 

Annotation: — Consd. Alhorley v. Harvey (1877), 30 L. T. 
551. 


1832. .] — National Assocn. of 

Operative Plasterers v. Smithies, No. 62, 
ante. 

1833. .] — In an action for libel, the ct. will 

not permit pltf. to exhibit interrogatories, to deft., 
the answers to which, if in the affirmative, would 
tend to show that he composed or published the 
libel, & would therefore criminate him. — Tuplinq 
v. Ward (1861), 6 H. & N. 749 ; 30 L. J. Ex. 222 ; 
4 L. T. 20 ; 7 Jur. N. S. 314 ; 9 W. R. 482 ; 158 
E. R. 309. 

Annotations : — Apld. Edmunds v. Greenwood (1868), L. R. 
4 C. P. 70. Reid. Bartlett v. Lewis (1862), 12 C. B. N. S. 
249 ; Stem v. Sevastopulo (1863), 14 O. B. N. S. 737 ; 
Baker v. Lane (1865), 3 H. & C. 544 ; Villeboisnet r. Tobin 
(1869), L. It. 4 C. P. 184 ; Hill v. Campbell (1875), L. R. 
10 C. P. 222 ; Atherloy v. Harvey (1877), 36 L. T. 551. 


1834. .] — Interrogatories will not be allowed 

in an action of libel if they tend to charge deft, 
with an indictable offence. — Baker v. Lane 
(1865), 3 H. & C. 544 ; 34 L. J. Ex. 57 ; 11 L. T. 
638 ; 11 Jur. N. S. 117 ; 13 W. R. 293 ; 159 E. R. 
644. 


Annotation: — Expld. Biokford v. Darcy (1866), L. R. 1 
Exch. 354. 


262 ; 1 Jur. N. S. 93 ; 3 W. R. 238 ; 156 E. R. 
620. 

Annotations : — Apld. Chester v. Wortley (1856), 17 C. B- 
410. Folld. R. v. Boyes (1861). 1 B. & S. 311 ; Bartlett 
v. Lewis (1862), 12 C. B. N. a. 249. Apld. Bickford v . 
Darcy (1866), L. R. 1 Exch. 354. Consd. Hill v. Campbell 
(1875), L. R. 10 C. P. 222. Apprvd. Rt Reynolds, Ex p* 
Reynolds (1882), 20 Ch. D. 294. Refd. Whateley v, 
Crowter (1855), 5 E. & B. 709 ; Tupling v. Ward (1861), 
30 L. J. Ex. 222 ; Baker v. Lane (1865), 3 H. & C. 544 ; 
Edmunds v. Greenwood (1808), L. R. 4 C. P. 70 ; Ville- 
boisnet v. Tobin (1869), L. R. 4 C. P. 184. Mentd. 
Chaplin v . Reid (1858). 1 F. & F. 315 ; Collins v. Yates 
(1858), 27 L. J. Ex. 150. 


1835. When not necessarily criminating.] 

— In an action against defts., A. & B., as attorneys 
& solrs., for failing to invest on mtge. in a proper 
manner certain money entrusted to them, as such 
attorneys & solrs., by pltf. for that purpose, pltf. 
proposed to administer interrogatories to deft., B., 
with a view of showing that a partnership existed 
between him & A. in their business of attorneys & 
solrs., & inquiring particularly into the share of 
the profits of such business received by B., & 
generally into the manner in which such profits 


an alleged conspiracy between defts. 
to defraud pltfs., amounting to a 
criminal offence, interrogatories wore 
sought to be administered to one deft, 
going directly to the proof of what 


was charged ; — Reid : the objection 
that the answers might tend to 
criminate deft, might be taken on the 
appln. for leave to deliver the inter- 
rogatories. The English practice of 


allowing the interrogatories in such a 
case, leaving it to deft, to raise his 
objection in his answers, does not 
obtain in New Zealand. — R oskrugk 
v. Ryan (1896), 15 N. Z.L. R. 246.— N.Z. 
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were divided & the business carried on. B. 
objected to the interrogatories on the ground that, 
never having been admitted as an attorney & 
solr., the answers thereto would tend to criminate 
him, & render him liable to an indictment for 
misdemeanour under Solicitors Act, 1843 (c. 73), 
s. 2, for practising without a certificate : — Held : 
the interrogatories, which appeared to be put 
bond fide & with the view of obtaining answers 
relevant to the action, & to pltf.’s interest therein, 
might be administered ; & moreover, deft, might 
answer the questions without rendering himself 
liable to any proceedings or penalties under 
Solicitors Act, 1843 (c. 73), inasmuch as the 
questions related to the business of defts. as 
money scriveners, which was a different thing 
from that of attorneys & solrs. properly so called. — 
Bickford v. Darcy (1800), L. R. 1 Exch. 354 ; 
4 H. & 0. 534 ; 35 L. J. Ex. 202 ; 14 L. T. 029 ; 
12 Jur. N. S. 810 ; 14 W. It. 900. 

Annotations : — Consd. MoFadzen v. Liverpool Corpn. (1868), 

18 L. T. Oil. Bold. Apothecaries Soc. v. Nottingham 

(1875), Bitt. Prao. Cas. 72. 

1836. .] — In an action for libel the ct. 

refused to allow interrogatories to be administered 
to deft, under C. L. P. Act, 1854 (c. 125), s. 51, the 
express object of pltf . being to make deft, criminate 
himself if he answered them in the affirmative. — 
Edmunds v. Greenwood (1808), L. R. 4 C. P. 70 ; 
38 L. J. O. P. 115 ; 19 L. T. 423 ; 17 W. R. 142. 

Annotations : — Folld. Villeboisnot v. Tobin (1869), L. It. 4 

O. P. 184. Consd. Inman v. Jenkins (1870), L. R. 5 C. P. 

738 ; Hill v. Campbell (1875), L. It. 10 C. P. 222. ^fd. 

Davis v. Gray (1871), 30 L. T. 418 ; Fisher v. Owen k 8), 

8 Ch. I). 645. ^ 

1837. Discretion of court.] — Interroga- 

tories, the answers to which may criminate the 
person interrogated, will not be allowed under 
0. L. P. Act, 1854 (c. 125), upon the common 
affidavit. Special circumstances must be shown 
which render them necessary, & it is a matter for 
tho discretion of the judge whether there is 
sufficient ground for allowing them to be put. — 
Villeboisnet v . Tobin (1809), L. R. 4 C. P. 184 ; 
38 L. J. 0. P. 140 ; 19 L. T. 093 ; 17 W. R. 322. 

Annotations : — Reid. Inman v. Jenkins (1870), L. Ii. 5 C. P. 

738 ; Hill v. Campbell (1875), L. R. 10 C. P. 222. 

1838. .] — (1) In an action for libel a 

judge at chambers refused to allow interrogatories 
to be administered to deft, under C. L. P. Act, 
1854 (c. 125), s. 61, the object of pltf. being to 
rebut the possible defence of privilege by proving 
malice in deft. : — Held : the refusal was right. 

(2) Interrogatories in libel will not be allowed 
where tho answers would enable pltf. to abandon 
tho civil & institute criminal proceedings against 
deft. 

(3) The discretion vested in a judge at chambers 
under C. L. P. Act, 1854 (c. 125), s. 51, will not be 
reviewed by the ct. except on very strong grounds. 
—Davis v. Gray (1874), 30 L. T. 418. 

1839. .] — In an action against deft, as 

publisher of a newspaper containing a libel on 
pltf. : — Held : deft, may refuse to answer interro- 
gatories as to his being the publisher, on the 
ground that the answers tend to criminate him & 
make him liable to an indictment. — B owden v. 
Allen (1870), 39 L. J. O. P. 217 ; 22 L. T. 342 ; 
18 W. R. 095. 

1840. .] — Allhusen v . Labouchere, No. 

1450, ante . 

1841. .] — An action having been brought 

to set aside a deed of gift made by a lady a few 

PART IV. SECT. 8, SUB-SECT. 4.— C. 

o. Communications made to party 
interrogated in official capacity .] — In 
an action for defamation pltf. sought 

J. — VOL. XVIII. 


days before her death, on the ground that the 
instructions for it were given while she was in a 
state of stupor produced by large doses of a narcotic 
drug, pltf. exhibited interrogatories, following out 
in detail the statements of the claim, with a view 
of showing that deft, who was the grantee in the 
deed of gift, had procured the drug for her & 
encouraged her to take it, in order to avail himself 
of the stupor which it produced to obtain the 
execution of the deed of gift. Deft, moved to 
strike out the interrogatories as scandalous, 
irrelevant, & not put bond fide for the purposes of 
the action : — Held : supposing the matter in- 
quired after to be an indictable offence, that was 
no reason for striking out an interrogatory, which, 
being relevant, was not scandalous, & the remedy 
of deft, was to decline to answer, on the ground 
that his answer might tend to criminate him. 

Nothing can be scandalous which is relevant 
(Cotton, L.J.). — Fisher v . Owen (1878), 8 Ch. D. 
045 ; 47 L. J. Ch. 081 ; 38 L. T. 577 ; 42 J. P. 
758 ; 26 W. R. 581, C. A. 

Annotations : — Folld. Allhueon v. Labouchero (1878), 3 

Q. B. D. 654. Apld. Webb v. East (1880), 44 .). P. 200. 

Consd. Lamb v. Munster (1882), 10 Q. B. D. 110. Expld. 

Hunnings v . Williamson (1883), 10 Q. B. D. 459. Apld. 

Spokes v . Grosvonor Hotel Co., [18971 2 Q. B. 121. 

Apprvd. National Assocn. of Operative Plasterers v. Smithies 

(1906), 95 L. T. 71. 

1842. No precise form of objection neces- 

sary — “ May 99 sufficient.] — An objection to 
answer interrogatories which is made by affidavit 
on the ground of the tendency of the answer to 
criminate the person interrogated may be valid, 
although not expressed in any precise form of 
words, if, from the nature of the question & the 
circumstances, such a tendency seems likely or 
probable. In an action for libel deft, pleaded a 
denial of the publication, & to interrogatories 
asking him, in effect, whether he published the 
libel he stated by his affidavit in answer ; “I 
decline to answer all the interrogatories upon the 
ground that my answer to them * might ’ tend to 
criminate me ” : — Held : his answer was sufficient. 
— Lamb v. Munster (1882), 10 Q. B. D. 110 ; 62 
L. J. Q. B. 40 ; 47 L. T. 442 ; 31 W. R. 117, D. C. 

Annotations : — Apld. Re Gcnese, Ex p. Gilbert (1886), 3 

Morr. 223. Folld. Pankhurst v . Wighton (1886), 2 T. L. It. 

74£. Distd. Derbyshire County Council v. Derby Corpn. 

(1896), 74 L. T. 747. 

1843. .] — Harvey v . Lovekin, No. 1325, 

ante . 

1844 . .] — The law of England said that no 

man could be compelled to answer a question 
incriminating himself (Gave, J.). — Pankhurst v. 
Wighton & Go. (1880), 2 T. L. R. 745. 

1845. .] — Beyfus v. Jonas (1880), 2 

T. L. R. 087. 

Maintenance of action.] — See Action, 

Vol. I., pp. 88, 89, Nos. 720-728. 

1846. Where fraud not a criminal offence.] — It 
is no objection to interrogatories under G. L. P, 
Act, 1854 (c. 125), s. 51, that the answers, if given 
in the affirmative, will show that tho execution of 
a deed upon which the defence is founded was 
obtained by fraud. — Goodman v . Holro yd (1804), 
15 0. B. N. S. 839 ; 143 E. R. 1015 ; sub nom. 
Goodman v . Harvey, 3 New Rep. 512. 

C. Privilege . 

See , generally , Evidence. 

1847. Communication with legal adviser or 
agents — Relating to matters in dispute.] — Oatt v . 
Tourle, No. 1580, ante . 


which he had taken to verify the 
same. Deft, pleaded qualified protec- 
tion : — Held : the circumstance tha t 
such information might have been 


leave to deliver interrogatories re- 
quiring deft, to disclose the informa- 
tion on which he based the statement 
complained of, & the steps if any j 
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Sect . 8. — The answer: Sub-sect. 4, C. <Sc D. ; sub - 
sect, 5 . Sect, 9.] 

1848. .] — In an action by a principal 

against his agent for negligence in the purchase of 
certain goods for the principal, deft, being inter- 
rogated touching certain matters connected with 
such purchase not within his own knowledge, but 
known to his partner at New York, declined to 
answer on the ground of ignorance as to such 
matters. Further interrogatories being adminis- 
tered touching the same matters, he answered, 
stating that since action brought, certain com- 
munications had passed between him & his firm 
at New York, with a view to his defence to the 
action, & that all his information as to the matters 
in question was derived from such com m u n ications, 
& submitting that he was privileged from dis- 
closing Aich communications : — Held : he was so 
privileged. — Phillips v. Bouth (1872), L. K. 7 
0. P. 287 ; 41 L. J. C. P. Ill ; 26 L. T. 845 ; 20 
W. B. 630. 

Annotation : — Reid. Bolckow v, Fisher (1882), 10 Q. B. I). 

iei. 

1949 . ,] — A party to an action can- 

not be compelled to answer interrogatories asking 
as to his knowledge, information, or belief with 
regard to matters of fact, if he swears that he has 
no knowledge or information with regard to those 
matters except such as he has derived from 
privileged communications made to him by his 
solrs. or their agents ; for since under those 
circumstances his knowledge & information are 
protected, so also is his belief when derived solely 
from such communications. 

Pltf. having been interrogated as to his know- 
ledge, information & belief upon matters relevant 
to deft.’ s case answered that he had no personal 
knowledge of any of the matters inquired into ; 
that such information as ho had received in respect 
of those matters had been derived from informa- 
tion procured by his solrs. or their agents in & for 
the purpose of his own case : — Held : the answer 
was sufficient. 

I take it to be tolerably clear & certain that he 
is entitled to search pltf.’s conscience, & to ask 
him not merely as to what ho may himself have 
seen, or may himself know, but as to all the facts 
which he has & all the information which he has 
for forming a knowledge & belief, derived from his 
agent (Loud Blackburn). — Lyell v, Kennedy 
(No. 2) (1883), 9 App. Oas. 81 ; 53 L. J. Ch. 
449 ; 50 L. T. 277 ; 32 W. B. 497, H. L. ; varying 
S. 0. sub nom, Kennedy v. Lyell, 23 Ch. D. 387, 
C. A. 

Annotations : — Folld. Seal v. Turner (1913), 30 T. L. R. 227. 

Retd. Buraill v. Tanner (1885), 16 Q. B. D. 1 ; Hr Holloway, 

Young v, Holloway (1887), 12 P. D. 167 ; Summon v. 

Bennett (1892), 8 T. L. R. 235 ; Calcraft v. Guest, [1898] 

1 Q. B. 759 ; Ainsworth v. Wilding, [1900J 2 Ch. 315. 

Mentd. Bidder v. Bridges (1885), 29 Ch. D. 29 ; Martin v, 

Treacher (1886), 2 T. L. 11. 268. 

1850. .] — In an action for damage 


caused by the negligence of defts. or their servants 
in the use of an engine, whereby sparks & red-hot 
cinders escaped from the engine & set fire to pltfs.’ 
buildings, pltfs. administered the following in- 
terrogatory : “ Have defts. or any of their servants 
or agents any knowledge, information, or belief 
as to the cause of the fire in respect to the happen- 
ing whereof this action is brought ? If yea, set 
out the same fully, with dates- & all particulars! 
If any of those servants or agents nave com / 
municated to defts. such knowledge, information 1 * 
or belief, let defts. set out the substance of such 
communications, with dates & all particulars.” 
To this deft, answered : “ We have no information 
at all on the subject, save such as appears in the 
reports set out in the schedule to our affidavits, 
filed in this cause on May 28, 1884, & which by 
the judgment of the Div. Ct. of July 7 last, were 
held to be privileged from production, which we 
decline to produce ” : — Held : the answer was 
sufficient, as a further or better answer could not 
be given without disclosing the contents of 
privileged reports made to defts. by their servants, 
which reports defts. were not bound to disclose. — 
London, Tilbury & Southend By. Co. v, Kirk 
& Bandall (1884), 51 L. T. 599, D. C. 

1851. .] — Gort (Viscount) v, 

Bowney (1884), 28 Sol. Jo. 533. 

1852. But not capable of being 

confidential.] — Foakes v, Webb, No. 1756, ante, 

1853. ‘ “ “ 

Wolff (1886), 3 T. Xi. B. 229, D. C. 

1854 . .] — Pltf., who was a share- 

holder in a guarantee society, having brought an 
action against the chairman for false representa- 
tions alleged to have been made by deft, to pltf. 
at a general meeting administered to deft an 
interrogatory as to whether at the date of the 
meeting the society had taken over certain 
properties. Deft, answered that certain of the 
properties had been taken over, & that certain 
others had been taken possession of owing to 
failure of the mtgors., & he gave the names of 
these two sets of properties, but he said ho had 
no personal knowledge with regard to the remain- 
ing properties & submitted that he was not bound 
to seek information about them from confidential 
documents obtained by his solrs. for the purpose 
of his defence : — Held : this was a sufficient answer. 
— Seal v. Turner (1913), 30 T. L. B. 227, C. A. 

1855. Solicitor defendant — Information obtained 
from client & other sources.] — If a solr. obtains 
information from his client, & also from other 
sources, it is not privileged ; & the solr., if made 
a party to a suit with his client, is bound to answer 
interrogatories respecting it, though his client 
made the communications to him confidentially. — 
Lewis v, Pennington (1860), 29 L. J. Ch. 670 ; 
2 L. T. 344 ; 6 Jur. N. S. 478 ; 8 W. B. 465. 

Annotation: — Consd. Kennedy v, Lyell (1883), 23 Oh. D. 


communicated to deft, in his official 
capacity would afford no reason for 
exempting him from answering. — 
Lucook v. Pierce (1919), 15 Tas. 

L. B. 73. — AUS. 

p. Communications between branch ct* 
head office .] — The manager of a branch 
bank at W., having its head office at 

M. , laid an information against pltf., 
who subsequently brought an aotion 
against the bank for malicious arrest. 
On an examination of the manager : — 
Held : ho was right in refusing to 
answer the following question : ** Did 
you from time to time communicate 
(to head office] the facta previously 
stated in your examination as they 
occurred f ■ — McLean v. Merchants* 
Bank (1884). 1 Man. L. B. 178.— CAN. 


q. Communications between husband 
wife during marriage,] — B. S. O. 
1887, c. 61, s. 8, which provides that 
14 no husband shall be compellable 
to discloso any communication made 
by his wife during the marriage,** is 
still in force. It is competent for a 
husband who is making disclosures as 
to what took place between his wife 
& himself during coverture, at any 
time during an examination for dis- 
covery to refuse to disclose anything 
further.— C onnolly v.Murrkll (1891), 
34 P. B. 187»— CAN. 

r. Legal professional privilege — How 
far available, } — An attorney cannot, 
on the ground of professional con- 
fidence, refuse to answer an Inter- 
rogatory touching his having soon a 


certain instrument ; &, if so, when. Sc 
in whose hands. — O 4 Gorman v. 
M'Namara (1831), Hayes, 174.— IR. 


s. ivof available to agent or 

friend .] — An agent or friend of the 
oxor., acting for or advising him in 
matters connected with the will, 
cannot, when interrogated as to his 
knowledge of the advice given, claim 
privilege. — G risdell v, Reid (1888), 
7 N. Z. L. B. 129.— N.Z. 


t. Jruoiic policy.] — In an action 
for libel pltf. interrogated deft, as to 
the contents of a written communica- 
tion made by deft., a Justice of the 
Peaoe, to the Lords Commissioners of 
the Great Beal, concerning pltf., who 
was also, a Justice of the Peace. 
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1866. Information obtained for client 

privileged/] — In an action for libel contained in a 
ctomlar, defte. justified giving full particulars of 
the justification. Pltf. administered interroga- 
tories as to certain communications referred to by 
defta, which they objected to answer upon the 
ground that by so doing they would disclose facts 
& information obtained by them in confidence & 
acting in their capacity as solrs. for a client : — 
Held : defts* were not bound to answer further 
the interrogatories, the privilege claimed not 
being their privilege but that of their clients. — 
Procter v . Smiles (1880), 66 L. J. Q. B. 627 : 2 
T. L. R. 900, O. A. 

ArmokUion ;—ReM. Procter v. Baikes & Wolff (1888), 3 

1 • xl« 229. 

1857. Bequest to executors affected by secret 
trust — Communications between executors.] — A.-G. 
v, Johnstone, [1872] W. N. 12. 

1858. Documents held by officials of society.] — 

Emmott & Go. v . Walters, [1891] W. N. 79, 
D. C. 

1859. Evidence given before ecclesiastical com- 
mission of inquiry — Action for slander.] — Bar- 
ratt v , Kearns, No. 1660, ante. 

Privilege as ground for resisting production of 
documents.] — See Part III., Sect. 9, ante , 

D. Stating Objection, 

See , now , B. S. 0., Ord. 31, r. 0. 

1860. Ground of objection must be stated 
specifically — Unless question of law.] — A. sued 
defts. as man & wife, & then asked them whether 
they were married. The interrogatory was ordered 
to be struck out. A. did not appeal, because he 
considered that a part of the remaining interroga- 
tories would oblige an answer to the question 
disallowed. Defts. neglected to answer that part 
of the interrogatories : — Held : they were not 
bound to answer. 

Is a person bound to give by his answer a reason 
for not answering an interrogatory ? The principle 
is that, if fresh facts are relied on as reasons for 
not answering, they should be set out ; but that, 
if the objection is a mere matter of argument, & 
not a statement of new facts, & the judge sees that 
the answer is sufficient, he is quite right in refusing 
to require a person to state his objection (Lindley, 

J.).-— Smith v, Berg (1877), 30 L. T. 471 : 26 
W. B. 000, D. 0. 

Annotation: — Expld* A Folld. Ohurcb v, Perry (1877), 38 

L. T. 513. 

1801. -.] — Dalgleish v . Lowther, No. 

1549, ante. 


Sub-sect. 6. — Filing Answer. 

See Ord. 31, rr. 8, 20. 

1802. Time lor answer — Death of sole plaintiff— 
Order by executor to revive action.]— In a suit 
relating to real & personal estate, where, after 
interrogatories filed, but before answer, the sole 
pltf. had died, the ct., on the application of the 
heir-at-law, who was also the exor. of the deceased 
pltf*, made an order to revive, & as the time for 
answering had expired, ordered that deft, should 
within twenty-eight days, answer the interroga- 
tories. — Beauchamp (Earl) v. Winn (1800), 
L. B. 2 Eq. 302 ; 14 L. T. 850. 

Where security for costs ordered — 

Deft, by hie answer admitted {bat he 
had made a privileged ooxmmmicatton 
concerning pltf., but declined to answer 
as to its contents. The ct., In the 
exercise of its judicial discretion, 
refused to compel deft, to answer the 
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Runs from date of service of copy of receipt.] — 

Jones v, Jones, [1884] W. N. 17 ; Bitt. Bep. in 
Oh. 89. 

1864. Duty of party filing — To produce office 

copy.] — The duty of producing the office copy of 
the affidavit in answer to pltf. s interrogation lies 
on the deft., the party on whose behalf the affidavit 
is filed. — M arshall v . National Provincial 
Bank of England (1892), 61 L. J. Oh. 465 ; 00 
L. T. 525 ; 40 W. B. 328 ; 30 Sol. Jo. 294. 
Annotation Folld. Levi v. Taylor, [1908] W. N. 183. 

1805. - — .] — Levi v, Taylor, [1903] 

W. N. 183. 


Sect. 9. —APPLICATION FOR FURTHER AND 

BETTER ANSWER, 

See, now , B. S. 0., Ord. 31, r. 11. 

1866. Application made in chambers not in 
court.] — (1) The application to be made under 

K. S. 0., Ord. 31, lor further answers to interro- 
gatories, should be by summons in chambers, Sc 
not by motion. 

(2) The particular answers objected to as in- 
sufficient should be specified. — C hesterfield v. 
Black (1870), 13 Ch* D. 138, n. ; 24 W. B. 783 ; 
3 Ohar. Pr. Cas. 195. 

Annotation : — As to (2) Folld. Anstoy v. North & South 
Woolwich Subway Co. (1879), 11 Ch. D. 439. 

1867. Answers objected to must be specified.] — 

One interrogatory contained six questions. Deft, 
answered five, but the answer to the sixth question 
was insufficient. Pltf. excepted to the answer, 
the exception including not only the unanswered 
sixth question, but all the other questions, which, 
it was admitted, had been answered : — Held : the 
exception was wrong in form. — H igginson v, 
Blocklby (1855), 25 L. J. Oh. 74 ; 20 L. T. O. S. 
85 ; 1 Jur. N. S. 1104 ; 4 W. R. 00. 

Annotations: — N.F. Hoffmann v. Postill (i860), 4 Ch. App. 
673. DiStd. Zambaco v. Caagavetti (1869), 38 L. J. On. 
603. R«td. Langton v. Waite (1866), 16 L. T. 204 ; Cross- 
ley v . Tomey (1876), 2 Ch. D. 533. 

1868. — — Unless part of one question.] — The 
ordinary questions as to particulars on an interro- 
gatory asking for an account of personal estate 
are not to be regarded as separate questions $ & 
an exception to the answer in respect to such an 
interrogatory need not specify which of them is 
unanswered.— Z ambaco v, Cassavetti (1869), 38 

L. J. Oh. 503. 

1869. .] — Chesterfield v. Black, No. 

1800, ante, 

1870. .] — Objections to answers to interro- 

gatories must be specific. A party cannot, by 
objecting at chambers in a general way to the 
answers given, or by objecting to a particular 
answer, entitle himself to an appeal from the order 
of the judge upon the sufficiency of all the answers, 
or of those not specifically objected to. — C hurch 
v. Perry (1877), 36 L. T. 613. 

1871. — — .] — A summons for a further answer 
to Interrogatories ought to specify the interroga- 
tories or parts of interrogatories to which a further 
answer is required. — AN stey v. North Sc South 
Woolwich Subway Co. (1879), 11 Ch. D. 439 ; 
48 L. J. Ch. 770 ; 40 L. T. 393 ; 27 W. B. 676* 

4872. Unless all answers objected to.}— 

In a case where all the answers to interrogatories 

are properly objected to, the role that a summons 

■ - — -■ — - ■ ■ ■ ■< — — — - 


aterrogatory, — F itzqibbonv. 
1875), I. R. 9 O. L. 204.— EL 

■ART IV. SECT. 8, SUB-SECT. 4- 
1881 I. Ground of Median 

0 1— mnld, 


reasons for objection* raised to answering 
questions should be stated by the 
objecting narty.--^ A bsentoh u. 

Cant aba FcnBLiSBiNg Go., LIT. 

31 W. L. It. 604 ? 8 W. W. ft. 


f!AM. 
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, 9. — Application for further and better answer. 

Sect ^ 10.] 

for a further answer ought to specify the interro- 
gatories or parts of interrogatories to which a 
further answer is required does not apply, & the 
summons may be in general terms. — F urber & 
Price v. King (1881), 50 L. J. Ch. 496 ; 29 W. R. 
636. 

1873. Inconsistency between answer & schedule.] 
— Bridgwater v. De Winton, No. 1486, ante . 

1874. Objection for insufficiency — Truth of 
answer assumed.] — Lyell v. Kennedy, No. 384, 
ante . 

1875. Party interrogated may refer to 

whole affidavit.] — Lyell v. Kennedy, No. 384, 
ante . 

187$. _ _ — .] — Where the answers to in- 

terrogatories taken together answered every ques- 
tion material to the issue between the parties, & 
the Div. Ct. ruled that the answers were honest & 
complete : — Held : the Ct. of Appeal ought not 
to interfere because some particular answer might 
be more accurately framed. — F ield v. Bennett 
(1886), 2 T. L. R. 122, C. A. 

1877. .] — Moore v. Explosives Co. (1885), 

1 T. L. R. 467, D. 0. 

1878. Court of Appeal will not interfere with 
judge's orders — Except in special circumstances.] — 
Field v. Bennett, No. 1876, ante. 

1879. Objection that answer embarrassing.] — 

Lyell v. Kennedy, No. 384, ante. 

1880. Order for viva voce examination — Where 
failure to answer.] — Where a party to whom inter- 
rogatories have been allowed to be administered 
under C. L. P. Act, 1854 (o. 125), s. 51, has neg- 
lected to answer at all, without just cause, it may 
be admissible to apply for an order, under sect. 53, 
for his oral examination, instead of proceeding by 
way of attachment for contempt ; at all event®, 
where there is a question whether by reason of 
illness or on account of co-parties to the suit 
having sufficiently answered, or otherwise, the 
neglect is not altogether without “ just cause,” & 
certainly is not wilful or contumacious in the sense 
of a defiance of the authority of the ct. But the 
rule for an oral examination is only nisi in the first 
instance.— T urk v. Syne (1857), 27 L. ,T. Ex. 54. 

1881. For insufficient answer — Discretion 

of court exercised with caution.]— The jurisdiction 
of the ct. under 0. L. P. Act, 1854 (c. 125), s. 53, 
in case of omission without just cause to answer 
sufficiently written interrogatories under sect. 61, 
to direct an oral examination of the interrogated 


party, as it is a jurisdiction to be exercised at the 
discretion of the ct., will be exercised with caution, 
& with a due regard to the nature & circumstances 
of the action. 

Qu. : whether, where upon the answers given to 
the written interrogatories, it is extremely doubtful 
in law whether deft, is liable to be sued at all, the 
application will be acceded to ; but in such a case, 
at all events, it will not be granted, where there is 
no affidavit in support of the application, even 
although the objection is not raised by the opposite 
party. 

Thus, where deft, was sued as administrator, & 
answered to written interrogatories that he had 
not taken out administration in this country, nor 
administered nor intermeddled with any of the 
effects in this country, the ct. refused a rule that 
defts. should be orally examined, there being no 
affidavit in support of the application, although 
pltf. showed cause in the first instance, & waived 
the objection. — Swift v. Nun (1857), 26 L. J. Ex. 
365. 

1882. After application to judge in 

chambers/] — When an oral examination is re- 
quired of the interrogated party for having 
omitted without just cause to answer sufficiently 
written interrogatories delivered under C. L. P. 
Act, 1854 (c. 125), ss. 51, 53 : — Senible : the proper 
course is to apply to a learned judge at chambers 
in the first instance as to the sufficiency of the 
answers to the interrogatories. — Meadows v. 
Kirkman (1860), 2 L. T. 251. 

1883. After exceptions to answer.] — 

Where, after decree, a pltf. has not sufficiently 
answered interrogatories filed by deft, for his 
examination, deft.’s proper course is to except to 
the answer, & not to apply for an examination 
vivd voce in ct. in the first instance. — Croskey v. 
European & American Steam Shipping Co., 
Ltd. (1866), 14 W. R. 514. 

1884. .] — A deft, who had put in 

three insufficient answers, was ordered to be 
examined viyd voce by an examiner of the ct., 
instead of being interrogated under General Orders, 
Ord. 16, r. 19, & to pay the costs, but not exemplary 
ones, of his insufficient answers, & of the applica- 
tion for the order in question. — Danell v. Page 
(1868), 37 L. J. Ch. 631 ; 18 L. T. 785 ; 16 W. R. 
1080. 

1885. Only granted as to answers 

specifically objected to.] — (1) When an oral ex- 
amination upon interrogatories is granted, it will 
only be granted as to those the answers to which 
have been specifically objected to as insufficient. 


PART IV. SECT. 9. 

18771 Objection for 4 

If deft.’s answers to the interrogatories 
are insufficient, ho may be inquired 
to make further answers. — It. v. 

Bairi) (,889) » 28 N * B * ll * 

tl A? 77 — -h-In an action for lihel 
deft, was inter alia interrogated (No. 4) 
as to whether he did not publish the 
words complained of “ in the London 
Times newspaper or some other & 
what newspapor f •* “ When did such 
publication take place ? ” deft, answered 
all the interrogatories in the one 
answer as follows : “ That in bond fide 

nt tbe - oonduct & language 
°* £ ln reference to matters of 
1 caused to be printed 
& published of & concerning pltf. & 
tho newspapers in the 

™?A O ^ 1T0 f a t 10 r lefl mentioned the 
to k^iTogatorfes referred 

tho same to be 

\? 0 .. Bfron 


o 11 -; — Malone v. Fitzgerald 
(1886), 18 L. R. Ir. 187.— IR. 

i 18 7 7 — r*l — l n an action for 

slander deft, who was a member of the 
Dublin Corpn., pleaded privilege. In 
reply to interrogatories asking deft, 
what information he possessed whioh 
induced him to believe in the truth 
of tho allegations complained of, & 
from whom he obtained such informa- 
tion, the deft, said that he obtained 
his information from speeches made at 
meetings of tho corpn. 8c from a nows- 
paper report of one of such mootings : — 
Held : the deft, should give the names 
of tho speakers upon whoso speeches 
he relied & identify the newspaper 
report. — Moore, J., Ireland. — Irwin v. 
O’Beirne (1919), 53 I. L. T. 104.— 
IR* 


a 

to 


Vn / u given to 

■No. 4, giving the date of the alleged 


a* ; — Must indicate defects in 
answer . ] — Where an interrogatory con- 
talns a number of questions, each com- 
plete & distinct in itself, Borne of whioh 
are rally answered, an exception for 
insufficiency must not be to the whole 
answer, but must point out in what 


particular the interrogatory is not 
sufficiently answered. — Burpee v. 
American Bobrin Spool & Shuttle 
Co. (1892), N. B. Dig. 656.— CAN. 

J* Waiver of objection to answer.] 
1 ayment of the allowance after 
answers filed to pltf.’s interrogatories 
is a waiver of any objections to tho 
answers, & pltf. cannot ttlo further 
interrogatories without leave of ct. — 
Malone v . Handy (1836), 5 O. S. 310. 
— CAN. 

. °* Answers disingenuous & eva- 
sire.]— Whore the answers of deft, 
to interrogatories were disingenuous 
& evasive, & certain information 
peculiarly within his knowledge or 
under his control was not disclosed by 
*** • unless deft, made a 
sufficient answer to the interrogatories 
within a stated period, his defence 
should be struck out & judgment 

hbn. — R and v. White 
(1895), 40 N. S. R. 145.— CAN. 

d. Answer of corporation — Whether 
opinions of officers may be called 
for.] — Pltfs.* claim was for the prioe 
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(2) Delay in applying for an order for fuller 
answers to interrogatories will be held, unless 
justified, a ground of objection to the application. 
— The*Mary (oe Alexandra) (1809), 17 W. B. 027. 

1886. .] — Where a person in- 

terrogated has answered insufficiently & has been 
ordered to further answer by vivd voce examination, 
he can only be required to give vivd voce such an 
answer to the particular interrogatories mentioned 
in the order as would have been sufficient if it had 
been given by his affidavit in answer to interro- 
gatories. The costs of any examination exceeding 
these limits must be paid by the party examining. 
— Litchfield v . Jones (1884), 54 L. J. Ch. 207 ; 
51 L. T. 572 ; 33 W. R. 251. 

1887. Irrelevancy.] — Peyton v. 

Harting, No. 1780, ante . 

1888. Costs.] — Where, in conse- 

quence of the party interrogated answering 
insufficiently, an order was made by the master 
for his examination vivd voce before a special 
examiner : — Held : there was power under It. S. C., 
Ord. 31, r. 10, & Ord. 55, r. 1, or the general 
practice of the ct., to make it a term of the order 
that the costs of, & occasioned by, the application 
should be paid by the party interrogated “ in any 
event.” — Vicaky v. Great Northern By. Co. 
(1882), 9 Q. B. D. 108 ; sub nom. Vickary v. Great 
Northern By. Co., 51 L. J. Q. B. 402. 

Annotation : — Bold. Mitchell v, Darley Main Colliery Co. 

(1883), 10 Q. B. D. 457. 

1889. .] — Litchfield v . Jones, 

No. 1880, ante. 


Sect. 10.— USING ANSWER AT TRIAL. 

1890. Rights of plaintiff & defendant.] — Where 
a passage read by a pltf. from an answer refers to 
another passage, that other passage is to be read 
only for the purpose of explaining or qualifying 


the thing in respect of which the reference is made, 
& not for the purpose of introducing new facts, 
which do not explain or qualify that thing, though 
such new facts be connected, in grammatical 
construction, with that which must be read. — 
Bartlett v. Gillard (1827), 3 Buss. 149 ; 0 
L. J. O. S. Ch. 19 ; 38 E. R. 532, L. 0. 

Annotations : — Mentd. Rowe r. Rowe (1848), 2 Do G. & Sm. 

294 ; Edmunds v. Low (1857), 3 K. & J. 318 ; Atkinson 

t>. Littlewood (1874), L. R. 18 Eq. 595 ; Fairer v . Park 

(1876), 3 Ch. D. 309. v 

1891. .] — If pltf. read a passage from deft.’s 

answer as evidence of a particular fact, deft, has 
no right to read subsequent matter connected 
with it by such words as “ but ” & “ and,” unless 
the subsequent matter be explanatory of the pas- 
sage read by pltf. — Davis v. Spurling (1829), 1 
Russ. & M. 04 ; Taml. 199 ; 39 E. B. 25. 
Annotations : — Mentd. A.-G. v. Chostorfleld (1854), 18 Boav. 

596 ; Blagrave v . Routh (1856), 2 K. & J. 509 ; Gething 

v . Keighley (1878), 9 Ch. D. 547. 

1892. .] — If a pltf. reads a passage in an 

answer, which does not refer to but is qualified by 
a subsequent passage, deft, may read the latter 
passage. — Rude v . WiiiTCHURcn (1830), 3 Sim. 
502 ; 57 E. R. 1109. 

1893. .] — Nurse v. Bunn (1832), 5 Sim. 

225 ; 58 E. R. 321. 

1894. .] — Lyell v. Kennedy, No. 384, 

ante. 

1895. Interrogatories In former suit against 
same defendant — Admissible without proving signa- 
ture.] — An examined copy of answers to inter- 
rogatories made in a former suit by one of the 
parties to an action is admissible in evidence 
against him without putting in the interrogatories 
to which they are answers, or proving the party’s 
signature to the original answers. — Fleet v. 
Perrins (1808), L. R. 3 Q. B. 530 ; 37 L. J. Q. B. 
233 ; 19 L. T. 147 ; affd. (1809), L. R. 4 Q. B. 
500, Ex. Ch. 

Annotations : — Mentd. Lloyd v. Pughe (1872), 8 Ch. App. 88 ; 

Jones v . Cuthbertson (1873), L. R. 8 Q. B. 504 : British 

Mutoscope & Biograph Co. v. Homor, [1901] 1 Ch. 671, 


of an incinerating machine bought by 
dofts., who refused payment on the 
ground that the machine would not do 
the work oontraoted for. Pltf a. de- 
livered interrogatories, tho answers to 
which did not satisfy pltfs. On 
pltf s.* application for further details 
of information to be given by defts. : — 
Held : pltfs. were not entitled to an 
order requiring defts. to furnish 
estimates or opinions of their officers as 
to the quantity of manure produced 
throughout the city, although such 
officers had means of forming such 
opinions. — D eoarie Manufacturing 
Co. v. Winnipeg City (1909), 18 
Man. L. R. 663. — CAN. 

e. Must be made within reason- 
able time.] — Application for an order 
requiring a further answer to inter- 
rogatories, must bo made within a 
reasonable time ; & in considering what 
is a reasonable time the ct. will have 
regard to tho period (namely, six 
weeks) limited by the former practice 
for taking exceptions for insufficiency ; 
& in ordinary cases applications for 
a further answer should be made within 
such period of six weeks. — Lloyd v. 
Morley (1879), 5 L. R. Ir. 74.— IR. 

PART IV. SECT. 10. 

f. Rights of plaintiff & defendant 
— To use part.Y-- Whore an interroga- 
tory asked whether certain things were 
not done in one or two ways stated 
“ or how otherwise ” & the answer was 
given that they were done partly in 
each of the two ways stated & partly 
in other ways set out, the ot. allowed 
the interrogatory & the answer to be 
read in evidence omitting from the 

In 


quostion " or how otherwise ” but 
admitted them as an admission only 
that they were partly donu in each of 
the two ways stated. — N ott v. Davis 
(1893), 19 Y. L. R. 485.— AUS. 

g. . .] — Where the ex- 

amination for discovery of an officer 
of a company is usod at tho trial, the 
whole examination must be put in & 
the parties wishing to use the same 
cannot put in certain questions only. — 
Westminster Woodworking Co. v . 
Stuyvesant Insurance Co. (1915), 32 
W, L. R. 802 ; 8 W. W. R. 112 ; 9 
W. W. R. 418 ; 25 D. L. R. 284 ; 22 
B. C. R. 197.— CAN. 

h. .] — It was argued that 

the ruling of the trial judge as to 
the admission in evidence of the ex- 
amination for discovery of deft. S. 
was erroneous, that the whole of the 
examination, so far as it related to a 
certain conversation, parts of which 
had been read, should have been read : 
— Held : the contention was not well- 
founded when a part of an examination 
is being read, counsel for tho opposite 
party, desiring to have other parts 
of the examination read, must point 
out the parts. — B asil v. Spratt (1919), 
44 O. L. R. 155*; 15 O. W. N. 171.— 
CAN. 

k. .] — Pltf. may read 

part of doft.’s answer to a personal 
interrogatory. — Sherrock v. Chartres 
(1831), 2 I. Eq. R. 230, n.— IR. 

l. To use deposition of 

officer of one party — Party not taking 
part in examination .] — Semble : the 
depositions of an officer of a co. upon 
examination for disoovery can only 

VkA ikAA A n mr In i 1 AY* ^ IYa a 1 1A 


at all, whon they have taken part in 
the examination. — Leitoh v. Grand 
Trunk Ry. Co. (1888), 12 P. R. 541, 
671 ; 13 P. R. 369.— CAN. 

m. Hot examined by 

counsel for that party.] — Before delivery 
of his statement of defence one of defts. 
obtained an order to examine an 
officer of pltfs. for discovery, & 
examined him thereunder, but he was 
not further examined by counsel for 

S ltfs. ; — Held : such deft, could road 
he depositions so taken, as evidence 
at the trial of the action. — Union Bank 
v . Starrs (1889), 13 P. R. 108. — CAN. 

n. For what purpose available — 
To contradict person interrogated .] — 
The examination of a party to an 
action, taken for the purpose of dis- 
covery, may bo used at the trial to 
contradict the same party, hut cannot 
be put in evidence as an admission. — 
Arnold v. Caldwell (1884), 1 

Man. L. R. 155.— CAN. 


o. Right of court — To use parts 
not put in evidence by counsel .] — A 
judge in charging a Jury may read to 
them parts of an examination for dis- 
covery additional to parts put in 
evidence by counsel. — A dams v. 
National Electric Tramway & 
Lighting Co. (1893), 3 B. C. R. 199.— 
CAN. 

p. .] — Deft, being ab- 
sent at the time of trial, 6c counsel 
having put in evidence for pltf. parts 
of deft. T s examination for discovery, 
deft.*s counsel desired the trial judge 
to look at & direct oertain other 
parts of the examination to be put in 
evidence : — Held : the application must 

T irrvvr fir tfvttvv m 
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fleet. 10 . — Using answer at trial. PartV . Sect. 1 : 
Sub- sects. 1 2 >] 

1896. Answers may be read — Without producing 
interrogatories — If interrogatories lost.] — Answers 
to interrogatories may be read without producing 
the interrogatories, if they cannot be found. — 
Kowe v. Bkenton (1828), as reported in 8 B. & 0. 
737 ; 108 E. B. 1217. 

Annotations : — Reid. Evans v . Taylor (1838). 7 Ad. Sc El. 617. 


and Interrogatories. 


Mentd. Doe d. Carthew v. B ronton (1830), 4 Moo. Sc P. 
180 ; Whitfcingham v. Bloxham (1831), 4 O. & P. 697 ; 
R, v. Richmond Manor (1841), 6 Jur. 605 ; Anglesey v. 
Hatherton (1842), 10 M. ec W. 218 : Doe d. William IV. v. 
Roberts (1844), 13 M. dc W. 520 ; Doe d, Dand v. Thomp- 
son (1845), 7 Q. B. 897 ; Rogers v. Brenton (1847), 10 Q. B. 
26 ; Ex p. Exeter, Bp,, Gorham v. Exeter, Bp. (1850), 
10 O. B. 102 : Shaw v . Beck (1863), 8 Exoh. 392 ; Jessop 
v . Jessop (18ol), 30 L. J. P. M. Sc A. 193 : A.-G. to Prlnoe 
of Wales v. Grossman (1866), L. R. 1 Exon. 381 ; Dixon v. 
Farrer (1886), 18 Q. B. D. 43 ; Sutton Harbour Improve- 
ment Go. v. Plymouth Town Grdns. (1890), 63 L. T. 772 ; 
Meroer v. Denne, [1905] 2 Ch. 688. 


Part V. — Non-Compliance with Order. 


Sect. 1. — CONTEMPT OF COURT. 

Sub-sect. 1. — In General. 

1897. Contempt of court — Production of docu- 
ments.] — The common direction that a party shall 
produce before the master all books & papers 
relating to the matters in question, as the master 
shall direct, entitles the master to require, by his 
warrant, that all such books & papers generally 
shall be left in his office ; & a refusal to leave them, 
in pursuance of such a warrant, is a disobedience 
to the order of the ct. which has directed their 
production. — Shirley v. Ferrers (Earl) (1830), 
1 M j. 8c Gr. 304 ; 5 L. J. Ch. 293 ; 40 E. B. 391, 
«L. C. 

1898, Answer to interrogatories.] — In a 

cause in the Ct. of Common Pleas at Lancaster, 
an order was granted by the district prothonotary 
to administer interrogatories to pltf. to be 
answered within ten days. The order with the 
interrogatories was served on pltf.’s attorneys, So 
an order for further time to answor obtained 


by them. The interrogatories not having been 
answered within the further time, a rule was 
obtained in the Ct. of Q. B. for an attachment 
against pltf., on the ground that pltf. had by not 
answering the interrogatories been guilty of a 
contempt under O. L. P. Act, 1864 (e. Iz5), as. 
61, 100, & that by force of 32 Sc S3 Viet. c. 37, 
ss. 6, 7, & 15, the proper mode of proceeding was 
by rule in any one of the superior cts. On cause 
being shown, the ct. hold the proceedings regular, 
& made the rule absolute. — Coston v. Blackburn 
(1872), L. B. 8 Q. B. 64 ; 27 U T. 117. 

Annotation : — Apld. Morgan v. Alexander (1875), L. R. 10 
C. P. 184. 


Sub-sect. 2. — Attachment. 

See R. S. C., Ord. 31, rr. 21, 22, 23, <fc, generally , 
Contempt of Court, Vol. XVI., pp. 40 et seq . 

1899. Party defaulting may be attaohed — 


Marriott (1896), 5 R. C. R. 157. — 
CAN. 

q. To suppress answer to 

leaning interrogatory.] — Semble : when 
an Interrogatory fa leading, the ct. 
will, at the hearing, suppress the do- 

S osition to that interrogatory. Where, 
owover, only part of an Interrogatory 
is loading, tho ct. will not suppress 
more of the deposition than replies 
to that part. — Wright v. Griffith 
(1851), 1 f. Ch. R. 695 ; 3 Ir. Jur. 138. 
— IR. 

r. Right of one defendant — To 
use deposition of co-defendant — With 
conflicting interest. ]— When a primd 
facte liability to pltf. is made out 
against ono deft., then, upon tho issue 
of whether another deft, is also liable 
as being his partner therein, suoh defts., 
os between themselves, are “ opposite 
parties,’* within Rule 723, upon the 
issue involved, as it is the interest of 
the first that the seoond should bo 
held as a contributor to the obligation, 
while it is the interest of the latter to 
be discharged, &, therefore, the 
examination before trial of one of suoh 
defts. for discovery is evidenoe at the 
trial on bohalf of the other. — British 
Columbia Ironworks v. Buse (1896), 
4 B. O. R. 419.— CAN. 


PART V. SECT, 1, SUB-SECT. 1. 

s. Notice of motion to commit — 
N eccssity for personal service. 1— When 
a party nogleots to comply with the 
terms of an order for the production 
of books Sc papers, the proper mode 
of proceeding la to serve personally 
a notioe of motion to commit. — 
PattbB8°n t>. Bowes (1863), 4 Gr. 44. 
—CAN. 


» ?f Vprtv to inform hints* 
— Failure to discharge — Matters inU 
r<W*tod on known to agent.}-— It the c 

2!X i< ?n 8 £ hat party examined h 
not discharged his duty of inform!] 
himself on matters within the knoi 


ledge of agents, eto., the order granted 
should not bo in the nature of a 
mandamus to compel him to inform 
himself, but for an order that he 
attend & make suifiolont answer to 
tho questions not so answered before, 
or in tho alternative be committed for 
contempt. The notice of motion should 
particularise the answers complained 
of. — Badger v. Torosoff, [1919] 
1 W.W.R. 919 ; 12 Sask. L. R. 98— CAN. 

a. Non-production of documents — 
Whether contempt purged — By evidence 
that documents destroyed.}-* A prisoner 
committed to gaol for oontempt of 
ot. in not producing a book which be 
had been ordered to produce oonnot 
purgo his oontempt by showing either 
that the book has been burnt by some 
other person without his knowledge 
or eonnivanoe, or that ho left it in a 
oertain place & was afterwards unable 
to find or traoe it. In suoh circum- 
stances prisoner should not be re- 
leased unless he pays all the costs 
oooasioned by his misoonduot in con- 
nection with the lost book, although 
an application for release without 
suoh payment might be entertainod 
if it were shown that, by reason of 
poverty suoh costs could not bo paid. — 
Cotter v. Osborne (1907), 17 Man. 
L. R. 248. — CAN. 

b. Relevancy must he estab- 

lished — Before court wiU punish.}— 
Where the ot. is moved, under 22 Viofc. 
o. 20. s. 1, to punish a person for dis- 
obedienoe of an order it must be 
satis fled that the entries in the docu- 
ment are relevant to the inquiry. Sc 
ought to have been disclosed. — R. v. 
Borrett (1905), 94 N. Z. L. R. 584.— 
N.Z. 

o. Right of party in contempt — 
To attack opponent's proceedings — How 
limited.}-* A rule to refer a bill for 
prolixity obtained by deft, against 
whom there was process for want of his 
answer, will be aiaoharged with costs, 


a party in contempt being disentitled 
generally to move for any purpose 
except to show irregularity in the 
service or process. Sc the practice in 
Ireland, according to which deft, may 
demur to the bill after he is in con- 
tempt, & until the line of process is 
gone through to a commission of 
rebellion sealed, affords no analogy. Sc 
is not to be extended. — Howard v , 
Newman (1828), 1 Mol. 221. — IR. 

d. Failure to purge contempt — 
Whether evidence in mitigation receiv- 
able .] — When a person adjudged to be 
in oontempt fails to purge such con- 
tempt by his answers to personal Inter- 
rogatories administered to him by 
prosecutor, the ct. will proceed to pass 
sentenoo, but before doing so, will give 
the party so in contempt an oppor- 
tunity of filing affidavits in mitigation 
of punishment. — Re Matthews (1860), 
12 I. O. L. R. 273 ; 12 Ir. Jur. 329.*— 
IR. 

PART V. SECT. 1, SUB-SECT. 2. 

1890 i. Party defaulting may be 
attached' — ’Discovery.] — Deft, before 
action, whioh was for slander imputing 
to pltf. adultery with the wife of deft/s 
brother D., procured in Melbourne as 
tho agent in D. who was petitioner in 
a divorce Buit, a statutory declaration 
from O. deposing to the fact of adultery 
Sc made affidavit that he had the 
declaration in his possession. The 
action was afterwards commenced & an 
application in the aotion for inspection 
was opposed by deft, on the ground 
that the dooument had been given to 
D, Sc D. had handed it to his aolrs. who 
were also deft.*s solrs. in the action. 
An order for inspection was granted & 
not being complied with by deft., was 
mode a rule of cts. Sc subsequently 
a writ of attachment was issued 
against deft, tor disobedience of the 
rule. The dooument was produoed at 
the trial ot the aotion on a subpoena 
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Discovery.] — Trigg v. Trigg (1759), Dick. 325$ 
1 Sim. & St. 274, n. ; 21 E. R. 294. 

1900. .] — Price v. Price, No. 358, 

ante . 

1901 . Although applicant requests & 

is refused inspection — At defendant’s office.] — An 

order had been made upon deft, for production of 
documents. Pltf. went to the office of deft., 
where he was shown a letter-book, of which 
inspection was refused until counsel’s opinion had 
been taken. Deft, subsequently asserted that he 
had lost the book : — Held : pltf. was entitled to an 
attachment against deft, notwithstanding the cir- 
cumstance of having gone to his office for the 
purpose of inspection. — Mornington v. Keene 
(1850), 4 W. R. 793. 

1902. Interrogatories.] — G eary v. Buxton, 

No. 1810, ante . 

1903. .] — Where a married woman 

had upon her own application obtained an order to 
answer separately from her husband & made 
default in answering, an attachment was issued 
against her. — B ull v. Withey (1863), 32 L. J. Ch. 
033 ; 8 L. T. 495 ; 9 Jur. N. S. 595. 

1904. .] — Coston v . Blackburn, No. 

1898, ante . 

1905. .]— C. L. P. Act, 1854 (c. 125), 

s. 46, enacts that “ upon the hearing of any motion 
or summons,” it shall be lawful for the ct. or a judge 
at their or his discretion from time to time to order 
the production of documents or the oral examina- 
tion of witnesses, before such ct. or judge or before 
a master : — Held : (Grove, J., dntntante), the 
terms “ hearing of any motion ” included the 
application for a rule nisi, &, consequently, an 
order for the examination of witnesses might be 
made upon a motion for an attachment against 
deft, for not answering interrogatories. — Morgan 
v. Alexander (1875), L. R. 10 C. P. 184 ; 44 
L. J. C. P. 167 ; 32 L. T. 34 ; 23 W. R. 321. 

Annotation: — Apld. Moline v. Tasmanian liy. (1876), 32 

L. T. 828. 

1906. Unless party entitled to order 

waives compliance — Signing final judgment before 
Interrogatories answered.] — Interrogatories having 
been delivered to deft, in an action of detinue, & 
still remaining unanswered, a judge’s order was 
made by consent, whereby pltf. was to be at 
liberty to sign final judgment for £1,000 damages 
& costs, on the terms that execution was not to 
issue if the goods detained were delivered up within 
a certain time. Pltf. signed final judgment, &, 
the goods not being delivered up, obtained an 
order for the issue of execution for return of the 
chattels detained. An application under these 
circumstances having been made for an attach- 
ment against deft, for not answering the inter- 
rogatories : — Held : the consent to the final judg- 
ment was an abandonment by pltf. of his right to 
have the interrogatories answered, & the applica- 
tion must therefore be refused. — Hayne v. Pratt 
(1871), L. R. 6 0. P. 105 ; 40 L. J. C. P. 119 ; 
23 L. T. 809 $ 19 W. R. 437. 


1907. Order not made — Discovery — Party ready 
to comply.] — Anon. (1875), No. 1925, post. 

1908. — Costs granted to appli- 

cant.] — Pltf. procured the usual order for defts. to 

roduce certain deeds within a particular time, 
ut did not take the usual steps to enforce it, 
on account of defts. submitting to perform the 
order. Subsequently defts. not having produced 
a particular deed, pltf. gave notice of motion to 
produce the same, & for defts. to pay the costs of 
the application. Defts. immediately produced the 
deed, but refused to pay the costs of the applica- 
tion. Upon motion by pltf. for defts. to pay the 
costs : — Held : pltf. was entitled to the costs of 
the motion, made necessary by the non-compliance 
of defts. with the order, although pltf. had not 
taken the regular steps to enforce it. — Maw v. 
Marsden (1840), 4 Jur. 1079. 

1909. .] — On May 20, 

1881, an order was made for defts. within seven 
days after service, to file an affidavit as to docu- 
ments. The copy served had no such indorse- 
ment as is required by Cons. Ord. XXIII., r. 10. 
Defts. filed successively three affidavits, which 
were successively held insufficient, & on Feb. 10, 

1882, filed a fourth. A summons was taken out, 
to consider its sufficiency, & on its being attended 
on Feb. 24, defts.* solr. stated that the draft of a 
further affidavit had been sent into the country, 
& that the affidavit would be filed as soon as 
possible, & requested an adjournment. The 
chief clerk refused to adjourn ; held the affidavit of 
Feb. 10, to be insufficient, & ordered defts. to pay 
the costs. On Feb. 25, pltfs. served notice of 
motion for attachment for Mar. 3. On Feb. 28, 
defts. filed a further affidavit, & on Mar. 11, 
asked pltfs.’ solrs. whether they proposed to with- 
draw their notice of motion. Pltfs. solrs. replied 
that they did not, as their briefs had been delivered 
before the affidavit was filed, but that they would 
consider any proposal defts. had to make. Defts.’ 
solr. wrote in answer making no offer to pay any 
costs, but saying that they should deliver their 
briefs : — Held : pltfs. were right in giving their 
notice of motion, & as defts. had made no offer 
to pay any costs, pltfs. were entitled to bring on 
their motion, & must have the costs of it. — 
Thomas v. Palin (1882), 21 Ch. D. 360, 0. A. 

1910. Document privileged.] — On a 

motion for an attachment for refusal of production 
& inspection of documents, pursuant to order, 
or for immediate inspection, defts. objecting that 
the documents contained passages improper for 
inspection, the Lord Chancellor refused the applica- 
tion, but directed defts. to pay the costs of it. — 
Jones v. Powell (1810), 1 Swan. 535, n. ; 30 
E. R. 495, L. C. 

1911 . Production by servant oi 

master’s documents — Company secretary.] — Ir 

obedience to the instructions of his directors, & 
in disobedience of the order of the district pro- 
thonotary of the Common Pleas at Lancaster, & 
of the order of an arbitrator, the secretary of t 


duces tecum by one of the solrs. 
Held • deft, was guilty of contempt in 
not obeying the order for inspection Sc 
he was ordered to pay a fine of £60 Sc 
all the costs. — K. v . Dibbs (1880), 
I N. S. W. L. R. 17.— AUS. 

1899 ii. .] — Where a decree 

directs a deed to be lodged, a motion 
or application to the ot. In that behalf 
is unnecessary. It Is only, requisite 
that the part of the decree which 
directs deft, to lodge the deeds should 
be abstracted Sc served on deft.. Sc if 
he do not comply with the direction in 
the decree he may be attached. — R ut- 


ledge v. Rutledge (1838), Craw. 8c D. 
Abr. C. 461. — IR. 

19021. Interrogatories.) — Where 

an officer of a oorpn.-party has deolined 
to answer questions asserted to be 
proper, the obrreot practice is for the 
examining party to move to oommit 
the offioer. or for a writ of attachment ; 
Sc while if It be desired actually to 
oommit the recalcitrant, the motion 
should be made in ot., it may be in 
chambers if all that is desired be an 
adjudication upon the propriety of 
the refusal. — S haw v. Union Trust 
C o., Ltd. (1916), 9 O. W. N. 278 ; 


35 O. L. R. 146. — CAN. 

•. Party defaulting attached *— 
Ready to comply — Effect of delay it 
exhibiting interrogatories.) — If prose 
cutor does not exhibit interrogator!© 
against a deft, in custody on an attach 
ment for contempt, a rule .will b 
granted for his discharge unless th 
interrogatories are filed within fou 
days. — R. v. Salter (1868), 4 All. 51.- 
GAN. 

I. Order not made — Discovery ~ 
Irregularity in form of order disobeyed 
— where an order for production in to 



248 Discovery, Inspection, and Interrogatories. 


Sect. 1. — Conttmpt of court : Sub-sect 2. Sect . 2, ] 

railway co, refused to produce, before the arbi- 
trator, numerous books & papers of the co., which 
the attorney of the pltf. in the cause referred swore 
to be material to pltf. ’s case : — Held : the secretary, 
being in the position of a servant, was justified m 
obeying the orders of his masters not to produce 
the documents, & a rule to attach him for contempt 
discharged. — Crowtiier v . Appleby (1873), L. It. 
9 C. P. 23 ; 43 L. J. C. P. 7 : 22 W. B. 265 ; sub 
nom. Crowtiier v. Appleby, Re Sharpley, 29 
L. T. 580 ; 38 J. P. 24. 

Annotations : — Consd. Eccles v. Louisville & Nashville 

Railroad Co., [1912] 1 K. B. 135. Distd. Forbos v. 

Samuel, [1913] 3 K. B. 706. 

1912 . .] — In this action, which 

was pending in a foreign ct., an order was made 
under the Foreign Tribunals Evidence Act, 1856 
(c. 113), for the examination in this country of a 
witness & the production of documents by him. 
Upon his examination the witness refused to pro- 
duce documents upon the ground that, so far as 
they were in his possession, custody, or control, 
they were so only in his capacity as a servant & 
he had no authority from his employer to produce 
them. He had not asked, & refused to ask, the 
permission of his employer, who had not forbidden 
him to produce the documents. The employer 
was not a party to the proceedings : — Held : an 
order for a writ of attachment ought not to be 
made against the witness, who was not bound to 
produce the documents of his employer. — Eccles 
& Co. v. Louisville & Nashville Railroad Co., 
f 101 2] 1 K. B. 135 ; 81 L. J. K. B. 445 ; 105 L. T. 
928 ; 28 T. L. R. 67 ; 56 Sol. Jo. 107, C. A. 

1913. Statement of parties names 

required — Ord. 16 , r. 10 .] — The provisions of Jud. 
Act, 1875 (c. 77), Ord. 31, r. 20, as to attachment 
for disobedience of orders “ to answer interro- 
gatories, or for discovery or inspection of docu- 
ments,’ * do not apply to orders for the statement 
of the names of partners under Ord. 16, r. 10, or to 
orders for sworn accounts under Ord. 15, r. 1. — 
Pike v . Keene & Byne (1876), 35 L. T, 341 ; 24 
W. K. 322 ; 2 Char. Pr. Cas. 262. 

1914 . Party unable to comply.] — 

The ct. will not order a solr. to be imprisoned for 
contempt in not obeying an order to produce 
documents, where it appears that they are in the 
possession of third parties, & he is unable to obtain 
them, even though it arises from his own default. — 
Re Williams (1861), 3 De G. F. & J. 104 ; 30 
L. J. Ch. 610 ; 4 L. T. 103 ; 25 J. P. 484 ; 7 Jur. 
N. S. 323 ; 9 W. B. 393 ; 45 E. B. 818, L. JJ. ; 
subsequent proceedings , sub nom. Williams v. 
Smith (1863), 14 C. B. N. S. 596. 

Annotation : — Folld. North v. Huber (1861), 30 L. J. Ch. 666, 

1915. .] — Wilson v. Raffalo- 

vich, No. 141, ante . 

1919. Interrogatories — Party ready to com- 

ply — Costs to applicant.] — Interrogatories were 


delivered to deft, under a judge’s order ; & the 
time for answering the same was enlarged until a 
peremptory order was made that deft, should 
answer upon a certain day. A rule nisi for an 
attachment for not so answering having been 
obtained, upon cause being shown, the answers 
being ready to be filed, the rule was ordered to be 
discharged, if the answers should be filed within 
twenty-four hours ; costs to be plt&’s costs in the 
cause in any event. — Rainsford v. Campbell 
(1860), 2 L. T. 432. 

1917 . .] — Where a party 

ordered to answer interrogatories has not done so 
in due time, but the ct. see that, although there is 
in strictness no sufficient excuse, there has been no 


intention to disobey the ct., & the answers are 
ready for delivery, a rule for an attachment will 
not be made absolute, & the ct. may, in its discre- 
tion, make the costs of the rule costs in the cause. — 
Windle v . Lane (1860), 29 L. J. Ex. 245. 

V If order obeyed.] — The ct. 
will not grant an Wiraent against a party for 
neglecting, until ah \e time allowed has expired, 
to answer interroga. ortes delivered under Common 
Law Procedure Act, 1854 (c. 125), s. 51, provided 
he has filed answers before the application for an 
attachment is made.— Curran v. Elpihnstone 
(1855), 26 L. T. O. S. 74 ; 4 W. R. 50. 

1919. Party out of jurisdiction.] — 

Where an order has been* made that a party to a 
suit, a foreigner, shall answer interrogatories, & 
there has been no answer, but it does not appear 
that the party was in this country when the order 
was made, it being doubtful whether he is in 
contempt, a rule for an attachment will not be 
granted.— Von Hoff v. Hoerster (1858), 27 
L. J. Ex. 299. 

1920 , No person designated to answer 

— Company.] — Button v. South Eastern Ry. Co., 

[1868] W. N. 20. ^ 

Preliminary requirements of order for discovery 
— Order must be specific .] — See Contempt of 
Court, Vol. XVI., p. 49, Nos. 527, 528. 

Indorsement of warning on order .]— See 

Contempt of Court, Vol. XVI., p. 59, No. 674. 

1921, Service of order — Necessity for per- 

sonal service — Master’s four day order.] — Hobson 
v. Sherwood (1843).. 6 Beav. 63 ; 12 L. J. Ch. 
447 ; 1 L. T. O. ^ l$4 ; 7 Jur. 687 ; 49 E. R. 

748 . \ 

.] — See ^ntempt of Court, Vol. 

XVI., p. 55, Nos. 611-616. 

1922 . Service of rule nisi — Personal service 

necessary.] — An attachment for not answering 
interrogatories under the C. L. P. Act, 1854 (c. 125), 
will not under any circumstances be granted unless 
it appear that personal service of the rule nisi has 
been effected. — Russell v. Dodd (1857), 5 W. R. 
267. 

.] — See Contempt of Court, Vol. 

XVI., pp. 64-67, Nos. 721-776. 


form given as number 98 of the sched. 
to King's Bench Act (Man.) omits the 
words of Rule 425 under which the 
order is made, “ & to produce & deposit 
tho same with the proper offloer for the 
usual purpose," deft, who fails to 
deposit the documents is not liable to 
attachment or to have his defence 
struok out. — A.-G. for Manitoba v . 
Kelly (1915), 33 W. L. R. 233, 963 ; 
9 W. W. It. 863.; 10 W. W. R. 131.— 
CAN. 1 

1919 i. Interrogatories — Party 

out of jurisdiction .} — Upon a motion for 
an attachment against pltfs., who were 
out of the jurisdiction, for not suffi- 
ciently answering interrogatories, it was 
ordered that further answers should be 


filed within a fortnight, & tho action 
Btayed in the meantime. When a 
party is interrogated as to his know- 
ledge, information, & belief, an answer 
as to knowledge & information, but 
not as to belief, is not sufficient. A 
general answer to a particular inter- 
rogatory is not sufficient. Upon such 
motion, it is not open to the party 
against whom the attachment is 
so^Rht to fall back upon the immateri- 
ality of the interrogatories, unless it 
appears on the face of them that they 
have been framed for the purpose of 
delay, & are not connected with the 
subject-matter of the action. Tho 
propor course, if interrogatories are 
immaterial, or otherwise objectionable, 


is to move to striko them out. — Rey- 
nolds v. Bloomfield (1858), 8 

I. 0. L. R. App. 14 ; 11 Ir. Jur. 31. — 
IB. 

g. Designed to entrap 

opponent.] — Where an interrogatory 
calculated to entrap deft, is framed in 
too vague a manner, a motion for an 
attachment against deft, for not 
answering it will not be acceded to by 
the ot., & will be refused with costs. — 
Carroll v . Hughes (1860), 13 Ir. Jur. 
40.— IR. 

h. Proceedings to be taken in 
court — Not in chambers.] — Where a 
party to be examined refuses to pro- 
duce books, etc., as required by the 
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1923. Application for — Who may make — Liqui- 
dator of company or party interested — Although 
not original applicant.] — An order having been 
made by the Ct. of Oh. under Cos. Act, 1802 (c. 89), 
for the compulsory winding up of a co. & the 
appointment of an official liquidator, he, in pur- 
suance of an order of the same ct., brought an 
action in the name of the co. against a shareholder 
for arrears of calls. Deft, obtained a judge’s 
order to deliver interrogatories to the directors 
under 0. L. P. Act, 1854 (c. 125), s. 51, which 
enacts that either party to a cause may deliver 
interrogatories to the opposite party, “ & require 
such parry, or in the case of a body corporate any 
of the officers of such body corporate,” to answer 
them, & subsequently another judge’s order to 
stay proceedings in the action until answers were 
given. The ct. refused an application by the 
official liquidator to set aside the orders : — Held : 
the directors of the co., at the time when the 
order for winding up was made, were “ officers ” 
within the moaning of this sect. & an attachment 
against them for not answering the interrogatories 
might be granted at the instance of the official 
liquidator. — Madrid Bank v. Baylby (1800), 
L. R. 2 Q. B. 37 ; 8 B. & S. 29 ; 30 L. J. Q. B. 15 ; 
15 L. T. 292 ; 15 W. R. 159. 

1924 ,. Plaintiff against co-plaintiff.] 

— Seal & Edgelow v. Kingston, No. 140, ante . 

When applicant himself in contempt.] — See 

Contempt op Court, Vol. XVI., p. 91, Nos. 1145- 
1140. 

Must show who is in contempt.] — See 

Contempt op Court, Vol. XVI., p. 89, No. 800. 

Arrest — Not if order complied with.] — See Con- 
tempt op Court, Vol. XVI., p. 78, No. 954. 


Sect. 2.— ACTION DISMISSED. 

See R. S. C., Ord. 31, r. 21. 

1925. General rule.] — R. S. C., Ord. 30, r. 20, 
enabling the judge at chambers to dismiss the 
action for want of prosecution, or strike out the 
defence for failure to answer interrogatories, is a 
highly penal enactment & only to be exercised 
in the last resort. 

I have not yet granted an application of this 
kind, nor shall I do so when the parties really 
intend to answer (Lush, J.). — Anon. (1875), 20 
Sol. Jo. 57 ; Bitt. Prac. Cas. 13 ; 1 Char. Cham. 
Cas. 115. 

1920. .] — The Ct. of Ch. has not only full 

power to stay all proceedings in a suit till pltf . has 
made a discovery which it has called upon him 
to make, but, if not satisfied that its order has 
been properly obeyed, may dismiss the suit itself ; 
& where money has been paid into ct., may direct 
the payment of that money out of ct. to the party 
entitled to it. — Liberia Republic v. Roye (1870), 


1 App. Cas. 139 ; 45 L. J. Ch. 207 ; 34 L. T. 145 5 
24 W. R. 987, H. L. 

Annotations : — Reid. Higginson v. Hall (1879), 10 Ch. D. 235 ; 

Nelson v. Nelson Line (Liverpool), [1900] 2 K. B. 217. 

1927. Court has discretion.] — Ord. 31, r. 20, of 
the Rules of Ct., 1875, does not make it imperative 
on the ct. to dismiss the action of a pltf. who has 
failed to comply with an order for the production 
of documents. — Hartley v. Owen (1870), 34 
L. T. 752 ; 3 Char. Pr. Cas. 240. 

Annotation : — Retd. Wilson 1?. Raffalovich (1881), 7 Q. B. D. 

553. 

1928. .] — Kennedy v. Lyell (No. 5), [1882] 

W. N. 137, C. A. 

1929. Plaintiff trying to avoid giving discovery.] 

— Danvillier v . Myers, [1883] W. N. 58, C. A. 

1930. Non-compliance due to infirmity.] — Pltf., 
subsequently to the commencement of the action, 
became incapable, from infirmity, of transacting 
business. Defts. obtained orders that pltf. should 
make an affidavit of documents, & that defts. 
should be at liberty to administer interrogatories. 
Pltf.’s brother who for many years had managed 
pltf.’s business affairs, made an affidavit of docu- 
ments & answered the interrogatories. Defts. 
took out a summons under Ord. 31, r. 21, that the 
action might be dismissed with costs on the ground 
of non-compliance with the orders. Pltf.’s brother 
also took out, on behalf of pltf. a summons for 
leave to amend by adding himself as next friend, 
& that the two affidavits which he had made might 
be accepted as compliance with the said orders of 
the ct. : — Held : in the absence of evidence that 
the action was commenced without pltf.’s sanction, 
no order could be made on defts.’ summons, & 
pltf.’s summons must be allowed, But as this 
was by way of indulgence to pltf., costs of both 
summonses to be paid by pltf.— -Cardwell (Lord) 
v. Tomlinson (1885), 54 L. J. Ch. 957 ; 52 L. T. 
740 ; 33 W. R. 814. 

1931. Action provisionally dismissed — Time limit 
for interrogatories.] — Interrogatories for the exami- 
nation of deft, were delivered by pltfs. on Jan. 17. 
On Feb. 5, deft, not having filed answers, an order 
was made that if he should not file answers within 
three days judgment might be signed against him. 
On Feb. 9, no affidavit having been riled by deft., 
pltfs. signed judgment under this order. On 
application by deft, to set aside the judgment he 
stated on affidavit that on Feb. 9, a copy of the 
order of Feb. 5, had been left at his house & 
received by him, & that he in consequence filed 
on Feb. 11, & as he supposed within the three 
days named in the order, answers to interro- 
gatories which he had sworn on Jan. 28. No 
affidavit showing that he had a defence on the 
merits was filed by deft. : — Held : the order did 
not require to be served ; the judgment was 
therefore regular ; & in the absence of an affidavit 
showing that he had a defence on the merits, deft, 
was not entitled to have the judgment set aside. — 


notice to produce, served with the 
order to examine under R. S. O., 1877, 
c. 50, s. 161, or refuses or neglects 
to attend for examination, or refuses 
to be sworn or to answer lawful 
questions, pursuant to such order, 
proceedings against him by attachment 
must be taken before the ct. 8c not 
before a judge in chambers. Semble : 
the action oould not be dismissed 
under R. 8. O., 1877, o. 50, s. 170a, 41 
Viet. c. 3, s. 9, for disobedienoe by 
pitf. of the order to produce. — Mer- 
chants Bank t>. Pierson (1879), 8 
P. R. 123. — GAN. 

PART V. SECT. 2. 

19251. General rule.] — Under C. S. 
c. 49, s. 31, 8c Act 45 Viet. c. 8, s. 2, the 


remedy of a deft, upon an insufficient 
answer is not to except thereto, but to 
move within a reasonable time to 
dismiss the bill upon 14 days* notice 
of motion. — D owd v. Dowd (1889), 
(1825-97), N. B. Dig. 654.— CAN. 

k. Offer to remedy default — Dis- 
cretion of court. J — Upon a motion to 
dismiss the action tor pltf.*s non- 
at tendance to be examined for dis- 
covery pursuant to appointment, pltf. 
offered to submit herself for examina- 
tion at any time at her own expense. 
The master in chambers, nevertheless, 
dismissed the action with costs. pltf.*s 
olaim not being, in his opinion, an 
honest or fair ono. — Denham v. 
Gooch (1890), 13 P. R. 344.— CAN. 

l. Grounds justifying non-compli- 


ance — Irrelevancy .] — The judge re- 
fused to dismiss an notion for refusal 
to answer certain questions on dis- 
covery, holding that they were irrele- 
vant — Clark v . Robinjst (1613), 24 
O. W. R. 399 ; 4 O. W. N. 1092; 
10 D. L. R. 826. — CAN. 

m. -7 — .] — Where reap., 

against whom an order for discovery 
had been made, refused to disclose his 
bank pass-book 8c cheque counterfoils 
under the bond fide belief that the/ 
were not relevant : — Held : on an 
application for his attachment for 
contempt of ot., appot. was hound by 
resp.*s statement on oath as to the 
relevancy of the documents, 8c had 
adopted a wrong procedure in applying 
for an order for personal attachment. 
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Sect. 2 . — Action dismissed. Sects . B & 4.j 

Farden v. Richter (1889), 23 Q. B. D. 124 ; 
58 L. J. Q. B. 244 ; 60 L. T. 304 $ 37 W. R. 766, 
D. C. 

1932. Time for appealing enlarged.] 

— A judge has jurisdiction undor Ord. 57, r. 6, 
to enlarge the time for appealing against an order 
dismissing the action for want of prosecution, 
even after the order has taken effect & the action 
has therefore become dismissed ; & he has also 
jurisdiction when he has so enlarged the time for 
appealing to vary or amend the order dismissing 
the action, & in the exercise of such jurisdiction 
his discretion is not limited by any fixed or 
arbitrary rules. — Carter v. Stubbs (1880), 6 
Q. B. I). 116 ; 50 L. J. Q. B. 161 ; 43 L. T. 746 ; 
29 W. R. 132, 0. A. 

Annotations : — Mentd. Gildor v. Morrison (1882), 30 W. R. 
815 : Re Manchester Economic Bldg. Boo. (1883), 24 
Ch. D. 488 ; Bradshaw v. Warlow (1886), 32 Ch. D. 403. 

1933 . Time for doing any act en- 

larged.] — By the combined operation of Ord. 54, 
r. 4, <fc Ord. 57, r. 6, the ct. or a judge has power to 
enlarge the time limited by an order of a master for 
doing an act, even after the expiration of the time 
so limited & the lapse of the four days’ time for 
appealing, where the justice of the case requires it. 
On Mar. 26, a master made an order dismissing an 
action for want of prosecution unless an affidavit 
in answer to interrogatories was filed on Mar. 31. 
The affidavit was not filed on that day ; but on 
the day following, a summons was taken out for 
further time to answer the interrogatories : — 
Held : it was still competent to the ct. or a 
judge to enlarge the time for moving to set aside 
or vary the order of 26th of March . — -Burke v. 
Rooney (1879), 4 O. P. D. 226 ; 48 L. J. Q. B. 
602 ; 43 J. P. 750 ; 27 W. R. 915. 

Annotations: — Apprvd. & Folld. Garter v, Stubbs (1880), 
6 Q. B. D. 116. A pld. Metcalfe v. British Tea Assocn. 
(1881), 40 L. T. 31. Reid. Rc Macintosh, Dixon (1903), 
88 L. T. 820 ; It. v. Lewis, [1906) 2 K. B. 307. 

1934. Action re-instated after dismissal — Non- 
compliance by nominal plaintiff — Real plaintiff 
offers admission.] — Assicurazione Generale v. 
S.S. Bessie Morris Co., Ltd. (1891), 7 T. L. R. 
415, D. C. 


Sect. 3.— DEFENCE STRUCK OUT. 

See R. S. C., Ord. 31, r. 21. 

1935. Court has discretion.] — Twycroft v. 
Grant, [1876] W. N. 201 ; Bitt. Prac, Cas. 10 ; 
1 Char. Cham. Cas. 114 ; subsequent proceedinqs , 
Bitt. Prac. Cas. 38. 

1936. .] — Where differences had arisen 

between the real & nominal defts., & it became 
necessary to have two solrs. for the defence 
instead of one, the judge at chambers refused to 
strike out the defence for failure to answer pltf.’s 
interrogatories, but gave defts. a week more in 
which to answer. — Anon., [1876] W. N. 204 ; 
Bitt. Prac. Cas, 22 ; 1 Char. Cham, Cas. 116. 

Senitile : the proper procedure was to 
have applied for inspection or for an 
order for production under some other 
Bub-section of Rule 333.— Tait v. 

Bothwell (1912), C. P. D. 60. — S. AF. 

2,. , — 7 - Time of examination in- 
sufficiently specified.) — Semble : the 
failure of pltf. to appear to he examined 
for discovery pursuant to an order, 
made after hfs previous failure to 
appear pursuant to appointment, 
ordering Mm to appear at his own 
expense & attend for his examination 
for discovery at a certain place, within 


1937. .] — An English testator had executed 

a deed in favour of creditors which comprised real 
estate in Trinidad, but, through valid according to 
the law of England, did not pass the legal estate 
of the land in Trinidad to the trustee of the deed, 
because it was not executed as required by the law 
of Trinidad. The testator died intestate as to real 
estate, & the legal estate was vested in M. a 
British subject residing in Trinidad, & in the other 
defts. who resided in England. An action Was 
brought by the trustee of the deed & another 
creditor to enforce the trusts of the deed against 
the real estate in Trinidad. Pltfs. had been 
advised by a barrister practising in Trinidad, & 
they alleged in their statement of claim that under 
the law of Trinidad the deed bound the beneficial 
interest of the debtor, & of all persons claiming 
through him in the real estate in Trinidad ; & 
pltfs. claimed to have such estate vested in the 
trustee of the creditors’ deed, & to have that 
property sold under the direction of the ct. to pay 
the creditors under the trusts of the deed. Pur- 
suant to leave the writ was served in Trinidad on 
M. & he appeared & delivered a defence denying 
pltfs.’ allegation that the beneficial interest in the 
land was bound. This defence was afterwards 
struck out under Ord. 31, r. 21, because deft, 
failed to obey an order to give discovery. By 
arrangement with the other defts. the action came 
on for trial when pltfs. contended that M. was 
in the same position as if he had admitted the 
allegation in the statement of claim : — Held : as 
the defence had only been struck out for a collateral 
reason, the law of Trinidad had not been sufficiently 
proved to justify the ct. in deciding ; & the action 
must stand over generally, with liberty to apply, 
with a view to proceedings being taken against 
M. in Trinidad. — Jenney v. Mackintosh (1889), 
61 L. T. 108, L. ,TJ. 

1938. Judgment may subsequently be set aside.] 

— Gibson v. Sykes (1884), 28 Sol. Jo. 533, D. C. 

1939 . If sufficient reason shown.] — Deft. 

to an action disobeyed an order to produce docu- 
ments for inspection ; her defence was struck out, 
& judgment given against her in default of a 
defence. There was evidence that her solr. had 
explained to her the effect of the order for pro- 
duction & the consequence of disobeying it. The 
ct. refused to set aside the judgment on any terms. — 
Haigh v . Haigh (1885), 31 Ch. D. 478 ; 55 L. J. 
Ch. 190 ; 53 L. T. 863 ; 34 W. R. 120 ; 2 T. L. R. 
88 . 

1940. Judgment in default of defence— May be 
obtained at same time.] — Where a pltf. moves, 
under Ord. 31, r. 21, to have a deft.’s defence 
struck out for non-compliance with an order to 
answer interrogatories, there is no objection to his 
joining with such motion a motion for judgment 
as upon his statement of claim in default of defence, 
but such motion for judgment must be set down 
& two separate orders should be made. — Salomon 
v. Hole (1905), 53 W. R. 588. 

1941. Default by trustee.^ — In an action to 
remove a trustee, deft, having failed to file an 

his control was not disclosed by him, 
an application was made under Ord. 
30, r. 20, to strike out his defenoe. The 
judge ordered that, unless deft, made a 
sufficient answer to the interrogatories 
within a stated period, his defenoe 
should be struok out & judgment 
entered against him. — B and ». White 
(1895), 40 N. S. 571 45. — CAN. 

o. Party out of jurisdiction.] — 
Where a deft, resides out of Ontario, Sc 
is only in it for temporary purpose, 
his attendance to be examined for 
discovery oan only be obtained, under 


thirty days from that date, no time 
boing fixed or examiner named. Sc no 
subsequent appointment being taken 
out, is not sufficient ground for 
dismissing his action. — Grant v. 
Brown (1920), 3 W. W. E. 865.— OAN. 

PART V. SECT. 3. 

19401. Judgment in default of defence 
—May be obtained at same time .} — 
Where the answers of deft, to certain 
interrogatories were disingenuous Sc 
evasive. Sc certain information pecu- 
liarly within his knowledge or under 
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affidavit of documents, his defence was struck out 
& an order was afterwards made on motion for 
judgment as in default of pleading removing him 
from the office of trustee & vesting his estate in the 
other trustees. — Fisher v. Hughes (1877), 25 
W. E. 528. 


Sect. 4. — OTHER CASES. 

1942. Sequestration.] — Smallbrooee v. Don- 
negal (Lord) (1795), 3 Anst. 647 \ 145 E. R. 994. 


1948. -.] — The ct. will order a sequestration 

to issue against a deft., who is in contempt, for not 
putting in an examination to interrogatories before 
the master. — Lupton v. Hescott (1823), 1 

Sim. & St. 274 ; 57 E. E. 111. 

1944. Solicitor struck off roll.] — Upon a report 
by the master, that the matters contained in 
interrogatories were not answered by an attorney 
of this ct., the ct. may order that he be struck off 
the roll. — Be Holmes (1848), 11 L. T. 0. S. 241, 
267 ; 12 Jur. 657. 


rule 477, by a Judge’B order upon 
notice, & not by appointment under 
rule 443. An order was made under 
rule 447 lor the examination in 
Ontario of deft, who resided in British 
Columbia & who was temporarily in 
Ontario attending the meetings of the 
House of Commons of Canada, of 
which he was a member. Although 
this order could not be enforced by 
attachment against deft, while the 
House was in session, in the event of 
his refusing or neglecting to attend, it 
could be enforced, under rule 454, by 
striking out his defence. — Cox v, 
Prior(1899), 18 P. R. 492. — CAN. 

p. Default by officer of company — 
Whether court has pouter to strike out 
defence.] — There is no power to strike 
out the statement of defence of an 
incorporated co. for the default of an 
officer of such oo. in not attending for 
examination for discovery. — Bad- 
ukrow v. Grand Trunk Ry. Co. 
(1889), 13 P. R. 132. — CAN. 

q. — — There is no 

power to strike out the statement of 
defence of an incorporated oo. for 
the default of an officer of such co. in 
not attending for examination for 
discovery, although the officer resides 
out of jurisdiction. — Central Press 
Assoon. v. American Press Assoon. 
(1890), 13 P. R. 353. — CAN. 

r. What amounts to non-compli- 
ance — Documents not under party’s 
control .] — A deft, should not have his 
defence struck out for non-production 
of documents which are not in any way 
in his custody or control, but are in the 
custody of the officials of an incor- 
porated body, having its head offloo in 
a foreign country & not being a party 
to the aotlon. — Vulcan Iron works 
v . Winnipeg Lodge No, 122, Iron- 
moulders* Union op North 
America (1908), 18 Man. L. R. 137 ; 
9 W. L. R. 208.— CAN. 

i. Defaulting party led to 

believe discovery not urgent — Conduct of 
opponent.] — Upon appeal from an 
order striking out the defence for the 
default of doits. in making discovery : 
— Held : as, subsequent to the service 
upon defts. of ,an order for production 
of documents, there were several 
interviews from which defts. might 
have inferred that pltfs. wore not 
Insisting upon immediate compliance 
with the order, there should have been, 
before pltfs. moved as upon default, 
some further intimation that pltfs, 
wished the order to be oomplied with 
at once ; to put deft, in default for 
the non-attendance of their officer 
upon an adjourned examination, it was 
not enough to show by affidavit that 
the officer was not at the examiner's 
chambers at the time appointed; it 
should be shown also that the examiner 
was there ; &, no oertifioate from the 
examiner being produced, default was 
not established ; defts. wore not in 
dofault because their officer had 
refused to answer questions upon the 
first sitting for examination, the 
examination never having been closed, 
& defts. not being responsible, or alone 


responsible, for the failure to oontinue 
it. — Anderson v. Imperial Develop- 
ment Co. (1910), 10 W. L. R. 51.— 
CAN. 


t. Insufficient payment of con- 

duct money to defaulting party .] — An 
order striking out the defence, for non- 
attendanoe of deft, for examination 
for discovery, was sot aside, because 
deft, had not been paid sufficient con- 
duct money. — Parsons v. Francis 
(1913), 24 W. L. R. 938 ; 4 W. W. R. 
1015, 1216; 11 D. L. R. 847; 18 
B. C. R. 157.— CAN. 


a. Party incapacitated by 

illness from complying .] — Where a 
party is incapacitated from making 
discovery on oath, an order may be 
made, not direotly against a person 
not a party, but against the party, 
that some other person shall givo 
discovery on his behalf ; 5c in this 
case, where one of defts. was incapaci- 
tated through illness from making the 
usual affidavit of documents, an order 
refusing to strike out his defence for 
default of such an affidavit was 
affirmed, with leave to apply for an 
order for discovery from some other 

S erson on that deffc.'s behalf. — 
olonial Investment Oo. v. Smith 
(1914), 28 W. L. R. 410.— CAN. 

b. Defendant to counterclaim — Out 
of jurisdiction — Failure to attend for 
examination .) — A person for whoso 
benefit an action is brought or the 
assignor of a chose In action oan only 
be examined for discovery when such 
person is within Ontario ; but a deft, 
by counterclaim, resident within a 
foreign jurisdiction, may under Rule 
328, be ordered to come within Ontario 
6c submit to examination for disoovory 
upon matters relating to the counter- 
claim & if he fails to so attend his 
defenoe to the counterclaim may he 
struok out. — Stookbridge v . Mo 
Martin (1910), 27 O. W. R. 401 ; 38 
O. L. R. 95.— CAN. 


PART V. SECT. 4. 

o. Whether notice should specify 
documents — In respect of which default 
made .] — On a motion to commit for 
non-produotion of certain documents 
after an insufficient affidavit on pro- 
duction has been filed, it is not 
absolutely necessary that the notice 
of motion should specify what is 
demanded in addition to what has 
boen produced, though the ot. con- 
sidered suoh the better course. On 
such notice, the ct. will grant the more 
limited relief. 8c order further produc- 
tion, but without oosts. — Fisken v. 
Smith (1870), 2 Oh. Ch. 401,— CAN. 

d. .1 — To render a person 

liable for disobedience of a notice 
under s. 15 of Bombay Aot IV. of 
1868, it is necessary that the docu- 
ments required for inspection should 
be therein specified. Disobedience of 
an order to produce evidence under 
Bombay Aot I. ot 1865, s. 14 (2), doeB 
not render a person liable to criminal 
proseoution, but simply to an adjudica- 
tion in the absence. — R. v. Manikram 
Surajram (1874), 11 Bom. 231. — IND. 


e. When court not empowered to 
make order not complied with.] — Where, 
after judgment in an action in the 
common pleas division, an issue on a 
garnishee application was directed to 
bo tried under rule 373, O. J. Act, by a 
county judge & jury : — Held : such 
judge had no jurisdiction to make an 
order to produoo bofore trial, & con- 
sequently no authority to make any 
order on a failure to produce. — Coch- 
rane v. Morrison (1885), 10 P. R. 000. 
—CAN. 


f. Party given time to remedu de- 
fault — At own expense .] — The presi- 
dent of pltf. oo. lived in the United 
States, but being in Toronto, he was 
there subpoenaed on Apr. 22, to attend 
on Apr. 28, for examination for dis- 
covery before a spooial examinor at 
Toronto. He was paid 81, & made no 
objection as to the amount, nor did 
he object that he was prevented by 
any engagements from attending, but 
he failed to attend : — Held ; he should 
have attended on the day appointed, & 
the fact that there were then ponding 
against him, at the instanco of a 
stranger to tho action proceedings for 
perjury, which might affect some 

E oint in controversy, though it might 
e a reason for his refusing to answer 
any question on this point, was not a 
reason for refusing to attend at all ; 
6c he was ordered to attend at his own 
expense. — Smith Co. v. Greky (1880), 
11 P. R. 345.— CAN. 


g. .] — Motion by deft. 

under Con. Rule 454 to dismiss action 
for failure of pltf. to attend for examina- 
tion for discovery. Pltf. had no 
reasonable excuse to slier for non- 
attendance. The master ordered pltf. 
to attend at his own expense on 48 
hours* notice to his solrs., which order 
was affirmed on appeal. — Rogers v. 
National Portland Cement Co. 
(1912), 23 O. W. R. 204 ; 4 0, W. N. 
299 ; 6 D. L. R. 858, 909.— CAN. 


h. Non-compliance amounting to ad- 
missions — W nether evidence in sub- 
sequent action between same parties .] — 
The constructive admission of a fact 
resulting from a dofault to answer 
interrogatories upon articulated facts 
recorded under art. 225, C. C. P.. 
cannot be invoked as a judicial 
admission in a subsequent action of a 
different nature between the same 
parties. — Dubooher v. Durooher 
(1897), 27 S. C. R. 363.— CAN. 


k. When not contumacious.] — It 
is a proper 6c convenient practice to 
apply to the ct. to enforce an order 
for inspection when tho resistance is 
not contumacious. — Star Mining & 
Milling Co. v . White Co. (1902), 
9 B. 0. R. 422.— CAN. 


1. In respect of title deeds — Re- 
ceiver appointed. 3— Deft, in a fore- 
closure suit not having complied with 
the order in the decree to bring in the 
title deeds, the ct. on motion referred 
it to the master to appoint a receiver, 
although the decree was morely lor a 
sale, 8c did not direct a receiver to be 
appointed. — H arris v. Shee (1044/, 
0 L Eq, R. 543.— IR. 
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Part VI— Costs. 


1945. Costs of interrogatories— Whether pay- 
able before answer made.] — Berkeley v. Stan- 
dard Discount Co., No. 1802, ante. 

.]—See E. S. C., Ord. 31, r. 3. 

1946. Costs of inspection — Discretion of master 
— Review by court.] — A master, on taxation, dis- 
allowed more than half the fees paid by the 
successful party to an arbitration on taking up the 
award, & the whole of the fees charged by such 
lay arbitrator for a legal assessor, to whose appoint- 
ment the parties had neither consented nor 
objected ; also a charge made for copies of evi- 
dence, which could not have been taken by counsel, 
he being alone in the case, & one lor copies of 
original documents put in by the unsuccessful 
party, &, further, the cost of affidavit of increase. 


The master had, however, allowed to the success 
ful party the costs of inspection & production o 
documents : — Held : these matters were all in th< 
discretion of the master, & the ct. ought not tx 
order him to review his taxation as to any one o 
them, even though it were shown that as to the la> 
arbitrator’s fees he had failed to take any steps tc 
ascertain what would have been a fair charge for 
him to have made for his services. — Re Westwood, 
Baillie & Co. & Cape of Good Hope Govern- 
ment (1886), 2 T. L. R. 667, D. C. 

— — , See R. S. C., Ord. 65, r. 27 (17) (a). 

Security for costs.] — See R. S. C., Ord. 31, r. 26, 
as amended R. S. C., July, 1905, & Revision 1917, 
& rr. 27, 27a. 


PART VI. 


m. Costs of interrogatories — Time 
during v'hich attachment for contempt 
suspended.) — Whore an attachment, 
for contempt was ordered by the 
Crown to remain in the clerk's offlco 
until the first day of the following 
term, on dott.'H attorney undertaking 
that he would then appear in ct.. the 
party obtaining tho attachment is not 
entitled to costs of Interrogatories 
before the time appointed for deft, to 
appear. — Ex p. Loank, Et p. GltoVKS 
(1883), 22 N. B. It. 029. — CAN. 


n. What is included 

— A party subpoenaed tc* attend on 
ail examination for discovery should 
ho paid not only his railway furcs or 
mileage both ways, but also his wit- 
nesses fees for as many days bh he will 
certainly ho absent from nis home in 
attending on tho examination & 
reluming home. — Unokr i\ Long 
(1889), 12 Man. L. It. 464. — CAN. 

o. Effect of negligence by 

party.] —Upon appeal from an order 
striking out the defence for the 
defuult. of (lefts, in making discovery : 

Held ; os, subsequent, to tho servico 
upon defta. of an order for production 
of documents, there were several 
interviews from which (lefts, might 
have inferred that pltfs. were not 
insisting upon immediate compliance 
with t he order, there should have been, 
before pltfs. moved as upon dofault, 
some further Intimation that pltfs. 
wished the order to ho complied with 
at once, A r os (lefts, were negligent & 
did not properly moot tho demands 
math* upon them, they should, there- 
fore, pay tho costa. — A nderson r. 
IMPERIAL DKVftLnpMRKT OO. (1910), 
It) W. L. It. 61. — CAN. 


? . A nsirtrs not used at trial.) 

lefts, obtained discovery in the 
course of the action by examining 
pltfs.' engineer, as an officer, & by 
pJtfs,' affidavit on production. In 
addition, they examined, out of tho 
jurisdiction . It., a past offioer of pltfs., 
& afterwards called him os a witness at 
the trial. No port of his examination 
for discovery was used at the trial, nor 
did doftfi. apply for leave to use it : — 
Held : defta. were not entitled to tax 


against pltfs. the costs of examining 
It. for discovery. — Winnipeg City t?. 
Winnipeg Electric? Ry. Co. (1913), 


23 W. L. It. 49 ; 1 W. W. R. 904 ; 
23 Man. L. It. 533. — CAN. 

q. When party's success not 

due to interrogatories.}— ‘Flit, succeeded 
at tho trial of this action upon the 
singlo point that a bye-law of deft, 
ossoen. was unreasonable, because it 
was too wide, in that it forbade, under 
penalty, members from becoming 
employees of a co. that did not 
carry on business in accordance with 
the rules of the assocn. : — Held : as 
pltf. succeeded only on a point dis- 
closed on the face of the pleadings, 
he was not entitled to the costs of the 
examinations for discovery. — M athk- 
ho n v. Kelly (1914), 26 W. L. R. 691 ; 
18 D. L. R. 228.— CAN. 

r. Party's misapprehension as 

to necessity as witness— -Of person in - 
terrogated.) — Pltf. was given damages 
for defta.’ failure to supply sand & 
gravel pursuant to contract, the 
damages allowed being for increased 
amounts paid by pltf. to procure tho 
material ; hut he was not allowed for 
additional loss through having to 
continue the employment of a largo 
number of skilled workmen for many 
days while ho was waiting for material 
or for delays through bad weather in 
the fall after tho time when he could 
liavo completed his work, but for 
defts.' default, suoh damages being 
too remote, Pltf. made a number 
of motions for delay of trial by reason 
of absence of ono K., who he claimed 
was the agent of dofts. & bound 
defts. by acceptance of an order, & was 
a necessary witness. The evidence of 
K. was finally procured through 
interrogatories. The ct. found that 
whether or not tho order bound defts., 
a contract was subsequently made by 
pltf. with defts. on the basis of that 
order ; so that It never was necessary 
to delay the trial on account of K.'s 
absence, or to take his evidence. Pltf. 
was therefore not allowed costs of the 
interrogatories & defts. were given 
costs for the motions for delay of 
trial.— Stewart v. Stonewall Gravel, 
Ltd., [1919] 1 W. W. R. 344.— CAN. 

>. As between co-defendants 

— Whether successful defendant may 
include in costs against plaintiff.}—- 
Where deft, recovers costs against pltf. 
& seeks to include therein costs 
inourred in proceedings for discovery 
between said deft. & his eo-deft., with 


tho incurring of which costs pltf. 
beyond bringing both defts. into ct.. 
had nothing to do, said deft, is entitled 
to include the costs of such discovery 
proceedings having to do with the 
points on which tne interest of defts. 
were adverse. But ho is not entitled 
to costs incurred in inquiry between 
co-dofts. into matters not directly 
concerned with the points of conflict 
between them. The quostlon on 
what points co -defts. wore adverse in 
interest to each other should be deter- 
mined, not by the result of tho trial, 
but by tho situation which existed 
when the costs wore incurred. — Robe 
& Laflamme, Ltd. v. Campbell, 
WlLBON & STRATHDEK, LTD. & GRAND 
Trunk Pacific Rv. Co., [1923] 4 
D. L. R. 92 ; 2 W. W. R. 1067.— CAN. 

t. Costs of discovery — Incomplete 
affidavit.] — Whore it was clear that a 
discovery affidavit was incomplete the 
ct. made an order for further discovery 
& mulcted reap, in costs. — Collibon, 
Ltd. v. Diokman (1916), C. P. D. 117. — 
S. AF. 

a. Taxation of costs — Discretion of 
taxing officer — Review by court.) — 
Whore a rule of ct. morel v provides 
that the allowance or disallowance of 
certain costs is a matter within the 
discretion of tho taxing officer, it is in 
his capacity as taxing officer that he 
allows or disallows them, unless the 
rules clearly indioate that in doing so 
ho is anting in some other capacity. 
Sinco Rule 304 of tho King’B Bench 
Rules leaves the question of the costs 
of an interlocutory viva voce examina- 
tion or cross-examination in the hands 
of tho taxing officer, when it is not 
dealt with at the trial by the Judge, & 
omits to provide for an application to 
the taxing offloor prior to taxation, it 
contemplates that it is in his capacity 
as taxing officer. Sc upon a taxation, 
that he is to exercise the discretion 
vested in him by the rule ; an appeal 
therefore lios from him to the local 
master. Under Rule 304 tho taxing 
officer is exercising a jurisdiction con- 
current with that given to a judge of 
the ct. & therefore no appeal or review 
of taxation lios from him to another 
judge of the ct., but the appeal, it 
any, should be to the Ct. of Appeal. — 
Canadian Bank of Commerce v. Eye 
(1918), 3 W. W. R. 823 ; 43 D. L. R. 
464 ; 11 Sask. L. R. 468.— CAN. 
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Part I. — In General. 


1 . In the nature of a pledge.] — Gomersall 
t\ Mfdgate (1610), Yelv. 194 ; 80 E. R. 128 ; 
sub nom . Gomersale v. Wayts, Cro. Jac. 255. 
Annotation : — Mentd. Clark v. Gilbert (1835), 2 Scott, 520. 

2. .] — If a distrainor takes the distress 

out of the place where it was originally impounded, 
for the purpose of making an unlawful use of it, 
the owner may interfere So take it out of his 
possession without rendering himself liable either 
for a rescue or for a pound breach. 

Pltfs., the owners of a colliery, having distrained 
two horses belonging to deft, for rent in arrear 
from H., the lessee of the colliery, impounded them 
in the stable of an inn about half a mile from the 
pit. Two days afterwards pltfs/ servant brought 
the horses to the colliery for the purpose of letting 
them down into the jpit where they had been 
accustomed to work. One of the horses was placed 
in a moveable stable near the pit’s mouth So the 
other in a skip ready to be let down into the pit. 
Deft, then forcibly took away both horses : — Held : 
distrainor having misused the distress, deft, was 


at liberty to retake his property without being liable 
for a rescue or pound breach. 

All that the distrainor of goods obtained at 
common law was not the property in the goods 
but a sort of pledge ; So the law directs how that 
pledge is to be used (Martin, B.). 

If a distrainor abuses a distress by working it, 
the owner may interfere & prevent it. So no action 
can be maintained against him for pound breach 
or rescue. — S mith: v. Wright (1861), 6 H. & N. 

1107' ; 3 15^ E." B?*838? ' 26 ^ P ‘ ^ 5 7 ^ N ‘ * 
3. Not exercisable against the person.] — The 
body of a freeman cannot be made subject to 
distress or imprisonment by contract, but only by 
judgment (per Cur.).— Foster v. Jackson (1615), 
Hob. 52 ; 80E.R.201. ' 

Annotations Refd. Vaspor v. Edwards (1701), 12 Mod. Rep. 
658 ; Canadian Prisoners' Case, Watson's Case, Re 
Parker, R. r. Batcbeldor (1839), 3 State Tr7 963* 
Mentd. R. v. Patrlok (1067), 2 Keb. 164 ; Philips v. Bury 
Skin. 447 ; R. v. Baden (1694), Show. Pari. CaJ. 
72 ; R. v . Griepe (1696), 1 Ld. Kaym* 256 ; Barber v . 


PART I. 

1 i. In the nature of a pledge .] — 
Right of distress is not a security held 
by a creditor in respect of a debt. — 
West v. Lee Soon & Lee Shun (1915), 
32 W. L. R. 961 ; 9 W. W. R. 644 ; 
24 D. L. R. 813 ; 8 Sask. L. R. 243.— 
CAN. 


a. By express agreement — Arrears 
of mortgage interest.}— Pitt, mortgaged 
his land to S. Co. by a mtge. which 
contained a distress clause, & gave a 
second mtge. to deft., by which it was 
agreed between them that if default 
was made in payment of interest to 
the co., deft, should be at liberty to 
pay it, & should have the same remedies 


for its recovery from the mtgor. that 
the co. had. Default having been 
made, the co. exercised their power 
of sale. Sc deft, became the purchaser. 
After signing a contract for the pur- 
chase he distrained the goods of pltf. 
for the Interest that had fallen In 
arrear to the co. Shortly afterwards 
he obtained a formal conveyance of 
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Mod. Hep. 589 ; Beaoon t>. Peok (1719), 11 Mod. Hep. 311 ; 
Lancaster v . Fielder (1727), 2 Ld. Raym. 1451 ; Bank of 
England v. Morrioe (1736), Lee temp . Hard. 219 ; R. v. 


Mitchell v . Torup (1766), Park. 227 : Giles t>. Grover 
(1832), 9 Bing. 128 ; Lucas v. Nookells (1833), 10 Bing. 
157 ; Biroham v. Tucker (1840), 8 Scott, 469 ; Thompson 
v. Parish (1859), 5 C. B. N. S. 685 ; Lehaine v. Phflpott 
(1875), 33 L. T. 98. 


4. Right of Crown.] — The King may distrain 
in any part of the land; he is not bound by 
the decree to a particular place (per Cur.). — 
Calthorp v . Heyton (1675), 2 Mod. Rep. 54 ; 86 
E. R. 937. 

Annotations : — Mentd. Dennett v. Atherton (1872), L. R. 7 
Q. B. 316 ; Tebb v. Cave (1900), 82 L. T. 115. 

5. .] — (1) Grantee of fee farm rents 

has the same power of distress as the King had ; 
& so may distrain on other land of the tenant, 
though not subject to the rent ; (2) the King may 
reserve rent out of things incorporeal, & may 
distrain for this rent on any other lands of the 
tenant ; but not on such other lands of the tenant 
as are let out by tenant, or extended : — Qu. : if 
he may distrain on other lands of the tenant 
under sequestration. — A.-G. v. Coventry Corpn. 
(1715), 1 P. Wms. 306 ; 2 Vern. 713 ; 24 E. R. 
402, L. C. 

Annotations : — Generally , Mentd. Walker v. Bell (1816), 
2 Madd. 21 ; Russell v. East Anglian lty. (1850), 3 Mac. Sc 
G. 104. 


6. Right of grantee of Crown.]— The heir 
cannot recover rent due in the lifetime of the 
ancestor. When the King grants over a rent 
service he cannot empower the grantee to distrain. 
— Hallely v . Gaser (1672), 1 Freem. K. B. 37 ; 
89 E. R. 30. 

7. .] — A.-G. v. Coventry Corpn., No. 5, 

ante. 

Crown leases & rents reserved to Crown.] — See, 
generally , Constitutional Law, Vol. XI., p. 583, 
No. 843 et seq. 

8. By bye-law— Founded on customary right.] 

— Where deft, justifies taking a distress by virtue 
of a bye-law made under a customary right, 
if the bye-law ordains the distress, he need not 
show a customary right to distrain. — Lambert 
v. Thornton (1695), 1 Ld. Raym. 91 ; 91 E. R. 
957. 


parties, that deft, should enter & take pltf.’s goods 
if the payment were in arrear, & therefore, pltf. 
could not object that he had no legal estate in 
the land, to enable him to grant a power of dis- 
tress. — Chapman v. Beecham (1842), 3 Q. B. 723 ; 
3 Gal. & Dav. 71 ; 12 L. J. Q. B. 42 ; 6 Jur. 968 ; 
114 B. R. 683. 

Annotations : — Consd. Brown v. Metropolitan Counties, etc. 

Soc. (1859), 1 E. & E. 832. Reid. PolUtt v. Forrest (1847), 

11 Q. B. 949. 

10. .] — (1) A party seised of 

a copyhold estate, agreed to surrender the same to 
a mtgee. who was to be admitted, for securing 
£1,400 & interest ; it was covenanted that in case 
of default in payment, the mtgee. should be at 
liberty to enter upon the premises, & distrain, in 
the same way as a landlord could upon premises 
let by him upon lease ; the surrender & admittance 
were effected, the mtgor. became bkpt., the interest 
was in arrear, & the mtgee. entered & distrained 
for the same — the goods of the assignees : — Held : 
the goods of the assignees were not liable to be so 
distrained under the covenant, & after the admit- 
tance of the mtgee., in pursuance of the surrender, 
the rent charge for which the seizure was made 
had become thereby merged. 

(2) The interest of a mtgor. in possession is not 
a legal estate at all, & consequently cannot support 
a rentcharge with powers of distress. — Freeman 
v. Edwards (1848), 2 Exch. 732 ; 17 L. J. Ex. 
258 ; 11 L. T. O. S. 271 ; 154 E. R. 685. 

Annotation : — As to (2) Reid. Jolly r. Arbutbuot (1859), 

4 De G. Sc J. 224. 

Bill of sale — Necessity for registering instru- 
ment as bill of sale .] — See Bills of Sale, Vol. 
VII., p. 14, Nos. 58-60 ; p. 24, Nos. 113-117. 

By customary right .] — See Custom & Usages, 
Vol. XVII., p. 18, Nos. 176-178. 

Heriot custom .] — See Copyholds, Vol. 

XIII., p. 96, Nos. 1223-1226. 

11. Not applicable to a penalty.] — Cooper 
v. Twibill (1812), 3 Camp. 286, n., N. P. 

12. Whether equity will assist — When remedy 
by distress provided — In absence of fraud.] — Pltf. 
had £120 per annum rentcharge settled for her 
jointure ; & there being a great arrear, & not 
sufficient distress on the land ; pltf. brought her 
bill that deft, the devisee of the inheritance, might 
set out sufficient distress ; or that pltf. might hold 
& enjoy till paid the arrears : — Held : when the 


9. By express agreement — Arrears of mort- 
gage interest — Grantor without legal estate.]— By 
indenture between pltf & deft., deft, appointed 
under a power, that certain lands should remain 
to the use of himself & his heirs, subject to a proviso 
that if pltf. should pay deft £800 by a certain 
day, deft, should convey the land to pltf., with a 
covenant that until default in payment, pltf. 
should continue to hold the land ; & a proviso, 
that when the interest of the mortgage money 
should be in arrear, deft, should be at liberty to 
enter the land in question & distrain for the same : 
— Held : the distress was good, this being to be 
looked on in the light of an agreement between the 


party hag provided one remedy, viz. by distress, 
the ct. will not give her another, unless some fraud 
be proved in letting the land lie fresh, or depastur- 
ing the land in the night time only. — Champer- 
noon v . Gubbs (1700), 2 Vern. 382 ; Prec. Ch. 126 ; 
23 E. R. 844. 

13. Is a legal right — As opposed to equitable.] 

— Walters v . Northern Coal Mining Co., No. 
99, post. 

14. .] — Distress is a legal remedy & 

depends on the existence at law of the relation 
of landlord & tenant ; but the agreement between 
the same parties, if specifically enforced, enacted 
that relation (Farwell, J.). — Manchester 


the land expressed to be. under the land without consent, he agreed to pay trained for tho penal rent for the first 

power of sale In the co.’s intro. : — a penal rent of £10 for every acre so year. The lessee replevied : — Held ; 

Held : pltf.’s estate having paid the broken up. The lessee having applied the lessor could not distrain for the 

mortgage debt to the oo. in full, deft. for leave to break up the land, the penal rent, although the conditions 

could not be said by means of his lessor addressed to him two letters, were not fulfilled ; nis remedy was by 

{ mrchase thereof to have paid the which were in substance a statement, an action against the lessee for tho 

nterest in arrear so as to entitle him that if the lessee broke np the lands In non-performance of those conditions, 

to distrain therefor. — Harron ©.Yemen that year with certain seeds, & pursued — Whitmore v. Segrave (1848), 10 

(1883), 3 O. E. 126. — CAN. a specified system of culture during I. L. R. 609. — IR, 

the two following years, the lessor 

11 I. Not applicable to a penalty .] — would not seek to enforce the penalty 12 I. Whether equity will assist — 
A lease contained a oonvenant by the in the lease for breaking up the lands. When remedy by distress provided — 

lessee not to break up the land without The lessee having broken up the lands. In absence of fraud.}— -Doneraile v. 

the previous consent in writing of the but not having carried out the required Chartres (1784), 1 Bidg. Pari. Rep. 

lessor. If the lessee broke up the mode of husbandry, the lessor dls- 122.- 
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Distress. 


Brewery Go. v, Coombs, [1901] 2 Oh. 608 ; 70 
L. J. Oh. 814; 82 L. T. 347 ; 16 T. L. R. 299. 


Annotations : — Reid. lUokefct v. Green (1909), 79 L. J. K. B. 
193. Mentd. Torkington v. Magee, [190212 K. B. 427 ; 
Gilboy v. Cossey (1912), 106 L. T. 607 ; wedd v. Porter, 
f 1916 J 2 K. B. 91 ; Blane v . Francis, [1917] 1 K. B. 252 ; 
County Hotel & Wine Co. v. L. & N. W. By., [1918] 2 
K. B. 251 ; Cole v. Kelly, [19201 2 K. B. 106 ; Gray v. 
Spyer, [19221 2 Ch. 22. 


15. Implies an antecedent right of action.] — 

A private Act of Parliament imposed a duty of 2s. 
per chaldron upon all coal imported & landed at 
the town of H., or otherwise brought or delivered 
within the limits of the town. The Act also gave 
a remedy against the shipowner by distraining the 
ship & tackle as well as the coals, in default of 


payment. At the time that the Act was passed 
no coals were brought into H. except by sea : — 
Held : coals brought into the town by railway were 
liable to the duty, & not only sea-borne coals ; 
& the railway co., as the persons who brought the 
coals into the town, were primarily liable to pay 
the duty. 

A power of distress implies an antecedent right 
of action (Lord O’Hagan.). — Great Eastern 
By. Oo. v . Harwich Oorpn. (1879), 41 L. T. 533 ; 
44 J. P. 104, H. L. 

Whether operating as a waiver of forfeiture — 
Action to recover possession — Common Law Pro- 
cedure Act, 1852 (c. 76), s. 210.]— See Landlord 
& Tenant. 


Part II. — Distress for Rent. 


Sect. 1.— DIFFERENT KINDS OF RENT. 

16. Rent service J — Anon, (undated), Plowd. 
Quseries 59 ; 75 E. B. 940. 

Church cleaning — Bell ringing.] 

Where a tenant holds premises by the service of 
cleaning the parish church, without any pecuniary 
render, such service is a “ rent ” for which “ a 
distress ” may be made, within Beal Property 
Limitation Act, 1833 (c. 27), ss. 1, 8. So the 
service, under the like circumstances, of ringing 
the church bell at stated hours from Michaelmas 
to Christmas. — Doe d. Edney v. Benham, Doe 
d. Edney v . Billet (1845), 7 Q. B. 976 ; 14 
L. J. Q. B. 342, 343 ; 5 L. T. O. S. 408 ; 10 J. P. 
38, 39 ; 9 Jur. 662 ; 115 E. B. 756. 

Annotations : — Mentd. Kumball v. Munfc (1846), 10 Jur. 539 ; 

St. Nicholas, Deptford v. Sketohley (1847), 17 L. J. M. O. 

17. 

18 . Not where penalty reserved by lease.] 

— Replevin. Avowry, that A. held land as tenant 
to B. under a demise, subject to certain rents, 
provisions, conditions & stipulations ( inter alia ), 
that H. should not during the continuance of the 
tenancy sell any hay off the premises, under the 
penalty of 2 s . Qd . for each yard of hay so sold, to 
be recovered by distress as for rent in arrear. 
Averment of the sale of 800 yards of hay by A., 
contrary to the said stipulation, by reason whereof 
a sum of money at 2s. 6 d . per yard became due 
to B. ; non-payment thereof ; & a distress for the 
same. Plea, non tenuit . Verdict for deft., & 
judgment under 17 Oar. 2, c. 7 : — Held : on appeal 
the sum distrained for not being a rent service, 
the judgment under 17 Car. 2, c. 7 was erroneous 
although after verdict the avowry might have 
sustained a judgment for deft, at common law. — 
Pollitt v. Forrest (1848), 11 Q. B. 962 ; 17 
L. .T. Q. B. 291 ; 11 L. T. O. S. 414 ; 12 Jur. 560 ; 
116 E. B. 732, Ex. Oh. 

Annotations : — Held. Robins r. Evans (1863), 2 H. & C. 

410 ; Yeoman v. Ellison (1867), L. R. 2 O. P. 681. Mentd. 

Freeman v. Edwards (1848), 2 Exch. 732 ; Grey v. Friar 

(1850), 14 Jur. 1105 ; Phillips v. Jones (1850), 15 Q. B. 

859 ; Elliott v. Bishop (1855), 11 Exoh. 321 ; Parr v. 

Jewell (1855), 16 C. B. 684 ; Hooper v. Lane (1857), 

6 H. L. Oas. 443. 

Heriot.] — See Copyholds, Vol. XIII., 

p. 95, Nos. 1183-1201. 

Rentcharge.] — See, generally , Bentcharges & 
Annuities. 


Tithe rentcharge .] — See Ecclesiastical Law. 

19. Rent-seck.] — Anon, (undated), Plowd. 
Quflories 12 ; 75 E. B. 873. 

20. .] — Vigers v . St. Paul’s (Dean), 

No. 36, post . 

Made equivalent to rentcharge.] — See 

Sect. 2, sub-sect. 2, post . 

21. Alternative rent — Determined by election 
of parties.] — Anon. (1369), Jenk. 47 ; 145 E. B. 36. 

22. Fee farm rent.] — B radbury v. Wright, 
No. 34, post . 

23. .] — Musgrave v . Emmerson, No. 

35, post . 


Sect. 2.— THE REMEDY BY DISTRESS. 

Sub-sect. 1. — At Common Law. 

24. Without covenant.] — Swynerton v. Mils 
(1616), 1 Brownl. 178 ; 123 E. B. 740. 

25. Nature of right.] — Lyons v. Elliott, No. 
253, post . 

26. Distress for rentcharge.] — Lamb v. West 
(1632), Hut. 114 ; 123 E. B. 1139. 

27. .] — A distress may be taken for 

arrears of a rentcharge, created by will ; although 
testator does not in terms give a power to distrain. 
That power is a consequence drawn by law from 
the rentcharge. 

An express power to distrain is not necessary ; 
it is a consequence (per Cur.). — Bodham v. Berry' 
(1826), 4 L. J. O. S. K. B. 202. 


Sub-sect. 2. — By Statute. 

28. Landlord & Tenant Act, 1730 (c. 28), s. 5 — 
Scope of statute.] — A rent of sufficient amount, 
charged upon freehold land by deed, not containing 
a power of distress, is “ free land or tenement ” 
within 8 Hen. 6, c. 7 ; & although the remedy by 
real action is abolished, the grantee may distrain 
for it under sect. 5 of 1730 Act. — Dodds v. 
Thompson (1865), L. B. 1 C. P. 133 ; Hop. & Ph. 
285 ; Har. & Buth. 319 ; 35 L. J. C. P. 97 ; 12 
Jur. N. S. 625 ; 14 W. B. 476. 

Annotations : — Apld. Dawson v. Robins (1876). 2 C. P. D. 

38. Refd. NichoUs v. Bnlwer (1870), L. R. 8 C. P. 281 ; 

Dmitt v . Christchurch Overseers (1883), 12 Q. B. D. 365. 


PART II. SECT. 2, SUB-SECT. 1. PART II. SECT. 2, SUB-SECT. 2. 
b. Tenant must be in possession .] e. Landlord d: Tenant's Act , R. 8. O. 
— -A distress tor rent is unlawful If the 1897 (c. 170), s. 34 — Construction of.} 
teuant is not in possession at the time. — By a lease, rent was payable 
-Mkiqhf.n v. Armstrong (1906), 16 quarterly in advance. There was a 
Man. L. R. 5. — CAN. proviso in the lease that if the lessee 


should make any assignment for the 
benefit of creditors, the then current 
quarter’s rent, & the next succeeding 
current quarter’s rent should be at 
once due & payable. Thirteen days 
after a quarter’s rent in advance had 
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29. Lands Clauses Act, 1845 (c. 18), 
ss. 10 & 11.] — A perpetual rent reserved as the 
consideration upon the sale of land, even though 
no power of distress is contained in the conveyance 
to the purchaser, is, upon a subsequent sale of 
the rent, not improperly described by the then 
vendor as a “ rentcharge,” inasmuch as a power 
of distress is conferred by Landlord & Tenant Act, 
1730 (c. 28), s. 5. 

In a contract for sale the subject-matter was 
described as an aggregate yearly rentcharge of 
£216 9a., payable in perpetuity by the Corpn. of 
Liverpool in respect of a waterpipe rent, created 
under the authority of the Liverpool Corpn. 
Waterworks Act, 1855, & secured by covenants 
of the corpn., & by a statutory charge on the rates 
leviable by the corpn. under their Acts. The 
abstract of title showed that in 1856 the vendor’s 
predecessors in title, one of whom was an absolute 
owner, & the other a tenant for life under a settle- 
ment, had respectively granted lands & easements 
to the corpn. in consideration of two rents of 
£1 5 s. & £250, respectively payable in perpetuity 
by the corpn., & that the corpn. had convenanted 
to pay those rents respectively. The rent com- 
prised in the contract of sale consisted of the rent 
£1 5 a. & £214 4a. part of the rent of £250. The 
vendor was tenant for life under a settlement, & 
had sold under his statutory powers. The Act 
of 1 855, with which the Lands Clauses Consolida- 
tion Act, 1845, was incorporated, empowered the 
corpn. to purchase, either absolutely for a sum in 
gross, or at an annual or other rent, certain lands 
or any easement over the same ; & the Act pro- 
vided that the persons empowered by the Lands 
Clauses Consolidation Act, 1845, to convey lands 
shall have full power to convey or grant in per- 
petuity, at an annual or other rent, any lands, 
for the purposes of this Act or the Acts incorporated 
therewith, or any easement over such lands : — 
Held : the rent sold was not improperly described 
as a rentcharge, & by virtue of sect. 11 of the 
Lands Clauses Consolidation Act, 1845, it was 
charged on the water rates leviable by the corpn. — 
Be Geiiard (Lord) & Bee cham’s Contract, 
[1894] 3 Ch. 295 ; 63 L. J. Ch. 695 ; 71 L. T. 272 ; 
42 W. K. 678 ; 7 R. 519, C. A. 

30. Annuity charged on land.] — An 

annuitant may distrain for arrears, though a 
term be vested in himself to secure the payment. — 
Fairfax v. Gray (1779), 2 Wm. Bl. 1326 ; 96 
E. R. 777. 

31. ,] — Devise of lands to A. for 

life, remainder to B. in fee, subject to & charged 
with the payment of £20 a year to O. during her 
life, to be paid by A. as lon£ as she should live, 
& after her decease to be paid by B. : — Held : a 
charge on the land, for which C. might distrain. — 
Buttery v . Robinson (1826), 3 Bing. 392 ; 11 
Moore, 0. P. 262 ; 4 L. J. O. S. 0. P. 108 ; 130 
E. R. 564. 

Annotations: — Apld. Sollory v. Leaver (1809), L. R. 9 Eq. 

22. Oonsd. Roper v. Roper (1870), 3 Ch. D. 714. Reid. 

Payne v, Esdaile (1888), 13 App. Cas. 013. 

32. .] — Testator gave an annuity, 

which he directed to be paid by his son ; &, 
subject to & charged with the payments of his 
debts & the legacies & annuity thereinbefore 
mentioned, he devised & bequeathed his real &* 

become due, the lessee made an 
assignment for the benefit of his 
creditors : — Held : the expression “ ar- 
rears of rent due for three months 
following the execution of such assign- 
ment ” In the above sect, meant 
arrears of rent becoming due during 
the three months following the exe- 


personal property to his son absolutely. The 
annuity fell in arrear, after having been regularly 
aid for twenty years, & the annuitant filed his 
ill to enforce payment, & moved for a receiver : — 
Held : the annuity being charged upon land, with 
a power of distress superadded by above Act, 
pltf. had power to help himself, & was not entitled 
to a receiver. — S ollory p. Leaver (1869), L. R. 9 
Eq. 22 ; 39 L. J. Ch. 72 ; 21 L. T. 453 ; 18 W. R. 
59 ; subsequent proceedings (1871), 40 L. J. Ch. 
398. 

Annotations : — Folld. Kelsey v. Kelsey (1874), L. R. 17 Eq. 

495. Reid. Roper t>. Roper (1870), 3 Ch. D. 714. 

33. .] — Testator by his will be- 

queathed certain leaseholds to deft, upon con- 
dition that he paid thereout or out of the rents 
thereof an annuity of £70 by half-yearly payments 
to pltf. during his life. The leaseholds were of 
amply sufficient value to secure payment of the 
annuity. The annuity had been regularly paid 
since the death of testator. One half-yearly 
payment of the annuity being in arrear, the 
annuitant filed his bill to enforce payment thereof, 
& for appointment of a receiver : — Held : the 
annuity being charged on land of amply sufficient 
value to secure payment thereof, with a power of 
distress superadded by above Act, pltf. was not 
entitled to have a receiver appointed. — Kelsey 
v . Kelsey (1874), L. R. 17 Eq. 495 ; 30 L. T. 82 ; 
22 W. R. 433. 

34, Fee farm rent.] — On a grant of a 

fee farm rent, “ without any deduction, defalca- 
tion, or abatement, for or in any respect whatso- 
ever,” the grantee is entitled to receive the full 
rent, without deducting the land tax. Distress 
is not incident to a fee farm rent as such, except 
the case is brought within sect. 5, of above Act. — 
Bradbury v . Wright (1781), 2 Doug. K. B. 624 ; 
99 E. R. 395. 

Annotations: — Apld. Musgrave v. Emmerson (1847), 10 

Q. B. 326. Reid. Parish v. Sleeman (1860), 1 De G. F. 8c J. 

326 ; Festing v. Taylor (1802), 26 J. P. 201. 

35. .] — A cognisance in replevin 

acknowledged the taking as for a distress for arrears 
of a fee farm rent, alleging that B. “ was seised, 
as of fee & right, of & in a certain annual fee farm 
rent of £1 9s. 3d., payable for & in respect of, & 
issuing & payable out of,” the locus in quo . Title 
was then traced from B. ; & it was alleged, that 
the rent “ had been duly answered & paid for the 
space of three years within the space of twenty 
years next before Jan. 23, 1727 : — Held : sufficient, 
after verdict, under sect. 5, of above Act, though 
neither the origin nor nature of the fee farm rent 
was further shown. Under sect. 5, of above Act, 
it is sufficient that the rent has been paid for 
three years severally complete, within the twenty 
years before the first day of the session of Parlia- 
ment mentioned in that clause, though such three 
years be not consecutive. — Musgrave v. Emmer- 
son (1847), 10 Q. B. 326 ; 16 L. J. Q. B. 174 ; 9 
L. T. O. S. 36 ; 11 Jur. 732 ; 116 E. R. 126. 
Annotation Mentd. Doe d. Klnglake v. Bevies (1849), 18 

L. J. O. P. 128. 

36, Rent-seck.] — Henry VIII., being 

seised of lands in fee in right of his Grown, granted 
them, by letters patent, in tail male to W., re- 
serving rent to himself, his heirs & successors. 
After the passing of 22 Oar. 2, c. 6, & 22 & 23 
Car. 2, c. 24, Charles II. by letters patent referring 


oution of suoh assignment ; 8c the land- 
lord was apart from the proviso, in 
addition to the current quarter’s rent, 
entitled to the quarter's rent payable 
in advanoe on the quarter day next 
after the date of the assignment, 8c he 
was entitled to be paid the amount 


found due to him, as a preferred 
creditor, out of the proceeds of the 
goods upon the premises at the date 
of the assignment which were subject 
to distress, although there was no 
actual distress. — L azier v. Henderson 
(1893), 29 O. R. 673.— CAN. 



Distress. 


. 2 . — The remedy by distress: Sub-sects* 2 & 3, 

to & professing to pursue the former statute, 
granted the rent to trustees named in sect. 2 of 
22 & 23 Oar. 2, c. 24, their heirs & assigns ; & 
the trustees granted the rent to a dean & chapter, 
& their successors for ever : — Held : (1) the grant 
to the trustees was not authorised by either 
statute, the rent being reserved upon an estate 
whereof the reversion was in the Crown, & therefore 
being within the exception in sect. 3 of 22 Oar. 2, 
c. 6 ; (2) on demurrer to .an avowry for a distress 
on the land by the dean & chapter, . stating the 
conveyances as above, but not setting out the 
recitals or the terms of the grants, it was to be 
taken that the truth appeared on the face of the 
grant of the rent to the trustees, & therefore that 
the Crown did not appear to be deceived, as not 
having the power to grant the rent in fee simple, 
nor was the grant void on that account ; but 
that it operated, not as a grant in fee simple, but 
of a rent determinable on the failure of the estate 
tail ; (3 ) there was thus no ground for the objection, 
that a subject might have a right to distrain on the 
Crown when the reversion fell in ; although the 
avowry alleged that the trustees became seised 
in fee of the rent ; (4) the grant, in effect, by 
severing the rent from the reversion, converted it 
from a rent service to a rent seek ; which, if paid 
for three years of the space mentioned in sect. 5 
of above Act, might be distrained for. — ViGERS 
v. St. Paul’s (Dean) (1849), 14 Q. B. 920 ; 19 
L. J. Q. B. 84 ; 14 L. T. O. S. 446 ; 14 Jur. 1017 ; 
117 E. B. 353, Ex. Ch. 

Tithe rentcharge.] — See Ecclesiastical Law. 


Sub-sect. 3. — By Contract. 

37. Proviso in lease.] — A proviso in a lease, 
that the lessor & his heirs may restrain, is equiva- 
lent to saying he may distrain. — Wood v. Ger- 
MONS (1616), Cro. Jac. 390 ; 79 E. B. 334 ; sub 
nom. Hoodie v. Garnance, 3 Bulst. 153 ; Moore, 
K. B. 848 ; 1 Boll. Bep. 330, 367. 

In mortgage deed — Under attornment clause.] — 
See Sect. 4, sub-sect. 7, B. (a) i., post . 

Agreement other than attornment clause.] — 

See Sect. 4, sub-sect. 7, B. (a) ii., post . 


Sect. 3.— CONDITIONS PRECEDENT TO RIGHT 

TO DISTRAIN. 

Sub-sect. 1. — In General. 


38. Condition must be fulfilled — House to be 
suitably furnished.]— A. let to B. a furnished 
house, at a certain rent payable in advance, from 
a certain future day, & agreed that it should be 
furnished suitably for a school: — Held: (1) 
suitable furnishing of the house was a condition 
precedent to the right to demand the rent ; (2) if 
B. entered, & the house was not so furnished, A, 
could not distrain for the term ; (3) Qu. : whether 
a verbal representation that the house will be 
suitably furnished, forms part of the contract or 
not, is a question for the jury. — Mechelen v. 
Wallace (1836), 7 Ad. & El. 54, n. ; 6 Nev. & 
M. K. B. 316 ; 112 E. B. 391. 

39. Lessor to produce receipt of superior 

landlord.] — The right of distress is not so insepar- 
able an incident to a rent service that it cannot 
be postponed. Therefore, where A., a mesne land- 
lord, let premises to an under-tenant by a written 


agreement, which provided, among other thing! 
that no distress should be made till after A. ha 
produced the receipt of the superior landlord, < 
A. afterwards distrained for his rent ^ withon 
producing such receipt : — Held : A.’s right wa 
postponed, & deft, was liable as a trespasser.— 
Giles v. Spencer (1857), 3 O. B. N. S. 244 ; 2< 
L. J. 0. P. 237 ; 21 J. P. 727 ; 3 Jur. N. S. 820 
5W. R. 883: 140 E. B. 734. 

Annotation: — Consd. Re Biver Swale Brick & Tile Work 

(1883), 52 L. J. Ch. 638. 

40. Property to be put in repair.] — Defts 

agreed to let certain premises to pltf. for three 
years, the property to be put in repair by defts., 
& the first payment of rent, which was payable 
quarterly, to be made on completion of the repairs. 
Pltf. was given possession under the agreement, 
& at the end of nine months, when the repairs 
were still uncompleted, & no rent had been paid, 
defts. distrained for the rent. In an action by 
pltf. for wrongful distress defts. counterclaimed for 
use & occupation : — Held : (1) as no rent was due 
according to the terms of agreement the distress 
was illegal & pltf. was entitled to damages ; (2) as 
pltf. went into possession under the agreement & 
not under an implied contract to pay what the 
premises were reasonably worth, the counterclaim 
for use & occupation failed. — Fox v. Slaughter 
(1919), 35 T. L. B. 668 ; 63 Sol. Jo. 704. 


Sub-sect. 2. — Relationship op Landlord and 

Tenant. 

A. In General. 

41. Necessity for existing tenancy — Legal or 
equitable.] — Manchester Brewery Co. v. 
Coombs, No. 14, ante . 

42. Lessor without power to grant lease.] 

— By agreement between P. & H., P. agreed to 
grant to H. a lease of land & the buildings then 
standing thereon, & others to be erected thereon 
under the agreement, with the appurtenances, as 
they were & had been in the possession of H., for 
a term of years to commence at a day then past, 
at a specified rent, payable on days then to come ; 
<fc P. agreed in four months to erect certain 
buildings on the land ; & H. agreed to take the 
lease & execute a counterpart, &, in the four 
months, to erect certain other buildings on the 
land ; & it was agreed that the lease should be 
granted immediately after P. should obtain his 
lease of the premises from M. under a then sub- 
sisting agreement between P. & M. ; & that the 
lease from P. to H. should contain like covenants, 
etc., to those in the lease from M. to P. & such 
other covenants as were usual in such leases ; & 
H. agreed to pay the rent as if the lease from P. 
were already executed. If H. failed to pay such 
rent, or perform the agreement, the agreement was 
to be void so far as regarded the engagements of 
P. ; & P. might retain, or re-enter upon, & dispose 
of, the premises. If P. failed to perform, etc., he 
was to pay £500 to H. as liquidated damages : — 
Held : the instrument did not amount to a present 
demise, inasmuch as P. appeared by the agreement 
to have no present power to grant a lease ; & H. 
having entered & made default in payment of 
rent, P. could not distrain. — Hayward v. Has- 
well (1837), 6 Ad. & El. 265 ; 1 Nev. & P. K. B. 
411 ; Will. Woll. & Dav. 158 ; 6 L. J. K. B. 
116; 1 Jur. 54; 112 E. R. 101. 

43. Rent due to Board of Ordnance — 

Not distrainors.] — Defts. were partners in business ; 
& one of them, in the name of the others, wrong- 
fully ejected the tenant of a canteen, who held 
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under a lease from the Board of Ordnance, they, 
defts., being sureties for the payment of his rent 
Sc for his quiet tenantship. — Petrie v. Lamont 
(1841), Oar. & M. 93. 

Annotation : — Mentd. Pratt v. British Medical Assocn., 

[1019] 1 K. B. 244. 

44, At time of distress.] — Trespass do 

bonis asporiaiis. Plea, that before the said time, 
to wit, on June 25, 1843, defts. being seised in fee, 
demised a messuage to R. for three years, at a 
yearly rent of £75, payable quarterly, by virtue 
of which demise R. entered, & became & was 
possessed of the messuage for the term, & that, 
during the demise & the term thereby granted, 
a quarter’s rent became due from R. & remained 
in arrear, wherefore defts. entered & took the 
goods in the messuage as a distress for rent — 
Held : the plea was bad, for not showing dis- 
tinctly that the tenancy of R. was subsisting at 
the time of the distress. 

Qu. : whether the plea stated the demise with 
the requisite particularity. — Drew v. Avery 
(1844), 13 M. & W. 399 ; 2 Dow. & L. 371 ; 14 
L. J. Ex. 65 ; 4 L. T. O. S. 139 A ; 153 E. R. 166. 

45, .] — Williams v. Stiven, No. 

471, post* 

46, — — Determination by forfeiture — 

Distress between issue of writ & judgment.] — A 
lease of premises contained a covenant by the 
lessee not to assign, underlet, or part with pos- 
session of the premises, or any part thereof, without 
the consent of the lessor, such consent not to be 
unreasonably withheld if the proposed assignee 
or underlessee should be a respectable Sc responsible 
person ; & there was a proviso for re-entry on 
breach of any of the covenants. The lessee let 
the premises to pltf . from year to year, &, without 
having obtained the consent of the lessor, mort- 


gaged them by way of sub-demise to another 
person.' A receiver was subsequently appointed 
on behalf of the mtgee., who gave pltf. notice to 
ay the rent to the receiver. The original lessor 
rought an action, Sc recovered judgment for 
possession of the premises upon the ground of the 
breach of covenant against assigning or under- 
letting. After the writ in that action had been 
served, & before judgment was obtained, the 
receiver, on behalf of the mtgee., distrained upon 
the underlessee to recover a quarter’s rent that 
had accrued after the issue of the writ in the 
lessor’s action: — Held: (1) there had been a 
breach of the covenant, entitling the lessor to 
re-enter ; (2) the service of the writ by the lessor 
to recover possession of the premises on the ground 
of forfeiture determined the lease, the lessor 
having thereby unequivocally declared his election 
to determine the lease ; (3) the subsequent dis- 
tress was illegal. — Serjeant v. Nash, Field Sc 
Co., [1903] 2 K. B. 304 ; 72 L». J. K. B. 030 ; 89 

L. T. 112 ; 19 T. L. R. 510, C. A. 

Annotation : — As to (2) Apld. Works Comrs. v. Hull, [1922] 

1 K« B. 205. 

Demise by attornment clause in mortgage.] 

— . See Part II., Sect. 4, sub-sect. 7, B. (a) i., post. 

47. Possession under agreement for sale 

insufficient.] — Whitely v. Woodhouse (1849), 
14 L. T. O. S. 177. 

48. Demise collected from more than one 
document — Agreement & lease.] — Deft, by a lease 
which was not stamped, demised to A. He after- 
wards, by an agreement stamped, with a lease 
stamp, but which did not contain words of demise, 
though it referred to the lease, let the same 
premises to pltf. : — Held : (1 ) the terms of the 
lease were incorporated in, Sc formed part of the 
agreement ; Sc the former was admissible m 


PART II. SECT. 3, SUB-SECT. 2.— A. 

44 i. Necessity for existing tenancy 
— At time of distress .] — Pltf. was the 
registered proprietor of certain land 
Sc premises. By an agreement in 
writing for a lease dated Jan. 15, 1914, 
pltf. agreed to let the land Sc premises 
to M. for a term of five years from 
Jan. 21, 1914, at a certain rental 8c 
M. entered into possession of the 
promises Sc from timo to time paid the 
rent reserved. On Aug. 25, 1915, 
M. with the consent in writing of pltf. 
transferred the lease to O. & at the 
same time gave up the possession of 
the premises to O. Pltf. on Oct. 1, 
1915, distrained for rent due by M. : — 
Held : pltf. had no right to distrain as 
the relation of landlord Sc tenant had 
ceased to exist. — Marshall v. Coupon 
Furniture Co., Ltd., [1916] St. It. 
Qd. 120.— AUS. 

44 II. .] — A landlord can- 

not distrain after his interest in the 
estate has expired. — Hartley v. Jar- 
vis (1850), 7 U. C. R. 645.— CAN. 

44 iii. .] — Deft, avowed 

for rent under a demise to G., to whioh 
the pltf. pleaded non tenuit . During 
the term G. had left the country Sc 
assigned to M., who sold to C., & G. 
afterwards returned. Sc entered under 
C., Sc was living there when the dis- 
tress was made : — Held: not to deprive 
deft, of his right to distrain. — Els- 
worth v. Brioe (1859), 18 U. C. R. 
441.— CAN. 

44 iv. 3 — Deft, had leased 

to pltf. for a term of years certain 
premises, portions of which were at 
the time in the possession of other 
parties. Sc these parties retained pos- 
session against pltf., Sc refused to give 
them up to him. In consequent)© of 
this, deft., after the expiration of the 
first year, agreed with pltf. to an 
abatement In the rent for that year, 
Sc gave him a receipt for the balance, 


which pltf. paid as the amount of rent 
due upon the premises ; deft, subse- 
quently distrained for the sum agreed 
to be remitted : — Held : the agree- 
ment between pltf. & deft, as to the 
abatement of tne rent did not create 
a new tenancy between them at a new 
rent, entitling deft, to distrain therefor, 
because the agreement was not made 
until alter the expiration of the year, 
to which it alone had reference, so 
that the relation of landlord Sc tenant 
could not have been created for that 
year, & the sum agreed to be paid 
could not have been rent, but a mere 
sum in gross, & could not consequently 
have been distrained for. — Kelly v . 
Irwin (1867), 17 C. P. 351. — CAN. 

44 v. .]— In 1881 pltf. 

made a mtge. to defts. maturing in 
1886, in which was contained a proviso 
that the xntgees. might distrain for 
arrears of interest, & a special pro- 
vision by which pltfs. leased the lands 
until the maturity of the mtge., at a 
rental of the same amount as the 
interest. In Aug. 1888, while pltf. 
was in possession, defts. distrained on 
his goods for rent or interest due at 
the maturity of the mtge. in 1886 Sc 
also for the amounts due in 1887 Sc 
1888 : — Held : there was no definite 
tenancy after the maturity of the mtge.. 
Sc the interest thereafter being recover- 
able not by the terms of the contract, 
hut as damages, the rent became un- 
certain, Sc there was no right of dis- 
tress. — Klinck v. Ontario Industrial 
Loan Sc Investment Co. (1888), 16 
O. R. 562. — CAN. 

44 vi. .] — An agreement 

for the sale of land contained an attorn- 
ment clause, giving the vendor the 
right to distrain for arrears of principal 
or interest : — Held : unless the cir- 
cumstances showed that there was the 
intention to create a real tenancy at 
a real rent, the relation of landlord 
Sc tenant was not validly created so 


is to enable the vendor to distrain, 
>n the land sold, goods belonging to 
he husband of the purchaser. — Hall 
j. Welman (1913), 25 W. L. R. 222 : 
i W. W. R. 6 ; 13 D. L. It. 17 ; 0 


44 vii. .] — Premises wore 

rented to G. who abandoned them. 
The landlord then leased the premises 
to another tenant who took possession. 
Subsequently under a chattel mtge. 
made by G. during his tenancy the 
mtgeas. caused a seizure to he made 
of certain chattels which had been on 
the premises during G.’s tenancy Sc 
remained there. Tne landlord then 
Issued a distress warrant for rent 
owing by G. & the chattels were seized 
thereunder : — Held : the abandon- 
ment of the premises by G. & the 
taking of possession by the tenant 
under his lease effected a surrender of 
G.'s tenancy by operation of law ; 
the tenancy being at an end the land- 
lord’s right to distrain was gone Sc 
his distress & the seizure thereunder 
were Ineffective to give him any rights 
in respect of the chattels. — Bruoe v . 
Smith, [1923] 3 D. L. R. 887 ; 2 

W. W. R. 327.— CAN. 


49 j, Determination by 

forfeiture — Distress between issue of 
writ d? judgment .] — After an action of 
ejectment was commenced for the 
forfeiture of a lease the landlord dis- 
trained for & received rent subse- 
quently accruing due : — Held : Buoh 
course did not per se set up the former 
tenancy, which ended on the election 
to forfeit manifested by the issue of 
the writ, but might be evidence for 
the jury of a now tenancy on the same 
terms from year to year. — M cMullen 
v. Vannatto (1894), 24 O. R. 625. — 


GAN. 

d. Agreement to pur 

chase not fulfilled. 1 — A. became tenant 
from year to year to B. at a certain 
rent in 1858. In 1860, A. agreed to 
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Sect. 3. — Conditions 'precedent to right to distrain: 
S ub-sect . 2 9 A. & B.] 

evidence, though it was not stamped ; (2) both 
together amounted to a lease at a specific rent, 
for which deft, had a right to distrain. — Pearce 
v. Cheslyn (1835), 4 Ad. & El. 225 ; 1 Har. & W. 
7 68 ; 5 Nev. & M. K. B. 652 ; 5 L. J. K. B. 113 ; 
111 E. R. 772. 

49. Letters.] — Pltf. offered by letter to 

take a farm of deft, at £110 p.a., payable quarterly, 
upon a lease for 21 years ; a valuation to be made 
of the crops ; a lease to be prepared at pltf.’s 
expense ; & the whole be subject to a certificate 
of pltf.’s solvency to be given by A. Deft, having 
received the certificate, by letter accepted of pltf. 
as tenant, on the terms proposed ; the valuation 
was deferred from time to time ; but pltf. on 
paying £100 towards the amount, was let into 
possession : — Held : the letters of pltf. & deft., at 
all events, as explained by above circumstances, 
& some admissions made by pltf. after a distress, 
constituted an actual demise on which deft, was 
authorised to distrain for rent arrear, & not a 
mere agreement for a lease. — Chapman v. Bluck 
(1838), 4 Bing. N. C. 187 ; 1 Arn. 27 ; 5 Scott, 
515 ; 7 L. J. C. P. 100 ; 2 Jur. 206 ; 132 E. R. 
760. 

Annotations: — Mentd. Jones v. Reynolds (1841), 1 Q. B. 
500 ; Doe d. Wood v. Clarke (1845), 5 L. T. O. S. 91 ; 
Watcham v. East Africa Protectorate, [1919] A. C. 533. 

50. Tenancy deduced from conduct of parties.] 

— Chapman v. Bluck, No. 49, ante. 

Description in notice as tenant — 
Submission to distress.] — If the occupier of a house 
submits to a distress for rent stated in the notice 
of distress to be due from him as tenant to the 
distrainer, this is an acknowledgment of the 
tenancy. — Panton v. J ones (1813), 3 Camp. 372, 
N. P. 

Annotation: — Apld. Cooper v. Blandy (1834), 1 Bing. N. C. 
45. 

52, Or predecessors in title.] — Pltf. 

came into occupation under one who had paid 
rent upon distress by the deft. : — Held : after proof 
of this fact pltf. was estopped to dispute deft.’s 
title to rent, notwithstanding deft inadvertently 
put in evidence a document which showed that 
pltf.’s predecessor occupied under a lease to which 
deft, was in law a stranger. — Cooper v. Blandy 
(1834), 1 Bing. N. C. 45 ; 4 Moo. & S. 562 ; 3 
L. J. C. P. 274 ; 131 E. R. 1034. 

Annotations : — Consd. Carlton v. Bowcock (1884), 51 L. T. 
659. Held. Accidental Death Insce. v. Mackenzie (1861), 

5 L. T. 20. 

53 , Or their nominees — Aliter as to 

conduct of strangers.] — Walters v . Northern 
Coal Mining Co., No. 99, post. 

54, Occupier treated as trespasser — Served 
with notice of ejectment.] — A landlord having 
treated an occupier of his land as a trespasser, 
by serving him with an ejectment, cannot after- 
wards distrain on him for rent, although the 
ejectment is directed against the claim of a third 
person, who comes in & defends in lieu of the 


occupier, & the occupier is aware of that circum- 
stance, & is never turned out of possession. — 
Bridges v . Smyth (1829), 5 Bing. 410 ; 2 Moo. & 
P. 740 : 7 L. J. O. S. C. P. 143 ; 130 E. R. 1119. 

55. Agreement operating as new demise.] — 
A., by a contract in writing, demised to B., at a 
yearly rent of £145 from May 14, 1851, certain 
premises, including a cottage occupied by 0. at 
the rental of £5 per year. B. took possession of all 
the premises included in the demise except the 
cottage, as 0. refused either to go out or to attorn 
to B. Before the day fixed for the first half- 
yearly payment of rent, A. & B. verbally agreed 
that A. should receive from 0. some arrears of 
rent, & that A. should pay B. £70 on Nov. 14, 
1851, & £70 on May 14, 1852 : — Held : this was a 
new demise, & A. was entitled to distrain for the 
£70 due on Nov. 14, 1851. — Watson v. Waud 
(1853), 8 Exch. 335 ; 22 L. J. Ex. 161 ; 20L.T. O.S. 
261 ; 1 W. R. 133 ; 155 E. R. 1375. 

56. Distress by holder of equitable interest — 
Subsequent ratification by legal owner.] — (1) A 
distress for rent upon a warrant signed, by one 
who has only an equitable interest in the land, 
cannot be rendered valid by a ratification subse- 
quently given by the legal owner. 

By a subsequent ratification, the distrainer 
has an authority in him at the time ; but only 
where the authority is put forward at the time, & 
the act is manifestly done under it, for the ratifica- 
tion can only operate on the act as it is ; it adopts 
the act as actually done by or for the benefit of 
him for whom it is alleged at the time it is so done ; 
but if it does more, it changes the nature of the 
act, which he alleges to be done in his own right 
& for his own benefit, & turns it into an act alleged 
to be done in the right of another, since adopted 
(Denman, C.J.). 

(2) A party cannot fix on a right different from 
that which he proposes to distrain upon, unless 
he had the same right, or can be considered to have 
had it, at the time, by virtue of any subsequent 
consent, unless he set it up (Denman, C.J.). — 
Collier v. Clarke (1845), 5 L. T. O. S. 475. 

57. Tenants In common — Joint property — 
Separate attornments.] — (1) Two tenants in com- 
mon mortgaged an estate to secure a debt which 
they jointly & severally covenanted to pay, & 
each of them separately attorned tenant to the 
mtgees. of a part of the estate of which they were 
jointly in occupation, at a rent equal to half the 
annual interest on the mtge. debt. The mtgors. 
were partners in the business of brickmakers, 
which they carried on upon that part of the estate 
which was in their joint occupation : — Held : the 
mtgees. could not distrain for the rent upon the 
partnership property which was on the estate. 

(2) The landlord’s right of distress is to seize 
upon the chattels that are on the land belonging 
to the tenant, & to carry them away ; but in 
exercising that right he cannot seize chattels, 
which belong to other persons, or in which the 
tenant has only a partial interest. — Re Potter, 


purchase the land. & gave his not 
for the price, taking a bond for a dee< 
from B. on payment of the note. Tin 
agreement to purchase was neve: 
carried out, no payment having beer 
made by A,, & by consent of the partiei 
the agreement was destroyed, & A 
remained in possession without anj 
new agreement : — Held : the tenancj 
was not determined by the agreement 
to purchase, & B. could distrain foi 
the subsequent rent. — Croskxll v 
Wortman (1863), 5 All. 648.— CAN. 

q. Relation created by contract of salt 
— Reservation of rent equivalent tc 


instalments of principal & interest .] — 
By an agreement between H. & D., 
H. agreed to sell & D. to buy a half 
section of land, for $6,553, payable in 
instalments with interest. It was 
further agreed that until the comple- 
tion of the purchase D. should hold the 
land as tenant to H. from the day of 
the execution of the agreement at a 
yearly rental equivalent to, applicable 
in satisfaction of, & payable at the 
same time as, the instalments of 
principal & interest, “ the legal relation 
of landlord & tenant being hereby 
constituted between the vendor & 


the purchaser : — Held : the rent re- 
served was not so excessive as to 
warrant the conclusion that the parties 
never really intended it to be paid as 
rent : the parties, when they executed 
the document, had a real, honest 
intention of creating the relation of 
landlord 8c tenant, 8c it was not their 
intention, under the guise of that 
relation, to effect some other purpose ; 
H. was entitled to distrain for the rent 
in arrear. — I ndependent Lumber Co. 
v , David (1912), 22 W. L. R. 465 ; 
7 D. L. R. 876 ; 3 W. W. R. 224; 
5 Sask. L. R. 310.— CAN. 
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Exp . Parke (1874), L. R. 18 Eq. 381 ; 43 L. J. Bey. 
139 j 30 L. T. 018 ; 38 J. P. 760 ; 22 W. R. 708 $ 
De Colyar’s County Court Cases, 235. 

Tenant holding over.] — See Sect. 0, sub-sect. 0, 
C. (6), post. 

B. Sufficiency of Agreement for Lease . 

Agreement for lease.] — See, generally. Land- 
lord & Tenant. 

Whether document construed as lease or agree- 
ment for lease.] — See, generally. Landlord & 
Tenant. 

58. Before Judicature Act — During first year.] 
— If, under an agreement for a lease, at a certain 
rent, the tenant is let into possession before lease 
executed, the lessor cannot, during the first year, 
distrain for rent. For there is no demise express 
or implied. — H egan v, Johnson (1809), 2 Taunt. 
148; 127 E. R. 1033. 

Annotations: — Consd. Knight v. Benott (1826), 3 Bing. 

361. Distd. Anderson v. Mid. Ry. (1861), 3 E. & E. 614. 

Reid. Mann v. Lovejoy (1826), Ry. & M. 355 ; Rlseley v. 

Ryle (1843), 11 M. & W. 16. 

69. Payment of rent.] — A landlord has 

no right to distrain, unless there be an actual 
demise to the tenant at a fixed rent ; <fc, therefore, 
where a tenant was in possession, under a memo- 
randum of agreement to let on lease, with a 
purchasing clause, for 21 years, at the net clear 
rent of £63, the tenant to enter any time on or 
before a particular day : — Held : this only 
amounted to an agreement for a future lease, <fc 
no lease having been executed, & no rent subse- 
quently paid, the landlord was not entitled to 
distrain. — D unk v. Hunter (1822), 5 B. & Aid. 
322 ; 100 E. R. 1209. 

Annotations : — Expld. Hamerton v. Stead (1824), 5 Dow. & 

Ry. K. B. 206. DiKtd. Warman v. Faithfull (1834), 5 

B. & Ad. 1042. Expld. & Apld. Vincent v. Godson (1853), 

1 Sm. & G. 384. Distd, Anderson v. Mid. Ry. (1861), 

3 E. & K. 614. Refd. Mann v. Lovejoy (1826), Ry. & M. 

355 ; Staniforth v. Fox (1831), 7 Bing. 590. 

60. .] — Where the occupier under 

an agreement for a lease at a certain rent, pays 
the rent, he becomes tenant from year to year, 
on the terms of the agreement, & the landlord may 
distrain. 

Where the pltf. in replevin does not appear, 
deft, cannot take a verdict, though the record 
be brought down by his writ of Nisi Prius , but 
a nonsuit must be entered. — -M ann v. Lovejoy 
( 1820), Ry. & M. 355 ; 4 L. J. O. S. K. B. 172, 
N. P. 

Annotations : — Reid. Doe d. Tilt v, Stratton (1828), 1 Moo. 

& P. 183. Mentd. Doe d. Thompson v . Amey (1840), 12 

Ad. & El. 476. 

61 . Admission in account.] — Pltf., 

who had entered on premises under an agreement 
for a lease, admitted a charge of half a year’s rent 
in an account between him & his landlord : — 
Held : this constituted him a tenant from year to 
year, & liable to distress. — Cox v. Bent (1828), 5 
Bing. 185 ; 2 Moo. & P. 281 ; 7 L. J. O. S. C. P. 
08 ; 130 E. R. 1031. 

Annotations : — Distd. Regnart v. Porter (1831), 7 Bing. 451. 

Retd. Braythwayte v. Hitchcock (1842), 10 M. & W. 494 ; 

Watson v. Waud (1853), 8 Exoh. 335. Mentd. Vinoent v. 

Godson (1854), 4 De G. M. & G. 546. 

62. Agreement for future tenancy.] — 

A., occupying premises of B., tenant to C. entered 
into an agreement with B. & C. to become C.’s 
tenant at the expiration of B.’s term. Before 
that time arrived, C. makes an unconditional 
contract to sell the property to A. ; the title is 
objected to by A., & A. continues to occupy, 
paying no rent until C. distrains for twelve 
months’ rent under the agreement for tenancy : — 
Held : the agreement for a future tenancy operated 
as a lease, & the relation of landlord & tenant 


existed between the parties at the time of the 
distress, notwithstanding the contract to pur- 
chase. — Tart v. Darby (1846), 15 M. & W. 001 ; 
15 L. J. Ex. 326 ; 7 L. T. O. S. 202 ; 153 E. R. 
989. 


Annotation .-—Raid. Ellis v. Wright (1897), 76 L. T. 522. 

63. Since Judicature Acts — Agreement en- 
titling to specific performance — Payment of rent.] — 

Deft, on May 29, 1879, agreed to grant & pltf. to 
accept a lease of a mill for seven years at the rent 
of 30s. a year for each loom run, pltf. not to run 
less than 540 looms, lease to contain such stipu- 
lations as were inserted in a certain lease of May 1, 
which was a lease at a fixed rent made payable in 
advance & contained a stipulation that there 
should be at all times payable in advance on 
demand one whole year’s rent in addition to the 
proportion if any, of the yearly rent due & unpaid 
for the period previous to such demand. Pltf. 
was let into possession & paid rent quarterly not 
in advance, up to Jan. 1, 1882, inclusive, having 
run in 1881 500 looms. In March, 1882, deft, 
demanded payment of £1,005 14s., £840 as one 
whole year’s rent for 560 looms at 30s. & £105 14s. 
as the proportionate part of the rent from Jan. 1, 
last, & put in a distress. Pltf. thereupon com- 
menced his action for damages for illegal distress, 
& for specific performance, & moved for an in- 
junction. The judge granted the injunction on 
the terms of pltf. paying the £1,005 14s. into ct. 
Pltf. appealed: — Held: (1) since the Judicature 
Acts the rule no longer held that a person occupy- 
ing under an executory agreement for a lease was 
only made tenant from year to year at law by the 
payment of rent, but that he was to be treated 
in every ct. as holding on the terms of the agree- 
ment ; (2) pltf. holding under the agreement, was 
subject to the same right of distress as if a lease 
had been granted, & if under the terms of the lease 
a year’s rent would have been payable in advance 
on demand a distress for that was lawful. 

Semble : such lease ought to receive a minimum 
rent of £810 30s. apiece on 540 looms, & the 
stipulation in the lease of May 1, as to payment in 
advance would be applicable to such minimum 
rent though not to the whole rent, & deft, being 
willing to submit to the injunction on having 
£810 paid into ct., order varied accordingly, the 
ct. being inclined to the view that there was a 
right to distress for that amount though the time 
had not arrived for finally determining the 
question. 

There is an agreement for a lease under which 
possession has been given. Now, since the Judi- 
cature Acts, possession is held under the agree- 
ment. There are not two estates as there were 
formerly, one estate at common law by reason of 
the payment of rent from year to year, & an estate 
in equity under the agreement. There is only 
one ct. and the equity rules prevail in it. The 
tenant holds under an agreement for a lease. He 
holds, therefore, under the same terms in equity 
as if a lease had been granted, it being a case in 
which both parties admit that relief is capable of 
being given by specific performance (Jessel, 
M.R.). — Walsh v. Lonsdale (1882), 21 Oh. D. 9 ; 
52 L. J. Ch. 2 ; 46 L. T. 858 ; 31 W. R. 109, O. A. 


Annotations : — As to (1) Consd. Re Northumberland Avenue 
Hotel Co., Suliy’s Case (1885), 54 L. T. 76. Expld. 
Foster v. Reeves, [1892] 2 Q. B. 255. Distd. Murgatroyd 
v. Silkstone & Dodsworth Coal & Iron Co., Ex v. 
Charlesworth (1895), 65 L„ J. Ch. 111. Expld. & Dim. 

; Mary Holroyd & Healey’s Breweries v. Singleton, 
1899] 1 Ch. 86. Expld. Manchester Brewery Co. v. 
Ooombs, [1901] 2 Ch. 608. Consd. Gilbey v. Cossey 
(1912), 106 L. T. 607. Distd. I. R. Comrs. v, Derby, 

1914] 3 K. B. 1186. Consd. Hurst o. Picture Theatres, 

1915] 1 K. B. 1 ; Purchase v. Lichfield Brewery Co., 
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Sect. 3. — Conditions precedent to right to distrain : 
Sub-sect . 2, B. & C.; sub-sects. 3 & 4,] 

ri915] 1 K. B. 184. Reid. Allbusen v . Brooking (1884), 
26 Ch. D. 559 ; Coatsworth v. Johnson (1886), 54 L. 1. 
520 : Furness v. Bond (1888), 4 T. L. R. 457 ; Swain v. 
Ayres (1888), 21 Q. B. D. 289 ; Lowther v. Heaver (1889), 
41 Ch. D. 248 ; Strong v. Stringer (1889), 61 L. T. 470 ; 
Lowe v. Adams, [1901] 2 Ch. 598 ; Lewis v . Baker, [1905] 
1 Ch. 46 ; Jones v. Tankerville, [1909] 2 Ch, 440 ; Allen 
v. I. R. Cornrs., [1914] 2 K. B. 327 ; Slough Picture Hall 
Co. v . Wade, Wilson v. Nevile, Reid (1916), 32 T. L. R. 
542 ; Pole-Carew v. Western Counties & General Manure 
Co., [1920] 2 Ch. 97 ; Gray v. Spyer, [1922] 2 Ch. 22. 
As to (2) Distd. Murgatroyd . v. Silkstone & Dodsworth 
Coal & Iron Co., Ltd., Ex p, Charlesworth (1895), 65 
L. J. Ch. 111. Consd. Manchester Brewery Co. v. Coombs, 
[1901] 2 Ch. 608 ; Gilbey v. Cossey (1912), 106 L. T. 607. 
Reid. Gray v. Spyer, [1922] 2 Ch. 22. Generally , Mentd. 
Beighton v. Beighton (1895), 64 L. J. Ch. 796 ; List v. 
Tharp (1897), 45 W. R. 243 ; White v . Grand Hotel 
Eastbourne (1912), 106 L. T. 785, 


64. .1 — A tenant holding under an 

agreement for a lease of which the ct. will decree 
specific performance is subject to the same right 
of distress as if a lease had been granted. — 
Crump v . Temple (1890), 7 T. L. R. 120. 


C . Nature of Tenancy . 

65. Life or years.] — L amb v . West (1632), 
Hut. 114; 123 E. li. 1139. 

66. Tenant at will.] — A landlord has a right 
to distrain upon his tenant at will. After the 
tenant at will entered into possession there was 
an agreement for a lease of the premises, but no 
lease was ever prepared ; on the back of the draft 
there was an indorsement made & signed between 
the parties ; rent had been paid, & a receipt given 
for a quarter’s rent, & a distress also had been 
put in by the landlord upon the tenant : — Held : 
not sufficient to alter the original tenancy at will 
into a tenancy from year to year. — Doe d. Benson 
v . Frost (1851), 17 L. T. O. 8. 145 ; 15 J. P. Jo. 
387. 

Annotation : — Reid. Doe d. Davies v. Thomas (1851), 6 

Exch. 854. 

67. .] — Anderson v . Midland Ry. Co., 

No. 1006, post. 

68. .] — B., being mtgor. in possession, 

executed a mtge. on Sept. 12, 1866, of the premises 
to defts. to secure repayment with interest of 
certain advances to be made by defts. The mtge. 
was by indenture between B. & defts., but was 
never executed by defts. ; the deed recited the 
previous mtge. (which was in fee), & by it B. 
conveyed all the premises comprised in the recited 
mtge. to defts., in fee, upon trust that defts., 
should, either immediately or at any time, sell 


them &, as a further security for the principal & 
interest for the time being due from B. to defts., 
B. did thereby attorn & become tenant to defts. 
for the term of ten years, at the yearly rent of 
£800, the first yearly rent to be payable on 
Oct. 1, 1886. Defts. made the stipulated ad- 
vances, & B. continued in occupation of the 
premises, & on Oct. 15, 1866, defts. distrained for 
the first year’s rent: — Held: (1) the intention 
of the parties, as evidenced by the deed, was to 
create a tenancy at will only, & not a term of ten 
years ; a deed being therefore unnecessary, the 
tenancy was created by the assent of the parties 
& the occupation under it, & the fact that defts. 
had not executed the deed was immaterial ; (2) 
the parties having agreed that the relation of 
landlord & tenant should be established between 
them, the mtgor. was estopped from setting up 
that defts. had no legal reversion, & it made no 
difference that the fact of the mtgor. having only 
the equity of redemption appeared on the face of 
the deed ; & the distress was therefore lawful. — 
Morton v. Woods (1869), L. R. 4 Q. B. 293 ; 9 
B. & S. 632 ; 38 L. J. Q. B. 81 ; 17 W. R. 414, 
Ex. Ch. 

Annotations: — Aj to ( 1) Expld. lie Bowes, Ex v. Jackson 

B , 14 Ch. D. 725 ; Re Throlfall, Ex p. Queen's 
t Bldg. Soc. (1880), 16 Ch. D. 274. Refd. Burchell 
v. Clark (1876), 25 W. R. 334 ; Re Knight, Ex V. Voisey 
(1882), 52 L. J. Ch. 121 ; Keareley v. Philips (1883), 11 
Q. B. D. 621 ; Manchester Brewery Co. r. Coombs, [1901] 
2 Ch. 608. As to (2) Expld. & Distd. Re Bowes, Exp. J ackson 
(1880), 14 Ch. D. 725. Expld. & Folld. Re Kitchin, Exp . 
Punnett (1880), 16 Ch. D. 226 : Re ThrelfalL Ex p. Queen's 
Benefit Bldg. Soc. (1880), 16 Ch. D. 274. Consd. Kearsley 
v. Philips (1883), 11 Q. B. D. 621. Refd. Re Potter, Ex p. 
Park (1874), De Colyar’s County Court Cases 235 ; Hart- 
cup v. Bell (1883), Cab. & El. 19. Generally , Mentd. Re 
Roundwood Colliery Co., Lee v. Roundwood Colliery Co., 
[1897] 1 Ch. 373. 

69. Weekly tenancy.] — An agreement for the 
sale of a public-house contained the following 
stipulation : “ &, inasmuch as it is intended that 
E. shall be let into immediate possession of the 
hereditaments hereby agreed to be sold, & for the 
purpose of securing the due performance of the 
several agreements herein contained, he, the said 
E. hereby admits himself to be a tenant from 
week to week to S. of the hereditaments hereby 
agreed to be sold, at the weekly rent of £80, 
payable in advance ” : — Held : this created the 
relation of landlord & tenant between S. & E. & 
gave a right to distrain. — Yeoman v. Ellison 
(1867), L. R. 2 0. P. 681 ; 36 L. J. 0. P. 326 ; 
17 L. T. 65. 

70. Licence — Use of stall at exhibition.] — 
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66 i. Tenant at will.] — There being 
a tenancy at will at a fixed rent, there 
is, as incident to it, the right to dis- 
train. — Pegg v. Independent Order 
of Foresters (1901), 21 C. L. T. 158 ; 
1 O. L. R. 97.— CAN. 

f. Tainted tenancy .] — In an action 
for the conversion of goods of pltf. 
in the possession of a third person 
if deft, justify for the conversion as 
under a distress by him for rent due 
from such thrid person, pltf. may 
show that the letting to such third 
person was for an immoral purpose 
& may take advantage of such taint 
though a stranger to the contract of 
letting. — Nicholson v. West (1879), 
5 VTl. R. 80.— AUS. 


g. Tenant of person in possession 
without title.] — A, demised to B. for a 
term ; B. during the term absconded 
& abandoned the property ; C., finding 
the place vacant, put a person in 
possession. & made a demise to G. : — 
Reid : distress legal. — Rudolph v. 
Bernard (1848), 4 U. C. R. 238.— 
CAN. 


h. Lease cancelled — Tenancy con- 
tinuing.] — K. leased promises for a 
term to B., who sublet a portion of 
them to pltf. Afterwards, by indorse- 
ment on the lease from K. to B., after 
reciting that they had mutually agreed 
to release each the other from the 
covenants & agreements contained 
therein, it was declared that said lease 
was therefore wholly cancelled at Sc 
from that date, Sc B. authorised K. 
to collect the rent under the lease from 
him to pltf. Subsequently K. dis- 
trained upon pltf. for two quarters* 
rent under B.’s lease to him. At the 
time of the distress pltf. had paid all 
rent due for one quarter, being the 
first distrained for, to one C., under 
an agreement with B. so to do, with 
the exception of a small amount still 
unpaid. There was a second distress 
for the other quarter, the time of pay- 
ment of both quarters having elapsed ; 
& there was also in arrear at this time 
six months* rent under the lease from 
K. to B. : — Held ; as the term created 
by the lease from K. to B. continued 
to exist notwithstanding the cancel- 
lation of the lease, the rent which was 


incident to that term could be dis- 
trained for. — L aur v. White (1868), 
18 C. P. 99.— CAN. 


k. No real tenancy — Mere device 
to protect one party. having paid 
rent due by R. to H., in order to 
secure the sum so paid Sc other ad- 
vances, took an assignment of the 
residue of the term from It., who forth- 
with took a lease from G. for a term of 
three months, the rental being the 
amount of C.*s advances to It. : — 
Held : such lease, however binding 
between the parties, could not create 
the relation of landlord Sc tenant so 
as to enable C. to distrain the goods 
of third parties, unpaid vendors, on 
the premises, the intention being 
manifestly not to create such relation 
except as a scheme to enable C. to 
seize such goods. — Thomas v. Cameron 
(1885), 9 O. R. 441.— CAN. 


1 . 


-.1 — Where the rent 


fixed by the document creating a 
tenanoy is so excessive that a ct. might 
come to the conclusion that it was 
never intended to create a reed tenancy, 
but that the provision reserving rent 
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Defts. let to W. a stall at an exhibition at a 
weekly rent, but W. was not to use it before 
10 a.m. nor after 11 p.m. : — Held: this was a 
mere licence, which gaye no right of distraint to 
defts. — Rendell v . Roman (1893), 9 T. L. B. 
192, D. 0. 

Advertisement hoardings.] — Pro- 
vincial Bill Posting Co. v . Low Moor Iron 
Co., No. 312, post . 

-.] — See, also, Nos. 75, 76, post . 


Sub-sect. 3. — Bent must issue out op Cor- 
poreal Hereditament. 

72. General rule.] — A distress at common 
law must be made in a place which is part of the 
premises actually demised, & out of which the 
rent issues ; & not in a place wherein the tenant 
has a privilege, or an easement, but which is not 
actually demised. Accordingly, where a wharf 
was demised, with the exclusive use of a barge- 
way or space between high & low water mark in a 
navigable river : — Held : the landlord was not 
entitled to distrain a barge moored to the wharf 
by a rope, the barge itself being over the . space 
between high & low water mark. — Buszard v. 
Capel (1828), 8 B. &, 0. 141 ; 2 Man. & By. K. B. 
197 ; 6 L. J. O. S. K. B. 267 ; 108 E. R. 996 ; 
affd . sub nom. Capel v. Buszard (1829), 6 Bing. 
150, Ex. Ch. 

Annotations : — Reid. Hancock v. Austin (1863), 14 C. B. N. S. 

634 ; Perring v. Emerson (1905), 75 L. J. K. B. 12. Mentd. 

Cuthbert v. Robinson (1882), 51 L. J. Cb. 238. 

73. .] — British Mutoscope & Biograpii 

Co., Ltd. v. Homer, No. 255, post . 

74. Furnished lodgings.] — A landlord may 
distrain for the rent of ready furnished lodgings. — 
Newman v . Anderton (1806), 2 Bos. & P. N. B. 
224; 127 E. R. 611. 

Annotations : — Consd. Cook v. Humber (1862), K. & G. 413. 

Refd. Wilson v. Roberta (1862), K. & G. 430. 

75. Rooms let with power.] — A., being the 

owner of a factory, permitted B. to place his 
lace-making machines in one of the rooms, & to 
use the steam power, on the consideration of his 
paying the sum of 12a. weekly ; A. reserving to 
himself the right of entry into the room for the 
purpose of oiling the machinery. B. went out, & 
fastened the doors & windows ; & A., during his 
absence, some payments being in arrear, placed 
a ladder against the window & unfastening the 
hasp, entered the room & distrained the machines : 
— Held: (1) even if there had been a demise of 
the room, A. had no right to enter as he did ; 
(2) the letting the floor alone, upon which the 
machines stood, would not give him the power of 
distraining. — Hancock v. Austin (1863), 14 

C. B. N. S. 634 ; 2 New Rep. 243 ; 32 L. J. C. P. 
252 ; 8 L. T. 429 s 10 Jur. N. S. 77 ; 11 W. R. 
833; 143 E. R. 593. 

Annotations : — As to (1) Consd. Nash v. Lucas (1867), L. R. 

2 Q. B. 690. As to (2) Distil. Marshall v. Schofield (1882), 

52 L. J. Q. B. 58. Refd. Selby v. Greaves (1868), L. R. 

8 C. P. 594. 

76. .] — (1) A. let to B. a defined portion of 

a room in a factory, with steam power for working 
lace machines belonging to B., at a certain sum 
per anrvum , payable quarterly : a deduction to 
id© allowed in the event of hindrances in the supply 
of power beyond seven days in each quarter : — 
Held : a sufficient demise to entitle A. to distrain. * 

(2) By a deed, duly registered, in the form given 
in sched. D. to Bkpcy. Act, 1861 (c. 134), to which 
the required majority of the creditors assented, 


B. assigned all his effects to a trustee, to be applied 
& administered for the benefit of the creditors in 
like manner as if B. had been at the date thereof 
duly adjudged a bkpt. : — Held : the title of the 
trustee, under sect. 197 of above Act, dated from 
the execution of the deed ; & a distress for rent 
levied between that time & the day of registration 
could not, by reason of sect. 129 of Bkpcy. Act, 
1849 (c. 106), be made available for more than one 
year’s rent.-— S elby v. Greaves (1868), L. R. 3 

C. P. 594 ; 37 L. J. 0. P. 251 ; 19 L. T. 186 ; 16 
W. R. 1127. 

Annotations : — As to (1) FoUd. Marshall t>. Schofield (1882), 
52 L. J. Q. B. 58. Consd. British Electric Traction Co. v. 

I. R. Comrs., [1902] 1 K. B. 441. Refd. Re WilBon, E« p. 
Watkins (1887), 57 L. T. 201 ; Reudell v, Roman (1893), 

9 T. L. R. 192. As to (2) Refd. Re Douglas, Ex p. Ryder 
(1871), 6 Ch. App. 413. 

77. Not for acquittance.] — Roberts v . Myd- 
dleton (1741), Bunb. 348 ; 145 E. R. 695. 
Annotation .-—Mentd. R. v. Loveden (1800), 8 Term Rep. 

615. 

78. Compensation for goodwill — Added to 
rent.] — Where a lease came into the hands of the 
original lessor by an agreement entered into 
between , him & the assignee of the original lessee, 
that the lessor should have the premises as men- 
tioned in the lease, & should pay a particular sum 
over & above the rent annually towards the good 
will already paid by such assignee, such agreement 
operates as a surrender of the whole term. The 
sum in the agreement is considered as a sum to be 
paid annually in gross, not as rent, & the assignee 
cannot distrain either for that or for the original 
rent ; but he has a remedy by assumpsit for the 
sum reserved for the goodwill. — Smith v. Maple- 
back (1786), 1 Term Rep. 441 ; 99 E. R. 11B6. 

Annotations: — FoUd. Preoce v. Corrie (1828), 5 Bing. 24. 
Consd. Pollock t>. Stacy (1847), 9 Q. B. 1033. Mentd. R- 
v. Fauntleroy (1824), 2 Bing. 413 ; Doe d. Courtoil 
Thomas (1829), 9 B. & C. 288 ; Ford v. Beech ( 1848 ), u 
Q. B. 852 ; Charles r. Alton (1854), 2 C. L. R.«1764. 

79. Payment on outlay by landlord.] — The 

lessee of a house, & liis partner in trade, agreed to 
pay the lessor annually, during the residue of the 
lessee’s term, 10 per cent, on the cost of new build- 
ings, if the lessor would erect them : — Held : the 
original lease still existed : the new contract 
was, therefore, no demise of the premises ; only 
the original rent could be distrained for ; & this 
was merely a collateral agreement to pay so much 
more money during the residue of the term. 
Hoby v . Roebuck (1816), 7 Taunt. 157 ; 2 Marsh. 

433 ; 129 E. R. 63. ^ A , 

Annotations : — Apld. Donellan v. Read (1832), 3 B. & Ad. 
899. Refd. Maples v . Pepper (1856), 20 J. P. 279. 

80. Demise of corporeal & Incorporeal here- 
ditaments — Entire rent reserved.] — A demise, not 
under seal, of tithes, & also of a corporeal heredita- 
ment, at an entire rent, will not justify a distress 

for the rent reserved. # 

A distress can only be, by law, in respect of a 
fixed ascertained rent reserved out of land ; & 
here, no fixed certain rent was reserved in respect 
of the land (Patteson, J.). — Gardiner v. 
Williamson (1831), 2 B. & Ad. 336 ; 9 L. J. O. S. 
K. B. 233 ; 109 E. R. 1168. , „ _ w 

Annotations: — Apld. Neal© t?. Mackenzie (1836), 1 M. & W. 
747. Refd. R. e. Hockworthy (1837), 7 Ad. & FI* 492 t 
Harris eTMorrico (1842), 10 M. & W. 260 ; Evans v . 
Robins (1862). 6 L. T. 897. 


Sub-sect. 4. — Reversion. 

81. Reversionary interest necessary.] — To avowry 
for rent arrear, plea, that by the demise 


was a mere device to enable the land- be available to creditors, such pro- Works v. Weijs (1911), 16 W. L. R- 

lord to obtain an additional security vision, & the distress levied under 274 ; 4 Bask. L. R. 48. — can. 

on chattels which would otherwise it, are invalid. — Waterovb Engine 
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Distress. 


Sect. 3. — Conditions precedent to right to distrain : 

Sub-sect. 4.] 

in the avowry mentioned, avowant demised & 
transferred the premises to pltf. for the residue of 
avowant’s term & interest in the same, & that 
avowant had not, at the time when, etc., any rever- 
sionary interest in the premises, after the expiration 
of the term granted to pltf. by the demise : — Held : 
sufficient. — Pascoe r. Pascoe (1837), 3 Bing. N. 0. 
898 ; 3 Hodg. 188 ; 5 Scott, 117 ; 6L. J. C. P. 
322; 132E.E. 656. 

Annotation : — Consd. Jolly v. Arbuthnot (1859), 4 De G. & J. 

224. 

82. Lessee granting sub-tenancy.] — If a lessee 
for twenty years make a lease for ten years, 
then he who makes the lease for ten years has a 
reversion upon these ten years, so that if rent be 
reserved upon it, he may distrain for it & have 
fealty of the termor (Popham, C.J.). — Hughes v. 
Robotham (1593), Poph. 30 ; Cro. Eliz. 302 ; 79 
E, R. 1150. 

Annotations : — Reid. Burton v. Barclay (1831), 7 Bing. 745. 

Mentd. Dighton v. Greenvil (1690), 2 Vent. 321. 

83. Distress by executor.] — An exor. who 

has the reversion on a lease can bring a joint 
avowry for arrears accrued during his own time 
& in the time of testator. — Wade v. Marsh (1625), 
Beni. 159 ; Lat. 211 ; 73 E. R. 1024. 

Annotations : — Refd. Renvin v. Watkin (1731), cited 3 

B. & Ad. 861 ; PreBCott v. Boucher (1832), 3 B.& Ad. 849. 

84. Yearly tenant granting sub-tenancy.] — A 

tenant from year to year, underletting from year 
to year, has a reversion which entitles him to 
distrain. — Curtis v. Wheeler (1830), Mood. & M. 
493, N. P. 

Annotations : — Refd. Oxley v. James (1844), 13 M. & W. 

209. Mentd. Mercer v. Whall (1845), 5 Q. B. 447. 

85. .] — A tenant from year to year who 

has sublet to a tenant from year to year, has a 
sufficient reversion to support a distress. 

It is a good sub-demise. Provided his original 
tenancy from year to year continues so long, he 
has always a reversion for the indefinite term, 
which may continue for years (Parke, B.). — 
Collins v. Ozanne (1847), 10 L. T. O. S. 207. 

86. Reversion of part of land.] — Deft, avowed 
for rent & found that his father was seised, & let 
for years rendering rent, & died, & that the rever- 
sion descended to deft., & so he avowed for the 
whole of the rent in arrear & pltf. replied that the 
father devised the reversion to another. The jury 
found that the devise was only of two parts & not 
of the third, the lands being held by knight’s 
service : — Held : avowant should have return for 
the third part, as there appeared to be a sufficient 
certainty to the ct. to make an apportionment, & 
judgment was given for him accordingly. — 
Claworthy v . Mitchel (1622), Win. 49 ; 124 
E. R. 42. 

Annotation Distd. Philpott v. Dobbinson (1829), 3 Moo. 

& P. 320. 

87. .] — Although a landlord may avow 

generally for rent in arrear, under Distress for 
Rent Act, 1737 (c. 19), s. 22, yet the terms of the 
contract under which the tenant holds must be 
truly stated in the avowry. Where, therefore, 
deft, made cognisance as bailiff of J., whose tenant 
he alleged pltf. to be, under a demise before then 


made to pltf. at a certain yearly rent ; & pltf. 
pleaded, non tenuit , modo et formd : — Held : the 
cognisance was not supported by proof of a con- 
veyance under which j. claimed, & which pur- 
ported to have been made by three trustees, but 
was executed by two only ; as J. thereby only 
took two-thirds of the premises, as tenant in com- 
mon with the trustee who had omitted to execute 
the deed. — Philpott v . Dobbinson s (1829), 6 
Bing. 104 ; 3 Moo. & P. 320 ; 7 L. J. O. S. C. P. 
248 ; 130 E. R. 1219. 

Annotation : — Refd. Roberts v. Snell (1840), 1 Man. & G. 

577. 

88. Assignment of reversion — Incomplete.] — A 

reversion of a tenancy from year to year cannot pass 
without deed. Therefore, where A. & B. had occu- 
pied apartments for some years in the same house as 
yearly tenants, & A. secretly made a parol agree- 
ment with the common landlord, in May, 1822, 
t-o take the whole house as a yearly tenant from 
the then ensuing Midsummer, at which season 
B.’s tenancy had commenced ; but B. never 
attorned, nor acknowledged A. as his landlord, 
but paid his ensuing Midsummer, & tendered his 
ensuing Michaelmas quarter’s rent, acceptance of 
which was refused, to his landlord’s agent, who 
directed him on both occasions to pay his rent 
from the former period to A. ; & A., on B.’s 
refusal to do so, distrained for the Michaelmas 
quarter’s rent, & at the following Christmas gave 
B. six months’ notice to quit ; in an action of 
trespass for the illegal distress : — Held : B.’s 
interest in the part of the premises occupied by 
him was undetermined, no regular notice to quit 
having been given him by his proper landlord ; the 
reversion of it had not passed directly to A. by 
parol, nor indirectly, as appendant to A.’s apart- 
ments, considered as surrendered to the landlord 
by virtue of the agreement, & re-demised ; B. 
was still the tenant of his original landlord, & not 
of A., & consequently, the action w r as maintain- 
able. — Brawley v . Wade (1824), M‘Cle. 664 ; 
148 E. R. 278. 

89. .] — (1) A mtgee., after default in 

payment by the mtgor., has, if he think proper 
to exercise them, the same rights against a tenant 
by lease granted before the mtge., as the mtgor. 
had, & may take his remedy on such lease, as 
assignee of the reversion. 

(2) If the lease was made by the mtgor. subse- 
quently to the mtge., the mtgee. may treat the 
tenant as a trespasser, but cannot distrain, or sue 
for rent, unless he has accepted rent from the 
tenant, or has given him notice to pay rent, & 
the tenant has acquiesced. 

A deed to lead the uses of a recovery, after 
reciting that the premises were to be conveyed 
for the purpose, among others, of securing pay- 
ment of £800 advanced by H. to R. tenant in tail 
in remainder, declared the uses as follows : To 
H. & L., their exors., etc., for 1,000 years, to 
commence from the day before the date, etc., in 
trust (subject to the powers, etc., after men- 
tioned), upon nonpayment of the £800 & interest, 
to sell or mortgage, & pay that sum to H. : &, 
from & after the determination of that term, & 
subject meantime thereto, & to the trusts thereof, 


PART II. SECT. 3, SUB-SECT. 4. 

82 i. Lessee granting sub-tenancy.) 
— The common law right of distress 
for rent in arrear can only be exercised 
by the owner of the reversion, which 
must be vested in him at the time of 
the distress. A tenant who makes a 
sub -lease of the property for the whole 
of his term, ■without reserving to him- 


self any right of distress, cannot 
distrain for rent In arrear due under 
the sub-lease, as he has parted with 
the reversion. — O’Connor v. Peltier 
8 W. L. R. 576 ; 18 Man. L. R. 

<AN. 

80 i. Reversion of part of land.) — 
Deft, leased to pltf. by deed for three 
years, there being another tenant in 


g ossession of part as a monthly 
jnant, who was succeeded by two 
others, holding under deft . : — Held : 
the lease to pltf., being under seal, 
operated as a grant of the reversion, 
with the rent Incident thereto, as to 
the part thus held, Sc deft, was entitled 
to distrain for the whole rent in arrear. 
— Holland v. Vanstone (1867), 27 
U. C. R. 15.— CAN. 
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to E., mother of R., for life : remainder to L., 
his exors., etc., for 2,000 years, to commence 
from the day of the decease of E., in trust to levy 
& repay such sums as E. should during her life 
pay to H. for interest on the £800, & to suffer the 
person next in remainder or reversion expectant 
on the first term to receive the residue of rents 
not applied in executing the trusts of the latter 
term : remainder, & in the meantime subject 
thereto, to such uses as R. should appoint, &, in 
default of appointment, to him for life : remainders 
to his sons & to his daughters in tail : remainders 
over. A power was then reserved to E. to demise 
the premises for ten years from the date of the 
deed, of seven years from the day of her decease, 
reserving the best rent, etc. E. demised the 
premises to a tenant for seven years from the day 
of her decease, reserving rent “ to R., or the person 
for the time being entitled to the freehold or in- 
heritance of the premises immediately expectant ” 
on the decease of E. She died & the lessee entered. 
R. died shortly afterwards, & left a daughter. 
Afterwards, the trustees of the terms of 1,000 & 

2.000 years assigned them to H., default having 
been made in the payment of his £800 : — Held : 
the seven years lease granted by E., being made 
under a power created by the deed of uses, must 
be deemed contemporaneous with the term of 

1.000 years created by the same deed, & binding 
on the trustees of that term, who were parties to 
the deed, so that they could not disturb the 
possession ; the trustees of that term, though 
not “ entitled to the freehold or inheritance,” 
were the reversioners entitled to the rent reserved 
by the lease, &, consequently, their assignee might 
distrain for it ; & this, although an ejectment 
had been brought against the lessee, on the de- 
mises, among others, of the last-mentioned 
trustees, laid previously to their assignment to 
H., there having been no judgment, nor any 
actual eviction of the lessee. — Rogers v. Hum- 
phreys (1835), 4 Ad. & El. 299 ; 1 Har. & W. 
025 ; 5 Nev. & M. K. B. 511 ; 5 L. J. K. B. 65 ; 
111 E. R. 799. 

Annotations ; — As to (2) Consd. Re Ind, Coope, Fisher v. The 

Co., Knox v. The Co., Arnold v. The Co., [19113 2 Ch. 223. 

Generally, Mentd. Yellowly v. Gower (1855), 24 L. J. Ex. 

289. 

90. .] — B., a lessee of certain property 

for a term of 79 years, granted an underlease of 
the demised property for 70$ years, leaving in 
himself a reversion of 3| years. After the death 
of B., his exors. assigned to D. the property com- 
prised in the underlease, & the rent reserved, & 
all powers & remedies for recovering the same, & 
all the estate, etc., whatsoever of the exors. & of 
B. in the premises during the term of 70$ years, 
granted by the underlease, to hold to D. for all 
the residue of such term subject to the under- 
lease. The persons claiming under D. having 
put up for sale the ground rent issuing out of the 
property: — Held: the assignment to D. passed 
all the interest of B. in the term of 79 years for a 
term commensurate with the term of 70$ years 
granted by the underlease ; & a purchaser under 
D. was entitled to all his remedies for recovering 
the rent by distress. — Lecoy v. Mogford (1856), 
2 Jur. N. S. 1084 ; 4 W. R. 805. 

91. Ownership during part of time.] — In 
replevin, deft, avowed for six months rent, due 
on Nov. 11, 1833, alleging that pltf. held the 
premises as tenant to the avowant, for six months 
immediately preceding that day. Pltf. pleaded in 

95 i. Estoppel of tenant — Payment 
of rent .} — The payment of rent under 
a sub-lease does not operate as an 


bar, that deft, was not for all the time during 
which the rent was accruing landlord to pltf. of 
the premises ; upon which plea issue was joined : — 
Held : this was an immaterial issue, & deft., who 
had been landlord for the last four months only, 
having succeeded his father, who died in the July 
preceding, was entitled to judgment non obstante 
veredicto . 

It was not necessary that avowant should be 
landlord for all the time : it was sufficient that he 
should be so at the end of it, as according to the 
doctrine of land, the rent goes with the reversion 
(Tindal, O.J.). — Thompson v. Shaw (1836), 5 
L. J. 0. P. 234. 

92. Demise by three persons — Distress by one 
only.] — Where it was proved that the contract, by 
which the party who underlet to pltf., was made 
by the party with deft, on behalf of deft. & his 
two brothers as landlords: — Held: ( 1 ) this was 
no evidence in support of an avowry for rent in 
arrear upon a demise by deft, alone ; ( 2 ) the judge 
was right in refusing to amend the avowry by 
stating the demise to be on behalf of the three, 
pltf. having offered to pay deft, one-third of the 
rent, supposing the demise to be by the three 
tenants in common, which deft, had refused, 
contending the demise was solely by him. — 
Beckeson v . Greaves (1849), 14 L. T. O. S, 
178. 

93. Severance of reversion.] — Pltf. was tenant 
to defts., six in number, who were joint tenants of 
the reversion. Four of defts. executed a convey- 
ance of the reversion to F. ; the other two did not 
execute it. Afterwards defts. distrained pltf.’s 
goods for rent due to the six before the con- 
veyance : — Held : by the severance of the rever- 
sion the right to distrain for this rent was gone. — 
Stavely v . Allcock (1851), 16 Q. B. 636 ; 20 
L. J. Q. B. 320 ; 15 Jur. 628 ; 117 E. R. 1024. 

94. Pleading interest in reversion.] — A plea 
justifying a trespass as a distress for rent, stated 
that pltf. held & enjoyed as tenant under deft, at 
the rent of, etc., without showing any reversion in 
him : — Held : good. — H ooker v. Nye (1834), 1 
Cr. M. & R. 258 ; 4 Tyr. 777 ; 3 L. J. Ex. 340 ; 
149 E. R. 1077. 

Annotations : — Apld. Angell v, Harrison (1847), 17 L. J. Q. B. 

25. Mentd. Curtis vTIleadfort (1837), Will. Woll. & Dav. 

567 ; Parker v . Riley (1838), 3 M.&W. 230 ; Purchell v . 

Balter (1841), 1 Q. B. 197. 

95. Estoppel of tenant — Payment of rent.] — 

When A. took a lease in writing in his own name 
of certain premises, & subsequently occupied part 
only, & paid rent for so much as he occupied to 
B., as whose agent he in fact took the lease : — 
Held : B. might distrain for the part so occupied, 
& A. was precluded in replevin from disputing 
his title. — Clarke v . Waterton (1838), 2 Mood. 
& R. 87 ; sub nom. Clark v . Waterlow, 8 C. & P. 
365, N. P. 

96. Attornment by tenant.] — Jolly v. 

Arbuthnot, No. 103, post 

97 . ,] — Morton v . Woods, No. 08, 

ante . 

98 . Third party not estopped.] — Though 

a tenant, who has been let into possession of land 
by a lessor, is estopped from disputing his lessor’s 
title, third persons not claiming possession of 
the land under the tenant are not so estopped. 
A person who lets land to which he has no title 
cannot distrain for arrears of rent due from his; 
tenant the goods of a third person brought on the* 
premises by the tenant’s licence. — T adman v. 

O’Connor v . Peltier (1908), 18 
Man. L. R. 91. — CAN. 


estoppel so as to confer a right of dis- 
tress for subsequent arrears of rent 
which otherwise does not exist. — 
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Distress. 


Sect. 3 . — Conditions \ precedent to right to distrain : 
Sub-sects , 4, 5, 6 & 7.] 

Henman, [1893] 2 Q. B. 168 ; 57 J. P. 664 ; 9 
T. L. R. 509 ; 37 Sol. Jo. 478 ; 6 R. 479. 

.] — See, generally , Estoppel. 

Lessor disposing of entire Interest.] — See Sect. 9, 
sub-sect. 2, post . 


Sub-sect. 5. — Rent Certain. 

99. General rule — Landlord may distrain.] — 

(1) A bill filed against the official manager of a 
co., to obtain payment of large arrears of rent 
under an agreement for a lease of mines, the 
term of which had expired before the hearing of 
the cause, & compensation for breaches of cove- 
nant, dismissed, notwithstanding the co. had 
taken possession of, & had worked the mines for 
a year. 

(2) The rights of a landlord are, against those 
who occupy as tenants, legal rights. Where a 
tenant is holding under a demise at a stipulated 
rent, the landlord has his remedy by distress or 
by action of debt ; & if the demise should contain 
a covenant by the tenant for the payment of rent, 
he may be sued if the rent is not paid. Such a 
covenant is broken if the lessee assigns to another. 

(3) The landlord has against the assignee of a 
tenant, so long as he remains in possession, the 
same rights which he had against the original 
tenant. 

(4) If, instead of assigning his interest, a lessee 
creates a tenancy under himself, then the original 
landlord may either distrain on the undertenant, 
or may bring his action of debt or covenant, as 
the case may be, against the original lessee. 

(5) The circumstance that there is a relation 
of an equitable character subsisting between a 
lessee & the actual occupier cannot give any 
equitable rights to any person who claims by a 
title paramount both to the trustee & the cestui 
que trust. If a cestui que trust calls on a lessee to 
assign the legal interest to him, the landlord will 
have a legal remedy, by action, against him as 
assignee ; but in such a case the landlord cannot 
sue in equity as well as at law. 

If before the assignment the landlord has an 
equitable right against the occupier, the occupier 
cannot destroy that equitable right by an act to 
which the landlord is no party. 

(6) If the persons to whom a demise is made 
accept the lease either by occupying the demised 
property themselves, or by permitting others to 
do so as their nominees, the non-execution of the 
instrument of demise will not prevent the lessor 
from recovering his rent, either by distress or by 
action of debt against the lessee. 

(7) When a demise is made to persons who have 
never executed the lease, nor adopted it by entry 
or otherwise, they are of course mere strangers, 
& against them the landlord can have no right. 
If, on such a demise, other persons enter claiming 
to be cestuis que trust of the nominal lessee, the 
landlord’s remedy must be by distress ; & if the 
parties in possession have so conducted them- 
selves as to be precluded from disputing against 


the landlord the validity of the lease as a good 
demise to the persons named as lessees, or if they 
have not so bound themselves, or the lessees 
disclaim the lease, then the landlord has a remedy 
by action for use & occupation. — W alters v . 
Northern Coal Mining Co. (1855), 5 Be G. M. 
& G. 629 ; 25 L. J. Ch. 633 ; 26 L. T. O. S. 167 ; 
2 Jur. N. S. 1 ; 4 W. R. 140 ; 43 E. Ii. 1015, L. C. 

Annotations : — As to (1) Reid. Do Braesao v. Martyn (1863), 

2 New Rep. 612 ; Gilbert v. Cossey (1912), 56 Sol. Jo. 

363. As to (5) Apld. Cox v. Bishop (1857), 8 De G. M. 

& G. 815. Oonsd. Wright v . Pitt (1870), L. R. 12 Eq. 

408. Apld* Ramage v. Womack, [1900] 1 Q. B. 116. 

Generally, Mentd. He Royal British Bank, Ex p. Walton, 

Exp. Hue (1857), 26 L. J. Ch. 545. 

100. Necessity for — Breach of covenant to 
repair by landlord.] — A tenant entered under an 
agreement, containing stipulations for a lease at 
£25 a year, & an agreement by the landlord to 
complete certain erections. The erections were 
never completed, & the tenant never paid any 
rent ; but being called on after some years’ 
occupation, said he was ready to pay what was 
due, provided the erections were completed, & 
an allowance made him for the expense of some 
repairs : — Held : a demise at a rent certain could 
not be implied so as to entitle the landlord to 
distrain. 

Unless there be a demise at a rent certain a 
landlord cannot distrain (Alderson, J.). — Reg- 
nart v. Porter (1831), 7 Bing. 451 ; 5 Moo. & P. 
370 ; 9 L. J. O. S. C. P. 168 ; 131 E. R. 174. 

Annotations : — Consd. Watson v. Waud (1853), 8 Exch. 

335. Refd. Marshall v. Schofield (1882), 52 L. J. Q. B. 

58. 


101. Inclusive rent for land & tithes.] — 

Gardiner v. Williamson, No. 80, ante , 

102. Amount of rent not stated in agreement— 
Rent paid by tenant — Accepted by landlord.] — 

Pltf. entered a farm under an oral agreement for 
a lease for ten years ; though the time of paying 
rent was settled, it did not appear what was the 
amount to be paid ; the lease was never executed ; 
but pltf. occupied according to the terms of the 
proposed lease, & paid a certain rent for two 
years : — Held : the lessor might distrain. — Knight 
v, Benett (1826), 3 Bing. 361 ; 11 Moore, 0. P. 
222 ; 4 L. J. O. S. 0. P. 94 ; 130 E. R. 552. 
Annotations : — Apld. Cox v. Bent (1828), 5 Bing. 185. 

Raid. Watson v. Waud (1853), 8 Exch. 335. 

103. Fluctuating rent — Made certain by calcu- 
lation.] — The proprietor of a house & of a marl pit 
& brick mine demised the house, by unwritten 
agreement, to A. from a day named ; & it was at 
the same time agreed between them, without 
writing, that A. should take the marl pit & brick 
mine, & should pay quarterly, 8 d. per solid yard 
for all the marl that he got, & Is, 8d. per thousand 
for all the bricks that he made. A. took the marl 
& made bricks accordingly, & paid the stipulated 
sums for a time ; but they afterwards fell into 
arrear : — Held : the agreement for the marl pit 
& brick mine was a demise of the land from year 
to year, at a rent capable of being ascertained 
with certainty, & for which, therefore, the lessor 
might distrain. — Daniel v. Gracie (1844), 6 Q. B. 
145 ; 13 L. J. Q. B. 309 ; 8 Jur. 708 ; 115 E. R. 
56. 


Annotations : — Consd. Re Roundwood Colliery Co., Lee v. 
Roundwood ColUery Co., [1897] 1 Ch. 373. Refd. PoUett 
v. Forest (1847), 8 L. T. O. S. 534 ; Tumor v, Cameron 


PART II. SECT. 3, SUB-SECT. 5. 

99 i. General rule — Landlord may 
distrain .] — A rent of a sum certain 
reserved payable in leather, may be 
distrained for. — Cumming v. Hill 
(1842), 6 0. S, 303.— CAN. 

1031. Fluctuating rent — Made certain 
by calculation.] — Deft, leased a farm to 


pltf. for five years. He was to find 
the team & seed for the first year, to 
receive as rent for the first year two- 
thirds of all the grain, when cleaned, 
threshed & ready for market, also one- 
thlrd of the straw, turnips. Sc root 
crops, & half the hay ; for the 
remainder of the term to receive one- 
third of all the crops, with the excep- 


tion of the hay, of which one-half 
Held : the rent was sufficiently certain 
to warrant a distress. — Nowbby v. 
Connolly (1869), 29 U. C. R. 39.- 
CAN. 

m. Tenant to make improve - 

mentsh-^Rent to be fixed by arbitration.] 
— Deft, leased certain land to pltf. foe 
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(1870), 22 L. T. 525. Mentd. R. v. Westbrook, R. v. ' 
Bveriflt (1847), 10 Q. B. 178 ; Edmonds v, Eastwood 

a t 2 H. & N. 811 ; Holwell Iron Co. v . Mid. By., 

1 K. B. 206. 

104. Rent varied by price of corn.] — 

Roskruge v . Caddy (1852), 19 L. T. O. S. 68 ; 
subsequent proceedings, 7 Exch. 840. 

105. Rent subject to deductions.] — S ex, by 

v . Greaves, No. 76, ante . 

106. According to number of looms.] — 

Walsh v . Lonsdale, No. 63, ante . 

107. Rent equal to subscriptions, etc. — 

Mortgage to building society.] — A member of a 
building society borrowed £7,500 from the society, 
wliich was to be repaid in a series of monthly instal- 
ments of £71 17s. 6d. each, including interest at 
7 per cent. The instalments were payable at the 
monthly meetings of the society, & if the member 
neglected to pay them when due he became liable 
to a fine, at the rate of 5 per cent, per month on 
the total amount in arrear & unpaid at each 
meeting. To secure the loan he executed to the 
trustees of the society a mtge. of real estate. 
The deed contained a proviso that if the member 
should fail for three monthly meetings to pay his 
subscriptions, or in the event of his becoming 
bkpt., the mtgees. might enter into possession 
or receipt of the rents of the mtged. property. 
And for the better securing the payments which 
by the rules of the society ought to be made by 
the mtgor. it was agreed that, if the mtgees. 
should at any time become entitled to enter into 
possession or receipt of the rents, & the mtgor. 
should then or afterwards be in the occupation of 
the whole or part of the property, he should 
during such occupation be tenant thereof from 
month to month to the mtgees. at a monthly 
rent equal in amount to the moneys which ought 
to be paid monthly by the mtgor. from time to 
time for subscriptions, & other moneys under the 
rules, & that the tenancy should commence on 
the day up to which he should have fully paid all 
& every part of such subscriptions, & other 
moneys, & the rent for the period intervening 
between the commencement of the tenancy & 
the day on which the trustees should be entitled 
to enter into possession or receipt of rents should 
be payable & paid on that day, & the monthly 
rent due upon & subsequently to that day should 
become due monthly in advance, & be payable 
at the monthly meetings, the first payment of 
rent becoming due on the day on which the mtgees. 
should first become entitled to enter into posses- 
sion. Power was given to the mtgees. to deter- 
mine the tenancy by fourteen days’ notice. 

The deed was not executed by the mtgees., nor 
was it registered under Bills of Sale Act, 1878 
(c. 31). The mtgor. committed default in his 
payments, & was afterwards adjudicated a bkpt. : 
— Held; (1) the attornment clause, & distresses 
levied under it for rent which accrued due both 
before & after the commencement of the bkpey., 
were valid as against the trustee in the bkpey. ; 
(2) it was no objection to the attornment clause 
that the monthly rent was fluctuating in amount. 
A rent the amount of which may fluctuate accord- 
ing to the happening of certain events is not an 
uncertain rent ; (3) the tenancy under the attorn- 
ment clause was not made by sect. 1 of Stat. 
Frauds a tenancy at will. — Re Knight, Ex p. 
V oise Y (1882), 21 Ch, D. 442 ; 52 L. J. Ch. 121 ; 
47 L. T. 362 ; 31 W. R. 19, C. A. ; affg . S. C. 


sub nom. Re Knight, Ex p . Isherwood, 46 L. T. 
539. 

Annotations : — Generally, Mentd. Re Knight, Ex p, Isher- 
wood (1882), 22 Ch. D. 384 ; Rs Middlesborough Bldg. 
Soc. (1884), 54 L. J. Ch. 592. 


Sub-sect. 6. — Rent in Arrear. 
See Sect. 6, sub-sect. 1, post . 


Sub-sect. 7. — Necessity for Demand. 

108. General rule.] — A rentcharge granted to 
one & his assigns, pro consilio impendendo , may be 
assigned over. The assignee need not demand 
the rent at the day to enable him to distrain. A 
man who has a rent seek payable yearly at 
Easter, & has once seisin of the rent, & the feast 
passes, & no tender or demand made of the rent, 
may after the day come to the land & demand it ; 
& although the tenant be not there, if none be 
ready to pay the rent, he shall have an assise. 
Otherwise if the tenant were on the land at the 
last instant of the feast ready to pay the rent ; 
for in such case he ought to demand the rent of 
the person of the tenant on the land ; & if he 
cannot be found, then he should make the demand 
on the land at the next Easter. — Maund’s Case 
(1601), 7 Co. Rep. 28 b ; 77 E. R. 454. 

Annotations: — Dicta. Cranley v. Kingswell (1618), Hob. 

207. Retd. Kind v. Ammery (1619), Hut. 23 ; Sand ft v. 
Lea (1622), Palm. 320 : Smith v. Smith (1638), Cro. Car. 
507 ; Crouohe v. Fastolfe (1680), T. Raym. 418. 

109. Distress is a demand.] — Cranley 

v. Kingswell (1617), Hob. 207 ; 80 E. R. 354 ; 
sub nom . Crawley v. Kingswell, Hut. 13 ; 
Noy 24 ; sub nom . Kingswell v. Crawley, 
Moore, K. B. 883. 

Annotations : — Consd. Mallam v. Arden (1833), 3 Moo. & S. 
793. Refd. Bluoke v. Mole (1661), 1 Lev. 40 ; Crouche 
v, Fastolfe (1680), T. Raym. 418 ; Horn v. Luines (1700), 
12 Mod. Rep. 352. 

HO. .] — Browne v. Dunnery 

(1618), Hob. 208 ; 1 Brownl. 171 ; 80 E. R. 355. 
Annotation : — Refd. Bluoke v. M ole (1661), 1 Lev. 40. 

111. .] — Where a rentcharge is 

granted with a power of distress if in arrear for a 
month, it being lawfully demanded, it is unneces- 
sary for an actual demand to precede the distress, 
the distress being a demand. But it would be other- 
wise if the power to distrain arose in a month 
after demand. — Kind v. Ammery (1619), Hut. 
23 ; 123 E. R. 1073. 

Annotations : — Consd. Mallam v. Arden (1833), 3 L. J. C. P. 
48. Reid. Bird v. Lodge (1848), 11 L. T. O. S. 102. 

112. Whether demand essential — Demise by 
Crown.] — If the King makes a lease for a term of 
years reserving rent, & the rent falls into arrear, 
the King may re-enter without any demand made 
for the rent ; this is not so in the case of a common 
person (Brian, O.J.). — Anon. (1486), Y. B. 2 
Hen. 7 fo. 8, pi. 25. 

Annotations : — Mentd. Page's Case (1587). 5 Co. Rep. 52 a : 
Hombee’s Petition (1691), Freem. K. B. 331. 

113. Possession in the Crown.] — Wicks 

& Dennis’ Case (1589), 1 Leon. 190 ; 74 E. R. 
175. 

Annotation : — Mentd. R. t>. Hornby (1695), 5 Mod. Rep. 29. 

After tender of rent.] — Cranley v . 
Kingswell (1617), Hob. 207 ; 80 E. R. 354 ; 
sub nom . Crawley v. Kingswell, Hut. 13 ; 


a term, during which the latter was 
to make improvements, & at the expi- 
ration of the term the value of sueh 
improvements, as well as the amount 

j. — vol. xvni. 


of the rent, was to be fixed by arbitra- 
tion. Deft, having distrained for 
rent claimed to be due : — Held : there 
being no fixed rent agreed upon, there 


was no right of distress. — M itchell 
v. McDUFFY (1880), 31 C. P. 266.- 
CAN* 


T 
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Sub-sects. 7 & 8. Sect . 4 : Sub- sect. 1.] 

Noy 24 ; sub nom. Kingswell v. Crawley, 
Moore K. B. 883. 

Annotations : — Expld. Mallam v. Arden (1833), 3 Moo. & S. 

793. Reid. Blucke v. MoJe (1661), 1 Lev. 40 ; Horn v. 

Luines (1700), 12 Mod. Hop. 352. Mentd. Crouclie v. 

Fastolfe (1680), T. Raym. 418. 

115. Penalty reserved.] — Cranley v. 

Kingswell (1017), Hob. 207 ; 80 E. R. 354 ; sub 
nom. Crawley v. Kingswell, Hut. 13 ; Noy 24 ; 
sub nom. Kingswell v. Crawley, Moore K. B. 883. 
Annotations: — Mentd. Blucke v. Mole (1661), 1 Lev. 40; 

Croucho v. Fastolfe (1680), T. Raym. 418 ; Horn v. 

Luines (1700), 12 Mod. Hep. 352 ; Mallam v. Arden (1833), 

3 Moo. & S. 793. 

116. .] — Browne v. Dunnkry 

(1618), Hob. 208 ; 1 Brownl. 171 ; 80 E. R. 355. 
Annotation : — Reid. Blucke v. Mole (1661), 1 Lev. 40. 

117. .] — Howell v. Samback (1015), 

Hob. 133 ; 80 E. R. 283. 

Annotations : — Mentd. Ward v. Everard (1695), Comb. 

329 ; Grips v. Xngledew (1702), 7 Mod. Rep. 87. 

118. Agreement for previous demand.] — 

Kind v. Ammery, No. Ill, ante. 

119. .] — Thorp v. Hurt, [1886] 

W. N. 90. 

120. Time of payment at election of land- 

lord.] — A. demises a house to B. for a year certain, 
with six months notice to quit ; the rent to be 
paid quarterly or half-quarterly if required. The 
landlord received the rent for a certain period 
quarterly, &, upon the tenants quitting before 
the expiration of a quarter, he distrains for the 
rent of that half quarter ; — Held : such distress 
was illegal, inasmuch as the landlord, by receiving 
the rent quarterly, had made his election, & 
could not distrain for the half-quarter without 
giving reasonable notice. Under such circum- 
stances, the distress was not equivalent to a 
demand. — Mallam v. Arden (1833), 10 Bing. 299 ; 
3 Moo. Sc 8. 793 ; 3 L. J. C. P. 48 ; 131 E. R. 919. 

121. Rent payable quarterly if 

required.] — In an action of trover for goods dis- 
trained, brought by assignees of a bkpt., it ap- 
peared that bkpt. held the premises in question, 
from Nov. 12, as yearly tenant to deft, but “ if 
required, to pay the rent quarterly.” On the 
following May 12 deft, demanded half a year’s 
rent, which was paid Sc in Aug. distrained for a 
quarter’s rent, due on the 1 2th of that month ; — 
Held : deft, had not, either by the demand in May 
or the distress in Aug., exercised his option to make 
the rent imyable quarterly ; &, therefore, the dis- 
tress was wrongful, Sc pltfs. were entitled to recover. 

The rent was payable quarterly at the option of 
the landlord ; & on one occasion he demanded 
Jialf a year’s rent, Sc it was paid ; but that was 
by no means a decision that the rent was to be 
payable quarterly (Denman, C.J.). — Bird v. 
Lodge (1848), 11 L. T. O. S. 102. 

122. Rent payable In advance If 

required.] — Deft, let to pltf. certain premises, 
under an agreement that the yearly rent should 
be £110 from Oct. 15, 1847, Sc that the rent should 
be payable in advance, if the landlord required 
the same. At the expiration of the first quarter, 
deft, (the landlord) demanded £27 10s. for a 
quarter’s rent then due ; &, as it was not paid, he 
distrained for the £110; — Held: (1) after such 
demand, he had a right to distrain for the £27 10s. 
but not for the £110 ; (2) if the jury were of 
opinion that the goods distrained were no more 
than sufficient, if fairly sold, to realise the £27 10s. 
pltf. would be entitled, under a count for taking 
an excessive distress, to recover only nominal 
damages ; (3) in assessing the damages under that 
count, the jury were at liberty to inquire whether 
the best means had been used to ascertain the 


value of the goods seized & sold, although it 
appeared that they had been duly appraised, Sc 
that they were sold at the appraised value ; 
(4) under a count in trover, to recover damages 
for wrongfully removing fixtures under a distress, 
pltf. was entitled to recover the value of the 
fixtures as chattels merely. — Clarke v. Holford 
(1848), 2 Car. & Kir. 540. 

Annotation : — As to (4) Refd. BarfC v. Probyn (1895), 64 

L. J. Q. B. 557. 

123. .] — Defts. let a house to 

a tenant upon a yearly tenancy under an agree- 
ment whereby the rent was reserved payable 
quarterly on the usual quarter days, Sc always if 
required in advance. The tenant granted a bill 
of sale of his goods in the house to pltfs., who, 
upon default in payment of the amount secured 
by the bill of sale, took possession of the goods Sc 
fixed a day for their sale. On the morning of the 
sale, which occurred in the middle of a quarter, 
defts. demanded of the tenant, under threat of 
immediate distress, the rent for the current quarter 
in advance. Pltfs., to prevent the sale from being 
interrupted, paid the rent under protest, Sc then 
brought an action to recover it back : — Held : 
under the above agreement defts. were entitled to 
demand the quarter’s rent in advance at any time 
during the currency of the quarter, in the event of 
non-payment upon such demand they would under 
the circumstances of the case have been entitled 
to distrain immediately, Sc consequently the money 
paid by pltfs. could not be recovered back. — 
London & Westminster Loan Sc Discount Co. 
v. London & North Western Ry. Co., [1893] 
2 Q. B. 49 ; 62 L. J. Q. B. 370 ; 09 L. T. 320 ; 
41 W. R. 670 ; 37 Sol. Jo. 497 ; 5 R. 425, D. C. 

124. Last half year’s rent payable in 

advance.] — It was a condition in a lease of a farm 
that the tenant should pay the last half year’s 
rent in advance, which last half year’s rent should 
be considered as reserved Sc due on Sept. 29 
preceding, if the landlord should see cause for 
such demand ; — Held : the landlord was entitled 
to demand the last half year’s rent Sc to distrain 
for it at any time between Sept. 29, Sc the expira- 
tion of the tenancy, without demand previous to 
Sept. 29. — Witty v. Williams (1804), 4 New Rep. 
138 ; 10 L. T. 457 ; 28 J. P. 720 ; 12 W. R. 755. 

125. Agreement to demand rent at place 

other than on the land.] — Browne v. Dunnery 

(1018), Hob. 208 ; 1 Brownl. 171 ; 80 E. R. 355. 
Annotation: — Mentd. Blucke v. Mole (1661), 1 Lev. 40. 

126. .] — Selden v. King (1641), 

March, 147 ; 82 E. R. 451. 

127. .] — Perryman v. Bowden 

(1627), Het. 59 ; 124 E. R. 341 ; sub nom. Berri- 
man v. Bowden, cited March at pp. 147, 148. 


Sub-sect 8. — Leave to Distrain. 

See Increase of Rent Sc Mortgage Interest 
(Restrictions) Act, 1920 (c. 17), s. 0. 

128. Application of statute.] — A dwelling- 
house to which the Increase of Rent Sc Mortgage 
Interest (Restrictions) Act, 1915 (c. 17), applied 
was on Aug. 3, 1914, let at the standard rent of 
10s. per week. At the end of Nov. 1917, it was 
let to a fresh tenant at the weekly rent of 20#. 
The landlord applied under the Cts. (Emergency 
Powers) Act, 1914 (c. 19), for leave to distrain for 
arrears of rent Sc obtained such leave ; — Held : 
the 1915 Act, applied to every change of tenancy 
of premises under the Act, Sc operated in rem & 
not in personam , Sc leave to distrain ought not 
to have been granted. — King v . York (1919), 88 
L. J. K. B. 839 ; 35 T. L. R. 260, D. 0. 

Annotations : — Refd. Roberts v. Poplar Asamfc. Com., 

[1922] 1 K. B. 25 ; Sohmit v. Christy, [1922] 2 K. B. 60. 
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129. Discretion of court— Extent ol.]— (l) 
Where an application is made to the ct. under 
Courts (Emergency Powers) Act, 1914 (c. 78), & 
Increase of Rent & Mortgage Interest (Restric- 
tions) Act, 1920 (c. 17), by the landlord of premises 
to which the latter Act applies, for leave to levy 
a distress for rent, the discretion of the ct. to 
grant or refuse the application is not limited to 
the question that arises under 1914 Act, s. 1 (2), 
namely, whether the tenant is unable immediately 
to make the payment by reason of circumstances 
attributable to the war, but extends to, & may Sc 
should be exercised only after due inquiry into, 
any other question that may have been raised 
under 1920 Act, s. 6, such for example as the 
question whether the rent sought to be distrained 
for is due & payable by the tenant. 

(2) Amount of rents for which distress may be 
levied, apart from statutory restrictions, see 
No. 510, post. — Townsend v. Charlton, [1922] 
1 K. B. 700 ; 91 L. J. K. B. 714 ; 127 L. T. 96 ; 
38 T. L. R. 397 ; 60 Sol. Jo. 389 ; 20 L. G. R. 
382, D. C. 


Sect. WHO MAY DISTRAIN. 

Sub-sect. 1. — In General. 

The Crown & Its grantees.]— See Part I., ante. 

130. Terre-tenant— On property of commoner.] 

—In replevin, pltf. in bar of the avowry intitleu 
himself by custom to have common of pasture, 
etc. which custom was traversed & found for him, 
but that every commoner used to pay for the 
same one hen & live eggs annually : — Held : pltf. 
on this verdict, shall have judgment. 

The terre-tenant may distrain the cattle of the 
commoner on his own land for the hen & eggs. 
But if the jury had found that pltf. should have 
common, paying so many hens & eggs, the issue 
had been found against him. — Gray’s Case 
(1595), 5 Co. Rep. 78 b ; 77 E. R. 174 ; svib nom. 
Gray v. Fletcher, Cro. Eliz. 405. 

Annotations; — Consd. Paddock v. Forrester (1842), 3 Man. 
& G. 903. Mentd. James v. Tutney (1638), Cro. Car. 
532 ; Clayton v. Kinaston (1698), 1 Ld. Haym. 419 : 
Griffith v. Williams (1752), sky. 56; Waring cforlffiths 
(1758), 1 Burr. 440 ; Brook v. Willet (1793), 2 Hy. Bl. 
224 ; Duncan v. Louoh (1845), 6 Q. B. 904. 

131. Premises rented by agent — Part occupation 
by principal.] — A. wishing to take stables desired 
B. to go to the landlord Sc take them for him, it 


being agreed that when taken A. should underlet 
one of the stables to B. by the week ; B. took the 
stables of the landlord in his own name under a 
written agreement, but A. occupied all but the 
one which was underlet by A. to B., Sc B. for 
several weeks paid A. the weekly rent : — Held : 
in the original taking of them B. was a mere 
trustee for A., & it was not necessary that B. 
should have assigned his interest by writing, 
under Stat. of Frauds, s, 3, Sc A. was, therefore, 
entitled to distrain on B. if the weekly rent was 
in arrear. — C lark v. Waterlow (1838), 8 C. Sc P. 
365 ; sub nom . Clarke v, Waterton, 2 Mood. & R. 
87, N. P. 

132. Agent — Under power of attorney.] — 
In trespass for breaking the outer door, Sc 
entering pltf.’s dwelling-house. Sc seizing his 
goods, deft, may give in evidence, under a plea of 
not guilty by statute, that he had. entered under 
a warrant of distress for rent. Sc was forcibly 
turned out of possession, & thereupon broke the 
door & entered, in order to seize the goods. — 
Eagleton v . Gutteridge (1843), 11 M. Sc W. 
405 ; 2 Dowl. N. S. 1053 ; 12 L. J. Ex. 359 ; 8 
J. P. 643 ; 152 E. R. 888. 

Annotation : — Reid. Bannister v . Hyde (1860), 2 E. & E. 

627. 

Authority to distrain .] — See Agency, Vol. 

I., p. 328, Nos. 451-453. 

133. Assignee.] — Bequest to the use of A. of 
the lease of one house, Sc to B. of the lease of 
another, providing that the rent of both shall be 
charged upon A.’s house, Sc that if B. should at 
any time be called upon to pay any part of the 
rent, he might distrain upon A. C. became 
assignee of B.’s interest, Sc was also exor. under 
the will. Being called upon to pay rent. Sc having 
paid it, he distrained upon A. for the amount. 
In an action of replevin, to which he avowed that 
he had been compelled to pay as assignee : — Held : 
he was bound to give evidence that he had been 
called upon & compelled to pay in that character. 

The only evidence is that of a receipt given to 
him, not at all expressing in what character the 
money was paid ; & that certainly cannot satisfy 
the express & necessary averment contained iri 
this avowry ( per Cur.). — Girdlestone v. McGow- 
RAN (1840), 7 L. T. O. S. 59. 

134. Holder of legal estate — Receiver in posses- 
sion — Rights of purchaser .] — Re Powers, Manx- 
sty v . Archdale, No. 218, post . 


PART II. SECT. 4, SUB-SECT. 1. 

n. Agent.] — A distress made by an 
agent lor the benefit ol his principal, 
in his own name, & subsequently 
ratified by the principal : — Held : 
legal. — Grant v. McMillan (1861), 
10 O. P. 536.— CAN. 

133 i. Assignee.] — A landlord, alter 
leasing certain premises, by deed 
“ assigned, transferred, & set over " 
to M. two instalments ol the rent 
reserved, & appointed him his attorney 
to sue lor, colleot, or levy by land- 
lord's warrant, if necessary, in his, the 
landlord's, name ; — Held : the in- 
strument contained a grant, & ol a 
rent charge, as an incorporeal here- 
ditament, accompanied with a clause 
ol distress. Sc not ol a rent seek, & M. 
could distrain lor the rent in his own 
name ; but, whether rent charge or 
rent seek, he had equally the power ol 
distress under 4 Geo. II. o. 28. — Hope 
v. White (1869), 19 C. P. 479. — CAN. 


133 ii. 


-.] — II rents are speci- 


fically assigned qud rents the assignee 
may distrain therefore, but an assign- 
ment ol “ all the debts, accounts Sc 
money due or accruing due," etc., 
although such debts consist only of 


rent, is not sufficient to enable the 
assignee to distrain . — He Companies 
Winding Up Ordinance, He Edmon- 
ton Law Stationers (In Liquida- 
tion), [1919] 2 W. W. K. 869; 48 
D. L. It. 344.— CAN. 

o. The collector of internal revenue .] 
—The Collector ol Internal Revenue, 
although not specifically authorised to 
distrain lor the recovery ol quit rents, 
is recognised as a legal officer & is 
required to perform a speoifio duty. Sc 
a distress being one means lor the 
recovery ol the rents, he is entitled 
to distrain. — Windeyer v. Riddell 
Sc Flood (1846), 1 Legge, 295.— AUS. 

p. Annuitant .] — W. devised his 
farm to his wile during widowhood, 
provided that she pay to his mother 
120 a year during her life, & to his 
brother W. the qame ; Sc on the 
marriage or death ol his wile, he 
willed that the property should be 
sold, & the proceeds be divided between 
the children of his brothers & sister : — 
Held : the will created no charge 
upon the land, Sc the annuitants had 
no power to distrain, — Clifton v . 
Kyan (1886), 26 U. C. R. 9.— CAN. 

q. Infant .] — An infant may make a 


warrant of distress. — O wen v. Taylor 
(1870), 39 U. C. R. 358.— CAN. 

r. Lessor — After possession taken 
by asswnec.)r-&., by lease dated 
Nov. 28, 1887, was lessee lor five 
years from Feb. 1, 1888, ol certain 
premises at a yearly rental ol 1370, 
payable quarterly in advance, the 
lease containing a provision that if 
the lessee should make any assignment 
lor the benefit ol his creditors, the 
then current year’s rent should 
immediately beeome due & payable, 
& might be distrained lor, but that 
In other respects the term should 
immediately become forfeited Sc at 
an end. B. paid $100 on account ol 
rent on July 7, 1888, Sc on July 16, 
1888, made an assignment to pltf. for 
the benefit ol his creditors, Sc pltf. 
went into possession ol the preroisos 
& remained in possession until Sent. I! 
1888. On July 24, 1888, defts? di& 
trained for. Sc were paid by pltl. as 
assignee, $270, the balance ol the 
ciHrent year's rent Held : the lessors 
might distrain lor the rent as they had 
not elected to forfeit the term, the 
distress itself not being an election to 
forfeit.— Linton v. Imperial Hotel 
CO. (1889), 16 A. R. 337.— CAN. 

rp O 



Distress. 


Sect. 4. — Who may distrain : Sub-sects. 2, 8 & 4.] 
Stjb-sect. 2. — Churchwardens and Over- 


135. Authority of any one member — Poor 
Relief Act, 1819 (c. 12), s. 17.] — (1) The above Act 
enacts, that all buildings, lands, etc., purchased 
or taken on lease by the churchwardens Sc over- 
seers of the poor of any parish by the authority 
& for the purposes of that Act, shall be con- 
veyed, demised, etc., to the churchwardens Sc 
overseers of every such parish Sc their successors, 
in trust for the parish ; & such churchwardens & 
overseers, etc., are empowered to take & hold in 
the nature of a body corporate all buildings, lands, 
etc., belonging to such parish : — Held : the Act 
made the churchwardens & overseers a corpn. of 
a peculiar kind, differing from ordinary corpns., 
the object of it being the care Sc proper manage- 
ment of the parochial property, Sc it was competent 
for any one of the churchwardens or overseers to 
authorise a distress for rent in arrear. 

(2) Certain land was vested in trustees upon 
trust to apply the rents to the repair of a parish 
church. Those trustees in 1818 demised to S. for 
ten years, & again in 1828 for ten years more, 
which lease expired in 1838. During the lease S. 
assigned to pltf. & after the expiration of it, pltf. 
continued in possession under the trustees, paying 
rent to them. The trustees afterwards, & after 
the above Act came into operation, viz. in 1842, 
assigned by deed to new trustees, two of whom 
were the churchwardens of the parish at the time 
that a distress for rent was made : — Held : the 
payment of rent to the old trustees was evidence 
of a new taking under them as tenant from year 
to year, which precluded pltf. from contesting the 
title of the old trustees, Sc the new trustees, who 
claimed under them by deed of assignment, had a 
good title by estoppel. — Goulds worth v. Knights 
(1843), 11 M. Sc W. 337 ; 12 L. J. Ex. 282 ; 8 
J. P. 8 ; 152 E. R. 833. 


Annotations: — As to (1) Reid. Doe d. Edney t>. Benham, 
Doe d. Edney v. Blllett (1845), 7 6. B. 976 : latchings 
v. Cordingley (1868), L. R. 3 A. & E. 113 ; K. v, White 
(1883), 11 Q. B. D. 309. As to (2) Co&fld. Webb v . Austin 
(1844), 7 Man. Sc G. 701 ; A.-G. v . Stephens (1855), 1 
K. Sc J. 724. Reid. Cuthbertson v, Irving(1860), 6 H. &N. 
135. Generally, Mentd. Pargeter v. Harris (1845), 7 
Q. B. 708 ; Hickman v. Machin (1859), 4 H. & N. 716. 


Sub-sect. 3. — Corporations and Companies. 

136. By whom distress must be made — Bailiff.] 

— Emanuel College, Cambridge (Master, 
etc.) Case (1614), 1 Brownl. 175 ; 123 E. R. 738, 

137. Distress by officers to whom rent paid— 
Whether authority of whole corporation necessary.] 
— By indenture between A. B., Sc C., bailiffs, & 
D., E., & E., aldermen, with the assent of the 
burgesses of the borough of M. of the one part, 
& S. of the other part ; the bailiffs, aldermen, & 
burgesses demised lands to S. for years, to be held 
of the bailiffs, aldermen, Sc burgesses ; Sc the deed 
was executed by A., B., & C., D., E., Sc F. ; but 
not sealed with the corpn. seal ; S. having paid 
rent to the bailiffs as chief officers of the borough : 
— Held : their servant might make cognisance for 
taking a distress under a demise by the corpn., 
notwithstanding a notice had been given by the 
aldermen, one of whom was a party to the inden- 
ture, to pay the rent to them ; for the payment 
of rent to the bailiffs admitted a tenancy from 
year to year under the corpn. — Wood v. Tate 
(1806), 2 Bos. Sc P. N. R. 247 ; 127 E. R. 621. 
Annotations : — Consd. Eocl. Comrs. v. Morral (1869), L. R. 


4 Exoh. 162. Refd. It. v . North Duffleld (1814), 3 M. & 8. 
247 ; Kidderminster Corpn. v, Hardwick (1873), L. R. 
9 Exoh. 13. Mentd. Stafford Corpn. v. Till (1827), 4 
Bing. 75 ; Maloomeon v. O’Dea (1863), 10 H. L. Cas* 
593. 

138. Liability for act of agent — Appointment 
not under seal.] — (1) A corpn. is liable in tort 
for the tortious act of its agent, though not ap- 
pointed by seal, if such act be an ordinary service, 
such as a distress professedly made under a 
statute for a debt due to the corpn. ; & a jury 
may infer the agency from an adoption of _ the 
act by the corpn., as from their having received 
the proceeds of the seizure. 

(2) A corpn. need not appoint a bailiff, by deed, 
where the bailiff is only to distrain for rent 
(Taunton, J.). — Smith v. Birmingham Gas Co. 
(1834), 1 Ad. Sc El. 526 ; 3 Nev. Sc M. K. B. 771 ; 
3 L. J. K. B. 165 ; 110 E. R. 1309. 


Annotations :—As to (1) Reid. Hall v. Swansea Corpn. (1844), 
Day. & Mor. 475 ; Mill t?. Hawker (1874), L. R. 9 Exoh. 
309. 


Appointment of bailiff.] — See Part II., Sect. 10. 
sub-sect. 2, C., post, 

139. Dissolution of corporation — Loss of right 
to distrain.] — By an order of the Poor Law Comrs. 
made on Sept. 16, 1835, which purported to be 
founded on the consent of two-thirds of the 
guardians of C. Union, such Union was ordered 
to be dissolved ; Sc on Sept. 17 another order of 
the Comrs. was made under the i>ro visions of 
Poor Law Amendment Act, 1835 (c. 76), that 
the parishes comprised in the Union of C. should, 
together with others, be formed into the Union 
of W. From the date of the latter order the 
guardians of the W. Union used the Union house 
formerly belonging to the C. Union for the poor 
of their Union, Sc payments expressed to be for 
rent had been made by the guardians of the W. 
Union to the treasurer of the O. Union until 
Sept. 1838, when the payments were made 
generally, but receipt-s were given by the treasurer 
as for rent. On that day a sum of money was 
paid by the W. Union to the C. Union as a balance 
lor the furniture, etc., in the workhouse. In 
Jan. 1841, the Poor Law Comrs. made an order, 
which recited that the premises in question had, 
under the order of Sept. 17, 1835, become con- 
vertible to the use of the W. Union, Sc had since 
been used Sc occupied by the poor of such union, 
& directed the guardians of the W. Union to pay 
to the treasurer of the O. Union a yearly rent as 
compensation for the use of the premises. This 
order appeared to have been acted on by both 
parties; — Held: (1) pltfs. were not estopped, by 
having sued defts. as a corpn. from giving in 
evidence the order of Sept. 16, 1835 ; (2) the 
effect of that order was not ipso facto to dissolve 
the corpn. for all purposes ; (3) this order was 
admissible in evidence, without proof of the 
consent of two-thirds of the guardians of the C. 
Union, as that corpn. had since ceased to perform 
the duty of providing for Sc taking care of the 
poor, Sc that a jury might rightly presume that it 
operated as a valid dissolution ; (4) supposing 
upon the dissolution of the C. Union that the 
property in the workhouse was diverted from it 
(of which queere ), yet if the guardians of W. 
had contracted with them as owners expressly 
or impliedly, the mere want of legal ownership 
would not take away their right to distrain ; 
(5) under the circumstances the occupation of 
the workhouse by the W. Union must be referred 
to the order of the Comrs. which must be pre- 
sumed to have been communicated to the 0. 
Union, Sc not to any contract creating the relation 
of landlord Sc tenant between the parties. — 
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WOODBRIDGB UNION GUARDIANS V . COLNEIS 

Guardians (1849), 13 Q. B. 269; 18 L. J. 
Q. B. 126 ; 12 L. T. O. S. 421 ; 13 J. P. 409 ; 
13 Jut. 803 ; 110 E. B. 1266. 

140. Limited liability company — Power of 
managing director to distrain — Law of Distress 
Amendment Act, 1888 (c. 21), s. 7.] — The above 
Act provides by sect. 7 that no person shall act 
as a bailiff to levy any distress for rent unless he 
shall be authorised to act as a bailiff by a certifi- 
cate in writing under the hand of a county court 
judge : — Held : the managing director of an 
incorporated co., in levying a distress for rent due 
to the co., was acting as a bailiff within the 
meaning of sect. 7. — Hogarth v. Jennings, 
[1892] 1 Q. B. 907 ; 61 L. J. Q. B. 601 ; 60 L. T. 
821 ; 60 J. P. 485 ; 40 W. R. 617 ; 8 T. L. R. 
651 ; 36 Sol. Jo. 485, C. A. 

Officer of corporation — Certified as bailiff by 
county court judge.] — See Sect. 10, sub-sect. 2, 
B., post . 


Sub-sect. 4. — Landlord — When Receiver in 

Possession. 


141. With leave of court — If title of landlord 
paramount.] — Property, in possession of a receiver 
appointed by the ct. in a suit, was in two in- 
stances seized by the sheriff under writs of ft, fa . 
issued by judgment creditors of deft. : — Held : 
the sheriff was not warranted in making the 
seizures. 

I find in one case where a party wished to 
distrain for rent on property in the possession of a 
receiver that the ct. being satisfied that the legal 
right of distress was paramount to the title of 
the party for whose benefit the receiver was 
appointed allowed the distress to be made. In 
another case where property liable to distress 
had been sold & the receiver had received the 
proceeds So paid them into ct. the landlord having 
claimed a right to distrain while the receiver was 
in possession, this ct. ordered the receiver to pay 
out of those proceeds to the landlord the rents 
that were due to him, the receiver being in posses- 
sion for the benefit of the tenant for life, who was 
liable for the payment of that rent which was so 
sought to be distrained for on the property in the 
possession of the receiver (Lord Truro, C.). — 
Russell v. East Anglian Ry. Oo. (1850), 3 
Mac. So G. 104 ; 0 Ry. So Can. Cas. 501 ; 20 
L. J. Ch. 257 ; 10 L. T. O. S. 317 ; 14 Jur. 1033 ; 
42 E. R. 201, L. 0. 

Annotations : — Consd. Re Loudon Dry Docks Corpn. (1888), 
39 Cb. D. 306. Reid. Ames v . Birkenhead Docks Trustees 
(1855), 20 Beav. 332 ; De Winton v. Brecon Corpn. 
(No. 2) (1860), 28 Beav. 200 ; Re May hew, Ex p. Till 

Mentd. Fripp v. Chard Ry. f 
, etc., Co. (1853), 
irmingbam Canal 

Navigation Go. (1853), Kay, 142 ; Bowen v. Brocon Ry., 
Ex p. Howell (1867), L. R. 3 Eq. 541; G. S. & W. Ry. v, 
Corry, Turquand, etc. (1867), 15 W. B. 650 ; Edwards v. 
Edwards (1875), 1 Ch. D. 454 ; Re Mead, Ex p. Cochrane 
(1875), L. R. 20 Eq. 282 ; Jarmain v. Chatterton (1882), 
20 Ch. D. 493 ; Re Burry Port & Gwendreath Valley Ry. 
(1885), 54 L. J. Ch. 710 ; Re Hull, Barnsley, & West 
• Riding Junction Ry. (1888), 40 Ch. D. 119. 



142 , ,] — Where a receiver is ap- 

pointed of leaseholds, So the landlord gives him 
notice of a claim for rent, but takes no other 
step, So the receiver sells the furniture, etc., the 
landlord has no lien on the proceeds of the sale 
in priority to other creditors. 

Where a receiver has been appointed of lease- 
holds, So the landlord has a claim for rent, the ct. 
will give bim authority to distrain, notwithstanding 
the presence of the receiver ; but where the 


receiver sells chattels, So the landlord makes no 
previous application to the ct. he has no lien on 
the proceeds of the sale. 

Where there is no receiver, So the exor. sells, 
the landlord will equally lose his right to priority, 
by not exercising his right of distress. 

The appointment of a receiver does not affect 
the rights of the landlord, but the ct. will not 
allow him to exercise those rights without leave 
first obtained (Kindersley, V.-C .). — Re Sutton’s 
Estate, Sutton v. Rees (1803), I New Rep. 464 ; 
32 L. J. Ch. 437 ; 8 L. T. 343 ; 27 J. P. 388 ; 
9 Jur. N. S. 450 ; 11 W. R. 413. 

Annotation: — Reid. Re Mayhew, Ex p. Till (1873), L. R. 

16 Eq. 97. 

143. .] — Lands were conveyed to a 

railway co. by various persons in consideration 
of rentcharges. The co. became unable to pay 
the rents, So a suit was instituted by the owner of 
one of the rentcharges on behalf of himself So all 
the other owners of rentcharges who should come 
in So contribute to the expenses of the suit for the 
payment of the rentcharges, So a decree was 
made, & a receiver of the tolls, profits, So income 
of the undertaking appointed. The co. by deed, 
conveyed So assigned their superfluous lands So 
chattels to trustees upon trust for the benefit of 
the creditors of the co. So a suit was instituted by 
a creditor on behalf of himself & all other creditors 
entitled to the benefit of the trust deed for the 
administration of the trusts thereof ; a decree 
was made, So a receiver appointed in this suit 
also. Upon the application of the owner of a 
rentcharge for leave in both suits to distrain for 
arrears of rent on land conveyed by him to the co. ; 
— Held : he was entitled to such leave in the 
first suit, but not in the second. — Eyton v. 
Denbigh, Ruthin So Corwen Ry. Oo., Rickman 
v . Johns (1808), L. R. 0 Eq. 488 ; 38 L. J. Oh. 
74 ; 10 W. R. 928. 

Annotation : — Rofd. Re Crosbie, Johnson & Hughes v» 

Crosble (1909), 74 J. P. 25. 

144. Leave refused.] — On Dec. 29, 1883, 
defts. mortgaged to pltfs. a colliery which defts. 
held under a lease for fifty years, dated Dec. 31, 
1879, together with all the plant So machinery, 
etc. (except such as came within the definition 
of personal chattels in the Bills of Sale Act, 1878 
(c. 31), which was assigned absolutely), “then 
standing or being, or thereafter to stand or be,” 
upon the premises of the colliery. Under an 
agreement with defts. dated July 1, 1889, the 
Luhrig co. erected a coal-washing plant on the 
premises of the colliery. The agreement, which 
provided that the plant was to be paid for by 
instalments, contained (inter alia) the following 
stipulation : “ It is hereby expressly understood 
that, immediately on the Luhrig co. receiving 
payment of the balance, the plant becomes the 
full & undisputed property of defts., without 
any further claim for royalty or otherwise ; but 
that, until fully paid for, the plant remains the 
property of tie Luhrig co.” In Eeb. 1891, 
mtgees. of this colliery brought the present action 
for sale or foreclosure, A a receiver was appointed. 
On March 14, 1891, defts. resolved on a voluntary 
liquidation. On May 1, 1891, an order was made 
to continue the winding up under the supervision 
of the ct. Two sums of £113 15a. each were paid 
by defts. to the Luhrig co. under the agreement 
of July 1, 1889, but a utrge sum remained due to 
the Luhrig co. under the agreement. Motion by 
the Luhrig co. to remove from the colliery the 
plant which had been erected by them. The 
plant claimed was admitted not to be within the 
above Act. Summons by the lessor of the colliery 
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for leave to distrain on tbe stocks, plant, & other 
chattels in & about the colliery for arrears of 
rent. Summons by pltfs. that the receiver might 
vacate the premises & remove from them all 
fixtures, chattels, & plant belonging to defts. : — 
Held : (1 ) on the motion, the Luhrig co. might 
remove the plant erected by them. 

(2) The landlord must be refused leave to 
distrain for arrears of rent previous to March 14, 
1891, with liberty to prove for the same on the 
pltfs. submitting to pay rent from March 14, 1891, 
to Dec. 31, 1891 ; & the receiver might give up 
possession of the colliery, &, as between the 
receiver & the landlord, remove all chattels 
from the premises. — Cumberland Union Banking 
Co. v . Maryport Hematite Iron & Steel Co., 
Re Maryport Hematite Iron & Steel Co., 
[1892] 1 Ch. 415 ; 01 L. J. Ch. 227 ; 66 L. T. 
108 : 40 W. R. 280. 

Annotations: — As to (1) Apprvd. Gough v. Wood, [1894] 
1 Q. B. 713. Expld. Huddersfield Banking Co. v. Lister, 
[1895] 2 Ch. 273. Consd. Hobson v. Gorringe, 11897] 
1 Ch. 182. Refd. Lyon v. London City & Midland Bank, 
[1903] 2 K. B. 135 ; lie Glasdir Copper Works, English 
Electro Metallurgical Co. v. Glasdir Copper Works, 
[1904] 1 Ch. 819 ; Ellis v. Glover & Hobson, [1908] 1 
K. B. 388 : Thomas v. Jennings (1890), 66 L. J. Q. B. 5. 
Generally , Mentd. Prichett Co. v. Currie, [1916] 2 Ch. 515. 

145 . Restraint on distress gives no equity 

on money in receiver’s hands.] — Where in an 
action by mtgees. or debenture-holders to enforce 
their security, including leasehold property mtged. 
by sub-demise, a receiver has been appointed who 
enters into possession of the mortgaged property, 
the ct. will not order the receiver to pay out of 
the assets in his hands rent or moneys payable in 
respect of breaches of covenant which neither the 
mtgees. nor the receiver are liable at law or in 
equity to pay to the head landlord. The mere 
fact that the head landlord, owing to the appoint- 
ment of a receiver, cannot re-enter or distrain 
without first obtaining leave from the ct., is not 
sufficient to raise such an equity in his favour. — 
Hand v. Blow, [1901] 2 Oh. 721 ; 70 L. J. Ch. 
087 ; 85 L. T. 156 ; 50 W. R. 5 ; 17 T. L. R. 635 ; 
45 Sol. Jo. 639 ; 9 Mans. 150, O. A. 

Annotations : — Refd. Re British Fullers' Earth Co., Gibbs 
v. Same Co. (1901), 17 T. L. It. 232 ; Re Abbott, Abbott 
v. Abbott (1913), 30 T. L. It. 13. Mentd. Re Griffiths 
Cycle Corpn., Dunlop Pneumatic Tyre Co. v. Griffiths 
Cycle Corpn. J1901), 85 L. T. 675 ; Re Westminster Motor 
Garage Co., Boyers v. The Co. (1914), 84 L. J. Ch. 753 ; 
Re Levi, [1919] 1 Ch. 416. 

14-6. Without leave of court — Order appointing 
receiver ambiguous.] — In a suit relating to two 
annuities secured on real estate, & to which the 
grantor was not a party, a receiver was appointed 
** of the incomes of the outstanding trust property 
in the pleadings mentioned . * ’ The receiver entered 
& continued in possession of the real estate for 
six years The ct. refused to restrain the grantor 
by injunction from distraining on the tenants. 
An order for a receiver ought to state distinctly, 
on the face of it, over what property the receiver 
is appointed. — Crow v. Wood (1850), 13 Beav. 
271 ; 51 E. R. 104. 

147. Contempt of court.] — Bilsborough 

v. Harvey (1893), 37 Sol. Jo. 784. 

148. Attornment of tenant to receiver — Not an 
attornment to owner.] — An attornment by a 
tenant of land to a receiver appointed by the Ct. 
of Ch. to collect the rentn, & payment of rent to 
such receiver, create a tenancy by estoppel between 
the tenant & the receiver, but do not enure to 
enable the person who is found ultimately to have 
the legal title to the land to treat the tenant as Ms 
tenant, & to distrain for rent. — Evans v. Mathias 


(1857), 7 E. & B. 690 ; 26 L. J. Q. B. 309 ; 29 
L. T. O. S. 209 ; 3 Jur, N. S. 793 ; 119 E. R. 1304. 

Effect of bankruptcy on landlord’s power to 
distrain.] — See Bankruptcy, Vol. V., pp. 956-964, 
Nos. 7837-7893. 

Effect of winding up of company on landlord s 
power to distrain.] — See Companies, Vol. X., 
pp. 908, 909, Nos. 0050-6607. 

Receiver appointed by mortgagee.] — See Nos. 
158, 159, post . 

See, generally, Receivers. 


Sub-sect. 5. — Lord of the Manor. 

149. On copyholders.] — The lord of a manor 
may avow for a rent issuing out of a copyhold. 
Laughter v. Humphrey (1596), Cro. Eliz. 524 ; 
78 E. R. 772. 

Annotation : — Mentd. Hughs v. Clubb (1722), 1 Com. 369. 

See, also, Copyholds, Vol. XIII., p. 102, 

1305 ; p. 157, No. 2027. 

150. Remainder-man In tail — Surrender of 
estate for life.] — If a man, seised in fee of a manoi 
holden in moieties by soccage & knight’s service, 
& of a parsonage appropriate, leases them for an 
entire rent, & on his death devises the manor for 
life, remainder in tail ; the remainder-man, on a 
surrender to him of the estate for life, may distrain 
on the lessee for an apportionment of the rent ; & 
a bar to his avowry must show the value of all the 
premises, & answer the rate of the apportionment. 
— Ewer v. Moyle (1600), Cro. Eliz. 771 ; 78 
E. R. 1002. 

Annotations : — Mentd. Smith v. MaJings (1607), Cro. Jac. 

160 ; Salts t>. Battersby, [1910] 2 K. B. 155. 

Heriot service.] — See Copyholds, Vol. XIII., 
p. 95, Nos. 1186-1194. 

Heriot custom.] — See Copyholds, Vol. XIII., 
p. 96, Nos. 1219, 1223-1225. 

Relief.] — See Copyholds, Vol. XIII., p. 99, 
Nos. 1256, 1262. 

Quit rents, etc.] — See Copyholds. Vol. XIII., 
p. 99, Nos. 1289, 1270, 1274. 

Amercement.] — See Copyholds, Vol. XIII., 
p. 101, Nos. 1290-1294. 

Fealty.] — See Copyholds, Vol. XIII., p. 101, 
No. 1298. 

Certum laetae.] — See Copyholds, Vol. XIII., 
p. 102, Nos. 1304, 1305. 


Sub-sect. 6. — Married Women. 

Legal proceedings by & against married women.] 
— See, generally , Husband & Wife. 

Rights of married women.] — See Married 
Women’s Property Act, 1882 (c. 75), s. 12. 

151. Rights of husband — After death of wife — 
Rent Arrears (Recovery) Act, 1540, c. 87.] — By 
above Act, (1) exors. may distrain upon the 
possession of a lessee at will for the whole arrears ; 
& (2) a husband after the death of the wife may 
distrain for arrears incurred before the coverture, 
of a rentcharge granted to her when sole for life. — 
Ognel’s Case (1587), 4 Co. Rep. 48 b ; 70 E. R. 1000. 
Annotations: — As to (1) Refd. Dixon v. Harrison (1669), 
Vaugh. 36 ; Shuttleworth v. Garnett (1688), Cartn. 90 ; 
Prescott v. Boucher (1832), 3 B. & Ad. 849 ; Thomas v. 
Sylvester (1873), L. R. 8 Q. B. 368 ; Apsden v. Seddon, 
Preston v. Seddon (1876), 46 L. J. Q. B. 353. As to (2) Refd. 
Anon. (1584), Owen, 4 ; Manbyt?, Soot (1602), 1 Keb. 837 ; 
Harding v. Howell (1889), 14 App. Cas. 307. Generally , 
Mentd. MHingston's Case (1608), 7 Co. Rep. 38 a ; day 
& Barnet's Case (1613), Godb. 236 ; Btukeley v. Butler 
(1614), Hob. 168 ; Chamberlalne v. Turner (1628), Cro. 
Car. 129 : Robins (or Coze) v. Warwick (1661), 1 Keb. 1, 
72 ; Wither head v. Harrison (1670), T. Jo, 2 ; Hool v. 
Bell (1696), 1 Ld. Raym. 172 ; St. David's Bp. v. Lucy 
(1099), 1 Salk. 184 ; Re Herbage Rents, Greenwich 
Charity Comrs. v. Green, [1896] 2 Oh. 811. 
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152. — .] — The wife of deft, in replevin 

had, at time of her marriage, the equity of re- 
demption in the locus in quo, which was then 
settled to her separate use. She was allowed to 
enjoy the property ; & she & deft., or he in her 
name, let it to pltf., she receiving the rents until 
she died. Deft, then distrained for rent subse- 
quently accruing i—Held : it was not lawful for 
him to do so. — Howe v. Scarrott, Sharp v. 
Scarrott (1859), 4 H. So N. 723; 28 L. J. Ex. 
325 ; 157 E. R. 1026. 

153. .] — The husband having himself an 

interest in his wife’s real estate during their joint 
lives, was capable of creating a term out of that 
interest, So did so ; So during that term the reversion 
of it, that is, the right to the possession at the end, 
or sooner determination, of the term, was in the 
husband only. He was the person to whom by the 
contract contained in the lease with pltfs., the 
tenant for the term was bound to deliver up the 
land on its determination ; he alone could distrain, 
the right of distress being incident to the reversion 
(Parke, B.). — Harcourt v. Wyman (1849), 3 
JExch. 817 ; 18 L. J. Ex. 453 ; 13 L. T. O. S. 213 ; 
fl54 E. R. 1075. 


Sub -sect. 7. — Mortgagors and Mortgagees. 


A. Mortgagors. 

See Judicature Act, 1873 (c. 66), s. 25 (5). 

154. In possession — Distrains as bailiff of 
mortgagee.] — (1) The right of a person to do an 
act with regard to the property of another, depends 
upon the authority or right which he really has 
to do the act, So not upon that which he says he 
has. Therefore, if a person, having authority to 
distrain for rent due to another, says at the time 
that he distrains for rent due to himself, he may 
nevertheless justify as bailiff of the other. 

(2) A want of notice does not render a distress 
invalid. 

(3) If a lessor having mtged. his reversion, is 
permitted by the mtgee. to continue in the receipt 
of the rent incident to that reversion, he, during 
such permission, is presumptione juris authorised, 
if it should become necessary, to realise the rent 
by distress. So to distrain for it in the mtgee. ’s 
name, as his bailiff. 

Semble : (4) a pltf. in replevin will not be allowed 
to reply to a cognisance by traversing the facts 
of the tenancy So the rent being in arrear, So also 
the authority to distrain as bailiff. 

(5) A notice is not essential to the validity of the 
distress at all, although it is necessary by Distress 
Act, 1689 (c. 5), s. 1, in order to authorise a regular 
sale (Alderson, B.). — Trent v. Hunt (1853), 9 
Exch. 14 ; 1C. L. R. 752 ; 22 L. J. Ex. 318 ; 22 
L. T. O. S. 23 ; 17 Jur. 899 ; 1 W. R. 481 ; 156 
E. R. 7. 


Annotations: — As to (1) Reid. Woolston v . Ross, [1900] 
1 Ch. 788. As to (2) Reid. Re Roundwood Colliery Co., 
Lee v. Roundwood Colliery Co. (1897), 86 L. J. Ch. 186. 
As to (3) Polld. Snell v . Finch (1863), 13 0. B. N. S. 651 ; 
Reece v. Stronsberg (1885), 54 L. T. 133. Reid. Jolly 
v. Arbnthnot (1859), 4 De G. & J. 224 ; Christchurch, 
Oxford v. Buckingham & Chandos (1864), 17 C. B. N. 8. 
391; Kearsley v. Philips (1883), 11 Q. B. D. 621. 
Generally, Mentd. Cadle v. Moody (1861), 30 L. J. Ex. 385. 

155 . .] — A., the lessee of premises, 

granted an underlease to B., So then mtged. the 
premises to 0., & afterwards sold the equity of 
redemption to D. D. paid off the mtge., obtaining 
from the mtgee. an authority to receive the rent 
So an undertaking to execute a conveyance when 
required, So, before the execution of the conveyance 
to him, D. distrained for rent accruing in his time : 


— Held : the distress was lawful. — Snell v* 
Finch (1863), 13 C. B. N. S. 651 ; 1 New Rep. 
328 ; 32 L. J. C. P. 117 ; 7 L. T. 747 ; 9 Jur. N. S. 
333 ; 11 W. R. 341 ; 143 E. R. 258. 

Annotations : — Refd. Christchurch, Oxford v. Buckingham Sc 

Chandos (1844), 17 O. B. N. 8. 391 ; Kearsley v. Philips 

(1883), li Q. B. D. 621 ; Reece v. Strousberg (1885), 

54 L. T. 133. 

156. -.] — A mtgor. in possession has, 
in the absence of interference by the mtgee., an 
implied authority from the mtgee. to distrain upon 
the tenant of the mortgaged property for the rent 
due in respect thereof ; So, although it may be 
necessary for the mtgor. to justify the distress as 
bailiff of the mtgee., it is not necessary that the 
distress should be made in the mtgee. ’s name. — 
Reece v. Strousberg (1885), 54 L. T. 133 ; 50 
J. P. 292, D. C. 

157 . Authority to mortgagee to collect 

rents subsequently revoked.] — Deft, was mtgor. in 
possession, having mortgaged to H. in 1834. 
Deft., in 1838, demised the premises to pltf. at 
an annual rent, payable quarterly ; So in 1840 he 
gave H. an authority to receive the rent of the 
premises, described as occupied by pltf. So belonging 
to deft. H. communicated this authority to pltf. 

50 gave him notice not to pay rent to deft, but to H. 
Pltf. accordingly paid several quarters’ rent to 
II. : but, shortly before Michaelmas 1841, when the 
quarter’s rent mentioned in the avowry became due, 
deft, gave notice to pltf. not to pay it to H. but 
to deft. Pltf. paid to neither ; So deft, distrained. 
At that time, a small arrear of interest was due from 
deft, to H. under the mtge.; — Held: (1) the 
authority So payments of rent effected no change 
in the tenancy, So the issue on the plea of non 
tenuit must be found for deft ; (2) the issue on the 
plea of reins in arrere must also be found for deft, 
since, if the facts proved amounted to a defence, 
they ought to have been made the subject of a 
special plea. But semble : the facts did not 
amount to a defence. — Wheeler v. Branscombe 
(1843), 5 Q. B. 373 ; 1 Dav. So Mer. 406 ; 13 
L. J. Q. B. 83 ; 2 L. T. O. S. 187 ; 7 Jur. 1131 ; 
114 E. R. 1290. 

Annotation: — As to (1) Reid. Underhay v. Read (1887), 

58 L. T 457. 

158. After appointment of receiver by mortgagee 
— No power to distrain — Conveyancing Act, 1881 
(c. 41), ss. 19, 24.] — A mtgee. appointed a re- 
ceiver of the income of the mtged. property under 
the above Act, So gave notice of the appointment 
to the mtgor. The mtgor. nevertheless distrained 
for rent becoming due after the appointment of the 
receiver. The mtgor. claimed to distrain for the 
protection of the property, alleging that the re- 
ceiver had been negligent in collecting the rent : — 
Held : an injunction must be granted to restrain 
the mtgor. from interfering with the receiver, or 
receiving the rent. Semble : even if the mtgor. 
had proved negligence on the part of the receiver, 
distraining for the rent was not the proper mode of 
protecting his interests. — Bayly v. Went (1884), 

51 L. T. 764. 

159 . .] — Where a mtgee. of a 

leasehold house has appointed a receiver of the 
rents So profits under sect. 19 of the above Act, 
a distress for arrears of rent levied by the mtgor., 
without any authority from the receiver, is illegal., 
So long as the receivership is in force. So the noticed 
to the tenant of the appointment has not been 
withdrawn, no valid distress can be levied except 
by the receiver or some person authorised by him. 
— Woolston v . Ross, [1900] 1 Ch. 788 ; 69 
L. J. Ch. 363 ; 82 L. T. 21 ; 64 J. P. 264 ; 48 W. R. 
556. 
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Distress. 


Sect. : Subject. 7, B . (a) i .] 

B . Mortgagees. 

(a) Against Mortgagor. 
i. Under Attornment Clause. 

160. Mortgagor as tenant by attornment.] —A 

mtge. deed, reciting a loan of £850 at 5 per cent, 
interest, contained an agreement that the mtgor., 
during his occupation of the mortgaged premises, 
should yield Sc pay for the same to the mtgee. the 
yearly rent or sum of £50 payable half-yearly, Sc 
that it should be lawful for the mtgee. to use such 
remedies by distress & sale for the recovery of 
the said rent as landlords have on common demises ; 
provided that the reservation of such rent should 
not prejudice the mtgee. ’s right to enter Sc evict 
the mtgor. at any time after default made in pay- 
ment of the monies secured, or any part thereof : — 
Held : after default made in payment of the 
principal Sc of one half-year’s rent, the mtgee. 
might eject the mtgor. without any notice to quit, 
though he had treated the mtgor. as tenant by 
distraining on him for a previous year’s rent. — 
Dob d. Gakrod v . Olley (1840), 12 Ad. Sc El. 
481 ; 4 Per. & Dav. 275 ; 9 L. J. Q. B. 379 ; 4 
Jur. 1084 ; 113 E. R. 894. 

Annotations : — Apld. Doe d. Snell v. Tom (1843), 4 <£. B. 

615; Metropolitan Counties Assce. v. Brown (1859), 

4 H. &N. 428. Consd. Jolly v. Arbuthnot (1859), 4 De G. & 

J. 224. 

161. .] — Proviso in a deed of mtge. ; 

A. agrees “ to become tenant ” to C. Sc D. of the 
premises, etc., “ at their will Sc pleasure, at Sc 
after the rate of £25 4s. per annum , payable 
quarterly.” A. remained in possession under this 
agreement for two years, Sc paid a year’s rent ; 
after which the lessors distrained for four quarters’ 
rent : — Held : A. was tenant at will, Sc not from 
year to year. — D oe d. Bastow v. Cox (1847), 
11 Q. B. 122 ; 17 L. J. Q. B. 3 ; 10 L. T. O. S. 
132 ; 11 Jur. 991 ; 116 E. R. 421. 


162. & contract.] — A mtge. deed* 

executed by the mtgor. only, contained a clause, 
whereby “ for the more effectual recovery of the 
interest, the mtgor. did attorn Sc become tenant 
to the mtgee. of the premises, at the yearly rent 
of £40, to be paid half-yearly, so long as the 
principal sum remained secured.” The mtgor. 
continued in possession, Sc made several of these 
half-yearly payments : — Held : the subsequent 
occupation, connected with the covenant, created 
the relation of landlord Sc tenant, Sc the mtgee. 
might distrain for a half-yearly payment in arrear. 
— West v. Fritche (1848), 3 Exch. 216 ; 18 
L. J. Ex. 50 ; 12 L. T. O. S. 223 ; 13 J. P. 170 ; 
154 E. R. 822. 


Annotations : — Consd. Jolly v. Arbuthnot (1859), 4 Do G. & 
J. 224. Apld. Morton e. Woods (1868), L. R. 3 Q.B. 658. 
Distd. Gibbs v. CruikBhank (1873), 28 L. T. 104 ; Scobie 
v . Collins, [1895] 1 Q. B. 375. 

163. Receiver.] — A receiver of a" estate 

was appointed by a mtgor. Sc mtgee. ooth 

joined m the appointment, Sc gave hi *>ower of 
distress Sc entry, Sc the mtgor. attorned as tenant 
to the receiver at a rent of £3,500. The deed 


recited all the facts relating to the mtge. Sc pro- 
vided that nothing in the deed should abridge the 
rights of the mtgee. The mtgor. afterwards 
became bkpt. Sc the receiver distrained for £3,500. 
Upon this being claimed by the mtgee., by a party 
under a bill of sale & by the assignees of the 
mtgor. ; — Held : the validity of the distress 
depended upon the existence of a tenancy to the 
receiver ; such a tenancy was created, pursuant 
to the intention of all parties, by the attornment 
of the mtgor. to him, with the consent of the mtgee., 
Sc the express power of distress was not a power 
in gross, but annexed to the tenancy, Sc the 
distress was valid, entitling the mtgee. to the pro- 
duce of it. — Jolly v. Arbuthnot (1859), 4 
De G. & J. 224 ; 28 L. J. Ch. 547 ; 33 L. T. O. S. 
263 ; 23 J. P. 677 ; 5 Jur. N. S. 689 ; 7 W. R. 
532 ; 45 E. R. 87, L. C. 


Annotations : — Distd. Hampson v. Fellows (1868), 37 


PART II. SECT. 4, SUB-SECT. 7.— 
B. (a) i. 

160 i. Mortgagor as tenant by attorn- 
ment .] — A mtge. contained the usual 
clauses us to entry, etc., on default, 
with power to distrain for arrears of 
interest, 8c that until defanlt, the 
intgors. should have quiet possession 
&, in addition, the following provision 
& variation : “ the mtgor. doth 

reloase to the co. all his claims upon 
the said lands, & doth attorn to 8c 
become tenant at will to the co., sub- 
ject to the said proviso ” : — Held : 
there was no reservation of rent en- 
titling the mtgee. to claim a landlord’s 
right, as against an execution creditor, 
of a year’s arrears of interest on their 
mtge. before removal of goods on 
mortgaged premises by the sheriff. — 
Trust & Loan Co. v. Lawrason 
(1885), 10 8. C. It. 679.— CAN. 

100 ii. .] — A mtge. of lands 

contained a sjiecial attornment clause 
whereby the mtgor. became tenant 
of the lands to defts. at a yearly 
rental equal to the interest on the 
amount of the loan to be paid at the 
times appointed for the payments of 
interest. This mtge. was not exe- 
cuted by the mtgee. : — Held : the 
relation of landlord & tenant was 
validly created between the parties, 
& on default of any payment of interest 
the mtgee. might distrain for a year’s 
rent under the attornment clause, & 
take any goods upon the premises, 
whether belonging to the mtgor. or 
not, 8c make a valid sale of same. — 
Linstead v. Hamilton Provident & 
Society (1896), 11 Man. L. R. 

-CAN. 

160 111. -.] — ritf. sued defts. in 


trespass & trover for seizing & selling 
her crops under a warrant of distress 
issued by them directing their bailiff 
to levy the amount of arrears of in- 
terest due on a mtge. given them by R., 
the lessor of pltf., on the land on which 
the crops had been grown. The mtge. 
contained the usual provision that 
defts. might distrain for arrears of 
interest. It also contained an attorn- 
ment clause by which the mtgor. 
became a tenant to defts. of the land 
at a yearly rental equal to the amount 
of interest payable on the mtge. : — 
Held : under R. S. M., c. 46, s. 2, the 
distress was wholly illegal as deft, 
could only take the goods of the mtgor. 
for arrears of interest due by him. — 
Miller v. Imperial Loan & Invest- 
ment Co. (1896), 11 Man. L. R. 247.— 

1 60 iv. . ] — An attornment olause 

in a mtge. is valid if it constitutes a 
real relation of landlord 8c tenant 
between mtgee. & mtgor., & a distress 
levied for the rent is good, though the 
rent reserved is sufficient during the 
term specified in the mtge., viz. ten 
years, to repay the principal money 8c 
interest thereon at 7 per cent. — 
Massey -Harris Co. v. Young (1905), 
37 N. B. R. 107.— CAN. 

100 v. .] — a mtge. on land con- 

tained the following two clauses : 
“ (1) for the purpose of better securing 
the punctual payment of the interest 
I, the mtgor., do hereby attorn tenant 
to the mtgee. at a yearly rental equi- 
valent to the annual Interest secured 
hereby, to be paid yearly the legal 
relation of landlord & tenant being 
hereby constituted; (2) if I shall make 
default in payment of any part of the 


said principal or interest at any day 
or time hereinbefore limited for the 
payment thereof it shall & may be 
lawful for them & I do hereby grant 
full power 8c license to the mtgee. to 
enter, seize 8c distrain upon the said 
lands & by distress warrant to recover 
by way of rent reserved as in the case 
of a demise of the said lands as much 
of said principal & interest as shall 
from time to time bo or remain in 
arrear 8c unpaid as in like case of dis- 
tress for rent ” ; — Held : while the 
agreement under the first clause was 
valid, the legal relation of landlord 
8c tenant boing actually created there- 
under at a rent resorved the same as 
the Interest, which was fair & reason- 
able, & payable at stated times, the 
second clause was inconsistent with 
the actual attornment clause 8c merely 
aimed at conferring for further security 
a license to distrain for a debt ; it was, 
therefore, impeachable by third parties, 
including a liquidator of the mortgagor 
oo, appointed under Dominion wind- 
ing-up Act ; even as against the mtgor. 
the clause, which should be construed 
strictly, did not give a right of dis- 
traint for principal made payable 
under the acceleration olause . — He 
Crobsen Metal Works, Ltd., [1920] 
3 W. W. R. 197 *, 53 D. L. It. 341 ; 
30 Man, L. R. 503.— CAN. 

160 vi. .] — The fact that a dis- 
tress by a mtgee. is made under an 
attornment olause does not remove 
the limitation of Distress Ordinance, 
o. 34, O. O. s. 5, that a distress by a 
mtgee. must be confined to the goods 
of the mtgor. or his assigns. — Con- 
federation Life Assoon. v. Wood, 
[19221 1 W. W. R. 760. — CAN. 
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L. J. Ch. 094. Apld. Morton v . Woods (1869). L. R. 4 

8 . B. 293. Oonsd. Re Threlfall, Ex, p, Queen's Benefit 
Idg. Soc. (1880), 16 Ch. D. 274. Apld. Kearsley v. Philips 
(1883), 11 Q. B. D. 621. Held. Re Roberts, Ex p . Hill 
(1877). 6Ch. D.63. 


164. .] — A mtge. deed contained the usual 

attornment clause by the mtgor., & the rent 
reserved thereunder coincided with the interest 
payable on the principal debt. The mtgor. 
having gone into liquidation, the mtgees. dis- 
trained under the attornment clause for arrears 
of rent, & the distress realised more than the arrears 
of interest then due : — Held : the mtgees., in the 
absence of any provision to the contrary in the 
mortgage deed, were entitled, as against the 
trustee in liquidation, to retain the surplus proceeds 
of the distress in payment pro tanlo of the principal 
due to them under the mtge . — Re Betts, Ex p. 
Harrison (1881), 18 Ch. D. 127 ; 60 L. J. Ch. 
832 ; 46 L. T. 290 ; 30 W. R. 38, C. A. 

165. .] — n e Knight, Ex p. Voisey, No. 

107, ante. 

166. .] — (1) The relationship of landlord 

& tenant may be created by a mtge. deed, & there- 
fore, in an action for recovery of land by mtgees. 
from a mtgor. in possession under a mtge. 
deed creating a tenancy between them, the writ 
may be specially indorsed under R. S. C., Ord. 3, 
r. 6 (F), so that Ord. 14, will apply, & final judg- 
ment may be ordered. 

(2) The partner have agreed that to the relation- 
ship of mtgor. & mtgee. shall be superadded the 
relationship of landlord & tenant. It has been 
done for long series of years for the purpose 
of giving the mtgee. a better remedy than he 
would otherwise have, & it has been recognised 
. . . that the fact of giving him power to distrain 
puts the mtgee. in the position of landlord 
(Cave, J.). — Daubuz v. Lavington (1884), 13 
Q. B. D. 347 ; 63 L. J. Q. B. 283 ; 61 L. T. 206 ; 
32 W. R. 772, D. C. 


Annotation : — Aa to (1) Folld. Hall v. Comfort (1886), 18 
Q. B. D. 11. 


167 . .] — jf a mtge. is created by way of 

demise for a term of years, & the mtgor. attorns 
& becomes tenant to the mtgee. at a certain rent, 
the relation of landlord & tenant is created, & 
upon failure to pay the rent the mtgee. is entitled 
to distrain the goods even of a stranger. J. being 
lessee for a term of years, demised to P., by way 
of mtge., all his interest in the term save one day, 
& J. attorned & became tenant to P. at a certain 
rent. J., being mtgor., let the mortgaged premises 
to K. who assigned his goods thereon to R. The 
rent due from J . to P. being unpaid P. distrained 
the goods assigned by K. to R. No rent was then 
due from K. R. having brought an action against 
P. for the seizure of the goods : — Held : by the 
attornment J. had become tenant to P., & the 
distress was lawful. — Kearsley v. Philips (1883), 
11 Q. B. D. 621 ; 62 L. J. Q. B. 681 ; 49 L. T. 
435; 81 W. R. 909, C. A. 

108. Second mortgage — Estoppel as to 

legal estate In mortgagee.] — Morton v . Woods, 
No. 68 , ante . 

109 . Omitting attornment clause.] — 

Re Johnson, Ex p . Hyde v. Cash (1897), 41 
Sol. Jo. 368. 

170. Notice required.] — By a mtge. deed 

it was provided that the mtgor. in the event of his* 
making default in payment of the sums advanced 
to him, should immediately, or at any time after 
such default, hold the mortgaged premises as yearly 
tenant to the mtgees. from the date of the deed at 
a specified rent, & that they should have the same 
remedies for recovering the rent as if the same had 
been reserved upon a common lease. The mtgor. 


having made default, the mtgees. without having 
given hi m any notice of their intention thence- 
forward to treat him as a tenant, distrained, after 
the lapse of more than a year from default as for 
a year’s rent in arrear : — Held : not having given 
him notice of their intention to treat him as a 
tenant they were not entitled to distrain. — 
Clowes v, Hughes (1870), L. R. 5 Exch. 160 ; 
39 L. J. Ex. 62 ; 22 L. T. 103 ; 34 J. P. 344 ; 18 
W. R. 459. 


171. Effect of assignment of mortgage — With- 
out notice — Tenancy not determined.] — A tenant 
at will cannot put an end to his tenancy, even by 
an assignment, without giving notice to his land- 
lord. 

J. W. H., being tenant of copyhold premises, 
granted a lease for 21 years, from Christmas, 1823, 
renewable for another term of 21 years. In 1823 
he died, & H. H., L. H., & R. H. were admitted 
tenants by the lord as devisees. Previous to 
1847, L. H. married A. Y. B., & in January of that 
year H. H., R. H., A. Y. B., & L., his wife, granted 
a lease of the premises to M. for 21 years, from 
Christmas, 1844, with covenant for further renewal, 
M. having previously purchased the interest of the 
preceding lessee. In May, 1847, M. leased to Q., 
who, in July of the same year, executed a mtge. of 
the premises to deft. By this deed Q. granted & 
demised the residue of bis term except one day 
to deft., with a proviso for redemption on payment 
of principal & interest at certain periods, & 
covenants for payment of the principal & interest. 
The deed also provided that Q. should hold the 
premises as tenant at will of deft, at a yearly rent, 
for which rent deft, might distrain, & that the rent 
thereby reserved should go in satisfaction of the 
principal & interest, & the residue (if any) to Q. 
Q. subsequently assigned to F. without notice 
to deft., & the rent above reserved being in arrear, 
deft, distrained on the premises in pursuance of the 
above power. The warrant was to distrain the 
goods of Q. Pltf.’s goods, being on the premises, 
were taken : — Held : the above deed created a 
tenancy at will, which was not put an end to by the 
assignment to F. without notice to deft., & the 
distress was regular. — Pinhorn v. S ouster (1853), 
8 Exch. 703 ; 1 C. L. R. 99 ; 22 L». J. Ex. 266 ; 21 
L. T. O. S. 92 ; 1 W. R. 336 ; 155 E. R. 1560. 


Annotations : — Apld. Brown v. Metropolitan Counties, etc. 
Soc. (1859), 1 E. & E. 832. Distd. Hampson v. Fellows 
(1868), 37 L. J. Ch. 694. Apld. Kearsley v. Philips (1883), 
11 Q. B. D. 621. Refd. Jolly v. Arbuthnot (1859), 4 
Do G. & J. 224 ; Tumor v. Barnes (1862), 2 B. & S. 
435 ; lie Potter & Ferrige, Ex p . Parke (1874), 43 L. J. 
Bey. 139 ; Re Threlfall, Ex v. Queen’s Benefit Bldg. 
Soc. (1880), 16 Ch. D. 274 ; Re Betts, Ex p . Harrison 
(1881), 18 Ch. D. 127. Mentd. Re Lord & Copper Miners 
Co. (1854), 3 Eq. Rep. 197 ; Melling v. Leak (1855), 
16C.B. 652. 


172. Arrears due before assignment — 

Whether assignee may distrain for.]— ( 1 ) Pltf. 
mortgaged his interest in leasehold premises & his 
goods thereon to V. & others ; V. & others by deed 
assigned the mtge., the debt & arrears of interest 
then due, & all their rights under the mtge., to 
defts. The mtge. deed contained a clause, “ to 
the intent that the said Y. & other's, their exors. 
& assigns, may have for the recovery of the interest 
accruing on the principal money secured, the same 
powers of entry & distress as are by law given to 
landlords for the recovery of rent in arrears, the 
said B., pltf., doth hereby attorn & become tenant 
from year to year to the said V. & others, their 
exors. & assigns, of the said premises, at the yearly 
rent of £125.” Pltf. remaining in possession of 
the premises & goods, defts., after the assignment 
to them, entered & seized goods for arrears of 
interest due before the assignment ; — Held : defts • 
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Distress. 


Sect, 4. Who may distrain : Sub-sect. 7. B. (a) i, 
& it & ( b ) * } 

could not justify such seizure under that clause ; 
such clause operated as a creation of a tenancy, 
for the purpose of giving such rights of distress as 
would anse under such tenancy; V. & others, 
having conveyed away their estate before the 
seizure, could not have distrained either at common 
law or under 4 & 5 Ann, c. 3, as. 9 & 10. 

(2) Supposing such clause could be construed as 
a mere personal licence to V. & others to seize 
chattels ; Semble : as such it could not be trans- 
ferred to them ; neither could they act under it 
at a different time & for a longer period than they 
womhzve had the right of distress as landlords, 
& defts. could not justify the seizure as their 
servants. — Brown v. Metropolitan Counties, 
s <£iety (1859), 1 E. & E. 832 ; 28 L. J. Q. B. 
?L L * t - °- S. 162 : 6 Jur. N. S. 1028 ; 7 
W.R. 477 ; 120 E. B. 1123 ; subsequent proceedings , 
subnom. Metropolitan Counties Assurance Co. 
v. Brown, 4 H. & N. 428. 

A rmotations :~~A s to (1) Refd. Turner v. Barnes (1862), 2 
«, s * *35 ; Be Potter, Ex p. Park (1874), De Colyar’s 

PrWn Ca ?i°«^? 5 nn (2 > Re * d - Re I>avl8 & CO., 

Exp. Rawlings (1888), 22 Q. B. I). 193. 

173. Death of mortgagor — Determination of 
tenancy— Effect of payment of interest by heir.] — 
A mtge. contained the usual attornment clause ; 
the mtgor. attorned tenant to the mtgees., & during 
his life paid the interest on the mtge. ; he died 
intestate, & his heir-at-law entered into possession 
<& for a time continued to pay the interest. The 
mtgees. subsequently distrained for arrears of 
interest : Held: the original tenancy was deter- 
mined by the death of the mtgor., & no new 
tenancy was created between the mtgees. & the 
heir by the mere payment of interest. — Scobie v. 

B - 375 ; 01 L. J. Q. B. 10 ; 
71 iJ» T * 775 * 1 Mans. 491; 15 R. 6. 

Ail? « ct °* bankruptcy — Right of mortgagee to 
distrain under attornment clause.] — See Bank- 
ruptcy, Vol. V., p. 958, Nos. 7855-7857. 

Agreements as to distress.] — See Ban k- 
V > P* 962 ’ Nos * 7878-7885. 

a sale ’]—Sec Bills of Sale, 

Vol. VII., p. 24, Nos. 113-116. 

ii. Under Agreement Other than Attornment Clause. 

* 7 ?* P ?£ er t0 mstrain ln “ like manner as for 
rent, j— -Mtgee., under a special power in the 
mtge. deed, enabling him to distrain for arrears 

* ln raaimer as for rent,” distrained 
alter the date of the demise in the declaration, but 
for arrears due before such demise, the mtgor. 
having, without any express provision in the deed 
enabling him so to do, continued in possession : — 


Held : such distress did not amount to a recogni- 
tion of the mtgor. as tenant, so as to disable the 
mtgee. from bringing ejectment. — Doe d. Wilkin- 
son v. Goodier (1847), 10 Q. B. 957 ; 10 L. J. Q. B. 
435 ; 11 Jur. 892 ; 116 E. R. 303. 

Annotatism • — Ram -mv*- — Comities Assce. Soc. v. 

175. — — ■.] — (1) Certain premises were let to 
pltf. by P., who had previously mortgaged them 
to defts., the trustees of a benefit building society, 
to secure payment of subscriptions, etc., which 
might become due from him to the society. The 
mtge. deed gave power to defts. to distrain the 
goods of P., on the premises, for arrears of sub- 
scriptions due to the society, as for rent due on a 
demise. Defts. distrained on the premises for 
subscriptions due from P., & seized pltf.’s goods. 
Pltf. replevied the goods, &> recovered in the action 
of replevin, in the county ct., as damages, tb) 
amount of the expenses of the replevin bor 
Having sustained further consequential dam&< 
by reason of the seizure of his goods, he sul 
quently brought an action of trespass in 'uie 
superior ct., to recover these damages, & also in 
respect of the trespass to the land : — Held : the 
judgment in replevin was a bar to the action in 
respect of trespass to the goods, inasmuch as the 
special damage was recoverable in the action of 
replevin. With respect to the trespass to the land, 
the judgment in replevin was no bar to the action ; 
but defts. were entitled to the verdict on a plea 
of not possessed, inasmuch as they had done no 
act to recognise pltf. as a tenant. 

(2) The party whose goods have been wrongfully 
seized has a choice of remedies open to him. He 
may bring trespass to recover damages for the 
taking of the goods, but it may be that this remedy 
is inadequate, & the immediate recovery of the 
goods themselves may be of greater consequence 
to him than the recovery of damages (Bovill, C. J.). 

(3) No damages for injury by entry on the land 
or the taking of the fixtures can be recovered in 
replevin (per Cur.).— Gibbs v. Cruikshank (1873), 
L. R. 8 C. P. 454 ; 42 L. J. 0. P. 273 ; 28 L. T. 
73* . ,Q7 t -p 744 . 21 W. R. 734. 

to (1) Refd. Smith v. Enright (1893), 63 
Generally , Mentd. Dover t\ Child (1876), 

176. Clause purporting to be attornment clause.] 

— By an indenture between A. & B., holders of 
shares in a benefit building society, & 0. & D., 
trustees of the society, reciting that A. & B. were 
entitled to a certain sum out of the funds thereof 
in respect of their shares therein, & that, for the 
security of all the payments to become due in 
respect of the said shares, A. & B. had agreed to 
execute the assurance thereby made, A. & B. 
conveyed certain premises to 0. & D. as such 


• VV 9 W | V • JL » I 

Annotations : — As 
L. J. Q. B. 220. 


34 L 
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PART II. SECT. 4, SUB-SECT. 

B. (a) II. 

t a fnJ^ ence '^ir ^ ni ^°* of land con- 
tained no attornment; clause, & no 

orea «n? the relation 
of landlord <fc tenant between the 
mtgora. & mtgees., but it provided 

JSL by the ratgors., until 

default , that no default in payment 
°S? instalment for two months 
become due: & that on 
aerault in payment of any instalment 
might distrain therefor, 
« by distress warrant reoover by way 
£ ^served, as & the case of a 
k ^ £ be ^d lands, so much as 
arre ar. The first instal- 

£ ov -k- 187 - 9 ’ * 

wic«uur on uct. 6, 


Ibis right to distrain 

th?^,kfnff e nf 0 2 nc f’ & “d not warrant 
the taking of a stranger’s goods upon 


ft® Promises. — Laing v. Ontario 

C0 * (1881), 46 

f fT , L~~J' be right to distrain 
Jp^rost given by the statutory 
distress clause under Short Forms 
I® a mere personal licence, not 
justifying a mtgee. in distraining goods 
ofcbor than those of the mtgor. — 
McDermott e. Fraser (1915), 8 
W. W. R. 106; 23 D. L. R. 430; 25 
Man. L. R. 208.— CAN. 

a. Express _ power. ] — One of several 
Jru s tco8 of a building society, to which 
pltf .had mortgaged his property, issued 
a distress for rent reserved by the 
tSISm- : Ueldspltf., although a mtgor., 
J^yiPfder the express provisions of 
the mtge., bo treated as tenant of the 

(LSvfiT^AUS® v,Lee(1871 >’ 2 v * R- 

,, b. .] — A clause in a mtge. 

that the mtgor. shall continue in pos- 


session, coupled with his occupation 
in pursuance of it, & with a covenant 
for distress, in accordance with 27 & 
28 Viet. c. 31, Sched. 2, el. 5, creates 
the relation of landlord & tenant at 
a fixed rent : — Held : by the indenture 
of mtge. set out, the tenancy created 
was until the day of repayment of the 
principal, for a determinate term, & 
thereafter a tenancy at will at an 
annual rent, incident to which tenancy 
was the right of distraining upon the 
goods of third persons upon the 
premises.— Royal Canadian Bank 
v. Kelly (I860), 19 C. P. 196.— CAN. 

°* vl-M., in May, 1873, 

mortgaged land to deftL to secure 
payment of money by instalments, & 
it was provided that in case of default 
defts. might distrain. M. made an 
assignment & pltf., as his assignee, 
entered on the land, which was in 
M. s possession, tic took possession of 
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trustees, upon trust to permit A. & B. to receive 
the rents until default in payment of their con- 
tributions ; with a power to C. & D., the trustees 
for the time being of the society, to appoint a 
person to receive the rents, in case of default, & a 
power of sale in the like event, etc. The deed also 
contained a clause whereby A. & B. agreed “ to 
become tenants of the parties hereto of the second 
part, & to the trustees for the time being of the 
society, of the premises hereby demised, hence- 
forth during their will, at the net yearly rent of 
£200, payable on the usual quarter days ” : — 
Held : this indenture did not operate as a demise, 
so as to sustain an avowry alleging a tenancy under 
the trustees at the yearly rent of £200, the general 
scope of the deed being altogether inconsistent with 
such a construction. — Walker v . Giles (1849), 0 
C. B. 662 ; 18 L. J. C. P. 323 ; 13 L. T. O. S. 209 ; 
14 L. T. O. S. 41 ; 13 Jur. 588, 753 ; 136 E. R. 
1407. 

Annotations : — Consd. Brown v. Metropolitan Counties, etc. 
Soc. (1859), 1 E. & K. 832 : Turner v. Barnes (1862), 
2 B. <& 8. 435. Refd. Doe a. Dixie v. Davies (1851), 7 
Exch. 89 ; Pinhora v. Souster (1862), 8 Exch. 138 ; Pin- 
horn v. Souster (1853), 8 Exoh. 763 ; Be Potter, Ex p. 
Park (1874), De Colyar’s County Court Cases, 235 : lie 
Betts, Ex p. Harrison (1881), 18 Ch. D. 127. Mentid. 
Barnard v. Pilsworth (1849), 6 C. B. 698, n. ; Thorn v. 
Croft (1866), L. R. 3 Eq. 193 ; Be Royal Liver Friendly 
Soc. (1870), L. R. 5 Exch. 78. 

177 , .]— -T. being tenant at will at a yearly 

rent, died leaving rent in arrear, the next day the 
lessor distrained on the premises, which were then 
occupied by T.’s servants ; his widow came into 
occupation the day after, & subsequently took 
out administration to her husband : — Held : 
the distress was not justified under 8 Ann c. 14, 
ss. 6 & 7, as it was not made “ during the possession 
of the tenant from whom the rent became due.” — 
Turner v . Barnes (1862), 2 B. & S. 435 ; 31 
L. J. Q. B. 170 ; 6 L. T. 418 ; 26 J. P. 628 ; 9 
Jur. N. S. 199 ; 10 W. R. 561 ; 121 E. R. 1135. 
Annotation Refd. Scohie v. Collins, [1895] 1 Q. B. 375. 

178, Licence — Not assignable by mortgagee.] — 

Brown v. Metropolitan Counties, etc. Society, 
No. 172, ante. 

179 , J — An agreement for the hire, 

& ultimate purchase by the hirer, of specified 
articles of furniture, provided that, on payment 
by the hirer of an agreed price, which was to be 
paid in a fixed number of periodical instalments, 
the articles should becomes his property, but that, 
until the agreed price had been fully paid, they 
should remain the property of the lender. It was 
further provided that, if default should be made 
in the punctual payment of the hire, the lender 
might immediately enter upon the dwelling-house 
of the hirer, & take possession of, & remove & 
sell the goods. During the currency of this agree- 
ment the lender assigned all interest under the 
agreement to a person who had lent him money, as 


security for the advance, authorising him, if 
default should be made in repayment of the loan 
as agreed, to exercise all the powers contained in 
the hiring agreement, until the balance due to him 
should have been repaid : — Held : (1) this assign- 
ment was not a bill of sale within the meaning of 
Bills of Sale Act, 1878 (c. 31), s. 4 ; (2) the license 
to enter & take possession of the goods was not 
capable of being assigned ; (3) the assignment of 
the instalments which accrued due under the hiring 
agreement after the commencement of the bkpcy. 
of the assignor was valid as against the trustee 
in bkpcy . — Re Davis & Co., Ex p. Rawlings 
(1888), 22 Q. B. D. 193 ; 37 W. R. 203 ; 5 T. L. R. 
119, C. A. 

Annotations : — As to (1) Refd. Be Davie, Ex p. Rawlings v. 

Pipe (1888), 60 L. T. 157. As to (3) Refd. Wilmot v. 

Alton, [1897] 1 Q. B. 17. 

180. Express power — Not so beneficial as 
attornment clause — Carrying Implied right to 
distrain.] — Sometimes a mtge. deed is made 
without any attornment clause, but it contains an 
express power for the mtgee. to enter & distrain. 
Such a power is not so beneficial to the mtgee. as 
a power of distress which is by law incident to the 
attornment clause (Lindley, L.J .). — Re Willis, 
Ex p. Kennedy (1888), 21 Q. B. D. 384; 57 
L. J. Q. B. 634 ; 59 L. T. 749 ; 36 W. R. 793 ; 
sub nom. Re Willis, Ex p. Trustee, 4 T. L. R. 
637 ; sub nom . Re Willis, Ex p. Willoughby de 
Eresby (Lady), 5 Morr. 189, 0. A. 

Annotations : — Refd. Mumford v. Collier (1890), 25 Q. B. D. 

279 ; Stevens v. Marston (1890), 60 L. J. Q. B. 192 ; 

Green v. Marsh, [1892] 2 Q. B. 330 ; Be Koundwood 

Colliery Co., Lee v. Roundwood Colliery Co., [1897] 1 

Ch. 373. 

Effect of bankruptcy .] — See Bankruptcy, Vol. 
V., p. 963, Nos. 7886, 7887. 

( b ) Against Tenant of Mortgagor. 
i. Tenancy Prior to Mortgage. 

181. Right of mortgagee to distrain.] — Rogers 
v. Humphreys, No. 89, ante. 

182. Effect of notice of mortgage to 

tenant.] — A mtgee. after giving notice of the mtge. 
to the tenant in possession under a lease prior to 
the mtge. is entitled to the rent in arrear at the 
time of the notice, as well as to what accrues after- 
wards, & he may distrain for it after such notice. 
In a notice for the sale of a distress under 2 Will. & 
Mar. c. 5, it is not necessary to mention when the 
rent became due for which the distress was made. — 
Moss v. Gallimore (1779), 1 Doug. K. B. 279 ; 
99 E. R. 182. 

Annotations : — Consd. Birch v. Wright (1786), 1 Term Rep. 

378. Apld. Burrowes v. Gradin (1843), 1 Dow. & L. 213. 

Refd. Exp. Wilson (1813), 2 Ves. & B. 252 ; Alohome v. 

Gomme (1824), 2 Bing. 54 ; Johnson v. Howson (1828), 

6 L. J. 0. S. K. B. 236 ; Pope v . Biggs (1829), 9 B. & C. 

245 ; Partington v. Woodcock (1835), 5 Nev. & M. K. B. 

672 ; Salmon v. Dean (1851), 15 Jur. 641 ; Wilton v. 

Dunn (1851), 17 Q. B. 294 ; Trent v. Hunt (1853), 9 Exch. 


certain goods there belonging to him. 
Afterwards, an instalment on the 
mtge. being overdue, dofts. distrained 
therefor on these goods, which wore 
still upon the mortgaged premises : — 
Held ! defts.’ only remedy was by 
application under Insolvent Act, s. 50, 
& they had no light to distrain. — 
Munro v. Commercial Building & 
Investment Society (1875), 36 

U. C. R. 464.— CAN. 

d. Re-demise clause .] — Pltf.'s father 
executed a mtge. of land, dated 
Nov. 17, 1881, to defts., but which 
was not executed by them, for the 
term of seven years, the principal 
& interest being repayable by In- 
stalments on Nov. 1 in each year. 
The mtge. contained a demise elause 
for the term of the mtge., at a rental 


equal to the instalment of principal & 
Interest & due at the same time, & 
also a distress clause. The mtgor. was 
to remain in possession until default. 
He remained in possession Sc paid the 
instalments due on Nov. 1, 1882 & 

1883. He died intestate in Deo. 

1884, when pltf., a son, by arrangement 
with the other heirs-at-law & the widow, 
occupied the land. At the father’s 
death there was due for principal 
•100 Sc for interest 1147. The 
interest was subsequently paid by pltf. 
In Oot. 1885, after fhe interest had been 
so paid, defts. executed a distress 
warrant to their bailiff, directing him 
to levy $112.55, “ the amount of 
interest due on Nov. 1, 1884,” under 
which the bailiff distrained pltf.'s 
goods : — Held : by reason of the 
provisions of the mtge., the mtgor. 


remaining in possession, & the pay- 
ments made by him, the relation of 
landlord Sc tenant on the basis of a 
tenancy from year to year was created 
between the parties, with the right to 
distrain, which was not put an end to 
by the death of the mtgor. — MoDonell 
v. Building Sc Loan Assoon. (1886), 
10 O. R. 580.— CAN. 

PART II. SECT. 4, SUB-SECT. 7.- 
B. (b) i. 

181 i. Bight of mortgagee to distrain.) 
— A mtgee. with power to distrain for 
principal Sc interest has no right to 
distrain upon the goods of any one 
whose interest in the lands was created 
prior to the mtge. — Bowers v . Bowlen 
(1915), 32 W. L. R. 955 ; 9 W. W. R. 
604 ; 8 Bask. L. R. 436.— CAN, 
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Sect. 4. — Who may distrain : Sub-sect. 7, B . ( b ) i. 
[c) ; sub-sect. 8.] 

14 ; Hickman v. MackJn (1859), 4 H. Sc N. 716 ; Re 
Ind, Coope, Fisher v. The Co., Knox v. The Co., Arnold v. 
The Co., [1911] 2 Ch. 223. Mentd. Christophers v. 
Sparke (1820), 2 Jao. Sc W. 223 ; Doe d. Fisher v. Giles 
(1829), 5 Bing. 421 ; Galliers v . Moes (1829), 4 Man. & 
liy. K. B. 268 ; Delaney v. Fox (1857), 2 C. B. N. 8. 768 : 
Heath v. Pugh (1881), 6 Q. B. D. 345 ; Underhay v. Head 
(1887), 58 L. T. 457 ; Towerson v. Jackson, 11891 ] 2 
Q. B. 484. 


183 , Effect of payment before notice of 

mortgage to tenant.] — B., having leased his land 
to pltf. at a rent payable quarterly, subsequently 
mortgaged the land to defts., who allowed B. to 
remain in receipt of the rent. Subsequently to 
the mtge. B. applied to pltf., who was not aware 
of the mtge., to pay him a year’s rent in advance, 
& pltf. did so. After the payment, & before the 
rent had become due, defts. gave notice to pltf. 
to pay the rent to them, & pltf. refusing to pay it, 
defts. distrained for it : — Held : payment of the 
rent before it became due was not a good payment 
as against deft., the mtgees., & pltf. was still 
liable to pay them the rent. — De Nicholls v. 
Saunders (1870), L. R. 5 C. P. 589 ; 39 L. J. C. P. 
297 ; 22 L. T. 661 ; 18 W. R. 1106. 

Annotations : — Consd. Cook v. Guerra (1872), L. H. 7 C. P. 

132. Refd. Green v. Itheinbery (1911), 104 L. T. 149; 

Ashburton v. Nocton, [1915] 1 Ch. 274. Mentd. Glyn, 

Mills v. East Sc West India Dock Co. (1882), 7 App. Cas. 

591. 

See, further , Mortgage. 


ii. Tenancy Subsequent to Mortgage. 

184. Right of mortgagee to distrain — Payment 
of rent to mortgagee.] — Rogers v. Humphreys, 
No. 89, ante . 


185 . Effect of notice by mortgagee to 

tenant.] — Where a mtgor. in possession makes a 
lease, after the mtge. reserving rent, the mtgee. 
cannot, by merely giving the lessee notice of the 
mtge. & that principal & interest are in arrear, & 
requiring such lessee to pay the rent to him, 
make the lessee his tenant, or entitle himself to 
distrain for rent subsequently accruing under the 
terms of the lease. — Evans v. Elliot (1838), 9 
Ad. & El. 342 ; 1 Per. & Dav. 256 ; 1 Will. Woll. 
& H. 744 ; 8L.J. Q. B. 51 ; 112 E. R. 1242. 
Annotations : Distd. Burrowes v. Gradin (1843), 1 Dow. & 
PV* 1 ;v Apprvd. & Apld. Towerson v. Jackson, [1891] 
t 48 £ d. Parry v. Hughes (1847), 11 

K^rdey V PhmpS* D.( m\ Untohay 1 

Whitt U84G)! 'i IL Q j e“ rn 9 ■ “ enM - 1>00le Corpn ' 


Attornment to mortgagee — Of lessee.] 

— Deft., a mtgee., avowed for rent due to him 
from pltf. by virtue of a certain demise to him for 
two years, ending on Sept. 29, 1842. It appeared 
that pltf. was tenant of mtgor. & that he with 
other tenants subsequently to the mtge. on 
Oct. 14, 1842, attorned to deft. Opposite pltf.’s 
name in the instrument of attornment was entered 
“ Rent £55 from Michaelmas, 1840 ” : — Held: the 
avowry was well supported. — Gladman v. Plumer 
(1845), 15 L. J. Q. B. 79 ; 6 L. T. O. S. 171 ; 10 
Jur. 109. 

Of mortgagor.] — Kearsley v. 

Philips, No. 167, ante . 

188. Tenancy not recognised by mort- 

gagee.] — Gibbs v. Cruickshank, No. 175, ante . 

189. Mortgage absolute by default — Subse- 
quent tenancy.] — Pltf. had mortgaged a house to 
defts. There was no redemise in the mtge 
Pltf.’s mother had lived in it as his tenant. Afte 
the mtge. she continued in it, but he also we T 
to live there. After the mtge. had become abs 
lute by default, defts. the mtgees., went to the 
house, & agreed with pltf.’s mother that she should 
become their tenant at a certain rent. The rent 
being in arrear, defts. distrained, which was the 
trespass complained of. 

Defts. were entitled to enter & take possession ; 
they did so, & let the premises ; therefore pltf. 
cannot maintain the action (Willks, J.). — 
Dawson v. Johnson (1859), 1 F. & P. 656 ; subse- 
quent 'proceedings , 34 L. T. O. S. 68. 

See, further , Mortgage. 

Where lease made under Conveyancing Act, 
1881 (c. 41).] — See Mortgage. 

(c) Liability to defend Distress made . 

190. Discontinuance of distress by first mort- 
gagee — Liability to second mortgagee.] — A first 
mtgee. in possession of a livery stable-yard & 
premises let the same to a tenant. He afterwards 
distrained for rent, taking possession under such 
distress, of divers horses & carriages standing at 
livery on the premises. On being threatened with 
legal proceedings by the owners of the chattels 
at livery so seized, he restored such chattels to 
them : — Held : in taking the accounts in a suit 
by a second mtgee. to redeem the premises, the 
first mtgee. was not answerable as for wilful 
neglect & default in not realising the chattels 
which he had seized & afterwards restored to the 
owners. — Cocks v. Gray (1857), 1 Giff. 77 ; 26 


PABT II. SECT. 4, SUB-SECT. 7. — 
B. (b) ii. 

1841. Right of mortgagee to distrain — 
Payment of rent to mortgagee.]-— Where 
a mtgee. received rent from a tenant 
of the mtgor. by lease subsequent to 
the mtge., but afterwards directed 
the tenant to pay the rent to the mtgor.. 
which he did : — Held : the mtgee. 
could not distrain afterwards, as he 
bad himself put an end to the implied 
tenancy created by his former receipt 
of rent.—LAMBEUT t?. Marsh (1845), 
* U. x\. 39. — CAN. 

®* Attornment to mortgagee 

— Of mortgagor. 1— The father of pltf. 
mortgaged land to deft, to secure 
fJTp & interest, to be repaid one-half, 
with interest, on Not. 1, 1908, & the 
half, with interest, on Nov. 1, 
1909. The first payment was not made 
& was still duo Sc unpaid when deft, 
on Sept. 28, 1909, seized the 1909 
crop. The memorandum of mtge. 
contained a provision whereby tne 
mtgor. became tenant from year to 
year to deft., at a rental equivalent 
to & applicable in satisfaction of Sc 
payable at the same time as the 


interest ; the legal relation of landlord 
& tenant being thereby constituted 
in express terms between mtgee. & 
mtgor.; & also a provision that, 11 
default should be made in the payment 
of any portion of the prinoipal, it should 
be lawful for the mtgee. to enter, 
sGize, & distrain upon any goods or 
the lands, Sc by distress to recover as 
much of the prinoipal Sc interest as 
remained due ; Sc also a provision 
that, should default bo made in the 
payment of any part of the principal 
°E hi teres t, the whole mortgage money 
should at once become due. Pltf., 
after the execution of the mtge., be* 
came sub-tenant to his father of the 
mortgaged lands for one year. Sc as 
tenant took off the 1909 crop, which 
was seized by deft. In the distress 
warrant it was said that the distress 
was to be made by virtue of power 
for that purpose contained in the mtge. ; 
& the distress was for $572.25, the 
whole amount due for principal & 
interest by virtue of the acceleration 
clause : — Held : while the attornment 
clause in the mtge. limited the right 
of distress at most to arrears of interest, 
deft, distrained for all prinoipal secured 


by the mtge.. apparently under the 
licence clause, & now sought to lustily 
the seizure under the attornment clause. 
It was not open to him to do so ; he 
must justify under the licence clause 
or not at all. — Vousden v. Hoppek 
( 1911), 16 W. L. It. 294 ; 4 Bask. L. E. 
1.— CAN. 


by his will directed his trustees to 
permit his wife, H., to receive all 
rents Sc income derived from his real 
estate. H. mtgd. her rents Sc inoome 
to deft, as security for the repayment 
of a loan ; Sc a power of attorney, 
contained in the mortgage deed, 
authorised deft., his nominee or 
nominees, in case of non-payment of 
rent, to distrain in H.'s name for the 
benefit of deft., his exors., adminis- 
trators, or assigns. H. let a cottage, 
part of the devised estate, to pltf., 
who paid her the rent for it until 
Oct. 1892, at which time the interest 
on the mortgage debt was in arrear. 
On Oct. 3, pltf. was served with a 
notice from deft, that he was to pay 
the rent to him. Sc with one from the 
trustees of the will to pay the rent to 
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L. J. Ch. 607; 3 Jur. N. S. 1115 ; 6 W. R. 749; 
65 E. R. 831. 


Sub-sect. 8. — Personal Representatives. 

See, generally , Executors ; Civil Procedure 
Act, 1833 (c. 42), ss. 37, 38. 

101. Persons In representative capacity — Imma- 
terial whether executors or trustees.] — Deft, made 
cognisance as bailiff of three persons, exors. of P. 
& averred that pltf. held as tenant of those three 
persons as exors. It was contended that those 
three persons, having assented to a legacy, had 
ceased to be exors. & became trustees, & that 
therefore the cognisances were wrong : — Held : it 
was immaterial whether they were exors. or 
trustees, it was enough to show that they were 
pltf.’s landlords ; the words “ as exors.” were 
mere surplusage, & not part of the issue. — New- 
lands v. Palmer (1849), 13 L. T. O. S. 116. 

192. Executor — Whether necessary to show 
authority.] — Vulgar v. Higgins (1622), Palm. 
173 ; 81 E. R. 1032. 

193. Rent reserved to husband & wife — 

Distress by personal representative of wife.] — 
Egerton v . Sheafe (1687), 2 Lut. 1151 ; 125 
E. R. 639. 

194 . Arrears of rentcharge — Power at 

common law.] — Turner v. Lee (1637), Cro. Car. 
471 ; 79 E. R. 1007. 

Annotations: — Overd. Hool v . Bell (1697), 1 Ld. Raym. 172. 

Consd. Prescott v. Boucher (1832), 3 B. & Ad. 849. 

195 . .] — a. by will gave a leasehold 

estate to B. his exors., etc., subject to a rentcharge 
to his wife during her widowhood, with power to 
the widow to enter for non-payment, & to enjoy, 
etc., until the arrears were satisfied ; & after the 
widow’s marriage or death he willed that B. should 
pay the rentcharge to C. his exors., administrators, 
& assigns ; the widow married, on wluch C. 
received the rentcharge during his life, & then C. 
died, without disposing of the rentcharge, appoint- 
ing D. his exor. : — Held : (1) D. had no right of 
entry for non-payment of the rentcharge. 

(2) If D. had a right of entry, a demand would 
have been necessary. 

Scrrible : D., the exor., was entitled to the 
rentcharge, & might distrain for it. — Hassell d. 
Hodgson v . Gowt^waite (1744), Willes, 500 ; 
125 E. R. 1289. 

Annotation: — As to (2) Reid. Bearpark v, Hutchinson 

(1830), 7 Bing. 178. 

199 , Arrears due in lifetime of testator.] — 

Avowry, “ that for all the time during which the 
rent was accruing due, & from thence until & at 
the time when, etc., & until & at the death of F., 
pltf. held the place in which, etc., as tenant to F. 
in the lifetime of F. under a demise, & because 
two years’ rent due from pltf. to F. in his lifetime 
remained unpaid, & because pltf. remained in 
possession of the place in which from the death 
of F. till the time when, etc., the avowants, as 
exors. of F. distrained ” : — Held : sufficient on 
demurrer. — Stantford v. Sinclair (1824), 2 


Bing. 193 ; 9 Moore, C. P. 372 ; 3 L. J. O. S. C. P. 
247; 130 E. R. 280. 

Annotation : — Consd. Prescott v. Boucher (1832), 3 B. & Ad. 
849. 

197. Before probate — Subsequent ratifica- 

tion.] — A cognizance by deft, as bailiff of an exor., 
for rent due to testator, is supported by proof of 
a distress by him in the name of testator, & by his 
direction, but after his death ; such distress 
though made before probate, having been after- 
wards adopted <te ratified by the exor. — White- 
head v. TAYLOR (1839), 10 Ad. & El. 210; 2 
Per. & Dav. 367 ; 9 L. J. Q. B. 65 ; 4 Jur. 247 ; 
113 E. R. 81. 

Annotation : — Refd. Fishmongers* Co. v, Robertson (1843), 
5 Man. & G. 131. 


198. Administrator — Notwithstanding previous 
unauthorised payments.] — An annuity was pay- 
able under a will to a woman during her life, & a 
proportionable part computed from the last day 
of payment to the date of her death was payable 
to her exors. & administrators : — Held : a pay- 
ment of this proportionate part to the husband of 
the annuitant, who never took out letters of ad- 
ministration, was not a good payment in law, & that 
the amount could therefore be recovered by the son 
of the annuitant in administering her estate after 
the death of the husband, whose exor. he also was. 
— Mitchell v. Holmes (1873), L. R. 8 Exch. 119 ; 
42 L. J. Ex. 98 ; 28 L. T. 72 ; 21 W. R. 412. 

199. Trustees — Disclaimer by one — Others may 
distrain.] — Where testator, seised in fee, devised 
to three trustees for certain trusts, & one dis- 
claimed by deed : — Held : such disclaimer was, 
without matter of record, sufficient to vest a 
complete title in the two others, & enable them to 
support a distress for rent upon the premises 
devised. — B egbie v. Crook (1835), 2 Bing. N. C. 
70 ; 2 Scott, 128 ; 44 L. J. C. P. 264 ; 132 E. R. 28. 

200. Under Rent Arrears (Recovery) Act, 1540 
(c. 37) — Lessee at will.] — Ognel’b Case, No. 151, 
ante . 

201. Whether applicable to tenancy for 

life.] — Lambert u. Austin (1594), Cro. Eliz. 332 ; 
Owen, 117 ; 78 E. R. 582. 

Annotations: — Consd. Be Herbage Rents, Greenwich, 

Charity Comrs. v. Green, [1896] 2 Ch. 811. Refd. Hool v. 

Bell (1697), 1 Ld. Raym. 172; Prescott v. Boucher 

(1832), 3 B. & Ad. 849. 

202. .] — Exor. of any tenant for 

life of a rentcharge may distrain for arrears in- 
curred in the life of testator. — H ool v. Bell 
( 1697), 1 Ld. Raym. 172 ; 2 Lut. 1227 ; 91 E. R. 
1011 ; sub nom . Howell v . Bell, 3 Salk. 136. 
Annotations : — Consd. Prescott v. Boucher (1832), 3 B. & Ad. 

849. Mentd. Johnson v. Faulkner (1842), 2 Q. B. 925. 


203. Whether applicable to demise for 

term of years.] — Myles v. Willoughby (1598), 
Cro. Eliz. 547 : 78 E. R. 793. 

Annotation : — Refd. Hool v. Bell (1697,) 1 Ld. Raym. 172. 

204. .] — Turner v. Lee (1637), Cro. 

Car. 471 ; 79 E. R. 1007. 

Annotations : — Refd. Prescott t». Boucher (1832), 3 B. & Ad. 
849. Mentd. Hool v. Bell (1697), 1 Ld. Raym. 172. 


205. 


-.1 — Renvtn v. Watkin (1731), 


Selwvn’s N. P. 13th ed., 594. 
Annotations .— Expld. Staniford v. Sinclair 
193. Refd. Prescott v, Boucher (1832), 3 


(1824), 2 Bing, 
B. Sc Ad. 849. 


them. He paid the latter. On Nov. 15 
deft, distrained : — Held : the right of 
deft, to distrain was not a limited one, 
& the words *' in her name ** In the 
power of attorney did not render the 
distress levied by deft, in his own 
name unlawful. — Bred v. Cockbrton 
(1893), 11 N. Z. L. R. 814.— N.Z. 

PART II. SECT. 4, SUB-SECT. 8. 

g. Executor — Granted bare power of 
sate *] — A testator desired that his 
exors, should sell Sc dispose of his 


land, & then appointed them to 
execute any deeds that might be 
neoes8ary to the purchaser : — Held : 
the exors. took nd interest but a mere 
power, & thay could not distrain for 
rent accruing In their own time, 
before the land was sold. — N icholl r. 
Cotter (1849), 5 U. C. R. 564.— CAN. 

h. Administrator — Not before grant .) 
— When a landlord is entitled to a 
term of years, Sc dies without appoint- 
ing an exor., a distress for rent made 
after his death, & before any grant of 


administration, cannot be justified. — 
Keane v. Dee (1821), Ale. & N. 496, n. 
— *IR. 

b* T — ~ 7 — —.I -7 An administrator 
cannot distrain, before he obtains 
letters of administration for rent due 
to the intestate. — Dejoncourt v. 
Rogers (1846), 8 I. L. R. 450.— ir. 

1. Committee of lunatic tenant for 

life— Lunatic dying before gale day A 

The committee of a lunatic tenant for 
life is not an assignee within 23 & 24 
Geo. Ill, c. 46, ss. I & 2. If the lunatic 
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Distress. 


Sect . 4 . — Who may distrain ; Sub- sects. 8, 9, 10 & 
1 1, A.&B.] 

206. .] — Meriton v. Gilbee (1818), 

8 Taunt. 159 ; 2 Moore, C. P. 48 ; 129 E. R. 344. 

Annotations: — Apld. Martin v. Burton (1819). 3 Moore. 
C. P. 608. Bind. Stanlford v. Sinclair (1824). 2 Bing. 103 ; 
Prescott v. Boucher (1832). 3 B. & Ad. 849. 


207. 


-.] — The exor. of a person who 


was seised in fee of land & demised it for a term of 
years, reserving a rent, cannot distrain for arrears 
of rent accrued in testator’s lifetime j for the latter 
was not a tenant in fee simple of a rent, within the 
meaning of Rent Arrears (Recovery) Act, 1540 
(c. 37). — Prescott v . Boucher (1832), 3 B. & Ad. 
849 ; 110 E. R. 312. 

Annotations : — Folld. Jones v. Jones (1832), 3 B. & Ad. 967. 

Bold. Grant v. Ellis (1841), 0 M. & W. 113 ; Doe d. 

Angell v. Angell (1846), 9 Q. B. 328 ; Howitt v. Harring- 
ton, [1893] 2 Ch. 497. 

208. .] — Jones v. Jones (1832), 3 

B. & Ad. 967 ; 110 E. R. 357. 

209. Length of tenant’s term need not he 

stated.] — Meriton v. Gilbee (1818), 8 Taunt. 
159 ; 2 Moore, C. P. 48 ; 129 E. R. 344. 

Annotations : — Apld. Martin v. Burton (1819), 3 Moore, C. P. 

608. Mentd. Stanlford v. Sinclair (1824), 2 Bing. 193 ; 

Prescott v. Boucher (1832), 3 B. & Ad. 849. 

210. Under Civil Procedure Act, 1833, c. 42.] — 
An action of replevin being brought against an 
extrix. who had distrained on the goods of a 
tenant, under sects. 37 & 38 of above Act, for 
rent accrued due to testator in his lifetime ; the 
avowry set out the tenancy, & stated that the rent 
was due & in arrear to testator in his lifetime, & 
continued so in arrear till the time of his death, 
<fc from thence until the time, etc., & concluded 
with the averment that the distress was made 
within six calendar months, etc., & during the 
possession of pltf., not averring the possession of 
pltf. to be the same with that enjoyed by him 
under testator. The ct. directed the avowry to 
be amended. — Cockshott v. Tomlinson, Brad- 
shaw & Tomlinson (1839), 3 Jur. 146 ; subse- 
quent 'proceedings (1843), 1 L, T. O. 8. 337. 


Sub-sect. 9. — Receivers. 

See , generally , Receivers. 

211. Appointed by High Court — Whether leave 
of court necessary — In name of trustees.] — Shelly 
v. Pelham (1747), Dick. 120 ; 21 E. R. 214. 

212. Doubt as to legal right to rent.] 

— A receiver appointed by this ct. has a power to 
distrain for rent, & need not apply for a particular 
order for that purpose, unless there be a doubt 
who had a legal right to the rent. — Pitt v . Snow- 
den (1752), 3 Atk. 750 ; 26 E. R. 1230, L. C. 
Annotation : — Mentd. Jones v. Collier (1773), Amb. 730. 

213 . In name of person having legal 

estate.] — Hughes v. Hughes (1790), 3 Bro. C. C. 
87 ; 1 Ves. 161 ; 29 E. R. 422. 

Annotation Refd. Evans v. Matthias (1857), 29 L. T. 0. S. 

209. 

214. Rent In arrear for less than one 

year.] — Receiver may distrain without applying 
to the ct. 

The register states that the practice is for a 
receiver to distrain upon his own discretion for 
rent in arrear within the year ; but if in arrear 


for more than a year, then an order is necessary 
(Leach, V.-C.). — Brandon v. Brandon (1821), l 
Madd. 473 ; 56 E. R. 976. 

215. .] — A receiver, appointed by the 

Ct. of Ch., has a right to distrain for rent, without 
any special authority from the ct. for that purpose. 
— Bennett v. Robins (1832), 5 C. & P. 379. 

Annotation :— Refd. Evans v. Matthias (1857), 29 L. T. O. S 

209. 

216. Without leave — Where tenant has 

attorned to receiver.] — Raincock v. Simpson 
( 1764), 1 Dick. 120, n. ; 21 E. R. 214. 

217. Where receiver has granted 

lease in his own name.] — In replevin deft, made 
cognizance as bailiff of W. for rent in arrear from 
pltf. under a demise from W. On the production 
of the lease, under which pltf. held, W. was 
described as a receiver, appointed by the ct. of 
Ch., & the rent was made payable to him • v any 
future receiver : — Held : W. was entitled -dis- 
train for rent in arrear ; & pltf. was esto* pi by 
his own deed from pleading non tenuiU — ■, ncer 
v . Hastings (1826), 4 Bing. 2~, 12 Moore, C. P. 
34 ; 130 E. R. 667 : sub nom . Danser v. Hastings, 
5 L. J. O. S. C. P. 3. 

Annotations : — Expld. Jolly v. Arbuthnot (1859), 4 De G. & J. 
224. Refd. Evans v. Matthias (1857), 29 L. T. O. S. 209 ; 
Morton v. Woods (1869), L. H. 4 Q. B. 293. Mentd. 
Pluck v. Digges (1831), 5 Bli. N. S. 31. 

Receiver in bankruptcy .] — See Bank- 
ruptcy, Vol. V., pp. 956, 957, Nos. 7838, 7846. 

218. Sale under order of court — Rights 

of purchaser against outgoing tenant.] — A farm was 
sold under direction of the ct., subject to such 
tenant right as the outgoing tenant should possess. 
The day for completion was Sept. 29, & the pur- 
chaser was on payment of his purchase-money to 
be let into possession as from that date, & to pay 
all outgoings after that date. The purchase-money 
was paid & the purchaser let into possession on 
Oct. 13, but no conveyance had been executed. 
The property was in the occupation of a tenant 
whose tenancy determined on Sept. 29. The rent 
which then became due not having been paid, the 
receiver, on Oct. 24, at the instance of the persons 
having the legal estate, distrained upon certain 
hay & straw produced during the last year of the 
tenancy. Under the tenancy agreement the tenant 
was bound to leave on the premises hay & straw 
remaining unconsumed, receiving an allowance 
therefor at the spending or consuming price ; he 
was also bound to (inter alia) stack com, grain, & 
hay, & for that purpose was to be allowed, so far 
as necessary, the use of the barns & yards until 
Mar. 25 following expiration of the tenancy. The 
purchaser moved to restrain the receiver from 
remaining in possession of or selling the hay & 
straw distrained : — Held : (1) the persons who had 
the legal estate had a right at law to distrain ; (2) 
but in equity they must be regarded as trustees 
for purchaser, & could not be allowed to exercise 
their legal right in such a way as to prejudice the 
purchaser ; (3) the injunction was granted. — 

Re Powers, Manisty v . Archdale (1890), 63 
L. T. 626 j 39 W. R. 185. 

219. Appointed by mortgagee — Determines 
mortgagors right to distrain — Conveyancing Act, 


die before the sale day in the lease 
derived out of his life estate, 8c the 
committee outer to distrain for the 
arrears of the apportioned rent, the 
co mmit tee will be a trespasser. — 
Persse v. Peksse (1831), Ale. 8c N. 

PART II. SECT. 4, SUB-SECT. 9. 

m. Appointed by High Court — 
Whether distraining order necessary .] — 


A receiver under the Ct. of Ch. is 
entitled to demand a year's rent 
from the sheriff seizing in execution 
the goods of a tenant of the lands over 
which he Is receiver, 8c he need not 
show a distraining order. — -Ckawfokd 
& Young v. Hassard (1825), Sin. & 
Bat. 269. — IR. 

n. By authority of court .) — When tho 
premises were sold 8c the purchaser 


was about to get into possession, the 
receiver on swearing that one half- 
year’s rent was due, 8c that if he did 
not distrain, the rents would be lost, 
was allowed to distrain. —Anon. (1836), 
1 Jo. Ex. Ir. 613.— IR. 

o. Power to authorise bailiff to dis- 
train .) — A receiver can authorise a 
bailiff to make a distress. — Biroh v. 
Oldis (1837), 1 Sau. 8c So. 140. — IR. 
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1881 (c. 41), ss. 19, 24.] — Bayly v . Went, No. 158, 
ante . 

220. .] — Woolston v. Boss, 

No. 159, ante . 

221. Power in receiver or person author- 

ised by him.] — Woolston v. Ross, No. 159, ante. 

222. After writ of eleglt.] — Johns v. 

Pink, No. 229, post . 

223. Effect of attornment of tenant to receiver.] 
— Evans v. Mathias, No. 148, ante . 

224. Under attornment clause.] — Jolly v. 
Arbuthnot, No. 168, ante. 


Sub-sect. 10. — Sequestrators. 
See Sequestration Act, 1849 (c. 67), s. 1. 


Sub-sect. 11. — Tenants. 

A. By Elegit . 

225. May distrain without attornment — Or 
ejectment.] — (1) In replevin proof of payment of 
rent to the avowant is primd facie evidence that he 
is the owner of the land. But in a case where 
pltf. did not originally receive possession of the 
land from the avowant, it is competent to pltf. to 
rebut the title of the avowant by showing that he 
paid rent under circumstances which did not 
entitle the avowant to the rent. Such evidence 
may be given on the issue non tenuit, modo et 
formd. 

(2) Senible : tenant in elegit may enter by 
virtue of the writ of elegit without ejectment.— 
Rogers v. Pitcher (1815), 6 Taunt. 202 ; 1 

Marsh. 541 ; 128 EJ. R. 1012. 

Annotations: — As to (1) Folld. Gregory v. Doidge (1826), 
3 Bing. 474. Consd. Cornish v. Searell (1828), 8 B. & C. 
47lil)istd. Cooper v. Blandy (1834), 1 Bing. N. C. 45 ; 
Allasou v. Stark (1838), 1 Per. & Dav. 183. Jlpid. Doe d. 
Lord v. Crago (1848), 6 C. B. 90. Reid. Taylor v. Zamira 
(1816), 6 Taunt. 524 ; Doe d. Nepean v. Budden (1822), 
1 Dow. & Ry. K. B. 243 ; Gravenor v. Woodhouse (1822), 
1 Bing. 38 ; A.-G. r, Hotham (1823), Turn- & R. 209 ; Jew 
v. Wood (1841), Cr. & Ph. 185; Claridge v. M'Kenzie 
(1842), 4 Scott, N. R. 796 ; Carlton v . Bowcook (1884), 51 
L. T. 659. As to (2) Consd. Harris v . Booker (1827), 5 
L. J. O. S. C. P. 92. 

226. .] — A tenant by elegit has a right to 

distrain without attornment. — Lloyd v. Davies 
(1848), 2 Exch. 103 ; 18 L. J. Ex. 80 ; 13 J. P. 
182 ; 154 E. R. 423. 

Annotation : — Dbtd. Geale v. Geale (1851), 18 L. T. O. S. 308. 

227. Interest of tenant for life — Distress after 
death of tenant for life — For rent due during life of 
tenant for life — Rent Arrears (Recovery) Act, 
1540 (c. 37).] — Pool v . Neel (1657), 2 Sid. 62 ; 
82 E. R. 1258. 

228. Delivery by sheriff — Condition precedent 
to distress.] — Where rent became due after the 
delivery of a writ of elegit to the sheriff, but before 
the inquisition was taken thereon ; — Held ; the 
execution creditor was not entitled to the rent. — 
Sharp v . Key (1841), 8 M. & W. 379 ; 9 Dowl. 
770 ; 10 L. J. Ex. 304 ; 151 E. R. 1086. 

229. Nature of interest — Effect of appointment 
of receiver.] — 0., who was lessee of land for a term 
of years mortgaged the same to pltfs. by way of 
subdemise, less the last three days of the term, 
& covenanted to pay the rent & perform the 
covenants in the lease. Deft., who was the 
owner of the demised property subject to C.’s 
term, recovered judgment against her in Q. B. Div. 
for two quarter’s rent, & sued out a writ of elegit 
under which the sheriff, after inquisition delivered 
the property to him. After the inquisition pltfs. 
appointed a receiver under their mtge. Deft. 


recovered nothing under his judgment & took no 
further steps under the elegit 9 but afterwards 
distrained on the property for a further half- 
year’s rent. In an action to restrain the distress : 
— Held : (1) assuming deft, was by virtue of the 
elegit an assignee of C.’s term, he only took it for 
a limited purpose, & could not be treated as 
surety for her & bound to indemnify her against 
payment of rent ; (2) the property was delivered 
to deft, not in respect of the mere reversion ex- 
ectant on the determination of the sub-demise, 
ut to the extent of C.’s interest as mtgor. in pos- 
session ; that interest was determined by the 
appointment of the receiver, & consequently the 
title of deft, as tenant by elegit had either been 
extinguished or suspended, & deft, was entitled 
to distrain. It is the duty of the sheriff, after 
executing a writ of elegit to have the writ & 
inquisition filed in the central office. It is not 
sufficient, though it has been common, to deliver 
such documents to pltf.’s solr. — Johns v . Pink, 
[1900] 1 Ch. 296 ; 69 L. J. Ch. 98 ; 81 L. T. 712 ; 
48 W. R. 247 ; 16 T. L. R. 70. 

B. In Common . 

230. Entitled to distrain separately — For his 
own share — Even if whole rent paid to one — After 
notice not to pay.] — A terre-tenant, holding under 
two tenants in common, cannot pay the whole 
rent to one after notice from the other not to pay 
it ; & if he do, the other tenant in common may 
distrain for his share. — Harrison v. Barnby 
(1793), 5 Term Rep. 246 ; 101 E. R. 138. 

Annotations : — Reid. Fowls v. Smith (1822), 1 Dow. & Ry* 
K. B. 490 ; Whitley v. Roberts (1825), M‘Cle. & Yo. 107. 
Mentd. Cobb v. Bryan (1803), 3 Bos. & P. 348 ; Foley v* 
Addenbrooke (1843), 4 Q. B. 197. 

231. .] — Whitley v. Roberts, No. 

629, post. 

232. Rentcharge.] — (1) A rentcharge 

may be divided by will, or by deed operating under 
Statute of Uses, 1535 (c. 10), so as to make the 
tenant liable, without attornment, to several 
distresses by the devisees or cestuis que use : (2) 

Semble : since 4 Ann. c. 16, s. 9, a rentcharge may 
be so divided by a conveyance of any kind. — 
Rivis v Watson (1839), 5 M. & W. 255 ; 9 L. J. Ex. 
67 ; 151 E. R. 109. 

Annotations : — As to (1) Exp d. & Distd. Owens v. Wynne 
(1855), 4 E. & B. 579. Reid. White v. Greenish (1861), 11 
G. B. N. S. 209. As to (2) Reid. White v. Greenish (1861), 
11 C. B. N. S. 209. Generally, Mentd. West v. Robson 
(1857), K. & G. 141 ; Johnson v. Barnes (1872), L. R. 
7 C. P. 592. 

233. ,] — An estate was settled,. 

& by the deed an estate for life was created, with 
power of leasing, with a remainder in tail, which 
had become vested in defts. During the estate 
for life, with power of leasing, the power was 
executed by granting a lease for lives, under which 
pltf. entered, & became tenant, subject to the- 
rent therein reserved ; defts. having the rights 
of landlords in respect of such lease, by reason of 
the remainder in tail being vested in them. A 
term of 1,000 years had been created previous to 
the date of the settlement ; & as to one moiety, 
the term merged in defts,, the other moiety out- 
standing in some one unknown. Then there was. 
an assignment of this term to 0., to secure a sum 
of money advanced by way of mtge. Upon defts. 
coming into possession of the estate, pltf. paid rent. 
R. & D. acting as defts.’ attorneys, sent to pltf. 
a written representation that the legal estate 
was in C., directing pltf., as tenant, to pay the 
rent to that person. On the faith of such repre* 
sentation pltf. suffered judgment to 0. for a portion 
of the rent, defts. afterwards distrained for rent • 
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Sect. 4 . — Who may distrain: Sub-sect. 11, i?., C. 
<fc D. Sect. 5 : Sub-sect . 1.1 

— Held : defts. had a right so to do, as the term 
of 1,000 years had merged, as to one moiety, in 
them, & the representation made by R. & D., 
but unauthorised by defts., did not estop them 
from recovering that portion of rent which pltf. 
had not paid, or become liable for under the 
judgment, in consequence of that representation. 

Qu. : Whether the representation by R. & D. 
was binding on defts. as an estoppel, they being 
married women & consequently incapable of 
appointing attorneys. 

It is conceded that if defts. have the legal title 
to the reversion, though they in fact distrained 
for the whole rent, yet, if they are entitled to any 
part of it, they are entitled to judgment & a return, 
the rent being apportionable. Upon the statement 
in the case it is clear that as to a moiety defts. 
had the legal estate & consequently a right to 
distrain (Erle, C.J.). — White v. Greenish (1861), 
11 C. B. N. S. 209 ; 8 Jur. N. S. 563 ; 142 E. R. 
776 ; sub nom. Greenish v. White, 31 L. J. C. P. 
93. 

Annotation .‘—Mentd. Bateman v. Faber, [18083 1 Ch. 144. 

234. May distrain upon another.] — One tenant 
in common may distrain upon another. — Snelgar 
v. Henston (1621), Cro. Jac. 611 ; 79 E. R. 522. 


C. Joint , etc . 

235. One may distrain for the whole rent due — 

Without authority from others — Must plead his own 
right & as bailiff for others.] — A joint tenant, with- 
out any authority from his companion, may 
distrain for the whole rent ; but he must par- 
ticularly avow in his own right, & as bailiff of 
the other {per Cur.).— Anon. (1695), 12 Mod. Rep. 
77 ; 88 E. R. 1176. F 

236. — .] — One joint tenant may 

distrain for the whole rent ; but when he avows, 
it must be for part in his own right, & make 
conusance as bailiff for the rest (per Cur.). — 
Anon. (1696), 12 Mod. Rep. 96 ; 88 E. R. 1189. 

237. — .] — One joint tenant may 

distrain but cannot avow alone. — Pullen v. 
Palmer (1696), Carth. 328 ; 2 Lut. 1211, n. ; 6 
Mod. Rep. 71, 150 ; 3 Salk. 207 ; 90 E. R. 792. 
Annotations ConBd. Leigh v. Shepherd (1821), 2 Brod. & 

Bing. 465. Reid. -Gravenor v. Woodhouse (1824), 9 

Moore, C. P. 148 ; Robinson v. Hoffman (1827), 3 C. & P. 


238. Husband & wife.] — An avowry 

by a husband alone for rent due to him & his wife 
s good, if it appear upon the record that he was 
■entitled to make the distress. — Wise v. Bellent 
(1617), Cro. Jac. 442 ; 79 E. R. 378. 

Osborne v. Walleeden (1670), 1 
o Gravenor t>. Woodhouse (1824). 

2 Bing. 71. Refd. Holmes v. Hennegan (1856), 28 L. T. O. S. 


240. Through a bailiff.] — One joint 

tenant may without the assent of his fellows, 
appoint a bailiff to distrain for rent due to all the 
joint tenants. — Robinson v. Hofman (1828), 4 
Bing. 562 ; 3 O. & P. 234 ; 1 Moo. & P. 474 ; 6 
L. J. O. S. 0. P. 113 ; 130 E. R. 885. 

241. One may distrain on another.] — One of 
two joint tenants may demise his part to the other 
with the usual incidents of a reversion & right to 
distrain. Therefore where one of three co-exors. 
to whom land was devised in trust agreed with the 
others to pay a rent for it & entered into possession 
& paid rent : — Held : the two might distrain for 
rent in arrear. — Cowper v. Fletcher (1865), 6 
B. & S. 464 ; 6 New Rep. 145 ; 34 L. J. Q. B. 187 ; 

12 L. T. 420 ; 29 J. P. 423 ; 11 Jur. N. S. 780 ; 

13 W. R. 739 ; 122 E. R. 1267. 

Annotations: — Refd. He Potter, Ex p. Park (1874), De 
Colyar’s County Court Cases, 235 ; Leigh v. Dickcson 
(1883), 12 Q. B. D. 194. 


D. Pur autre vie a'ndfor Years . 

242. Tenant pur autre vie — Distress af , death 
of cestui que vie — 32 Hen. 8, c. 37.] — A. an owner 
in fee granted a rent to B. & his heirs for the life 
of C. B. by will devised to D. The rent was in 
arrear. C. died, D. distrained : — Held : by above 
Act one who has a rent pur autre vie can after the 
death of the cestui que vie distrain for rent incurred 
during the life of the cestui que vie , if the land is 
in possession of a person who was chargeable 
with the rent during the life of the cestui que vie . — 
Gawen v . Rautes (1600), Moore, K. B. 625 ; 72 
E. R. 800. 


243. .] — Edrich’s Case (1604), 

6 Co. Rep. 118 a ; 77 E. R. 238. 

Annotations : — Refd. Bingham & Parkhurst’s Case (1628), 
Litt. 93 ; Hooi v. Bell (1697), 1 Ld. Raym. 172. Mentd. 
Lovies’s Case (1614), 10 Co. Rep. 78 a ; Lanyon v . Came 
(1670), 2 Wms. Saund. 161. 


244. Tenant for years — Not after own term 
expired.] — (1) A termor, who lets to an under- 
tenant cannot, after his term has expired, enforce 
the continuance of the undertenancy by distress, 
if the undertenant refuses to acknowledge him as 
landlord, or pays him under threat of distress ; 
although the undertenant still retains the 
possession. 

(2) Senible : a tenant whose undertenant re- 
tains the possession after the term is not liable 
for mesne profits (Mansfield, C.J.). — Burne v. 
Richardson (1813), 4 Taunt. 720 ; 128 E. R. 613. 

Annotations: — As to (2) Refd. Doe v. Harlow (1840), 12 
Ad. & El. 40 ; Levi v. Lewis (1859), 6 C. B. N. S. 766. 

245. Subletting — Reversioner.] — Curtis v. 


Wheeler, No. 84, ante. 


246. 

No. 85, ante . 


-.] — Collins v. Ozanne, 


239. 


' — Co-heirs in gavelkind.] — Ai 

Avowry by one of several co-heirs in gavelkind ii 
his own right, with a cognizance as bailiff of th< 
other co-heirs, is sufficient, without averring ai 
Authority to distrain from the other co-heirs 
One of several co-heirs in gavelkind may distraii 
for rent due to him & his companions without ai 
actual authority from his companions. — Leigh v 
.Shepherd (1821), 2 Brod. & Bing. 465 ; 5 Moore 
C. P. 297 ; 129 E. R. 1046. 

^ n ^ ai ^J—AmYd.UobinB°n v. Hofman (1828). 4 Bing 
562. Mentd. Hogarth v . Jennings, [18923 1 Q. B. 9077* 


Sect. 5.— WHAT MAY OR MAY NOT BE 

DISTRAINED. 

Sub -sect. 1. — In General. 

247. General rule.] — (1) Implements of trade 
are privileged from distress for rent, if they be in 
actual use at the time, or if there be any other 
sufficient distress on the premises; but if they be 
not in actual use, & if there be no other sufficient 
distress on the premises, then they may be dis- 
trained for rent. 

(2) There are five sorts of things which at 


PART II. SECT, 5, SUB-SECT. 1. 

Money .) — Reeves v. 

1), 2 V. R. (Law) 187. -AUS. 

a. Vessel attached to wharf.) — 
Where a wharf has been leased, “ with 



all the privileges thereto belonging 
attached to the wharf byt 
nsual fastenings cannot be distrain 
f° r jc^t. not being on the premie 
demised.— Sanderson v. Kjngst< 
Marine Ry. Co. (1846), 3 U. C. : 


168.— CAN. 

*. (foods absolute property of dis- 
trainor — By agreement before distress .1 
— Where a person distrained, as land- 
lord, on goods which as a matter of 
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common law were not distrainable : (a) Things 
annexed to the freehold ; (6) things delivered to 
a person exercising a public trade to be carried, 
wrought, worked up or managed in the way of his 
trade or employ ; (c) cocks or sheaves of corn ; 
(d) beasts of the plough & instruments of hus- 
bandry ; (e) the instruments of a man’s trade or 
profession. The three first sorts were absolutely 
free from distress, & could not be distrained, even 
though there were no other goods besides. The 
two last are only exempt su b modo , that is upon 
a supposition that there is sufficient distress 
besides. 

(3) Things annexed to the freehold as furnaces, 
millstones, chimney-pieces & the like, cannot be 
distrained, because they cannot be taken away 
without doing damage to the freehold, which the 
law will not allow. 

(4) Things sent or delivered to a person exercis- 
ing a trade, to be carried, wrought, or manufac- 
tured in the way of his trade, as a horse in a smith’s 
shop, materials sent to a weaver, or cloth to a 
tailor to be made up, are privileged for the sake 
of trade & commerce, which could not be carried 
on if such things under these circumstances could 
be distrained for rent due from the person in whoso 
custody they are. 

(5) Cocks & sheaves of corn were not distrain- 
able before 2 Will. & Mar., c. 5, which was made in 
favour of landlords, because they could not be 
restored again in the same plight & condition that 
they were before upon a replevin, but must 
necessarily be damaged by being removed. 

(6) Blasts of the plough, etc., were not dis- 
trainable, in favour of husbandry, which is of so 
great advantage to the nation, & likewise because 
a man should not be left quite destitute of getting 
a living for himself & his family. The same 
reasons hold in the case of the instruments of a 
man’s trade or profession. These last two are 
privileged in case there is distress enough besides ; 
otherwise they may be distrained. 

(7) For these reasons, the stocking-frame, the 
apprentice being actually weaving a stocking 
upon it at the time when it was distrained, is not 
distrainable for rent, even though there was no 
other distress on the premises {per Cun.). — 
►Simpson v, Hartopp (1744), Willes, 512 ; 125 
E. R. 1295. 


Annotations : — As to (1) Folld. Gorton v. Falknor (1792), 4 
Term Pep. 665. Apia. Fenton v. Logan (1833), 2 L. J. C. 1*. 
102. As to (2) Apld. Muspratt v, Gregory (1838), 3 
M. & W. 677 ; Gibson v. lreson (1842), 3 Q. B. 39 ; Parsons 
v. Gingell (1847), 4 C. B. 645 ; Swire v. Leach (1866), 18 
O. B. N. S. 4 79 ; Edwards v. Fox (1896), GO J, P. Jo. 
404 ; Challoner v. Robinson, [19081 1 Cfc. 49. Reid. 
Adams v. Grane (1833), 1 Or. & M. 380 ; Von Knoop v. 
Moss & Jameson (1891), 7 T. L. R. 500. As to (3) Apld. 
Darby v. Harris (1841), 10 L. J. Q. B, 294. Reid. Walm- 
sley v. Milne (1859), 7 O. B. N. S. 115. As to (4) Apld. 
Gilman v. Elton (1821), 3 Brod. & Bing. 75. Consd. 
Wood v. Clarke (1831), 1 Or. & J. 484. Apld. Brown v . 
SheviU (1834), 2 Ad. Sc El. 138 ; Clarke v. Millwall Dock 
Co. (1886), 17 Q. B. D. 494. As to (5) Apld. Morlev v. 
Pinoombe (1848), 2 Excb. 101. As to (6) Apld. Lavoll v. 
Ricblngs, [1906 J I K. B. 480. 

248 . .] — (1) Implements of trade may be 

distrained for rent, if they be not in actual use at 
the time, & if there be no other sufficient distress 
on the premises. 

(2) Whether goods be the property of the tenant 
or a stranger is perfectly immaterial, provided 
they be on the premises, & be not privileged by 
law from a distress (Buller, J.). — Gorton v. 


Falkner (1792), 4 Term Rep. 565 ; 100 E. R. 
1178. 

Annotations ; — As to (1) Folld. Fenton v. Logan (1833), 9 
Bing. 676. Reid. Wood v. Clarke (1831), 1 Cr. & J. 484 ; 
Gibson v. lreson (1842), 3 Q. B. 39 : Nargatt v. Nias 
(1859), 5 Jur. N. S. 198. As to (2) Reid. Gilman v. Elton 
(1821), 3 Brod. & Bing. 75 v 

249 . ,] — (l) Goods of a principal, in the 

hands of a factor, for sale, are privileged from 
distress for rent due from such factor to his 
landlord on the ground that the rule of public 
convenience, out of which the privilege arises, is 
within the exemption of a landlord’s general right 
to distrain, & therefore that such goods are pro- 
tected for the benefit of trade. 

(2) Whatever is found upon the premises is 
primd facie taken as belonging to the tenant ; the 
rule grows out of the relation of landlord & tenant, 

& out of the nature of the thing itself (Dallas, 
C.J.). — Gilman v, Elton (1821), 3 Brod. & Bing. 
75 ; 6 Moore, 0. P. 243 ; 129 E. R. 1211. 

Annotations : — As to (1) Apid. Thompson v. Masbitor (1823), 

1 Bing. 283. Folia. AdamB v. Grano (1833), 1 Cr. Sc M. 
380. Retd. Wood v. Clark© (1831), 1 Cr. Sc J. 484 ; 
Brown v. Skevill (1834), 2 Ad. Sc El. 138 : Farranfc v . 
Robson (1834), 3 L. J. C. P. 146 ; Muspratt v. Gregory 
(1836), 1 M. & W. 633 ; Parsons v. Gingell, Lewis v. 
Gingell (1847), 16 L. J. C. P. 227. 

250. .] — As a general rule, subject to 

exceptions, all goods <fc chattels are liable for rent 
of the premises whereon they are, <fc, if the owner 
of goods or chattels contends that his case is 
within one of the exceptions, he must in replevin 
show the special matter by his pleading. Where, 
to an avowry for rent in arrear, the owner pleaded 
that the cattle had not been levant et couchant on 
the premises ; — Held : to be ill, because it might 
be that they were on the premises either through 
his own neglect or with his consent. Either of 
those circumstances would have rendered them 
liable, & he, therefore, should have negatived 
them both. — .Tonp;s v. Powpill (1826), 5 B. & C. 
647 ; 8 Dow. & Ry. K. B. 416 ; 4L.J.O. S. K. B. 
281 ; 108 E. R. 241. 

251. .] — (1) Salt was manufactured & 

publicly sold at certain salt works, & carried away 
in boats of the purchasers, which came for the 
purpose of being loaded with it into a canal on 
the premises, communicating with a public 
navigation. The boat of pltf., an alkali manu- 
facturer, was lying in this canal for the purpose 
of carrying away salt bought by him for the pur- 
poses of his manufacture. On error ; — Held ; the 
boat was not privileged from distress for arrears 
of an annuity issuing out of the land on which the 
salt works were erected, & granted by the manu- 
facturer of the salt. 

(2) Goods of a stranger on the land may be 
distrained for a rentcharge issuing out of it. 

(3) The rule is admitted to be general, that all 
movable chattels found upon the land chargeable 
with a distress, are primd facie liable to be dis- 
trained. To this rule certain exceptions have 
been established, some for the benefit of trade or 
husbandry, & some for the preservation of the 
peace (Denman, O.J.). — Muspratt v. Gregory 
(1838), 3 M. & W. 077 ; 1 Horn. & H. 184 ; 7 
L. J. Ex. 385 ; 150 E. R. 1316, Ex. Oh. 

Annotations: — As to (1) Folld. Joule v. Jackson (1841), 7 

M. & W. 450. Oonsa. Re Russell, Ex p. Russell (1870), 
18 W. R. 753 ; Clarke v. Millwall Dock Co. (1886}, 17 
Q. B. D. 494. Reid. Parsons v. Gingell (1847), 4 C. B. 
545 ; Williams v. Holmes (1853), 8 Exoh. 861 ; Lyons v. 
Elliott (1876), 45 L. J. Q. B. 159. 


fact had, by subsequent agreement 
between himself Sc the tenant, but 
before the distress, become his abso- 
lutely : — Held : he might justify the 
taking on this latter ground. — B ell 
v . Irish (1880), 45 U. C.R. 167. — CAN. 

J. — VOL. XVIII. 


s. Chattel mortgage ,} — A “ tenant** 
within sect. 4 of C. 0. 1898, c. 34, is the 

S erson who for the time being holds 
ho premises Sc a chattel mtge. given 
by a person who does not become a 
tenant until after the execution of the 


mtge. Is not “ from the tenant ” within 
that sect., Sc the goods are exempt 
from seizure for rent. — A bbott v. 
Dahlk, [1917] 1 W. W. R. 1393 ; 33 
D. L. R. 207 ; 10 Alta. L. R. 460.— 
CAN. 
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Sect. 5 . — What may or may not be distrained : Sub- 
sects. 1, 2,3 4, A. A c B.\ 

252. .] — W. occupied lodgings in deft.’s 

house at a weekly rent. He brought a piano with 
him, which he had hired of pltfs. Pltfs. sent two 
men to fetch away the piano. Deft.’s wife met 
the men in the passage of the house outside the 
room in which the piano was, & having been in- 
formed of their object, said in the presence of W., 
who was at the door of the room, the piano should 
not leave the house unless what was owing from 
W. for rent & board was paid. The wife was 
acting by deft.’s authority, & there was rent due 
from W. Pltfs. having brought an action for the 
conversion of the piano, deft, justified the deten- 
tion as a distress: — Held: (1) there might be a 
distress without actual seizure ; & (2) what had 
occurred amounted to a distress. 

At common law a landlord could seize any 
chattels on the demised premises, but could only 
detain them till the rent was paid ; &, although 
he had the right to seize the goods of a stranger, 
practically there was no hardship, as the landlord 
was bound to give up the goods on tender of the 
rent. But the legislature intervened, & gave the 
landlord a power to sell, after certain formalities ; 
Ac the consequence is, whether it was intended or 
not, inasmuch as the landlord is empowered to 
sell any goods which he may seize, he may also 
sell the stranger’s goods. This, no doubt, is a 
great hardship, but such is the law r (Blackburn, 
J.).— Cramer v. Mott (1870), L. R. 5 Q. B. 357 ; 
39 L. J. Q. B. 172 ; 22 L. T. 857 ; 35 J. P. 118 ; 
18 W. R. 947. 

Annotations : — As to (2) Refd. Worth v. London & West- 
minster Loan Co. (1881*), 5 T. L. It. 320. Generally, Reid. 

T hr elf all v. Borwick (1872), 26 L. T. 794 ; Central Printing 

Works v. Walker & Nicholson (1907), 24 T. L. K. 88. 

253. -.] — (1) The privilege from distress 
of goods delivered to an auctioneer for sale is con- 
fined to goods on the premises of the auctioneer, 
& does not extend to goods sold on the premises 
of the owner of the goods. A sale by auction of 
V.’s goods on the premises of V. having been ad- 
vertised, pltf. delivered some plate to the 
auctioneer to be sold along with V.’s goods. The 
auctioneer placed the plate on V.’s premises, 
where it w 7 as distrained during the auction by the 
landlord for rent in arrear : — Held : the plate was 
not privileged, & the distress was valid. 

(2) No doubt the general rule at common law 
w r as that whatever was found on the demised 
premises, whether belonging to a stranger or not, 
might be seized by the landlord & held as a distress 
till the rent was paid or the service performed. . . . 
The ground of privilege is public policy for the 
benefit of trade, & the privilege is given to the 
person carrying on the trade, that is, where goods 
are entrusted to a person in order that he may 
exercise his trade upon them, they should be 
privileged from distress at the suit of the landlord 
of the premises where the trade is exercised 
(Blackburn, J.). 

(3) The case of goods in the hands of a carrier, 
or of goods going to market, is exceptional ; the 
carrier or person taking the goods to market must 
rest somewhere ; in such cases the goods are 
privileged, though in a private house, not the 
person’s own ; it is very similar to the privilege 
attaching to goods of a traveller at an inn. The 
principle is that when a person occupies certain 
premises & carries on a public trade there, goods 
which are brought to those premises for the pur- 
poses of that trade are privileged. But when the 
person exercises the trade not on his own premises, 


are the goods on those premises privileged ? I 
think not (Blackburn, J.). 

(4) The law for the benefit of trade makes 
certain exceptions. Thus, implements of trade 
are not distrainable if there is other sufficient 
distress upon the premises (Lush, J.). — Lyons v . 
Elliott (1870), 1 Q. B. D. 210 ; 45 L. J. Q. B. 
159 : 33 L. T. 800 $ 40 J. P. 203 ; 24 W. R. 290. 

Annotation : — As to (2) Refd. British Mutoscope & Biograph 

Co. v . Homer, [1901] 1 Ch. 071. 

254. Tenants in common — Joint property — 
Separate attornments.] — Be Potter, Ex p. 
Parke, No. 57, ante. 

255. Not chose in action — Patent rights.] — (1) 

The right which the owner of a patented chattel 
has under his letters patent of making & using 
the patented chattel & licensing others 1x> use the 
same is a right of an incorporeal nature. It is a 
chose in action, at any rate not in posse ion, 
distinct from the right of property in the * ptel 
itself, & incapable of seizure under a dist; ‘for 
rent. 

(2) The landlord’s right to distrain is founded 
on the principle that the rent reserved by his 
demise issues out of the land <fc he distrains by 
taking possession, in the nature of a pledge, of 
goods Ac chattels found upon such land. ... In 
distraining, therefore, the landlord looks to the 
land demised & to the goods <fc chattels found 
thereon. If the demise be of an incorporeal 
hereditament no entry can be made on it & no 
goods & chattels can be found on it ; & in like 
manner, if the goods Ac chattels be of an incorporeal 
nature, they can have no local position upon the 
land demised & are incapable of seizure into the 
possession of the landlord. Jt is essential to a 
distress that the property distrained should be 
capable of physical possession (Farwell, J.). — 
British Mutoscope Ac Biograpii Co., Ltd. v. 
Homer, [1901] 1 Ch. 071 ; 70 L. J. Ch. 279 ; 84 
L. T. 20 ; 49 W. R. 277 ; 17 T. L. R. 213 ; 18 
R. P. C. 177. 

Annotations : — As to (1) Refd. Edwards v. Picard, [1909] 

2 K. B. 903. Generally , Mentd. National Phonograph Co. 

of Australia v. Menck, [1911] A. C. 336 ; Barker v . Stick - 

ney, [1918] 2 K. B. 356. 

256. Goods left on premises by assignor — 
Agreement to assign lease.] — Under an agreement 
Id assign a lease, deft, agreed to pay the rent Ac 
taxes to become due in respect of the premises 
after a certain day, & to indemnify pltf. against 
the rent Ac covenants contained in the lease, Ac 
from all loss which he might incur by the non- 
payment or non-observance of such rent or 
covenants. No legal assignment was made, but 
deft, was let into possession, & certain of pltf.’s 
goods which had been left upon the premises were 
distrained for the rent Ac taxes. In an action upon 
the agreement for not indemnifying, the declara- 
tion alleged, that divers goods or chattels of pltf. 
were in & upon the demised premises with the 
leave & licence of deft., & were liable to be seized 
Ac taken, etc., & afterwards divers of the goods 
were lawfully seized & taken as distresses for 
arrears of rent due under the indenture in respect 
of the demised premises, Ac sold, etc. Defk 
pleaded that no goods or chattels of pltf. were at 
any time in Ac upon the demised premises with 
the leave & licence of deft., nor was any part of 
such goods lawfully seized or taken for a distress, 
or sold or disposed of as therein alleged : — Held : 
the statement relating to the leave Ac licence was 
immaterial, & the substance of the plea was, that 
pltf.’s goods had not been seized, So as the facts 
involved in the issue raised thereon had been 
found for pltf., the verdict upon such issue should 
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have been entered for him. — Groom v. Bluck 
(1841), 2 Man. & G. 567 ; Drinkwater, 103 ; 2 
Scott, N. R. 665 ; 10 L. J. 0. P. 105 ; 5 Jur. 
632 ; 133 E. R. 873. 


Sub-sect. 2. — Goods returnable in same 

Condition. 

257. General rule.] — (1) Fixtures, as kitchen 
ranges, stoves, coppers, & grates, which a tenant 
may sever from the freehold & take away during 
his term are not distrainable for rent. 

(2) Those things only can be distrained for rent 
which the landlord could afterwards restore in 
the plight in which they were before the distress. 

(3) Fixtures at common law could not be 
replevied (Patteson, J.). — Darby v. Harris 
(1841), 1 Q. B. 895 ; 1 Gal. & Dav. 234; 10 
L. J. Q. B. 294 ; 113 E. R. 1374 ; sub nom. 
Danby v . Harris, 5 Jur. 988. 

Annotations : — As to ( 1) Folld. Provincial Bill Posting Co. 

v. Low Moor Iron Co., [1909] 2 K. B. 344. Reid. Crossley 

v. Lee, [1908] 1 K. B. 86. Generally, Mentd. Walmsley 

v. Milne (1859), 7 C. B. N. S. 115. 

258. Corn in sheaves.] — (1) By the common law 
corn in sheaves could not be distrained for rent. 

(2) Nothing is to be distrained but what may 
be known & returned in the same condition as 
when taken, &, therefore, a replevin will not lie 
of money out of a bag or chest ( per Cur.). — 
Wilson v. Ducket (1675), 2 Mod. Rep. 61 ; 1 
Freem. K. B. 202 ; 86 E. R. 941. 

259. Money.] — Wilson v. Ducket, No. 258, 
ante . 

260. Flesh of slaughtered animal.] — Com- 
modities which cannot be restored upon a replevin 
in the same plight & condition as that in which 
they were taken, are not distrainable for rent at 
common law, &, therefore, the flesh of animals 
lately slaughtered cannot be distrained. — Morley 
v. Pincombe (1848), 2 Exch. 101 ; 18 L. J. Ex, 
272 ; 10 L. T. O. S. 390 ; 154 E. R. 423. 


Sub-sect. 3. — Constitutional Privilege. 

261. No distress levied on land of Crown.] — 
Anon. (1459), Jenk. 112 ; 145 E. R. 78, 

262. Crown property — On land demised.] — 
The chattels of the Crown on land occupied by a 
subject are privileged from distress for rent. — 
Secretary of State for War v. Wynne, [1905] 
2 K. B. 845 ; 75 L. J. K. B. 25 ; 93 L. T. 797 ; 54 
W. R. 235 ; 22 T. L, R. 8 ; 50 Sol. Jo. 13, D. C. 

Goods in Royal Palaces.] — See Constitutional 
Law, Vol. XI., p. 520, Nos. 245-250. 

Goods of ambassadors & their servants.] — See 
Constitutional Law, Vol. XL, p. 539, Nos. 
420, 421. 

Goods in custody of law.] — See Sect. 12, post. 


Sub-sect. 4. — Trade Privilege. 

A. In General. 

268. General rule — Exemption on ground of 


public policy— For benefit of trade.] — Simpson v . 
Hartopp, No. 247, ante. 

264. .] — Gilman v . Elton, 

No. 249, ante . 

— .] — Lyons v. Elliott, 

No. 253, ante. 

266. Privilege not extended.] — Muspratt v. 
Gregory, No. 251, ante. 

267. .] — Challoner v . Robinson, No. 

273, post . 

268. Necessity for delivery — Actual, formal or 
constructive — By person having right to Immediate 
possession — Ships being built.] — Goods belonging 
to a third x>arty which are on the premises of a 
person exercising a public trade for the pui*poso 
of being dealt with in the way of such trade, are 
not exempt from distress for rent, unless they have 
been sent or delivered to the trader. 

A shipbuilder contracted to build a ship on 
premises which he held as tenant to defts. ; the ship 
was to be paid for by instalments at certain stages of 
the work. After the ship had been partly paid for, 
it was seized by defts. as a distress for rent due from 
the builder. The person for whom the ship was 
being built paid the rent under protest., & sued to 
recover the amount : — Held : assuming the pro- 
perty in the ship to have passed to pltf. under the 
contract, still the ship, not having been sent or 
delivered to the builder, was liable to distress, & 
pltf. was not entitled to recover. 

In order that “ things delivered to a person 
exercising a public trade, to be carried, wrought, 
worked up, or managed in the way of his trade 
or employ,” may be exempt from distress at 
common law, it is essential that there should be 
a delivery of the possession of the things, by a 
person having a right to the immediate possession 
of them, to the person on whose premises they 
are at the time of the distress. Semblc : delivery 
need not be actual or formal ; a constructive 
delivery will be sufficient. — Clarke v. Mill waul 
Dock Co. (1886), 17 Q. B. T). 494 ; 55 L. J. Q. B. 
378 ; 54 L. T. 814 ; 51 J. P. 5 ; 31 W. R. 698 ; 2 
T. L. R. 669, C. A. 

Annotation : — Consd. Challoner v. Robinson, [1908] 1 Ch. 

49. 

269. Pleading privilege.] — In replevin, deft, 
avowed for rent in arrear, as landlord of the 
granary or warehouse in which the goods on which 
lie levied the distress were found. In his plea 
in bar to the avowry, pltf. alleged that the goods 
in question were deposited in the granary or ware- 
house with W., the keeper or proprietor of the 
premises, which were then a public granary or 
warehouse, to be safely kept for the purposes of 
trade. On special demurrer, upon the ground that 
goods merely deposited with the keeper or pro- 
prietor of a public warehouse or granary, unless he 
exercised a public trade, & received them for the 
purposes of that trade, were not privileged from 
distress for rent : — Held : leave to amend should 
be granted. — F arrant v. Robson (1834). 3 L. J. 
0. P. 146. 

B. Public Trades. 

270. Necessity for trade to be public.] — Materials 
in the house of a manufacturer, for the purpose of 


PART II. SECT. 5, SUB-SECT. 3. 

261 1. No distress levied on land of 
Crown .] — Lands in the possession of 
the Crown are not liable to be distrained 
upon. — Gibbons v. Mokan (1838), 6 
Ir. L. Reo. N. S. 141.— IB. 

262 i. Crown property — On land de- 
mised .) — The property of the Crown 1 b 
not subject to distress for rent in 
arrear due to the. landlord of the 
premises on which the property is 
found.— R. v. Tucker (1864), 1 


W. W. & A'B. 193.— AUS. 

t. Militia horses .}- rA person serving 
with or attached to a militia cavalry 
troop as quartermaster is an officer 
thereof, & his horse protected from 
distress under 18 Viet. c. 77, s. 31. 
— Davey v. Cartwright (1869), 20 
C. P. 1.— CAN. 

PART II. SECT. 6, SUB-SECT. 4.— A. 

263 i. General rule — Exemption on 
ground of public policy — For benefit of 


trade .] — The exemption from distress 
of goods Intrusted to persons carrying 
on certain public trades, to exercise 
their trades upon them, is a privilege 
grounded on public policy for the 
benefit of trade. — Paterson v. Thomp- 

!°26.-can: 46 u - °: R - 7 : 9 A - «- 

PART II. SECT. 5, SUB-SECT. 4.— R 

a. What arc public trades — Mill 
owner .] — Logs delivered to a mill 
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Distress. 


Seel. 5 . — What may or may not he distrained : Sub - 

sect. 4 , if. dfr 6\] 

liis trade, are not distrainable by his landlord for 
rent. Where; in trover for silk, deft, justified 
taking it on the premises of C. as a distress for 
rent due from C., A pltf. replied that, before & 
at the time, etc., he carried on the business of a 
silk manufacturer, A C. carried on the business of a 
silk weaver on the premises, A that pltf., shortly 
before, etc., 44 did, in the way of his trade A business, 
employ C. in the way of his business A calling as 
his workman, for certain wages in that behalf, to 
weave & manufacture into velvet ” on the premises 
“ certain silk of pltf.,” which silk, the subject of 
the action, being on the premises for that purpose, 
was wrongfully distrained. On demurrer : — Held : 
(1) the silk was sufficiently shown to have been on 
(Vs premises for the purpose of CVs trade, A, 
therefore, exempt from distress ; (2) the words 
“ as his workman for certain wages,” taken with 
the coni ext, did not imply that 0. had the silk 
only as pltf.’s servant, A for the purposes of pltf.’s 
trade ; (3) Qu. : whether it be necessary to the 
exemption of goods held for the purposes of trade 
that the trade be “ public,’ ’ A, if so, what con- 
stitutes a 44 public trade.” — Gibson v . Irebon 
(1842), 3 Q. B. 39 ; 114 E. It. 422. 

271. What are public trades — Agent — Agency 
for two firms only.] — Where an agent under an 
agreement with a iirm of carpet manufacturers, 
took premises A put his principal’s name outside 
as well as his own, A was entitled to carry on other 
agency business, but was in fact agent for only 
one other jinn : — Held : the agent was not carry- 
ing on a public? trade so as to exempt his 
principal's goods on his premise's from distress. — 
Tabling A Go. v. Weston (1883), 1 Cab. A El. 99. 

272. Sale of pictures on commission 

—By restaurant keeper.] — Edwards v . Fox A Hon 
( 1890), 00 .1. 1\ Jo. 404, C. A. 

273. By club proprietor.] — 

Fltf. was the proprietor of the United Aits (tub. 
lie was tenant from year to year of the club 
premises as underlessee, A he undertook all the 
liabilities of the club A received all the profits. 
One of the objects of the club was to hold exhibi- 
tions of pictures sent in by members of the club, 
mostly for sale on commission, pltf. receiving a 
commission of 10 per cent as his profit. The club 
was managed by a committee, of which pltf. was 
a member, A the exhibitions were managed by 
a picture committee. Only members or associates 
of the club, could send pictures, A the exhibitions 
were not open to the public on payment, but to 
persons int roduced by members or invited. Defts. , 
as superior landlords, had put in a distress for rent 
due from the lessee, A had seized certain pictures 
then on the club premises, the property of members 
which had been sent in for exhibition A sale. In 
an action by pltf. to restrain deft, from proceeding 
with the distress. At the trial the judge held that 
the pictures were liable to distress unless 44 pltf. 
could bring his case ” within the exceptions laid 
down in Simpson v. Hartopp, No. 247, ante, as 
“ things delivered to a person exercising a public 
trade to be . . . managed in the way of his trade 
or employ.” 

On appeal : — Held : the pictures ■were liable 
to distress, A it was not necessary on the facts to 
consider the meaning of the words 44 public trade ” 


but the word 44 managed ” must be taken to in- 
clude, if not to be equivalent to, 44 disposed of ” ; 
the pictures were not delivered to pltf., but to the 
picture committee, A even if they were delivered 
to pltf., they were not delivered to him 44 to be 
managed in the way of his trade ” which was that 
of a club proprietor, A not that of a picture dealer ; 
pltf. could not be said to 44 manage ” the pictures, 
which, according to the rules of the club, were 
under the management of the committee. On 
these grounds, therefore, pltf.’s action failed, A 
the appeal must be dismissed. 

The words used by Willeb, C.J., in Simpson v. 
Hartopp , No. 247, ante, must be taken to define 
A limit precisely the things privileged from 
distress, A the ct. cannot go beyond the terms in 
which that privilege is defined. — O iialloner v. 
Robinson, [1908] 1 Oh. 49 ; 77 L. J. Oh. 72 ; 98 
L. T. 222 ; 71 J. P. 553 ; 24 T. L. R. 38 ; 52 
Hoi. Jo. 28, 0. A. 

274. Artist — Touching up pict» _ -It 

is said that this picture was privilege paving 
been sent to be worked up, A that it came within 
the rule in the well-known case of Simpson v. 
Hartopp , No. 247, ante. I am, however, clear 
that an artist is no more a public trader within 
the meaning of the rule than barristers, poets, or 
dramatists (Mathew, J.). — Von Knoop v. Moss 
A Jameson (1891), 7 T. L. R. 500. 

275. Barristers.] — Von Knoop v . Moss 

A Jameson, No. 274, ante. 

276. Butcher.] — All goods sent to a trades- 

man for the purpose of being wrought upon in the 
way of his trade, are, during the time that they 
remain in his custody, protected from distress, 
as, the carcase of a beast in the custody of a butcher 
sent to him for the purpose of being slaughtered 
for the sender, although the sender be also a 
butcher. 

It is said that the trade of a butcher is not a 
public one. 1 know none more public, or the 
carrying on of which is more convenient or 
necessary. It is as much so as a trade in com. 
... It is also said that the article . . . was not 
brought to be wrought or managed in the way of the 
trade. But the beast was taken to a butcher to 
be slaughtered, A a butcher’s business is to 
slaughter beasts as well as to cut them up A 
sell them to the public (Taunton, J.). — Brown v. 
Siikvill (1834), 2 Ad. A El. 138 ; 4 Nev. A 
M. K. B. 277 ; 4 L. J. K. B. 50 ; 111 E. R. 54. 

Annotations : — Apld. Gibson v. Ireson (1842), 3 Q. B. 39; 
Swire v. Leach (1865), 18 C. B. N. S. 479. Keld. Muspratt 
v. Gregory (1836), 2 Gale, 158 ; Parsons v. Gingell, Lewis 
v. Gingell (1847), 16 L. J. C. P. 227. 

277. Common carrier.] — H., undertaking 

to carry goods of all persons indifferently for hire, 
is a common carrier, A the goods are privileged. — 
Gibbourn v. Hurst (1710), 1 Salk. 249 ; 91 E. R. 
220. 

Annotations : — Apld. Thompson v. Mashiter (1823), 1 Bing. 
283. Oonsd. Brown r. Shevill (1834), 2 Ad. & El. 138. Refd. 
Gilman v. Elton (1821), 3 Brod. & Bing. 75 ; Matthias 
v. Mesnard (1826), 2 C. & P. 353 ; Wood v. Clarke (1831), 
1 Cr. & J. 484 ; Adams v. Grano (1833), 1 Cr. A M. 380 ; 
Muspratt v. Gregory (1836), 1 M. & W. 633 ; Joule v. 
Jackson (1841), 7 M. & W. 450 ; Clarke v. Millwall Dock 
Co. (1886), 17 Q. B. D. 494. Mentd. Watkins v . Cottell 
(1915), 114 L. T. 333 ; Belfast ltopework Co. v. Bushel], 
[1918] 1 K. B. 210. 

278. Dramatists.] — Von Knoop v. Moss 
A Jameson, No. 274, ante. 

279. Pawnbroker.] — (1) Goods pledged 


owner in the way of his trade to be 
sawn into deals, for remuneration, are 
privileged from distress for rent. — 
Guy t\ Rankin (1883), 23 N. B. R. 
49. — CAN. 

b* .3 — Saw logs were taken 


to a saw mill by pltf. to be con- 
verted into lumber in the due course 
of business of the mill, & were dis- 
trained there for rent by deft . ; — Held : 
the business of sawing lumber for hire 
is a trade in which is exempted from 


distress for rent the property of a 
stranger brought in to be converted 
into lumber. — Patebson v . Thompson 
J1881), 46 U. C. R. 7 ; 9 A. R. 326.— 
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at a pawnbroker’s are privileged from distress for 
rent due to the pawnbroker’s landlord, & if they 
are distrained, the pawnbroker is entitled to re- 
cover their full value from the landlord, & not 
merely the amount which he has advanced on 
them. 

(2) Goods which have been deposited with a 
pawnbroker for more than a year, & which he has 
therefore power to sell under 39 & 40 Geo. 3, 
c. 99, are privileged equally with those which he 
has no power to sell. 

(3) Goods intrusted to persons carrying on public 
trades, to be by them dealt with, wrought, or 
managed in the way of their trade, are exempted 

from distress It seems to me that the 

goods now in question fall within the description 
of goods intrusted to one who carries on a public 
trade, to be managed & dealt with by him in the 
way of his trade, & which he had a right to hold 
until the sums advanced by him upon them were 
repaid to him (Erle, O.J .). — Swire v.Leach (1865 ), 
18 C. B. N. S. 479 ; 5 New Rep. 314 ; 34 L. J. 0. P. 
150 ; 11 L. T. 680 ; 11 Jur. N. S. 179 ; 13 W. R. 
385 ; 144 E. R. 531. 

Annotations : — As to (1) Apld. Milos v. Furbor (1873), L. R. 8 

Q. B. 77, Refd. Johnson v. L. & Y. lly. (1878), 3 0. P. D. 

499. Generally , Mentd. The Winkfleld, [1902] P. 42. 


280. Poet.] — Von Knoop v. Moss & 

Jameson, No. 274, ante. 

281. Warehousing.] — PI if. deposited 

household furniture at a depository to be ware- 
housed at the rate of 30s. a year. At the time he 
thought he was depositing them with a co. with j 
whom he had had dealings before, & he received 
a receipt in the name of the co., which name was ; 
also over the door of the depository. The fact 
was that the co. had sold their business to B., & 
let the premises to him, but they had authorised 
the use of their name. B. being in arrears for rent, 
defts. seized & sold pltf.’s goods under a warrant 
of distress from two of the directors of the co., 
on which pltf. brought an action against defts. : — 
Held : (1) the goods were privileged from distress, 
as things delivered to a person exercising a public 
trade to be managed in the way of his trade ; 
(2) the co. were estopped from distraining as land- 
lords by having allowed themselves to be held out 
as the persons with whom the goods were deposited ; 
Senible : if it were shown that a person exercised 
the trade of agisting cattle, the same principle 
would apply as in the case of a pawnbroker, & 
the cattle could not be distrained for rent. — 
Miles v. Furber (1873), L. R. 8 Q. B. 77 ; 42 
L. J. Q. B. 41 ; 27 L. T. 756 ; 37 J. P. 516 ; 21 
YV. R. 262. 


to (1) Refd. Clarke v. MlUwall Dock Co. 
(1885), 53 L. T. 316. 

Privilege of goods deposited at warehouse.] — 

See Sect. 5, sub-sect. 4, D., post. 

282. Weaver.] — Yarn which has been 

*pun for a clothier, carried into a neighbour’s 
house to be weighed, cannot be taken at the beam, 
by distress for rent. 


The trade of a clothier is pro bono publico , who 
night to be allowed all necessary means {per Our.). 
—Read v. Burley (1597), Cro. Eliz. 596; 78 
E. R. 795 ; sub nom . Burley v. Read, Noy, 68. 

innovations .-—Reid. Kimp v. Cruwes (1695), 2 Lilt. App. 
1573 jGisbournt?. Hurst (1710), 1 Salk. 249; Himpsou 
;• U7 44) V W1Ue8 » 512 ; Gilman v . Elton (1821), 

3 Brod. & Bing. 75 ; Thompson v . Mashlter (1823), 1 


Bing. 283 ; Matthias v. Mesuard (1826), 2 C. & P. 353 ; 
Wood v. Clarke (1831), 1 Cr. & J. 484 ; Brown v. ShevUl 
(1834), 2 Ad. & El. 138 ; Muspratt v. Gregory (1838), 3 
M. & W. 677. 

C. Possession for Purposes of Trade. 

283. Necessity for.] — Brown v. Shevill, No. 
276, ante. 

284, Delivery for specific purpose.] — To 

a declaration in replevin, for taking the cattle, 
goods & chattels of pltf., deft, made cognisance as 
bailiff of W., & justified the taking for rent due to 
W. from the occupier J. who was W.’s tenant. 
Plea in bar, that the premises in which the cattle, 
goods & chattels were taken, were occupied by J. 
as tenant, at a yearly rent ; that at the time 
of the making of the distress .T. was a “common 
public livery stable keeper ’’ & was used in his 
trade “ as such ” from time to time to take in, 
feed, keep, & clean all other persons’ horses & 
carriages who placed the same with him ; that 
it was necessary for the carrying on such trade 
that horses & carriages should be kept & taken 
care of on the premises & that the cattle, goods, & 
chattels distrained were placed & remained on the 
premises to be managed & dealt with by J. in hi s 
trade, as deft, well knew, etc. : — Held : horses <fc 
carriages standing at livery could be distrained for 
rent. 

S entitle : if articles are sent to remain at a place, 
they are distrainable, but if sent for a particular 
purpose <fe the remaining at the place be an incident 
necessary for the completion of such purpose, they 
are not. — Parsons v. Gingell (1847), 4 0. B. 545 ; 

JO L. J. C. P. 227 ; 9 L. T. O. 8. 222 ; 11 Jur. 437 ; 
136 E. R. 621. 

Annotations: — Consd. Milos v. Furber (1873), L. B. 8 Q. B. 

77. Refd. Re Hussoll , Ex p. Russell (1870), 18 W. K. 753. 
Mentd. Johnson v. Mid. lly. *(1849), 4 Exoh. 367. 

Necessity for delivery of possession.] — See. No. 
268, ante . 

285. Agent — Holding goods for sale.] — Gilman 
v. Elton, No. 249, ante. 

280. • Sale of carriages — By coach- 

maker.] — Kersey v. Ptxon (1843), 1 L. T. O. S. 

76. 

287. By commission agent.] 

To a plea in trover for a carriage, alleging that it 
was taken on the premises of B. as a distress for 
rent due from him, pltf. replied that B. was a 
coachmaker & a commission agent for the sale of 
carriages, & exercised that trade on the premises, 

& was employed by pltf., in the way of his trade & 
business, for certain commission, to expose for 
sale & sell the carriage on the premises, <fc pltf. had 
delivered the carriage to B. for the purpose that 
he might there expose for sale &. sell the same for 
pltf. in the way of his trade & business for certain 
commission, & B. had the same on the premises for 
that purpose, & the same remained thereon to be 
managed, & dealt with, sold & exposed for sale 
in the way of B.’s trade & business, & not other- 
wise, until the time of the distress : — Held : 

(1) goods in the hands of a commission agent for 
sale in the way of his business are exempted from 
distress ; (2) the exemption was here sufficiently 
pleaded. 

The principle of exemption has been applied 
to different cases from time to time, according 
to the existing state of trade (Patteson, J.). — 
Findon v. M‘Laren (1845), 6 Q. B. 891 ; 1 New 


PART II. SECT. 6, SUB-SECT. 4.- 

285 1. 'Agent — Holding goods for sale.] 
— Goods were consigned to R. by pltf., 
with certain prices affixed in the In- 
voice, below which he was not to sell. 


& all above which he might keep for 
himself ; & it appeared that he was 
In the habit of transferring them when 
convenient in payment of bis own 
debts, charging himself with them as 
sold at the Invoice prices. Under any 


circumstances he was not paid by com- 
mission on the sales : — Held : such 

? roods were not exempt from distress 
or rent due by R. — Hurd v. Davis 
(1863), 23 U. C. It. 123. — CAN, 
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Distress. 


Sect. 5. — What may or may not be distrained : Sub - 
sect. 4, C. & D. ; sub-sect. 5.] 

Tract, Oas.152 ; 14 L. J. Q. B. 183 ; 4 L. T. O. S. 
355 ; 0 Jur. 300 ; 115 E. R. 330. 

Annotations : — As to (1) Apld. Munster v. Johns (1850), 
JO L. T. O. S. 245. Reid. Brown v. Arundell (1850), 
10 C. B. 54. As to (2) Reid. Brown v. Arundell (1850), 
10 C. B. 54. 

288. Goods sent to lor exhibition purposes 

only.J — Simms Manufacturing Co. v . White- 
head, [1909] W. N. 95. 

Whether exercising a public trade.] — See 

Nos. 271-273, ante. 

Auction — Goods deposited for sale by.] — See 
No. 253, antCi Nos. 297-299, post. 

289. Boat left on premises of trader — For 
convenience of owner.]— Muspratt v . Gregory, 
No. 251, ante. 

290. Livery stables — Carriage standing at.] — 

A carriage standing at livery is distrainable for 
rent bv the lessor of the premises. — Francis v. 
Wyatt (1704), 3 Burr. 1498 ; 1 Win. Bl. 483 ; 97 
E. R. 947. 

Annotations : — Expld. CJorton v. Falkncr (1792), 4 Term Rep. 
505 ; A damn v. Grane (1833), 3 Tyr. 326. Consd. Brown 
v. Sheviil (1834), 2 Ad. 8c El. 138 ; Muspratt v. Gregory 
(1838), 3 M. & W. 077. Folld. Parsons v. Gingell (1847), 
4 G. B. 545. Rcfd. Gilman v. Elton (1821), 3 Brod. & 
Bing. 75 ; Cocks v. Gray (1857), 1 Gilt. 77. Mentd. 
Thompson v. Mashitcr (1823), 1 liing. 283 ; Judson v. 
Etheridge (1833), 2 L. J. Ex. 300. 

291. .j — P arsons v. Gingell, No. 

284, ante. 

292. Materials delivered for manufacture at 
worker’s house.] — Materials delivered by a manu- 
facturer to a weaver, to be by him manufactured 
at his own home, are privileged from distress for 
rent due from the weaver to his landlord ; but a 
frame or other machinery delivered by the manu- 
facturer to the weaver, together with the materials, 
for the purpose of being used in the weaver’s" 
house in the manufacture of such materials, is not 
privileged, unless there be other goods upon the 
premises sufficient to satisfv the rent due. — Wood 
v. Clarke (1831), 1 Cr. & J. 484 ; 1 Tyr, 314 ; 9 
L. J. O. S. Ex. 187 ; 148 E. R. 1511. 

A n notation s Folld. Fenton v. Logan (1833), 9 Bing. 076. 

Consd. Gibson v. Ireson (184 2). 3 Q. B. 39 ; Clarke v. 
Mill wall Book Co. (1880), 17 Q. B. I). 494. Refd. Adams 
Grane (1833), 1 (T. & M. 380 ; Brown v. Shevill (1834), 

2 Ad. & El. 138 ; Muspratt. v. Gregory (1830), 1 M. & \V. 
033. 

293. Materials in house of manufacturer — For 
purposes of trade.] — Gibson v. Ireson, No. 270, 
ante. 

294. Pictures exhibited by club — Not managed 
by way of trade — By club proprietor.] — Ciialloner 
v. Robinson, No. 273, ante. 

295. Wine deposited for bottling — As distinct 
from wine deposited for storage.] — The Ot. of 
Bkpcy. has jurisdiction, under Bkpcy. Act, 1809, 
c. 71, ss. 13, 05, 72, 78, 125, & r. 200, to restrain a 
distress for rent, or other legal proceeding against 
the debtor or his estate in respect of any debt 
provable, & to decide the question of the landlord’s 
right to distrain, 

A wine warehouseman had been in the habit of 
receiving wine belonging Id other persons, in cask 
& in bottle, & properly storing & warehousing same. 
It was also part of his business to bottle wine for 
other persons, & to see that it was properly stored 
away in bins & kept at a proper temperature, so 


as to bring it to maturity, & also to receive wine 
for the purpose of having it bottled & forthwith 
returned. The landlord of the premises where the 
wines were deposited having levied a distress for 
rent, & the warehouseman having filed a petition 
for liquidation under above Act, & applied for an 
injunction restraining the landlord from pro- 
ceeding to a sale : — Held : (1) wine in cask or in 
bottle could not be deemed “ perishable ” ; & 

(2) inasmuch as it could not reasonably be said 
that the depositing wine in another person’s cellar 
was an incident to the trade carried on by the owner 
of the wine, the wine was liable to distress, except 
as to that portion of it which had been sent in for 
the purpose of being bottled & returned to the 
owner at a day named. — Re Russell, Ex p. 
Russell (1870), 18 W. R. 753. 

Warehouse — Goods deposited In.] r-See Nos. 
269, 281, ante , Nos. 303, 304, post. \ 

296. Machinery lent for purpose pf manu* 

facture.] — Wood v. Clarke, No. 29" )r\te. 

D. Particular Instances . 

Agent — Goods sent to for sale.] — See Nos. 249, 
286, 287, ante. 

Goods sent to for exhibition purposes only.] 

— See No. 288, ante. 

Whether exercising a public trade.] — See 

Nos. 271-273, ante. 

Artist — Unfinished pictures at studio of.] — See 

No. 274, ante. 

297. Auction— Goods deposited for sale by — 
On premises of auctioneer — Misrepresentation as 
to ownership.] — (1) Goods deposited for sale by 
auction on the premises of an auctioneer, are not 
liable to be distrained for rent in arrear, in respect 
of those premises. 

(2) Nor will a misrepresentation as to the owner- 
ship made by the auctioneer, in advertising the 
sale, although it might vitiate the sale as between 
buyer & seller, destroy the exemption from distress. 
Accordingly, a manufacturer sent goods to a public 
auction room, to be sold by an auctioneer, who had 
hired the rooms for a short period, & who advertised 
the intended sale of these & other goods, received 
in the same way as “ under an assignment for the 
benefit of creditors.” The goods having been dis- 
trained for rent due for the auction room from the 
party of whom it was hired : — Held : they were 
privileged from distress. — A dams v . Grane (1833), 
1 Cr. & M. 380 ; 3 Tyr. 326 ; 2 L. J. Ex. 105 ; 149 
E. R. 447. 

Annotations : — As to (1) Apld. Brown v. Arundell (1850), 10 

O. B. 54. Refd. Brown v. Sbevil (1834), 4 Nev. & M. K. B. 

277 ; Muspratt v. Gregory (1836), 1 M. & W. 033 ; Findon 

v. M‘Laren (1845). 0 Q. B. 891 ; Williams v. Holmes (1853), 

8 Exeh. 801 ; Swire v . Loach (1865), 18 C. B. N. S. 479. 

298. Though place hired for 

occasion or occupied by trespassing.] — Goods sent 
to an auctioneer for sale on premises occupiedl 
by him, are privileged from distress for rent, 
although the place of sale is merely hired for the 
occasion or the occupation has been acquired by the 
auctioneer by an act of trespass. — B rown v . 
Arundell (1850), 10 C. B. 54 ; 20 L. J. C. P. 30 ; 
10 L. T. O. S. 126 ; 338 E. R. 23. 

Annotations Expld. & Apld. Williams v. Holmes (1853), 

8 Exch. 801. Consd. Lyons v. Elliott (1876), 1 Q. B. D. 

»1U« 

299. In open yard of premises- 


PART II. SECT. 5, SUB-SECT. 4.— D. 

c. Auction — Goods deposited for sale 
by — On premises of auctioneer .] — 
Goods were sent to the premises rented 
by an auctioneer for sale by public 
auction or otherwise. They wore 
unsold 8c remained on the premises 


for eighteen months : — Held : nol 
liable to the landlord's hypothec foi 
rent. — Mollkr & Co. v. Levy (1892) 
13 N. L. U. 118.— S. AF. 


d. Hotel — Machine left by > guest.] 
— Deft, distrained for rent a reaping 
machine on premises leased by him to 


G., from whom pltf., an hotel keeper, 
had the use of the yard & stable. The 
machine had been left at pl£.'s hotel 
about six months before by R., an 
agent for the sale of reaping machines, 
when he was stopping there, & R. 
had never been at the hotel since, 
except perhaps on one oocasion. Pltf. 
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Occupied by auctioneer.] — Goods deposited in an 
open yard belonging to premises in the occupation 
of an auctioneer, for the purpose of being sold 
by public auction, are privileged from distress. — 
Williams v. Holmes (1853), 8 Exch. 801 ; 1 
C. L. R. 483 ; 22 L. J. Ex. 283 ; 1 W. R. 391 ; 155 
E. R. 1802. 

Annotations : — Refd. Lyons v. Elliott (1876), 33 L. T. 806. 
Mentd. Witty v. Williams (1864), 4 New Rep. 138. 

300. Only if on premises actually 

occupied by auctioneer — Effect of removal.] — 

Lyons v. Elliott, No. 253, ante . 

Boat of customer lying in canal — On premises of 
trader.] — See No. 251, ante . 

301. Bookseller Sc bookbinder — Books to be 
sold Sc bound.] — Pltf. had sent books of his to the 

E remises of deft.’s tenant, who was a bookseller Sc 
ookbinder ; some of the books were to be sold, 
others to be bound. Semble : both classes of books 
were privileged from distress. — Munster v. Johns 
(1850), 10 L. T. O. S. 245. 

302. Brewer’s casks — Sent to public-house.] — 
(1) Brewer’s casks, sent to a public-house with 
beer, & left there until the beer is consumed, are 
liable to be distrained for the rent of the house. 

(2) A landlord has a right to distrain all goods 
found upon the demised premises with the ex- 
ception of certain specified cases, which are not 
to be extended. Primd facie , every deposit of 
oods upon the premises where the trade is carried 
n, would have relation to that trade & an exemp- 
tion from distress would, in that view, be for the 
public good. But to hold such goods to be 
exempt would be establishing a very wide principle, 
& the case of Muspratt v. Gregory , No. 251, ante f 
having decided that the principle of exemption 
already laid down in the books ought not to be 
extended, we are bound by that decision 
(Parke, B.). — Joule v. Jackson (1841), 7 M. & W r . 
450 ; 10 L. J. Ex. 142 ; 151 E. R. 842, 

Butcher — Carcass of beast slaughtered by.] — 
See No. 276, ante. 

Clothworkers — Materials for cloth left at — Spun 
yarn In course of being weighed.] — See No. 282, 
ante. 

Common carrier — Goods in possession of.] — See 

No. 277, ante. 

Livery stable — Horses Sc carriages standing at.] — 

See Nos. 284, 290, ante. 

Manufacturers’ materials — In own house.] — 

See No. 270, ante. 

In workman’s house for purpose of manu- 
facture.] — See No. 292, ante. 

Pawnbroker — Goods pledged with.] — See No. 
279, ante , 

Restaurant keeper — Pictures for sale in premises 
of.] — See No. 272, ante. 

Ship being built — No delivery to shipbuilder.] — 

See No. 268, ante . 

303. Warehouse — Goods deposited at — By 
factor.] — Goods landed at a wharf, & deposited by 
a factor, to whom they were consigned, in a ware- 
house on the wharf, till an opportunity for sale 
should present itself, are not distrainable for rent 
due in respect of the wharf Sc warehouse. — 
Thompson v . Mashiteb (1823), 1 Bing. 283 ; 8 


Moore, 0. P. 254 ; 1 L. J. O. 8. C. P. 104 ; 130 
E. R. 114. 

Annotations: — Expld. Wood v. Clarke (1831), 1 Cr. & J. 
484. Consd. Parsons v. GingeU (1847), 4 C. B. 546. 
Refd. Matthias v. Mesnard (1826), 2 C. & P. 353 ; Adams 
v. Grane (1833), 1 Cr. & M. 380 ; Brown v. Shevill (1834), 
2 Ad. & El. 138 ; Muspratt v. Gregory (1836), 1 M. & W. 
633 ; Swire t>. Leach (1865), 18 C. B. N. S. 479 ; Re 
Russell, Exp. Russell (1870), 18 W. R. 753 ; Lyons v. 
Elliott (1876), 1 Q. B. D. 210. 

304. .]— Corn sent to a factor 

for sale, Sc deposited by him in the warehouse of a 
granary keeper, he not having any warehouse of 
his own, is under the same protection against a 
distress for rent, as if it were deposited in a ware- 
house belonging to the factor himself. 

A landlord must know that he cannot take the 
com of other parties ; &, therefore, if his tenants 
are granary keepers, he can take other security 
for his rent (Best, C.J.). — Matthias v. Mesnard 
(1820), 2 C. & P. 353, N. P. 

Annotations': — Refd. Parsons v. Gingell (1847), 4 C. B. 545 ; 
Re Russell, Ex p. Russell (1870), 18 W. R. 753. 

305. Pleading.] — Farrant v. Rob- 


son, No. 269, ante. 


306. 


Business sold at time of deposit.] 


Miles v. Furber, No. 281, ante. 

307. Wine deposited for storage — As 

distinct from wine deposited for bottling .] — Re 

Russell, Ex p. Russell, No. 295, ante. 


Sub-sect. 5. — Fixtures. 

See , generally , Landlord & Tenant. 

308. General rule.] — Simpson v. Hartopp, No. 
247, ante. 

309. ,] — (1) Fixtures . . . arc not dis- 

trainable, not being severable from the freehold ; 
&, for that reason, not being capable of being 
restored in the same plight in wliich they were 
before severance (Abbott, C.J.). 

(2) A reasonable time after the expiration of 
five days from the time of distress is by law 
allowed to the landlord for appraising Sc selling 
the goods distrained. — Pitt v. Shew (1821), 4 
B. & Aid. 200, 208 ; 100 E. R. 913, 914. 

Annotations : — As to (1) Refd. Twlgg v. Potts (1834), 1 

Cr. M. & R. 89. Generally , Mentd. Hallen v. Runder 

(1834), 1 Cr. M. & R. 266. 

310. .] — (1) The presence of a landlord 

with a broker, etc., on the premises of the tenant 
immediately after they have been forced open by 
the broker, Sc the fixtures torn down, & who 
professed to have distrained for rent, pending the 
tenancy, is sufficient evidence of the landlord’s 
liability for the wrongful act of breaking open 
outer doors Sc taking fixtures as a distress for 
rent due. 

(2) In an action for such wrongful act, the 
proper measure of damages, as to the tenant’s 
fixtures, is not the amount of the proceeds of a 
forced sale by broker, nor is it necessarily the 
value paid by the tenant, but it is, or may be, the 
value of the fixtures to an incoming tenant, Sc the 
amount such incoming tenant would be likely to 
pay the outgoing tenant for them, & this can be 
recovered without deducting the amount of rent 


was paid nothing for keeping the 
machine, nor did he assume any re- 
sponsibility therefor. At the trial it 
was sought toprove that it was essential 
to pltf/s business to receive Sc keep 
suoh machines brought by his cus- 
tomers, but the evidence merely showed 
that a refusal to do so would or might 
Tender his hotel less popular : — Held : 
the maohine was not exempt from 
distress. — Mitchell v. Coffee (1880), 
5 A. R. 525, — CAN, 


PART II. SECT. 6 , SUB-SECT. 5. 

t. What is a fiAurc — Skating rink 
floor.) — A hardwood flooring, put 
down specially for skating, Sc capable 
of removal : — Held : to be a tenant 
fixture, Sc exempt from distress. — 
Howell v. Listowel Rink & Park 
Co. (1886), 13 O. R. 476.— CAN. 

f . Fixtures of former tenant seized by 
chattel mortgagees — Distress by land- 
lord — Rights as between landlord &> 


chattel mortgagees.) — Premises wore 
rented to G. who abandoned them. 
The landlord then leased the premises 
to another tenant who took possession. 
Subsequently under a chattel mtgA. 
made by G. during his tenancy the 
mtgees. caused a seizure to be made of 
chattels which had been on the pre- 
mises during G.’s tenancy Sc remained 
there. The landlord then issued a 
distress warrant for rent owing by G. 
Sc the chattels were seized thereunder : 
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Distress. 


Sect. 5 . — What may or may not he distrained : Sub- 
sects. 5, 6, 7 <fc 8.] 

due, as the fixtures could not have been dis- 
trained upon for it. 

(3) The landlord cannot distrain trade fixtures. 
. . . Fixtures in situ are worth far more than they 
are when severed (Erle, J.). — Moore v. Drink- 
water (1858), 1 F. & F. 134. 

311. Fixtures removable by tenant.] — D arby 
v . Harris, No. 257, ante . 

312. .] — By an agreement in writing 

defts. agreed to let & pltfs. to take the exclusive 
right of putting up advertisement hoardings & 
posting bills thereon upon specified land of defts. 
for seven years pltfs. paying defts. a fixed annual 
sum payable quarterly, rates & taxes to be paid 
by “ the tenants.” Pltfs. erected hoardings 
which were affixed in a very substantial manner 
to the land & exhibited advertisements upon 
them. Pltfs. fell into arrear in their payments 
under the agreement, & defts. levied a distress 
upon the hoardings & ultimately carried them 
away Sc sold them. Pltfs. brought an action to 
recover damages for wrongful distress, & defts. 
counterclaimed for the amount of the arrears duo 
under the agreement : — Held : (1) even assuming 
the agreement created the relation of landlord <te 
tenant between the parties the advertisement 
hoardings, although removable by pltfs. at the 
end of the tenancy, were fixtures & not mere 
chattels Sc were therefore not distrainable & 
pltfs. were entitled to recover damages for the 
wrongful distress ; (2) pltf. co. having gone into 
liquidation it would be inequitable to set off the 
damages recovered by pltfs. on the claim against 
the arrears recovered by defts. on the counter- 
claim & to give judgment for the balance, & 
separate judgments ought to be given on the 
claim & counter-claim respectively. Semble : the 
agreement did not constitute a demise creating a 
tenancy, but amounted only to a licence to enter 
on the land & do certain specified things upon it. 
— Provincial Bill Posting Co. v. Low Moor 
Iron Co., [1909] 2 K. B. 344 ; 78 L. J. K. B. 702 ; 
100 L. T. 720 ; 10 Mans. 157, C. A. 

313. What is a fixture.] — S impson v. Hartopp, 
No. 247, ante . 

314. .] — Darby v. Harris, No. 257, ante . 

315 . Millstone.] — Wystow’s Case (1523), 

Y. B. 14 Hen. 8, fo. 25, pl.-O. 


well brought against the sheriff. . It is not neces- 
sary to bring it against the parties suing out the 
execution under which the seizure is made. 

(2) Fraud in not expressing in an instrument the 
full consideration, in order to evade paying to the 
revenue the full stamp duties, does not render the 
instrument void, on the ground of not being 
properly stamped. 

(3) Machinery, let with a manufactory, a 
property in such machinery being transferred to 
the tenant in consideration of money, with a power 
to distrain on it reserved by the lease, is distrain- 
able, &, if taken in execution & sold, the sherul 
must pay out of the proceeds the unsatisfied 
arrears of rent, due for one year or less, to the 

landlord. , , 

(4) It is no objection to an action by the land- 
lord against the sheriff, that the tenant, having 
been bkpt. when the execution was executed, his 
goods are no longer his property, but that of his 
assignees, & that, if so, the sheriff would be liable 
both to the assignees Sc to the landlord. — Duck v. 
Braddyll (1824), 13 Price, 455 ; M‘Cle. 217 ; 
147 E. It. 1047. 


Annotations : — As to (2) Apld. Doe d. Kettle v. Lewis (1830), 
10 11, & C. 673. Refd. Dyer n. Green (1847), 1 Rxoh. 71. 
As to (3) Refd. Darby v. Harris (1841), 1 Q. B. 895; He 
Mackenzie, Ex p. Hertfordshire Sheriff, [1899] 2 Q. B. 
566. 


.] — Compare No. 292, ante. 

3^8, Beer machine In public house.] — A 

landlord, distraining for rent in arrear from a 
tenant of a public house, seized certain beer 
machines, etc., affixed to the freehold Sc removed 
them from the premises : — Held : trover lay for 
these articles Sc although for the purpose of that 
action, the tenant treated these as goods & 
chattels, the landlord could not justify distraining 
them for rent in arrear. — Dalton v. Wiiittem 
(1842), 8 Q. B. 961; 3 Gal. & Dav. 260; 12 
L. J. Q. B. 55 ; 6 Jur. 1063 ; 114 E. R. 777. 


Annotations:— Consd. Beck v. Denbigh (1869). 29 L. J. 
C. P. 273. Refd. Walmsloy v. Milne (1859), 7 C. B. N. S. 


115. 


319, Machine fixed by screws to floor — 

Spinning mule.] — (1 ) Certain cotton-spinning 
machines were fixed by means of screws, some in 
wooden fastenings, & some fixed in stones with 
molten lead, & thereby fastened to the building. 
The machines were distrained for rent, & subse- 
quently replevied ; — Held : they were not a part 
of the freehold, but were properly distrainable. 

(2) At common law, tilings fixed to the free 
hold, & which become part of it, cannot be dis- 


Jt' m v w Wl. J | JL'O/ #/* JL.4VJU a .r>uiiK.iii& V>0. V100WJ, 4 

Ch. App. 630. Mentd. Walmsley v. Milne (1859), 7 

C. B. N. S. 115 ; Sumner v. Bromilow (1865), 34 L. J. 

Q. B. 130. 

316. Limekiln.] — Keplevin for taking 

pltf.’s goods & chattels, to wit, a lime-kiln ; 
avowry for rent ; plea in bar that the lime -kiln 
was affixed to the freehold : — Held : the plea 
in bar was bad, because it was a departure 
from the declaration. — Niblet v. Smith (1792), 

4 Term Rep. 504 ; 100 E. R. 1144. 

317, Machinery let with factory — Subject 

to payment & conditions.] — (1) The action 
for removing goods taken in execution, with- 
out satisfying the landlord for the arrears of ( 
a year’s rent due, under 8 Ann., c. 14, may be | 


trained. 

(3) The machines never were part of the free- 
hold, but were attached slightly to it, & were 
capable of being removed without the least injury 
to the fabric of the buildings. The object & 
purpose of annexation was not to improve the 
inheritance, but was to render the machinery 
steadier & for the more convenient use of the 
inheritance. They never were part of the free- 
hold any more than a carpet would be, which is 
attached to the floor by nails for the purpose of 
keeping it stretched out, or curtains, or looking- 
glasses, pictures, & other matters of an ornamental 
nature, which have been slightly attached to the 
walls of a dwelling, as furniture, & which is 
probably the reason why those & similar articles 


— Held: G/s tenancy being at an 
end the landlord’s right to distrain 
was gone Sc hie distress & the seizure 
thereunder were ineffective to give 
him any rights in respect of the chattels ; 
as to those chattels which were fixtures 
of the class termed “ tenant’s fix- 
tures,” although, as between G. Sc 


the landlord, the latter would in the 
circumstances be entitled to hold 
these, he could not do so as against 
the chattel mtgees. ; it was not 
competent for G. by surrender of the 
term to defeat the mtgees/ title to 
the fixtures ; the latter’s right to the 
fixtures after the surrender of the 


term was not subject to payment of the 
rent whioh would have acorued had 
there been no surrender, as the fixtures 
were not chattels that are liable for 
distress for rent. — B kuor v. Smith, 
fl923] 3 D. L. It. 887 ; 2 W. W. R. 
327. — CAN. 
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have been held in different cases to be removable 
(Parke, B.). — Hellawell v. Eastwood (1851), 
6 Exch. 295 ; 20 L. J. Ex. 154 ; 15 J. P. 724 ; 
155 E. R. 554 ; sub nom. Halliwell v . East- 
wood, 17 L. T. O. S. 96. 

Annotation*: — A s to (1) Distd. Turner v. Cameron (1870), 
L, R. 5 Q. B. 306. N.P. Orossley v. Lee, [1908] 1 K. B. 
86. Refd. Mather v. Fraser (1856\ 2 K. 8c J. 536 ; 
Walmsley v. Milne (1859). 7 C. B. N. S. 115 ; Climie v. 
Wood (1869), 38 L. J. Ex. 223 ; Reynolds v. Ashby, 
[1904] A. C. 466. As to (3) Consd. Elliott v. Bishop 
(1854), 10 Exeh. 496 : Mather v. Fraser (1856), 2 K. & J. 
536. Apld. Waterfall v. Penistone (1856), 0 E. & B. 876. 
Consd. Walmsley v. Milne (1859), 7 C. B. N. S. 115. 
Apld. Dumergue v. Ramsay (1862), 10 W. jt. 844. Consd. 
Parsons v. Hind (1866), 14 W. It. 800 ; Jt. v. Lee (1806), 
L. R. 1 Q. B. 241 ; Longbottom v. Berry (1869), L. R. 
5 Q. B. 123. Distd. Turner v . Cameron, [1870] L. It. 5 
Q. B. 306. Consd. Holland v. Hodgson (1872), L. It. 7 
C. P. 328. Apia. Chumberlayne v. Collins (1894), 70 
L. T. 217. Consd. Reynolds v. Ashby, [1904] A. C. 466. 
Refd. CUmie v. Wood (1869), 38 L. J. Ex. 223 ; lie 
Thomas, Exp. Willoughby D’Eresby (1881), 44 L. T. 
781 ; Tyni liler Works Co. v. Longbontou Overseers 
(1886), 18# D. 81; Hobson r. Go rringe (1896), 75 
L. T. 610 I ^ambourn v. McLellan, [1903] 2 Ch. 268 ; 
Vaudeville Electric Cinema v. Muriset, 119231 2 Ch. 74. 
Generally, Mentd. Williams v. Jones (1804), 11 L. T. 
108. 

320. Gas engine.] — A gas engine 
was let out by pltfs. on hire under an agreement 
in writing which provided for monthly payments, 
A that the engine should remain the property of 
pltfs. until the hirer had exercised the option of 
purchase given by the agreement, A should be 
removable by pltfs. on the failure of the hirer to 
pay any instalment. The engine was affixed to 
the floor of premises, of which the hirer was 
deft.’s tenant, by bolts A screws, A was used by 
the hirer for the purposes of his trade. The 
engine was seized by deft, under a distress for 
rent due from the hirer A sold ; — Held : the 
engine had become a fixture, A was, therefore, 
not distrainable. — C rossley Brothers, Ltd. v. 
Lee, [1908] 1 K. B. 86; 77 L. .7. K. B. 199; 
97 L. T. 850 ; 24 T. L. R. 35 ; 52 Sol. .Jo. 30, 
D. C. 

Annotation*: — Consd. Provincial Bill Posting Co. v. Low 
Moor Iron Co., [1909] 2 K. B. 344. Refd. Horwicli v. 
Syrnond (1914), 110 L. T. 1016. 

321. Railway sleepers.J — Three railways 

were connected with a coal mine, one within the 
mine, one within a yard attached to the colliery, 
A the third extending from the yard A effecting a 
junction with a public railway. The lessee of the 
mine had mortgaged it to pltf., who had entered 
into possession. The rent being in arrear, the 
lessor distrained, among other things, the three 
railways. The railways were constructed in the 
following manner : — The surface of the ground 
was prepared by having ballast spread upon it ; 
sleepers were then embedded in the ballast, A the 
ballast packed, A the rails were fastened to the 
sleepers by nails. In order to remove the rails, 
they were wrenched off the sleepers by means of 
bars A picks ; A to remove the sleepers it was 
necessary to loosen the ballast by means of picks, 
A then with levers to raise them. The removal of 
the sleepers made holes in the ballast : — Held : 
the railways, by their mode of annexation to the 
soil, became fixtures A were not distrainable. — 
Turner v . Cameron (1870), L. R. 5 Q. B. 306 ; 
10 B. A S. 931 ; 39 L. .T. Q. B. 125 ; 22 L. T. 525 ; 
18 W. R. 544. 

Annotations: — Refd. Holland v. Hodgson (1872), it. R. 7 
C. P. 328 ; Chamberlayne v. Collins (1894), 70 L. T, 
217. 

Agricultural fixtures .] — See Agriculture, 

Vol. II., p. 49, No. 268 et sea ; Agricultural 
Holdings Act, 1923 (c. 9), ss. 22, 1 '4). 

J — See % further , Landloh A .Tenant; 
Mortgages, ' 


Sub-sect. 6. — Things in Actual Use. 

Animals .] — See Sub-sect. 9, post. 

Implements of trade .] — Sec Sub-sect. 8 , post . 
Agricultural implements .] — See Sub-sect. 

10 , 

earing apparel & bedding .] — See Sub-sect. 7 

post. 


Sub-sect. 7. — Wearing Apparel and 

Bedding. 

See Law of Distress Amendment Acts, 1888 
(c. 21), s. 4, A 1895 (c. 24), s. 4, A County Courts 
Act, 1888 (c. 43), s. 147. 

322. Wearing apparel — No common law privi- 
lege.] — Wearing apparel may be distrained for 
rent. — Bisset v, Caldwell (1791), Peake, 50, 

N. P. 

323. .] — Wearing apparel, while not 

in use, is distrainable for rent arrear. — Baynes v. 
Smith (1794), 1 Esp. 206. 

324 . County Court Act, 1888 (c. 43), 

S. 147.] — The wearing apparel A implements of 
trade of a debtor to the value of £5 are protected 
from seizure under an execution issued out of a 
county ct., by County Courts Act, 1846 (c. 45), 
8. 96 ; but if the landlord gives to the bailiff a 
written notice claiming arrears of rent under 
sect. 107, the bailiff may distrain such wearing 
apparel or implements of trade to satisfy the 
rent. — Woodcock v, Pritchard (1851), 17 L. T. 

O. 8. 16. 

325. Bedding — Law of Distress Amendment 
Act, 1888 (c. 21), s. 4 — County Court Act, 1888 

(c. 43), s. 147.] — The “ bedding ” privileged from 
distress for rent under above Acts, includes a 
bedstead used by the tenant as part of his sleeping 
accommodation. — Davis v, Harris, (1900] 1 

Q. B. 729 ; 69 L. J. Q. B. 232 ; 8 L. T. 780 ; 64 
J. P. 136 ; 48 W. R. 445 ; 16 T. L. R. 140 ; 44 
Sol. Jo. 197, D. C. 

326. Protection limited to value of five pounds 
in all.] — Boyd, Ltd. v, Bilham, No. 339, post, 

327. Onus of proof.] — Gonsky v, Dur- 

UELL, No. 310, post. 


Sub-sect. 8. — Implements of Trade. 

See Law of Distress Amendment Acts, 1888 
(c. 21), s. 4, A 1895 (e. 24), s. 4 ; County Courts 
Act, 1888 (c. 43), s. 147. 

328. Privileged at common law — If other 
sufficient distress on the premises — If in actual use.] 

— Simpson v, Hartopp, No. 247, ante. 

329. .] — Gorton v. Falkner, 

No. 248, ante. 

330. .] — An implement of 

trade is only privileged from distress if it be in use, 
A if there be no other dist ress on the premises. — 
Fenton v. Logan (1833), 9 Bing. 076 ; 3 Moo. A 
S. 82 ; 2 L. J. C. P. 102 ; 131 E. R. 767. 

Annotation : — Apld. Lavell v. Riohings, 11906] 1 K. B. 480. 

331 . ,] — An action of trespass lies, 

as well as an action on the case, for distraining 
tools of trade, though not actually in use, if there 
be other unprivileged goods upon the premises, 
at the time of the distress, sufficient to satisfy 
the distress. — Nargett v . Niajs (1859), 1 E. A E. 
439 ; 28 L. J. Q. B. 143 ; 32 L. T. O. 8. 313 ; 5 
Jur. N. 8. 198 ; 120 E. R. 974. 

Annotations : — Refd. Keen v . Priest (1859), 4 H. & N. 236 ; 
Attack v. Bramwell (1863), 3 B. & S. 520 ; Gonsky v. 
Burrell, [1918] 2 K. B, 71. 
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Distress. 


Serf. 5. — What may or may not be distrained: Sxib- 

& & 9, A, 

332. .] — Implements of trade may 

be distrained for rent. — Roberts v. Jackson 
(1795), Peake, Add. Cas. 36, N. P. 

333 . .] — Lyons v. Elliott, No. 253, 

ante. 

334. Privileged by statute — County Courts Act, 
1888 (c. 43), s. 147.] — Woodcock v. Pritchard 
N o. 324, ante. 

335. Law 0 f Distress Amendment 

Act, 1888 (c. 21), s. 4.] — C., a gas stoker, hired a 
sewing machine, & his wife, a seamstress, used it, 
& applied the earnings for the maintenance of the 
household. The landlord of C., having distrained 
the machine for arrears of rent due by 0. : — Held : 

( 1 ) the machine was an implement of O.’s trade 
within Law of Distress Amendment Act, 1888 
(c. 21), s. 4, though used solely by the wife; 

( 2 ) the county ct. judge, having nonsuited pltf. 
wrongly, the High Ct., to prevent further litiga- 
tion, may fix a nominal sum for damages which 
the county ct. ought to have lixed. — Churchward 
v. Johnson (1889), 54 J. P. 326, D. C. 

Annotations: — As to (1) Folld. Masters v. Fraser (1903), 85 

L. T. 611. Retd. Lavollr. filchings, [1906] 1 K. B. 480 ; 

Gonsky v. Durrell, [1918] 2 K. B. 71. Generally, Mentd. 

Policy v. Fordham (No. 2) (1904), 91 L. T. 525. 

333 . — A sewing machine hired by 

a tenant under a lure-purchase agreement where- 
by his wife is able to help to maintain the house- 
hold is a “ tool or implement of his trade ” within 
above sect. & is privileged from distress for rent. — 
Masters v, Fraser (1901), 85 L. T. 611 ; 66 
J. P. 100 ; 18 T. L. JR. 31, D. C. 

Annotation : — Expld. Lavell v. Bichings, [1906] 1 K. B. 

480. 

337. Protection limited to value of five pounds 
In all.] — Woodcock v . Pritchard, No. 324, ante. 

338. One chattel.] — A distress having 

been levied on a stable, which was in the occupa- 
tion of a cab-driver, for rent in arrear, the only 
article on the premises proved to be a cab of the 
value of more than £5, which was accordingly 
seized : — 

JI eld : the cab was privileged from seizure 
under County Courts Act, 1888 (c. 43), s. 147, as 
an implement of the man’s trade, & the fact that 
it was above the value of £5 did not exclude the 
operation of the exemption. — Lavell v. Bichings, 
11906] 1 K. B. 480 ; 75 L. J. K. B. 287 ; 94 L. T. 
515 ; 54 W. R. 394 ; 22 T. L. R. 316 ; sub nom. 
Lovell v. Bichings, 50 Sol. Jo. 292, D. C. 

Annotation: — Distd. Addison v. Shepherd, [1908] 2 K. B. 

118, 

339 . .] — A pianoforte, the property of 

pltfs., was hired to H. on a hire-purchase agree- 
ment. The piano was used by H.’s wife for the 
purpose of giving music lessons to pupils on 
premises of which deft, was the landlord. Deft, 
levied a distress on the premises for arrears of 
rent, & under that distress seized, amongst other 
things, the piano. Wearing apparel & bedding 
of the value of £5 were left on the premises : — 
Held: (1) the pianoforte was an instrument of 
trade within Law of Distress Amendment Act, 
1888 (c. 21), s. 4 ; ( 2 ) the requirements of County 


Courts Act, 1888 (c. 43), s. 147, are satisfied 
providing wearing apparel or bedding or tools to 
the value of £5 are left on the premises. — Boyd, 
Ltd. v. Bilham, [1909] 1 K. B. 14 ; 78 L. J. K. B. 
50 ; 99 L. T. 780 $ 72 J. P. 495. 

Annotation : — As to (2) Consd. Gonsky v. Durrell, [1918] 2 

K. B. 71. 

340. Onus of proof.] — In an action under 

Law of Distress Amendment Act, 1888 (c. 21), 
s. 4, for illegal distraint of a tool of pltf.’s trade, 
the onus is upon pltf. of proving that wearing 
apparel, bedding, & implements of trade to the 
value of £5 were not left upon the premises after 
the distress in accordance with County Courts 
Act, 1888 (c. 43), s. 147. 

The statute does not take away the common 
law protection of implements of trade, &> it would 
still be open to pltf. to sue at common law, in 
which action it would seem that the burden of 
proving the value of the goods left would be upon 
deft. — G onsky v. Durrell, [1918] 2 K. B. 71 ; 
87 L. J. K. B. 836 ; 119 L. T. 174 : sub nom. 
Gousky v. Durrell, 62 Sol. Jo. 622, C. A. 

341. What are — Stocking frame.] — S impson v. 
Hartopp, No. 247, ante. 

342 . Books & papers.] — A. authorised 

B. , a broker, to distrain for rent due to him from 

C. B., having entered for the purpose of executing 
the warrant, took away, amongst other things, 
certain books & papers, which were assumed not 
to be distrainable, & omitted to insert them in 
the inventory ’.—Held : A. was liable, jointly 
with B., in trespass. — Gauntlett v. King (1857), 
3 C. B. N. S. 59 ; 22 J. P. 787 ; 140 E. R. 660. 
Annotation : — Refd. Haselcr v. Lemoyno (1858), 5 C. B. 

N. 8. 530. 

343 . Sewing machine.]-— C hurchward v. 

Johnson, No. 335, ante. 

344 . .] — MJasters v. Fraser, No. 

336 ante 

345. — Cab.] — Lavell v. Bichings, No. 
338, ante. 

346. — Pianoforte — Used for purpose of 
music lessons.] — B oyd, Ltd. v. Bilham, No. 339, 
ante . 

347. Not travellers* samples.] — A com- 

mercial traveller, who was employed to sell type- 
writing machines on commission, was entrusted 
by his employers with one of their machines as 
sample. While in his possession the machine 
was distrained by his landlord for rent due by 
him : — Held : it was not an implement of his trade & 
was not protected as such from distress by virtue 
of Law of Distress Amendment Act, 1888 (c. 21), 
s. 4, & County Courts Act, 1888 (c. 43), s. 147. — 
Addison v. Shepherd, [1908] 2 K. B. 118 ; 77 
L. J. K. B. 534 ; 99 L. T. 121 ; 72 J. P. 239, 

D. C. 

Animals.] — See Sub-sect. 9, post. 

Agricultural implements.] — See Sub-sect. 10, 
post. 


Sub-sect. 9. — Animals. 

* 

A. Horses and Beasts of the Plough . 

See 9 generally , Animals, Vol. II., pp. 204 et seq ., 
& Agricultural Holdings Act, 1923 (c. 9), s. 35. 


PART II. SECT. 5, SUB-SECT. 8. 

343 i. What are — Sewing machine .j — 
A co. brought a civil bill against C. 
to recover the value of a sewing 
machine their property which he had 
got into Ids possession & refused to 
deliver up. B., a labourer, had hired 
from the co, a sewing machine under 
the ordinary hiring agreement. B. 
having got into arrears of rent with his 
landlord, deft., deft, distrained upon 


B.’h premises & seized the sewing 
machine. The co. served a demand 
on C. for return of machine, but he 
refused to deliver : — Held : as the 
instruments were implements of trade 
& used by the hirer for gain, pltfs. 
could not succeed. — Singer Manu- 
facturing Co. v. Carson & Fletcher 
(1906), 40 I. L. T. 88.— IR. 

g. Property of stranger — Distrain • 
able only if of same trade as that of 


tenant.) — A sewing machine hired by 
a wife for a separate business is not 
exempt from distress on goods of her 
husband, a stonemason, for rent due 
by him. In case of a distress for rent 
the exemption of instruments of trade 
applies to the chattels of a stranger 
only so far as such chattels are instru- 
ments of the same trade as that of the 
tenant. — Werthbim r. Cheel (1886), 
12 V. L. R. 46.— AUS. 
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Pabt II.- -Distress for Rent. 


Distress for animals damage feasant.] — See Part 
VII., post. 

348 . Horses — Traced together — Fetters upon 
horse.] — Anon. (1640), March, 91 ; 82 E. R. 425. 

349, — — Harnessed to cart.] — Webb v . Bell 
(1670), 1 Bid. 440 ; 82 E. li. 1205 ; sub nom. 
Welch v . Bell, 1 Sid. 422 ; sub nom. Welsh v. 
Bell, 1 Vent. 36. 

Annotation: — Dbtd. Simpson v. Hartopp (1744), Willes, 
512< 


350. Being ridden.] — Webb v . Bell (1670), 

1 Sid. 440 ; 82 E. R. 1205 ; sub nom . Welch v. 
Bell, 1 Hid. 422 ; sub nom. Welsh v. Bell, 1 
Vent. 36. 

Annotation: — Consd. Simpson v. Hartopp (1714), Willes, 512. 

351 . Beasts of plough.] — Horthbury v . 
Levinoham (1667), 1 Hid. 348 ; 82 E. R. 1149. 

A nnotation : — Mentd. It. v. Collins (1708), 2 Leach, 827. 

352. Protected if sufficient other distress .1 

— Simpson v . Hartopp, No. 217, ante. 

353. .] — (1) Landlord distraining 

beasts of the plough is not liable, if he has used due 
diligence to ascertain whether there was sufficient 
distress without. 

(2) Landlord is not to he affected by subsequent 
sale at a higher price than was expected. — .T enner 
v. Yolland (1818), 2 Chit. 107 ; 6 Trice, 3 ; 116 
E. li. 724. 

Annotations: — As to (1) Consd. Nargett v. Nias (1859), 1 
E. 8c E. 439. Reid. Kaon v. Priest (1858). 32 L. T. O. 8. 
131 ; McCreagh v. Cox & Ford (1923), 92 L. J. K. B. 
855. As to (2) Reid. Nargott v. Nias (1859), 1 E. & E. 
4 J!)# 


354, Onus of proof.] — Dawson v . 

Alford (1572), 3 Dyer, 312 a ; 73 E. R. 706. 
Annotations : — Consd. Gorsky v. Burrell, [1918] 2 K. B. 

71. Reid. Hill v. Langley (1G00), Cro. Eliz. 749 ; Nargett 

v. Nias (1859), 1 E. & E. 439. 

355. — — Growing crops excepted.] — 

(1) A landlord is liable to some damages, in an 
action on the case for an excessive distress where 
the excess consists wholly in seizing growing 
crops, the probable produce of which is capable of 
being estimated at the time of the seizure ; but 
the measure of damages is not the value of the 
crops, hut the inconvenience & expense which the 
tenant sustains in being deprived of the manage- 
ment of them, or which lie is put to in procuring 
sureties to a larger amount than he would other- 
wise have been, in replevying the crops. 

(2) An action is not maintainable for distraining 
beasts of the plough, when there is no other 
sufficient subject of distress on the premises 
besides growing crops. 

(3) The statute law has created some new 
distrainable subjects, which are not to be treated 
in the same way as those which are distrainable 
at common law. . . . One of these subjects is 
com loose or in the straw, or in sheaves or cocks, 
or hay, which by 2 Will & Mar., Sess. 1, c. 5, s. 3, 
may be secured, locked up, & detained in the 
place where found, in the nature of a distress, 
until replevied, & in default of replevying, must- 
be sold in five days. . . . Another of these 
subjects is growing com. . . . The question then 
arises, whether both or either of these new dis- 
trainable subjects be within the principle of the 
common law or 52 Hen. 3, c. 4, so that the 


distrainor is to be liable if he takes an unreason- 
able quantity of such subjects, either alone or 
jointly with other chattels ; & we think that they 
are (Parke, B.). — Piggott v. Birtles (1836), 1 
M. & W. 441 ; 2 Gale, 18 ; Tyr. & Or. 729 ; 5 
L. J. Ex. 193 ; 150 E. R. 507. 

Annotations : — As to (1) Consd. Chandler v . Doulton (1865), 

3 H. & 0. 553. As to (2) Consd. Nargett v. Nias (1859), 1 
E. 8c E. 439. As to (3) Refd. Chandler v. Doulton (1865), 

3 H. & C. 553. 

356 . Young colts or steers — Not broken in 

or used for harness or plough.] — ( 1 ) Cart colts & 
young steers, not broken in or used for harness or 
the plough, are not privileged from distress as 
beasts which gain the land. 

(2) In case of a distress by a landlord for rent 
due from bis tenant, the sheep of an under- 
tenant are privileged if there are other goods upon 
the premises sufficient to satisfy the rent. 

(3) The owner of sheep, seized & sold under a 
distress for rent, which was unlawful because 
there were other goods on the premises belonging 
to him which might have been distrained for the 
same rent, is entitled to recover from the distrainor, 
not merely nominal damages, but the full value 
of the sheep so seized. — Keen v. Priest (1859), 
1 II. & N. 236 ; 28 L. J. Ex. 157 ; 32 L. T. O. S . 
319 ; 23 J. P. 216 ; 7 W. R. 376 ; 157 E. R, 829. 

Annotations: — As to (1) Refd. McCreagh v. Cox 8c Ford 
(1923), 92 L. J. K. B. 855. As to (2) Refd. Attack v. 
Bra m well (1863), 3 B. & S. 520. As to (3) Apld. Attack 
r. Bramwell (1863), 3 B. & S. 520. Reid. Chinery v. 
Viall (I860), 29 L. J. Ex. 180 ; JohnBon v. L. & Y. By. 
(1878), 3 C. P. D. 499. 

Cattle for heriot.] — See Copyholds, Yol. XIII., 
p. 96. 


B. Animals of Stranger. 

See, generally , Animals, Vol. II., pp. 204 et 
seq. t Agricultural Holdings Act, 1923 (c. 9), 
s. 35. 

Distress for animals damage feasant.] — See 

Part VII., post. 

357. Straying cattle.] — A. & B. having ad- 
joining closes, A. is to keep up the fence ; by his 
default B.’s cattle escape through ; A.’s landlord 
cannot distrain them for rent. — A non. (1572), 
3 Dyer, 317 b ; 73 E. It. 719. 

358. .J — If cattle escape into the next 

ground & are distrained there for rent, equity will 
relievo against such distress. — Brodon v. Pierce 
( circa 1680), cited in 2 Vern. at p. 131 ; 23 E. R, 
692, L. C. 

359. Cattle levant & couchant — Defective 

fence.] — Anon. (1565), 2 Leon. 7 ; 74 E. R. 312. 
Annotation : — Refd. Kimp v. Cruwes (1695), 2 Lut. 1573. 

360r, .] — Gill v. Gawin (1619), 

2 Roll. Rep. 124 ; 81 E. R. 701. 

361 , .] — Where cattle escape 

out of an adjoining close, & are levant & couchant i 
— Held : they might be distrained for rent, though 
they escaped through the defect of fences which 
the party distraining ought to have repaired. — 
Poole v. Longuevill (1671), 2 Wms. Saund. 
288 ; 2 Keb. 060 ; 3 Salk. 166 ; 85 E. R. 1074. 

Annotations : — Dbtd. Elmore v. Tucker (1704), 6 Mod. Rep. 

198. Consd. Muspratt t». Gregory (1838), 1 Horn. & H. 

184. Refd. Kimp v. Cruwes (1695), 2 Lut. App. 1573 ; 


PART II. SECT. 5, SUB-SECT. 9. — B, 

h. Horses — In actual use.] — A pair 
of horses belonging to a stranger, which 
wero driven on to the premises & 
tied, the party in whose charge they 
were going into the house : — Held : 
not seizablo for rent if they were in 
actual use at the time of the distress. — 
Couch v. Crawford (1861), lf> C. P. 
‘491. — CAN. 

k. Com— Knowledge of landlord.]— 


The lessee of a house & garden had 
under his Jea.se the right to run four 
horses 8c two cows on the landlord's 
farm. A single cow only ran on the 
farm under the lease, 8c this was the 
property of the lessee's son, who lived 
with him & paid no rent. No notice 
was given to the lessor that the cow 
was not the property of the lessee, but 
the manager of the form knew that the 
cow was the property of the lessee's 
son : — Held : as the son had allowed 


his cow to ho on the leased premises 
ermanently, & presumably for the 
eneflt of the family, he must bo taken 
to have taoitly consented that it shonld 
be subject to the landlord's ite’i for 
unpaid rent, & it was attachable in 
execution of a judgment against the 
lessee for rent. — Russell v. Savory 
(1906), E. D. C. 100.— S. AF. 

1. Cattle left with third party — 
Removed to tenant's farm — without 
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Distress. 


Sect, 5. — What may or may not he distrained : Sub- 
is. 10 & 11.] 

Saflfury v. Eigood (1834), 3 L. J. K. B. 151. Mentd. 
.Bttuks v. Angcll (1838), 7 Ad. & Kl. 843 ; Angell v. 
Harrison (1847), 12 Jur. 314; Brown v. Glenn (1851), 
JJ 1 254 ; American Concentrated Must Corpn. v. 

Hendry (1893), 02 L. J. Q. B. 388. 

362. .J— Anon. (1696), 3 Salk. 

136 ; 91 E. R. 737. 

Annotations:-- Consd. Hutchins v. Chambers (1758), 1 

Held. McCroagh v. Cox & Ford (1923), 92 
L. J. K. B. 855. 

363. — 


-.] — The cattle of 


stranger may be distrained, for a. modern rent 
service the instant they come upon the premises 
liable to the distress, if they came thereon either 
by the default of the owner, or with his consent, 
but, if through the default of the tenant, not 
until after notice. Where a deft, justifies taking 
the cattle of a stranger as a distress for rent, a 
replication generally that they were not levant & 
couchant will be bad upon demurrer, but unex- 
ceptionable after verdict. — Kempe v. Ore web 
(1697), 1 Ld. Raym. 167; 91 E. R. 1007; sub 
nom. Kimp v. Gruwes, 2 Lut. 1573. 

AnnpUiliom .‘—Consd. Jones v. Powell (1826), 5 B. & C. 

_ Apld. Sttffery v. Elgond (1834), 1 Ad. & El. 191. 
Mentd. Morgan v. Seaward (1837), 2 M. & W. 5 14 ; Gordon 
v. Kills (1844), 7 Man. & G. (507. 

364. Owner making immediate 

pursuit.] — La pie’s Case (1620), Palm. 43; 81 
E. R. 969. 

A n notation Reid. Kimp v. Cruwes (1(597), 2 Lut. 1573. 

365. .] — Renolds v. 

Oakley (1010), 1 Brownl. 170 ; 123 E. R. 735. 

366. — .] — Jones v. Powell, No. 250, 

ante. 

367. Consent of landlord to agistment.] — 

Fowkes r. Joyce, No. 617, post. 

368. .]— Tate v. Glked (1784), 2 Wms. 

8aund. 290 a, n. ; 85 E. R. 1075. 

369. ,J — - Cattle going to, or at a fair or 

market are privileged &, as a consequence arising 
out of the necessity for their refreshment on their 
passage towards such fair or market, if distant, 
they have been held to be privileged during any 
temporary agistment on the road (Alderson, B.). 
— Muspratt v . Gregory (1838), 3 M. <fc W. 677 ; 

iVA 0 , m* 184 ; 7 L ' J * Kx - 3 «* r > 5 l« r >0 E. R. 
1316, Ex. Ch. 

A nnotaUnns :~Consd. lie Bussell, Ex p. Bussell (1870), 18 
;>• ' ’ , / Reid. Joule v. Jackson (1841), 7 M. & W. 
450 ; Parsons r. Gingcll (1847), 4 C. B. 545 ; Williams 
H°hne» 08< 861 ; L > T ° ny v - Elliott (1876), 

3 7 Q* B lj‘ 194 1)9 * Clarke v ‘ Ml Uwall Dock Co. (1886), 

370. .] — Miles v. Furber, No. 281, 

ante. 9 

HnuLTr.."^.. 8 falr „ price ’’ — Agricultural 
Holdings Act, 1923, c. 9, s. 35.] — Live stock 

agisted for a fair equivalent is within the Agri- 
cultural Holdings Act, 1883 (c. 61), g. 45, as taken 
in to be fed at a “ fair price,” & may, therefore, 


be exempt from distress, even although such 
equivalent be not money. 

Cows were agisted on the terms “milk for 
meat,” i.e . that the agister should take their milk 
in exchange for their pasturage : — Held : the 
agistment was within the Act. — London & York- 
shire Bank v. Belton (1885), 15 Q. B. D. 457 ; 
54 L. J. Q. B. 568 ; 50 J. P. 86 ; 34 W. R. 31. 

372. .] — Cattle were distrained 

while bn a holding pursuant to an agreement by 
which the tenant in consideration of £2 allowed 
the owner “ the exclusive right to feed the grass 
on the land for four weeks ” ; — Held : the cattle 
were not “Taken in ” by the tenant “to be fed 
at a fair price,” within the meaning of Agriculture 
Holdings Act, 1883 (c. 61), s. 45, & were therefore 
not privileged from distress. — Masters v. Green 
(1888), 20 Q. B. D. 807 ; 59 L. T. 476 ; 52 J. P. 
597 ; 36 W. R. 591, I). O. 

A n no tation .‘--Mentd. Richards v. Davies, [1921] 1 Ch. 90. 

373. Cattle on pasturage sold by auction — 
Implied agreement.] — Horsford v. Webster, 
No. 610, post. 

374. Estoppel.] — Cresswell v. Jeffreys, 

No. 620, post. 

375. Horses In stable let to tenant.] — A land- 
lord may distrain at once horses, in a stable let 
by his tenant to an innkeeper during races. — 
Crosier v. Tomktnson (1759), 2 Keny. 439 ; 
Barnes, 472 ; 96 E. R. 1237. 

A nnotations : -Consd. Williams v. Holmes (1858). & Ex. Ch. 
861. Apld. Lyons v. Elliott (1876), 1 Q. B. D. 210. 

376. Tenants in common — Right of one co- 
tenant to destrain — Cattle on premises by licence 
of other co-owner.] — One who has a third part 
of a tenement which he demises cannot seize, in 
distraint for rent, cattle on the tenement by the 
licence of him in whom the other two parts are 
vested. — Kempe v. Cory (1690), 2 Vent. 283 ; 
86 E. R. 442. 

Annotations Refd. Gilbert, v. Parker (1704), 2 Salk. 629 ; 
lie I otter , Ex p. Parke (1874), Dc Oolyar’s County 
Court Cases 235. 

C. Other Animals. 

377. Deer — In private ownership.] — Davies 
»’• Powell (1738), Willes, 48 j Oooke Pr. Cos. 
110 : 7 Mod. Rep. 249 ; 125 E. R. 1048. 

Aimntations : — Mentd. Steel r. Lacy (181(1), 3 Taunt. 28ft: 

TyXu 86l£^Vr C Vl ^ 8 c - “• 768 : Ford 

378. Sheep — Protected if sufficient other dis- 
tress.]— Keen v. Priest, No. 356, ante. 


Sub-sect. 10. — Agricultural Crops and 
Implements of Husbandry. 

See Distress for Rent Act, 1737 (c. 19), ss. 8, 9, 
& Landlor<i & Tenant Act, 1851 (c. 25), s. 2. 

379. Corn in sheaves — Not distrainable at 


knowledge ; o/ stranger.]— Pitt left cattle 
with a third party, who two years 
later removed them to deft, ’s farm, 
portion of which ho leased from deft. 
J he cattle were attached in execution 
of a judgment obtained by cleft, 
against the third party : — Held : in 
the absence of evidence that. pltf. knew 
of the removal of the cattle to deft. 'a 
land, & expressly or impliedly con- 
sented to it, the cattle were not subject 
to the landlord’s lien. — N c'Ora v. 
Untiki >t (1916), E. D. L. 328.— S. AF. 

PART II. SECT. 5, SUB-SECT. 9.— C. 

— Protected if sufficient 
illegal to distrain 
SSX ?. l LLI e ?£_ w A ePe .there are other 

'to 


(1 87ll 22 C. r - WHITR 

m. Cattle— Straying by default of 
Where sheep or cattle by 
aeiauit or their owner stray upon un- 
enclosed land they may be immediately 
distrained for rent in arrear.— M aguire 
— AUS°* G869), 6 W. W. & A’B. 227. 

i n * T-, Grazing outside property 
fcosfxf.J— Cattle in a lessee’s custody, 
stabled & kraaled on the property 
* which would have b^n fiable 
to attachment by the lessor under his 
“ffi £ or , arrear rent had they been 
attached in such property are not froo 

Uab . 1Ut I b«jcaS at the ttal 

of ^ attachment they are grazing on 
ndloinlnor land belonging to the lessor. 


in pursuance of a right granted to the 
lessee in terms of the lease. — I )k Wkt 
v. Brink (1910), T. P. D. 336.— S. AF. 

0 . — — On way to market— Resting 
f Grazing in field.] — Cattle belong- 
ing to a drover, on their way to market 
for the purpose of being sold there, 
55 JB* graze for the night, imme- 
diately before the morning on which 
the market is to be held, are privileged 
from distress by the landlord of the 
locus m quo tor rent due out of that 

? j%^iT S 7.-m KmwAN <m8> ’ 

PART II. SECT. 5, SUB-SECT. 10. 

p. Wheat mixed with chaff on 
Ground — Postponed to beasts of plough. ] 

The rule that a landlord must 
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common law.] — Wilson v . Ducket, No. 258, 
ante . 

380. •] — (1) The reason why shocks 

of com could not be distrained at common law 
was because they could not be carried off without 
damage to the tenant (Reynolds, J.). 

(2) Unless in cases in which a distrainor is 
authorised by statute to keep the distress on the 
premises upon which he distrained, he is liable to 
an action of trespass if he suffers them to remain 
there an unreasonable time. — Griffin v. Scott 
(1726), 1 Bam. K. B. 3 ; 2 Ld. Raym. 1424 ; 2 
Stra. 717 ; 94 E. R. 2. 

381. Under Distress Act, 1689, c. 5.] — 

Simpson v. Hartopp, No. 247, ante . 

382. .] — Belasysk v. Burbridue 

(1696), 1 Lut. 213 ; 125 E. R. 112 ; sub nom . 
Bellasis v . Burbriche, 1 Ld. Raym. 170. 
Annotations: — Mentd. Eaton v. Jaques (1780), 2 Don*?. 

K. B. 455 ; Birch v. Wright (1786), 1 Term Rep. 378 ; 

Denn d. Jocklin v. Cartright (1803), 4 East, 29 ; Williams 

v. Bosanquct (1819), 1 Brod. & Bing. 238 ; Doc d. Clarke 

v. Smariage (1845), 7 Q. B. 957. 

383. Arrears of rentcharge.] — Distress of 

careiat trilici for arrears of an annuity, good. 

The word caretat signifies the cart loaded with 
sheaves, as well as a cart-load, so a good distress 
<fc a good count (per Our.). — Horton v. Arnold 
(1731), Fortes. Rep. 301 ; 92 E. R. 891. 

384 . .] — (1) A deed granting an 

annuity, charged upon certain premises, gave a 

ower to the grantee, if the annuity should be 
ehind for twenty days, to enter upon the premises 
& distrain, “ & the distress & distresses then & 
there found to take, seize, lead, drive, carry away, 
& impound, detain & keep, & sell & dispose of 
the same, in the same manner as the law directs 
in cases of rent in arrear ” : — Held: this clause 
gave the grantee of a rentcharge the same power 
to take hay or corn in the stack, as a distress, as 
was given to landlords by 2 Will. & Mar., 1090 
(c. 5), s. 3. 

(2) The goods of a stranger may be distrained 
for the arrears. 

(3) If, where a seisin is alleged in the avowry, 
& a subsequent grant of the rentcharge by the 
party seised, pltf. relies on exemption from the 
distress, on the ground of an interest anterior to 
the grant, it is matter for him to plead. — Johnson 
v . Faulkner (1842), 2 Q. B. 925 ; 2 Gal. & Dav. 
184; 11 L. J. Q. B. 193; OJur. 833; 114 E.R. 358. 

385. Growing crops — Within Distress for Rent 
Act, 1737, c. 19.] — Growing crops may be con- 
sidered in the nature of goods & chattels, under 
Distress for Rent Act, 1737 (c. 19), as they may 
be distrained in the same manner as articles of 
the latter description. 

Where, therefore, the condition of a replevin 
bond was, that deft, should prosecute his action 
with effect against pltf. for taking & detaining 
liia goods, chattels, & growing crops, & in the 
declaration the bond was set out as conditioned 
to prosecute with effect for taking & detaining 
the goods & chattels in the condition mentioned : 
— Held : this was no variance. — Glover v. Coles 
(1822), 1 Bing. 6 ; 7 Moore, O. P. 231 ; 130 E. R. 3. 

Annotation : — Mentd. Short v. Hubbard (1824), 9 Moore 

C. P. 667. 

386. Arrears of rentcharge.] — Defb. made 

cognisance in replevin, under a power of distress 
for an annuity granted by 0. to H. in Sept. 1806. 


Pltf. pleaded that in May, 1806, G. for securing 
another annuity, & in consideration of £3,000, 
granted, bargained, sold, & demised the premises 
to F., for 99 years: — Held: (l) no bar, without 
alleging entry by F., or that F. elected that the 
deed should enure by way of bargain & sale ; 
(2) standing crops cannot bo taken under a power 
to distrain for the arrears of an annuity. — Miller 
v . Green (1831), 8 Bing. 92; 2 Or. & J. 142; 

1 Moo. & S. 199 ; 1 L. J. Ex. 51 ; 131 E. R. 336, 
Ex. Ch. 

Annotations : — As to (1) Reid. Halgh v. Jaggar (1847), 16 
M. & W. 525 ; Maim, Grossman & Paulin v. Land Registry, 
11918] 1 Ch. 202. As to (2) Distd. Johnson v. Fauljmer 
(1842), 2 Q. B. 925. Generally, Mentd. Doo d. Agar v. 
Brown (1853), 1 C. L. It. 1048 ; Hogan v. Hand (1861), 
14 Moo. P. C. C. 310. 

387. .] — Growing corn sold under a 

fi . fa . cannot be distrained for rent, unless the 
purchaser allow it to remain on the ground an 
unreasonable time after it is ripe. 

A stranger became possessed of a crop of 
growing corn by purchase at a sale, under a fi. fa ., 
upon wliicli sale the landlord was paid a year’s 
rent. The landlord, before the com was ripe, 
distrained it for rent due subsequently to the 
sale : — Held : the distress was ill. — Peacock v. 
Purvis (1820), 2 Brod. & Bing. 362 ; 5 Moore, 
0. P. 79 ; 129 E. R. 1006. 

Annotations: — Folld. Wright v. Dowes (1834), 1 Ad. & El. 
641. Consd. Wharton v. Naylor (1848), 12 Q. B. 673. 
Rdfd. Foulger v. Taylor (1860), 5 H. & N. 202 ; Re Bavin, 
Ex p. Pollen’s Estate Trustees (1885), 3 Morr. 27. Mentd. 
Cocker v. Musgrovo & Moon (1816), 10 Jur. 922 ; Carter 
v. Hughes (1858), 27 L. J. Ex. 225. 

388. Excessive quantity seized — Liability of 

landlord.] — Piogott v. Birtles, No. 355, ante . 

389. Trees, shrubs, etc., in nursery garden — 
Not within Distress for Rent Act, 1737 (c. 19).] — 

Trees, shrubs, & plants growing in land which 
deft, had demised to pltfs. for a term, & which 
they liad converted into nursery ground, & 
planted subsequently to the demise are not dis- 
trainable by the former for rent, under the above 
statute, as that applies only to corn & other 
products of the land which may become ripe, & 
arc capable of being cut & laid up. — Clark v. 
Gaskarth (1818), 8 Taunt. 431 ; 2 Moore, C. P. 
491 ; 129 E. R. 450. 

Annotation : — Folld. Clark v. Calvert (1819), 8 Taunt. 742. 

390. .] — Trees growing in a nursery- 

man’s ground, who was a yearly tenant to pltf., 
& removable by such tenant from time to time, 
are not distrainable for rent, under sect. 8 of the 
above Act. — Clark v. Calvert (1819), 8 Taunt. 
742 ; 3 Moore, C. P. 96 ; 129 E. R. 573. 

Annotations : Mentd. Rogers v. Speueo (1844), 13 M. & W. 

571 ; Beckham v. Drake (1849), 2 H. L. Cas. 579 ; Rose 
v. Buckett, [1901] 2 K B. 449. 

391. Implements of husbandry — Whether dis- 
trainable at common law.] — Anon. (1696), 3 Salk. 
136 ; 91 E. R. 737. 

Annotations: — Reid. Hutchins v. Chambers (1758), 1 Burr. 
579. Mentd. McCreagh v. Cox & Ford (1923), 92 L. J. 
K. B. 855. 

392 . .] — Simpson v. HARTorp, No. 

247, ante . 


Sub-sect. 11. — Goods of Strangers. 

See , now, Law of Distress Amendment Act, 
1908 (c. 53), s. 1. 

393. Not privileged — At common law.] — On a 

PART II. SECT. 5, SUB-SECT. 1. 

r. Whether distrainable — Piano .} — 
A piano was lent by pltf. to one who 
lodged in a house kept, by B., who 
rented the same from deft. The piano 
having been seized hy deft, for rent 


listrain all other distrainable goods 
>efore seizing beasts of plough does not 
t pply to heaps of wheat mixed with 
ihaff, lying on the ground as thrown 
iy the heaper, nor to any goods dis- 
rainable by statute only. — G ood- 
rELLOW v . Greig (1870), 4 S. A. L. R. 


113. — AUS. 

q. Hop poles .} — Hop poles left 
standing in the ground after the hops 
have been gathered, are not distrain- 
able. — Alway v . Anderson (1848), 
5 U. C. R. 34.— CAN. 
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Distress. 


Sect , 5. — What may or may not be distrained ; Sub 
seels . 11 & 12, A.] 


lease for years, with a clause of re-entry on non- 
payment of rent, the lessor on demand & refusal, 
may either enter or distrain although the lessee 
be disseised by a stranger. — Humphry v. Damion 
(1012), Cro. Jac. 300 ; 79 E. It. 257. 

394 . ,1 — Ligo Vt Chiffin (1669), 2 

Keb. 561 ; 84 E. R. 353. 

395 . .] — Gorton v . Falkneh, No. 

248, ante, 

39 6. — -.] — Gilman v, Elton, No. 249, 
ante, 

397 . — -.] — Cramer v. Mott, No. 252, 

ante. 


-.] — Lyons v, Elliott, No. 253, 

ante, 

399 . — Arrears of rentcharge.] — (1) A rent- 
charge granted for life by a tenant for years, is 
not void but is good as a chattel interest. 

(2) The goods of a stranger not shown to hold 
the premises by title paramount to the rentcharge, 
as by a prior demise, may be distrained for the 
arrears. — Saffery v, Elgood (1834), 1 Ad. & El. 
191 ; 3 Nev. & M. K. B. 340 ; 3 L. J. K. B. 151 ; 
110 E. Ii. 1180. 

Annotation: — As to (2) Folld. Johnson v. Faulkner (1 81 2>, 
2 y. B. 925. 

400. .] — Muspratt t\ Gregory 

No. 309, ante. 


401. .] — Johnson v, Faulkner, 

No. 384, ante, 

~ See , further , Rentciiarges & 

Annuities. 

402. Distraint by grantee of rentcharge — 
Grantor without legal estate.] — Freeman v, 
Edwards, No. 10, ante. 

403. Stranger occupying as agent of landlord.] 

— In an action of ejectment it appeared that pltf. 
had demised four adjoining houses by a lease 
containing a proviso in the usual form for re-entry. 
The tenant sublet the houses, & two of them 
being deserted, were entered upon & kept posses- 
sion of for some time by a police constable, but 
merely to prevent their becoming a public nuisance. 
Afterwarcfe, pltf. put one, T., into possession of 
these two houses to take care of them, on a verbal 
understanding that the four should be let to him 
as soon as pltf. obtained possession of the other 
two, but there was no other tenancy. Subse- 
quently, there not being any sufficient distress 
upon the two houses not in the possession ”>f pltf. 
to countervail the arrears of rent due t -*der the 
lease upon all four, pltf. brought ejectment & 
obtained judgment, it being left at the trial 
uncertain whether there were or were not goods 
upon the other two houses to meet the arrears of 
rent reserved under the lease : — Held : there had 
been no eviction, & T.\s possession was the posses- 
sion of pltf., who had no right to distrain upon 


due by B. : — Held : the piano was 
furniture within 15 Viet., No. 11, s. 6. 
Sc the seizure was therefore lawful. — 
llUKNEKBKIN - V. GERBER (1886), 7 

N. S. w. L. R. 112.— AUS. 

s. Purchase by dis- 

trainor.]— In Jan. 1872, pltf., a musical 
instrument maker rented a paino to J., 
at $6 per month, with the right of 
purchase, the rent to go towards pay- 
ment of purchase-money, which was 
fixed at $459 ; & several months after- 
wards, w'hen J. had paid three months* 
rent, a written contract was signed 
by J. Deft., J.*s landlord, having 
caused the piano to be distrained for 
rent in orroar. It was sold by the bailiff 
for $75, deft, being the purchaser, & 
deft, afterwards allowed J. $125 
extra in settlement with him, making 
$200 in all: — Held: (1) the evidence 
sufficiently showed the piano to be 
pltf. *s property, & that he was entitled 
to maintain trover for it agaiust deft. ; 
(2) the sale to deft, passed nothing, 
for as landlord he could not himself 
purchase goods sold by his bailiff, Sc, 
although, as between J. & deft., deft.’s 
claim might bo complete by the sub- 
sequent arrangement with J., yet pltf., 
the owner, was not bound by it ; 
(8) deft, could not set up a lien for the 
rent as against pltf., for the distress was 
at an end, Sc the goods in no way in 
the custody of the law. — 'W illiams v. 
Grey (1874), 23 C. P. 561.— CAN. 

t. .] — Langhoff v. Boyer 

(1895), Q. II. 9 S. C. 216.— CAN. 

a. .] — The lessor does 

not lose hia privilege on a piano in 
the leased premises, because of his 
knowTedge that the article is not the 
property of the lessee, but is merely 
leased by him. — Willis v. N avert 
(1897), Q. R. 12 S. C. 280.— CAN. 

• b. .J — A. assigned a 

pianoforte to B., under a bill of sale 
by w r ay of mtge. security for a debt, 
with a clause for re -demise on payment, 
a proviso that until default A. should 
retain possession, & a power of sale by 
B. on default. Subsequently A. trans- 
ferred the pianoforte to 0. under a 
bond fide sale, & C. took possession of 
the pianoforte accordingly, & removed 
same from A.*s premises. D., who was 
the landlord of A., Sc to whom a 
year’s rent was due, then in ignorance 


both of the mtge. to B. Sc the Rale to 0., 
Sc without the knowledge of B., caused 
the pianoforte to be taken & replaced 
in the house of A. C. asked D. w r hy 
he had done so, Sc T). replied that ho 
had done so for tho benefit of A.’h 
creditors, as ho was a bkpt., but 
there was no express demand of tho 
pianoforte by C., or refusal to deliver 
possession by D. On the next day D. 
distrained for the rent due upon A.’s 
premises, & seized the pianoforte 
under such distress. B. thereupon 
claimed it as his property under his 
bill of sale, but did not appear to con- 
trovert the right of distress. D. pro- 
ceeded, however, to sell the pianoforte 
under the distress, Sc it was purchased 
by B., who then paid D. the amount 
due for rent Sc costs, Sc retained tbo 
balance of the purchaser-money. In 
an action of trespass & trover brought 
by C. against D., in respect of tho 
seizure Sc conversion of the pianoforte : 
— Held : deft, was liable, & was not 
eutitled to rely, as against C., upon 
the jus tertii by reason of B.’s property 
in the pianoforte. — Haggan v. Paisley 
(1878), 13 I. L. T. 27.— IR. 

o. .] — claimant had lent 

to deft, who had had possession of 
them for more than two months, a 

S iano, his carpet, & his stool, which he 
ad left with deft, in hope of selling 
them to him : — Held : these things 
not being upon the premises accident- 
ally or by chance, were subject to tho 
claim of the landlord of deft. — Mcker- 
chkr V, Gervais (1897), Q. K. 32 S. C. 
336.— CAN. 

d. .] — A tenant hired 

a piano under a contract wliich gave 
him no right to acquire the Tdano or 
retain it indefinitely : — Held : the 

S iano was not subject to the landlord’s 
en. — T urpin v. Wagstaff & Sons 
(1906), T. S. 597.— S. AF. 

«. Ships in distrainee's yard — 

Repairs.] — M., a ship builder, carried 
on his business in a yard leased from A. 
Pltf. sent two vessels there to be 
repaired, but M. not having sufficient 
means, it was agreed that pltf. should 
furnish the materials, & he purchased 
from M. for the purpose, some oak 
timber then in the yard. Pltf.’s fore- 
man took possession of it. Sc a portion 
had been worked up by pltf.’s & M.’s 


men, when A. distrained both it Sc 
the vessels for rent : — Held : there had 
been a sufficient change of possession 
of 1 he timber to dispense with a 
registered assignment, & both it Sc 
the vessels were exempt from distress. 
— Gildekbleeve v. Ault (1858), 16 
U. C. it. 401.— CAN. 


f. Agricultural implement. J — 

Tho intervening party purchased on 
agricultural implement from deft., a 
dealer in such things, with the under- 
standing that it should be removed 
without delay. Shortly after the sale 
intervena nt went for it, but, in conse- 
quence of snow having fallen Sc ice 
formed about the instrument, it was 
feared that it might be injured by being 
cut out, & it was allowed to remain 
until the spring, when it was seized 
for rent due by deft, : — Held : in the 
circumstances, it was transiently Sc 
accidentally on the promises, & not 
subject to the landlord’s privilege. — 
MuGrkevy v. Gingras Si Cote (1877), 
3 Q. L. R. 196.— CAN. 


g. .] — W. supplied a 

wagon to G., a general dealer, Sc 
debited G. with tho price. On Sept. 2, 
1914, the sale was cancelled by mutual 
consent, G. being credited with the 
price, Sc on the same date G. agreed to 
hold the wagon on con.-lgiiment for 
W. Sc sell it on W.’s behalf '.—Held : 
the facts constituted a constitulum 
possessorium Sc as the holding of the 
wagon by G. for W. was an Isolated 
transaction for the benefit of W. & 
for the special purpose of being sold 
on behalf of W., G.’s landlord had no 
lien on such wagon even although a 
month’s rent had fallen due before the 
arrangement between G. & W. had been 
entered into. — Goldinger’s Trustee 
v. Wiutelaw Sc Sons (1916), T. P. J). 
230. -S. AF. 


h. Furniture. ] — A landlord’s 

lien for rent extends over furniture of 
strangers left for tho permanent use 
of the tenant. — Cholwich v. Penny 
(1888), 5 E. D. O. 270.— S. AF. 

k. Machinery.} — An agreement 

upon the sale of certain machinery 
Sc other goods contained a provision 
that until the balance of the purchase- 
money should be fully paid, the vendor 
should have a vendor’s lien on the 
goods for such balance, Sc that no 
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TVs goods for the arrears of rent due under the 
lease, & pltf. was entitled to bring ejectment. — 
Wheeler i>. Stevenson (1800), 0 H. & N. 155 ; 
30 L. J. Ex. 40 ; 3 L. T. 702 ; 9 W. R. 233 ; 158 
E. R. 04. 

4*04. Goods brought to premises by landlord — 
Right to distrain lost.] — A landlord cannot dis- 
train upon the goods of a third person, brought 
by himself on to the demised premises, without 
the authority of the third person, even though 
the goods had been originally placed on the 
premises by the authority of the third person & 
wrongfully removed by some one else. — Paton v. 
Carter (1883), Cab. & El. 183. 

Goods sent to trader to be worked upon.] — See 
Part II., Sect. 5, sub-sect. 4, ante. 

Animals of stranger.] — See Part II., Sect. 5, 
sub-sect. 9, B., ante . 

Payment to landlord to redeem goods distrained — 
Right of stranger to reimbursement.] — See Con- 
tract, Vol. XII., pp. 620, 527, Nos. 4385-4387 ; 
p. 529, Nos. 4402-4405. 

Tenants of mortgagor — Distress by mortgagee.]— 

See Part II., Sect. 4, sub-sect. 7, B. (6), ante , 

Trade privilege.] — See Part II., Sect. 5, sub- 
sect. 4, ante . 


Sub-sect. 12. — Goods of Undertenants and 

Lodgers. 

A, In General . 

405. General rule — Goods not privileged.] — 

Walters v, Northern Coal Mining Co., No. 99, 
ante . 

400. Right of undertenant to reimbursement — 
Action for money paid to use of sub-lessor — 
Distress sold by landlord.] — An undertenant, whose 


goods were distrained & sold by the original 
landlord for rent due from his immediate tenant, 
cannot maintain an action for money paid to the 
use of the latter, for, immediately on the sale 
under the distress, the money paid by the pur- 
chaser vested in the landlord in satisfaction of 
the rent, & never was the money of the under- 
tenant. — M oore v. Pyrke (1809), 11 East, 52 ; 
103 E. R. 923. 

A nnotaliona:— Reid. West v, Nibbs (1847), 4 C. B. 172; 
Yates v. Eastwood (1851), 6 Exch. 805 ; Grifflnhoofe v. 
Daubuz (1855), 5 E. & B. 746 : King v, England (1864), 
28 J, P. 230 ; O’Donoghue v. Coalbrook & Broadoak Co, 
(1872), 26 L. T. 806. Mentd. Maxwell v. Jameson (1818), 
2 B. & Aid. 51 ; Rodgers v. Maw (1846), 15 M. & W. 
444 ; Bandy v. Cartwright (1853), 22 L. J. Ex. 285 ; 
Blaker t>. Seager (1897), 70 L. T. 392. 

407 . Implied indemnity.] — Where 

the tenant of certain premises underlet a part by 
deed, & the original landlord distrained for rent 
upon the undertenant : — Held : assumpsit would 
not lie by the latter against his lessor upon an 
implied promise to indemnify him against the 
rent payable to the superior landlord. — -S chlkn- 
cker v . Moxsy (1825), 3 B. & 0. 789 ; 5 Dow. & 
By. K. B. 747 : 107 E. R. 920. 

Annotations: — Folld. Baber v. Harris (1839), 9 Ad. Sc El. 
532. Mentd. Spencer v, Parry (1835), 3 Ad. & El. 331 ; 
Doe d. Egreinont v. Date (1842), 3 Q. B. 609 ; Marker v, 
Kenrick (1853), 22 L. J. C. P. 129. 

408. ,] — Where a lessee assigns 

& grants over his lease by deed, not containing a 
covenant for quiet enjoyment, or for indemnity 
against demands of rent due to the superior land- 
lord before assignment, the assignee, if distrained 
upon for such rent, may bring an action of cove- 
nant against the assignor, founded on the word 
44 grant ” in the deed. Consequently, if, upon 
such distress, he has paid the rent to release his 
own goods, he cannot sue the assignor in assumpsit 
for the amount paid, although the assignor, after 


actual delivery of such property should 
be made, nor should possession be 

E arted with, until such balance Sc 
iterest should be fully paid. After 
the sale the vendee took posesssion of 
the goods, Sc subsequently, on Apr. 1, 
1890, with the assent of the vendor, 
who surrendered a formor lease, defts. 
leased to the vendee the premises 
upon which the goods were situated. 
.Afterwards, Sc while the balance of 
the purchase -money was still unpaid, 
defts. distrained for rent upon the goods 
in question : — Held : the stipulation 
in the agreement for a vendor's lien 
was inappropriate Sc inconsistent Sc 
must be read out as mere surplusage ; 
& so reading the agreement, the trans- 
action was one of conditional sale, 
& under 57 Viet. c. 43, only the interest 
of the tenant in the goods oould be 
distrained on. — Carroll v, Beard 
(1895), 27 O. R. 349.— CAN. 

1, .] — A threshing ma- 

chine, the property of a stranger, 
left upon a farm for the purpose of 
threshing, may not be distrained for 
taxes due in respect of the farm. — 
Le Bruynr v, Laurier (1915), 33 
W. L. R. 107 ; 8 Sask. L. R. 251 ; 25 
D. L. R. 746 ; 9 W. W. R. 682.— CAN. 

m. Crops db grain — Con- 

struction of statute J — The meaning of 
Distress Act, R. 8. M. (1913), s. 5, 
Is that the landlord may distrain on 
crops or grain on the premises claimed 
under execution or attachment against 
the tenant, Sc may distrain on goods Sc 
chattels on the premises belonging to 
a third person whose title Is derived by 
purchase, gift., transfer or assignment 
bom the tenant whether absolute or 
In trust or by way of mtge* or other- 
wise, but the statute does not pre- 
serve the right of distress in the land- 
lord in respect to mortgaged goods, 
where the mtge. has not been made 


by tho tenant himself, but by another 
person, & the mtgor.'s equity of 
redemption lias been acquired by the 
tenant. — Enright v. Litle Sc Brad 
(1916), 35 W. L. R. 123 ; 11 W. W. R. 
123; 27 Man. L. R. 80.— CAN. 

n. Goods in co-ownership of 

distrainee db stranger — Whether stranger 
can compel sale, J — Where a landlord 
has distrained for arrears of rent, 
goods upon the demised premises 
liable to such distress, belonging in 
part to the tenant Sc in part to a third 
person, such third person has no right 
to compel, or to ask the ct. to compel, 
the landlord to sell the part belonging 
to the tenant before selling the part 
belonging to such third person. — 
Pkgg v. Starr (1892), 23 O. E. 83. — 
CAN. 

o. Goods in co-ownership of 

tenant db stranger .] — A landlord, having 
distrained on property found on the 
premises ocoupiea by his tenant, is 
not bound first to sell all the property 
of the tenant before selling the property 
of a third person found on the demised 
premises. — Miller Brothers v. Two* 
HEY (1904), 40 N. 8. R. 424.— CAN. 

p. Distraint ineffectual if 

goods not attached on premises of 
tenant.] — To render a landlord's 
hypothec effectual over the goods of a 
third person found on the leased 
premises, they must be attached there- 
on. If the landlord removes them from 
those premises, even though his tenant 
have vacated, &e will lose his hypo- 
thec. — Bourne & Co. v. Lindsay 
(1912), T. P. D. 142.— S. AF. 

q. Goods brought on premises for 

S ermanent purpose,}-— The landlord’s 
en tor rent due extends not only over 
the goods of the lessee but also over 
the goods of a third person which have 
been brought on tne premises, not 
temporarily, but for a permanent 


purpose with tho consent of such third 
person, either expressly or tacitly 
given. — Rosen v. Manolidis (1916), 
J. D. R. 107.— S. AF. 

r. Tenancy by estoppel — Third per- 
sons not bound by estoppel — Whether 
third person's goods distrainable. 1 — 
A clause in a memorandum of mtge. 
under Land Transfer Act, 1885, where- 
by the mtgor. attorns tenant to the 
mtgee. creates no tenancy except by 
estoppel. Sc, therefore, ap third persons 
are not bound by the estoppel, their 
goods on the premises are not liable 
for distress for rent due to the mtgee.— 
Jklliooe v, Wellington Loan Co. 
(1886), 4 N. Z. L. R. 330.— N.Z. 


s. Construction of statute — Goods 
subject of lien must be tenant's only,}— 
Under Distress Act, 1885. a landlord 
has a lien on goods on the demised 
premises belonging to the tenant only, 
& not, as formerly, on goods merely 
because found on the premises. — 
Wertheim v. Samson (1886), 5 

N. Z. L. R. 208.— N.Z. 


t. Public trustee — Declaration of 
trust.) — The Public Trustee, acting as 
trustee under a will, made an advance 
of certain moneys under an order of 
ct. to an infant, out of a fund to which 
he was presumptively entitled under 
the will, such moneys to be expended 
in the purchase of stock, etc., for a 
farm of which the infant's mother was 
tenant. A declaration of trust was 
executed by the mother, by which 
she declared she held the stock, etc., 
upon trust for the Public Trustee. 
These facts were known to the landloid 


at the time he granted the lease : — 
Held : the stock, etc., was the pro- 
perty of the Public Trustee, & was not, 
therefore, liable to seizure under a 
distress for rent owing under the lease. 
— Public Trustee v. Garrett (1888), 
6 N. Z. L. R. 696. — N.Z, 
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Sect. 5. — What may or may not he distrained : Sub- 
sect. 12, A . & B. (a) i.f ii. & in. & (b) i ii . 
m.j 

such distress & payment, lias promised pltf. to 
repay him the amount, at least if there be not a 
new consideration for such promise, as for- 
bearance. — Baber v. Harris (1830), 9 Ad. &c El. 
532 ; 1 Per. & Dav. 300 ; 2 Will. Woll. & H. 1 ; 
8 L. J. Q. B. 15 3 ; 112 E. R. 1313. 

Annotation : — Mentd. Yates v. Aston (1843), 4 Q. B. 182. 

409. Express indemnity clause — Right of 

sub-lessor to set off.] — To a count upon an abso- 
lute contract by deft, to indemnify pltfs., his 
tenants, against the consequences of the non- 
payment of his rent to the superior landlord, 
alleging for breacli, that, the rent being in arrear, 
pltfs.’ goods were seized by the superior landlord, 
deft, pleaded, that, at the time of the distress, 
more was due from pltfs. to deft, for rent, than 
the amount distrained for as in tlie declaration 
alleged : — Held : no answer to the action, the 
payment of their rent by pltfs. not being a con- 
dition precedent. — Briant v . Pilcher (1855), 1(3 
C. B. 354 ; 1 Jur. N. 8. 1020 ; 130 E. R. 795 ; 
sub nom. Bryant v. Pjlciier, 25 L. T. O. 8. 147 ; 
3 W. R. 483. 

410. Agreement not to distrain as long as rent 
paid — Breach of agreement — Tender of balance due 
— Right to distrain.] — Pltf. being about to take 
an apartment of deft.’ 8 tenant, deft, promised 
pltf. never to trouble him or his property so long 
as he paid the tenant the rent of the apartment. 
Pltf. paid the rent up to a certain period, & had 
made a tender of the residue remaining due, when 
deft., who had received no notice of the tender, 
distrained pltf.’s goods for rent due from the 
tenant to deft. : — Held : his right to distrain 
was not barred. — Welsh v. Rose (1830), 0 Bing. 
038 ; 4 Moo. Sc P. 484 ; 8 L. J. O. 8. C. P. 24(3 ; 
130 E. R. 1427. 

Tenants of mortgagor — Distress by mortgagee.] — 

See Part II., 8ect. 4, sub-sect. 7, B. ( b ), ante. 

B. Statutory Protection. 

(a) Persons Protected. 
i. “ U ndertenants.” 

Sec Law of Distress Amendment Act, 1908 
(c. 53), ss. 1, 5, & 9. 

411. Liable to pay rent equivalent to full annual 
value of premises — Meaning of “ rent 99 — Sum of 
money — Not contingent profit or advantage.] — The 

word “ rent ” in, Law of Distress Amendment Act, 
1908 (c. 53), s. 1, which in certain circumstances 


exempts the goods of an undertenant from distress 
by a superior landlord if such undertenant is 
liable to pay a “ rent which would return in any 
whole year the full annual value of the premises,” 
means a sum of money & does not include a 
contingent profit or advantage agreed to be given 
by the undertenant to his immediate landlord. — 
Parsons v. Hambridge (1916), 33 T. L. R. 117 ; 
revsd. without affecting this point (1917), 33 
T. L. R. 34(3, V. A. 

412, “ Full annual value 99 — Whether 

payments amounting to.] — Deft, let a house & 
premises to S. at £50 a year, 8. covenanting to do 
repairs & pay rates & taxes. S. sublet the house 
to pltf. at Ss. a week, part of the agreement 
between S. & pltf. being that 8. should remain in 
the house as a boarder & pay pltf. £1 a week for 
board Sc lodging, Sc 8. continued to be liable for 
the rates, taxes, Sc repairs. Deft, afterwards 
levied a distress for rent owed to him by S. Sc 
seized furniture which was claimed by pltf. In 
an action by pltf. against deft, for the value of 
the goods distrained upon, pl f ' contended that 
she was protected from distress by Law of Distress 
Amendment Act, 1908 (c. 53), s. 1, as being an 
undertenant liable to pay a rent amounting to 
the full annual value of the premises. The jury 
found that pltf. was paying the full annual value, 
Sc judgment was given for pltf. : — Held : there 
being no evidence that pltf. was paying the full 
annual value within the sect, judgment must be 
entered for deft. — Parsons v. Hambridge (1917), 
33 T. L. R. 340, C. A. 

ii. “ Lodgers .” 

See Lodgers’ Goods Protection Act, 1871 (c. 79) ; 
Law of Distress Amendment Act, 1908 (c. 53), 
ss. 1, 9. 

413. Relationship of landlord & lodger — 
Question of fact.] — (1) If the landlord, reserving 
a room in a house, lets the rest of it to a person, 
but retains such control Sc dominion over it as is 
usually retained by masters of houses let in 
lodgings, the relation of landlord Sc “ lodger ” 
may exist between the parties within the meaning 
of Lodgers’ Goods Protection Act, 1871 (c. 79), 
although the lodger has the right of exclusively 
occupying the greater part of the premises, Sc has 
separate Sc uncontrolled power of ingress & egress, 
& neither the landlord nor his agent sleeps or 
resides in the house, Sc the lodger acts as care- 
taker of the part reserved. 

(2) The existence of the relationship of land- 
lord Sc lodger is a question of fact. — N ess v. 


PART II. SECT. 5, SUB-SECT. 12.— 
B. (a) i. 

a. Suh -tenants in possession of pre- 
mises — House agent acting in excess 
of authority — In demising premises — 
Goods of sut) -tenants not liable to dis- 
tress.] — Persons let Into possession by 
a house agent appointed by assignees 
of a tenant for the solo purpose of 
exhibiting the premises to prospective 
lessees & without authority to let or 
grant possession of them, were not in 
occupation “ under ” the assignees, 
& their goods wore not liable to dis- 
tress. — F arwkll v. Jameson (1896), 
27 O. R. 1 41 ; 23 A. R. 517 ; 26 S. C. R. 
588.— CAN. 

b. Right of landlord to one-third 
of crops of sub-tenant.] — A landlord 
cannot distrain upon the goods of a 
sub-tenant for the rent due by his 
lessee. The sun-tenant is not •* a 
person liable for the rent ” nor is he 
the “ tenant,*’ within R. S. Bask. e. 51, 
s. 4. The sub-tenant was to yield to 
the tenant as rent one-third of the 
crops ; — Held : the tenant’s one- 


third interest could not be seized by 
the landlord under the distress- 
warrant against the tenant ; for the 
property would remain in the sub- 
tenant until division. — Anderson v. 
Scott (1912), 22 W. L. R. 876 ; 3 
W. W. R. 609 ; 8 D L. R. 816.— CAN. 

o. Lessee allowing company to occupy 
land sutjject of lease — No assign- 
ment of lease — Whether company 
** tenant — Land was leased but, 
instead of the lessee, a ranching co. 
which was formed occupied the land, 
carried on its business thereon, Sc 
paid the rent. There was no assign- 
ment of the lease to the co. : — Held : 
the co. was the “ tenant ” under 
Distress Act, s. 5, Sc goods remaining 
on the premises but which had been 
sold by the oo. to claimant could be 
distrained upon for rent. 

Some horses Sc cows included in 
the ohattels Bold had been removed 
by one representing the co. hut it did 
not appear that they were delivered 
to claimant or where they were 
removed to. They strayed back to 


the leased premises prior to the seizure : 
— Held : they were still under the co.’s 
control, upon its premises Sc in the 
same position as if they were let off 
& on the premises for pasturage or 
other purposos by the tenant, Sc, 
being found upon the promises, were 
liable to seizure for rent. — P halkn v. 
Levitt, [1923] 2 D. L. R. 600 : 1 
W. W. R. 1264.— CAN. 

d. Whether receiver may distrain — 
When immediate tenant cannot be dis- 
covered.] — The ct. does not in general 
allow undertenants to be distrained by 
the receiver, but when the representa- 
tive of the immediate tenant cannot 
be discovered, in order that an attach- 
ment might be applied for against him, 
the ct. will permit it. — A non. (1829), 
3 Ir. L. Reo. 1st ser. 35. — IR. 

e. Tacit hypothecation — Extent of.] 
— A landlord has no tacit hypotheca- 
tion upon the goods of a bond fide sub- 
tenant beyond the amount due for 
rent by such sub-tenant to the tenant, 
— Smith v , Dierks (1884), 3 S. C. 142. 
— S. AF, 
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Stephenson (1882), 9 Q. B. D. 245 ; 47 J. P. 
134, D. C. 

Annotation: — Ae to (2) Retd. Ancketill v. Roberts (1882)* 

46 J. P. 791. 

414. When constituted — Landlord retain- 

ing control of house — Residence on premises not 
essential.] — To constitute a person a lodger so as 
to entitle him to the protection of Lodgers’ Goods 
Protection Act, 1871 (c. 79), against a levy on his 
Soods for rent due from his immediate landlord 
to the superior landlord, there must be evidence 
of the retention by the immediate landlord, by 
himself or his servants, of some such dominion & 
power over the house which he sublets as the 
master of a house let in lodgings usually has, 
although it is not absolutely necessary that the 
immediate landlord should himself reside on the 
premises so sublet by him. — Morton v. Palmer 
(1881), 51 L. J. Q. B. 7 ; 45 L. T. 426 ; 46 J. P. 
150 ; 30 W. R. 115, C. A. 

Annotations : — Expld. Ness v. Stephenson (1882), 9 Q. B. D. 

245. Fofld. Lowe v. Dorling, 11906] 2 K. B. 772. Reid. 

Bradley v . Baylis, Morfee v. Novis, Kirby v. Biffen (1881), 

Colt. 163 ; Ancketill v. Baylis (1882), 52 L. J. Q. B. 104. 

415. .] — Ness v. Stephen- 

son, No. 413, ante . 

416. Lodger sleeping on premises.] 

(1) In order to constitute a person a “ lodger ” 
within the meaning of the Lodgers’ Goods Protec- 
tion Act, 1871 (c. 79), it is necessary that he should 
live, i.e. habitually sleep, on the premises. 

(2) The protection afforded by the Act does 
not extend to the occupation of premises for 
business purposes only. — Heawood v. Bone 
(1884), 13 Q. B. 1). 179 ; 51 L. T. 125 ; 48 J. P. 
710 ; 32 W. R. 752, D. C. 

417 . Not by occupation of premises 

for business purposes only.]— Heawood v. Bone, 
No. 416, ante . 

418. Part of premises let on weekly 

tenancy — By tenant at will or sufference.] — A 

tenant at will or on sufferance can create between 
himself & a third party the relationship of land- 
lord & lodger by letting part of the premises to 
such third party on a weekly tenancy so as to 
entitle his lodger to the benefit of Lodgers’ Goods 
Protection Act, 1871 (c. 79). — Bensing v. Ramsay 
(1896), 62 J. P. 613 ; 14 T. L. R. 345, D. C. 

419. Whether undertenant may be lodger.] — 
By an agreement in writing pltf. hired from F. 
rooms in a house held by her under an unexpired 
lease from deft., for which pltf. was to pay F. 
£27 10s. per quarter, she paying rates & taxes, & 
keeping the premises in repair. The rooms so 
hired by pltf. substantially constituted the whole 
house, F. only retaining possession of the house* 
keeper’s room on the basement & of two or three 
empty attics & a stable. Rent being due from F. 
to deft., the latter distrained & sold household 
furniture belonging to pltf., who relying upon the 
provisions of Lodgers’ Goods Protection Act, 
1871 (c. 79), sued him for an illegal distress : — 
Held : although the agreement under which he 
held might make him an “ undertenant,” pltf. 
was not the less a “ lodger ” entitled to the 
protection of the statute. — Phillips v. Henson 


(1877), 3 C. P. D. 26 ; 47 L. J. Q. B. 273 ; 37 
L. T. 432 ; 42 J. P. 137 ; 26 W. R. 214. 

Annotations: — Refd. Morton v. Palmer (1881), 51 L. J. 

Q. B. 7 ; Ness v. Stephenson (1882), 9 Q. B. D. 245. 

See, now , Law of Distress Amendment Act, 
1908 (c. 53), s. 9. 

iii. “ Persons not Tenants or having Beneficial 
Interests in Tenancy .” 

See Law of Distress Amendment Act, 1908 
(c. 53), s. 1, & Sect. 11, ante, 

(h) Goods not Protected. 

i. “ Goods belonging to Husband or Wife of 

Tenant 

See Law of Distress Amendment Act, 1908 
(c. 53), s. 4 (1). 

ii. “ Goods comprised in any Bill of Sale .” 

See, generally , Bills of Sale, Vol. VII., pp. 3 

et seq . ; Law of Distress Amendment Act, 1908 
(c. 53), s. 4 (1). 

iii. “ Good 's comprised in Hire-Purchase 

Agreement .” 

See Law oi Distress Amendment Act, 1908 
(c. 53), ss. 1,4. 

420. “ Made by such tenant ” — Tenant must 
be party to agreement — Agreement with wife of 

tenant.] — Deft., a broker distraining for rent duo 
to a landlord from his tenant, seized a pianoforte 
let by pltfs. to the wife of the tenant on a hire- 
purchase agreement in consideration of monthly 
payments & on the terms that, in case of default 
in the punctual payment of the monthly sums, 
pltfs. might retake possession of the piano. At 
the date of the seizure the montlily payments were 
in arrear. Pltfs. performed the conditions specified 
in Law of Distress Amendment Act, 1908 (c. 53), 
ss. 1 & 2. Deft, detained the piano : — Held : the 
words “ hire-purchase agreement ” in sect. 4. 
means hire-purchase agreement to which the 
tenant is a party, <fc, therefore, the piano was not 
“ comprised in any hire-purchase agreement ” 
within the meaning of that sect. ; on the facts 
there was no evidence that the piano was in the 
possession, order, or disposition of the tenant by 
the consent & permission of pltfs. under such 
circumstances that the tenant was the reputed 
owner thereof ; &, consequently, the piano was 
not within the exception made by sect. 4 to the 
protection conferred by sects. 1 & 2, & deft, was 
liable. — S henstone & Co. v. Freeman, [1910] 2 
K. B. 84 ; 79 L. ,1. K. B. 982 ; 102 L. T. 682 ; 
26 T. L. R. 416 ; 54 Sol. Jo. 477, D. C. 
Annotations: — Folld. Rogers, Eungblut v. Martin (1910), 

103 L. T. 527. Refd. Chappell v. Harrison (1910), 103 

L. T. 594. 

421. -.] — A piano, which be- 
longed to pltfs., a firm of pianoforte manufacturers, 
& had been let by them under a hire-purchase 
agreement to the wife of the tenant of a dwelling- 
house, was seized by deft., a bailiff, under a distress 
for rent put in by the landlord upon the demised 
premises. Pltfs. thereupon served upon deft, a 
declaration in writing, in pursuance of Law of 


PART II. SECT. 5, SUB-SECT. 12.— 
B. (a) ii. 

414 i. Relationship of landlord & 
lodger — When constituted — Landlord re- 
taining control of house — Residence on 
premises not essential .] — A person may 
be a “ lodger ” in a bouse within 
Landlord & Tenant Act, 1890, ss. 86-88, 
though his Immediate landlord does not 
reside there, provided the latter has 

j.— vol. xvin. 


some dominion or right over the house. 
—Freeman v. Wells, [1909] V. L. R. 
361.— AUS. 

f. Furniture.] — A., who was 

of age, resided with her widowed 
mother, who kept a. boarding-house. 
A. occupied a sitting-room & a bed- 
room which, with some money left 
her by her father, she had furnished. 
It did not appear that she, paid her 


mother any rent, but she assisted in 
the boarding-house, & in return for 
her services received board& lodging. 
A.’b mother then became indebted to 
her landlord for rent for the house : — 
Held : the landlord was entitled to 
take possession of A.'s furniture in the 
bed & sitting-rooms for the rent due. 
— Ulrich v. Ulrich’s Trustee (1883). 
2 S. C. 319.— S. AF. 
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Sect . 5. — What may or may not be distrained : Sub - 
sect . 12, B . (h) in., iv., v ., tn., vni., ix., x . 

Distress Amendment Act, 1908 (c. 53), s. 1, 
stating that the piano was the property of pltfs. 
This declaration, which was not a declaration 
under Statutory Declarations Act, 1835 (c. 62), 
was signed by one member of pltfs/ firm with 
the authority of his partners. Deft, having 
refused to give up the piano, an action for its 
detention was brought by pltfs. against deft. : — 
Held: Law of Distress Amendment Act, 1908 
(c. 53), s. 1, does not require a statutory declara- 
tion to be made in order to satisfy its terms ; it 
was not necessary that the declaration should be 
signed by all the partners in pltfs.’ firm ; & the 
iano did not come within the exemption created 
y sect. 4 (1) of the Act, inasmuch as the words 
“ made by such tenant ” in the sub-section refer 
not only to the word “ settlement,” which imme- 
diately precedes them, but also to the previous 
words ” bill of sale ” <te “ hire-purchase agree- 
ment,” & the piano could not be deemed to have 
been “ in the possession, order, or disposition of 
such tenant by the consent & permission of the 
true owner under such circumstances that such 
tenant ” was “ the reputed owner thereof.” — 
Rogers, Eungblut A Co. r. Martin, [1911] 1 

K. B. 19 ; 80 L. ,T. K. B. 208 ; 103 L. T. 527 ; 
75 J. P. 10 ; 27 T. L. K. 40 ; 55 Sol. do. 29, C. A. 

— Reid. Chappell r. Hurrison (1010), 108 L. T. 

604. 

422. Effect of notice by owners terminating 
agreement — & demanding return of goods.] — 

Pltfs., a film of liousc-furnishers, let certain 
articles to L. under a hire-purchase agreement 
dated Aug. 14, 1911. By clause 6 of the contract 
the hirer agreed to ” regularly & punctually pay 
the rent, rates, <& taxes of the house, buildings, or 
apart ments in which the articles of furniture . . . 
shall lawfully be for the time being . . . <te to 
keep the articles of furniture . . . free & exempt 
from all legal process.” By clause 8 it was 
provided “ that if the hirer do not duly perform 
& observe this agreement the owners may retake 
possession of the furniture. ...” L. became in 
arrears with the rent of the premises where the 
furniture was kept, &, this having come to pltfs. ’ 
knowledge, they wrote to her on Sept. 12, in- 
forming her that in consequence of the non- 
compliance by her with the terms of the agreement 
they had decided to terminate same. Upon the 
following day pltfs. sent a van for the goods, but 
the carman was infoimed that rent was owing to 

L. ’s landlord, & the goods were not removed. 
Pltfs. thereupon served a declaration on the land- 
lord, under Law of Distress Amendment Act, 
1908 (c. 53), claiming the goods & stating that L. 
had no beneficial interest therein. Notwith- 
standing such notice, the landlord put in a distress 
for the goods. In an action by pltfs. against the 
landlord to recover the goods seized or their 
value : — Held : upon breach by the liirer of the 
terms of the agreement, pltfs. were entitled to 
determine it by notice, so as to deprive the hirer 
of any beneficial interest in the goods, & having 
so determined it the goods were not liable to 
seizure by the landlord for non-payment of rent. 
— London Furnishing Co., Ltd. v. Solomon 
(1912), 106 L. T. 371 ; 28 T. L. It. 265, D. 0. 
Annotations : — N.F. Hackney Furnishing Co. v. Watts. 

I1912J 3 K. B. 225. Refd. Jay’s Furnishing Co. v. Brand 
(1914), 83 L. J. K. B. 505. * 

423. .] — Pltfs. let certain goods to 

D. under a hire-purchase agreement dated Sept. 29, 
1909. The agreement entitled the owners to 


resume possession of the goods if D. made default 
in payment of any of the instalments & in certain 
other events. On Oct. 4, 1911, D. being in arrear 
in payment of some instalments, pltfs. wrote him 
a letter purporting to terminate the hiring agree- 
ment & claiming repossession of the goods. On 
Nov. 6, deft., who was D.’s landlord, distrained 
on the goods, which still remained on D.’s premises, 
for rent due to him. Pltfs. served on deft, a 
declaration under Iiaw of Distress Amendment 
Act, 1908 (c. 53), s. 1, claiming the goods. The 
landlord refused to deliver up the goods, claiming 
that by sect. 4 of the above Act they were exempted 
from the protection afforded by the Act as being 
goods comprised in a hire-purchase agreement : — 
Held : the demand for the possession of the goods 
by pltfs. was not sufficient to make the goods no 
longer comprised in a hire-purchase agreement 
within the meaning of sect. 4 of the Act, &. they 
were accordingly liable to be distrained on by 
the landlord. — Hackney Furnishing Co. v. 
Watts, [1912] 3 K. B. 225 ; 81 L. J. K. B. 903 ; 
106 L. T. 676 ; 28 T. T R. 417, I). C. 

Annotation : — Comd. Jay’s Furnishing Co. v. Brand, H 91 5 J 

1 K. B. 458. 

424. .] — Pltfs. let furniture to the 

tenant of a flat under a hire-purchase agreement 
wliich provided that “ If the hirer does not duly 
perform & observe this agreement, same shall 
ipso facto be determined & the hirer shall forth- 
with . . . return the goods to the owners, & the 
owners shall be entitled to retake possession of 
same as being goods wrongfully detained by the 
hirer, for that purpose to enter on any premises 
where the goods may be.” The hirer having 
fallen into arrear with his weekly payments under 
the agreement, pltfs. served upon him a written 
notice that the agreement was terminated & 
demanding the return of the goods, & they en- 
deavoured unsuccessfully to retake possession. 
On the next day the landlord distrained upon the 
goods for arrears of rent of the flat where the 
goods were : — Held : the goods were at the time 
of the distress “ comprised in a hire-purchase 
agreement,” within the meaning of Law of 
Distress Amendment Act, 1908 (c. 53), s. 4, there- 
fore, were not protected from distress by sects. 1 
<fc 2 . — Jay’s Furnishing Co. v. Brand & Co., 
[1915] 1 K. B. 458 ; 84 L. J. K. B. 867 ; 112 L. T. 
719 ; 31 T. L. It. 124 ; 59 Sol. Jo. 160, C. A. 

iv. “ Goods comprised hi Settlement by Tenant 

See Law of Distress Amendment Act, 1908 
(c. 53), s. 4 (1). 

v. “ Goods in Possession, Order or Disposition of 

Tenant .” 

See Law of Distress Amendment Act, 1908 
(c. 53), ss. 1, 4. 

425. “ By consent & permission of true 
owner ” — Goods let to wife of tenant — Under hire- 
purchase agreement.] — Shenstone & Co. v. Free- 
man, No. 420, ante . 

426. .] — Rogers, Eungblut 

& Co. v . Martin, No. 421, ante . 

427. Custom of hiring pianos — Evidence 

of insufficient to exclude reputed ownership.] — 
Applts., who were piano manufacturers, lent a 
piano to the tenant of a theatre of which reap, was 
the superior landlord. Resp. levied a distress for 
rent on the piano, & on the hearing of a summons 
by applts. against resp. for levying a distress on 
goods which belonged to them, applts. contended 
that there was a custom on the part of piano 
manufacturers to lend pianos to lessees of theatres, 
& that the custom of letting pianos on the hire- 
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purchase system having received judicial notice, 
therefore, although the piano in question had not 
come into the tenant’s possession by a contract 
of that kind, it was not in the reputed ownership 
of the tenant : — Held : the alleged custom as to 
the lending of pianos not having been proved, the 
piano was in the reputed ownership of the tenant, 
therefore, was not protected from distress for 
rent. — Chappell & Co., Ltd. v. Harrison (1910), 
103 L. T. 694 ; 76 J. P. 20 ; 27 T. L. R. 86. 

vi. “ Live Stock within Agricultural Holdings 

Acts,” 

See Law of Distress Amendment Act, 1908 
(c. 63), s. 4 (1). 

See Sect. 6, sub-sect. 9, ants . 

vii. “Goods of Partner of Immediate Tenant” 

See Law of Distress Amendment Act, 1908 

(c. 63), s. 4 (2) (a). 

viii. “ Goods ( not being Goods of Lodger) upon 

Premises where Trade or Business carried on” 

Trade privilege.] — See Sect. 5, sub-sect. 4, ante. 

“ In which both immediate tenant & under- 
tenant have an interest.”] — See Law of Distress 
Amendment Act, 1908 (c. 53), s. 4 (2) (6). 

ix. “ Goods (not being Goods of Lodger) on Premises 

used as Offices or Warehouses .” 

“ Where owner of goods neglects for one 
calendar month after notice ” — “ To remove goods 
& vacate premises.’'] — See Law of Distress Amend- 
ment Act, 1908 (c. 63), s. 4 (2) (c). 

Deposit in warehouses.] — See Sect. 5, sub-sect. 
4, ante . 

x. “ Goods belonging to and in Offices of any Com- 

pany or Corporation .” 

“ On premises the immediate tenant whereof is a 
director or officer ” — “ Or in the employment of 
such company or corporation.”] — See Law of Dis- 
tress Amendment Act, 1908 (c. 53), s. 4 (2) (d). 

xi. Jurisdiction of Magistrates . 

See Law of Distress Amendment Act, 1908 
(c. 53), s. 4 (2). 

(c) Declaration and Inventory by Person Protected . 

See Lodgers’ Goods Protection Act, 1871 (c. 79), 
s. 1 ; Law of Distress Amendment Act, 1908 
(c. 53), s. 1. 

428. Terms of statute to be strictly complied 
with.] — (1) A declaration under Lodgers’ Goods 
Protection Act, 1871 (c. 79), s. 1, will not 

rotect a lodger’s goods against seizure & sale 
y a superior landlord for rent due from his im- 
mediate tenant, unless it has been made after the 
distress has been levied or authorised or threatened. 

(2) A declaration is inoperative against a distress 
subsequently levied, which has not been authorised 
or threatened before the declaration is made. 
Pltf. was a lodger in one of three rooms let to T., 
who was the immediate tenant of deft. Rent to 
the amount of £8 being due from T. to deft., deft, 
distrained the goods in the rooms including pltf.’s. 
She, thereupon, made a declaration under sect. 1 
of the above Act which was correct in all respects. 
T. & deft, came to an arrangement whereby £1 
was to be paid down, & the remaining £7 by instal- 
ments. The distress was thereupon withdrawn by 
deft. None of the agreed instalments having 
been paid by T., & a further sum of £1 having 
accrued due for rent, deft, afterwards levied a 
second distress for the sum of £8, under which 


pltf.’s goods were again seized & sold. She made 
no further declaration under the Act, but she 
owed no rent to T. : — Held : no action of trespass 
would lie against deft, for distraining pltf.’s goods, 
for the declaration made at the time of levying 
the first distress was ineffectual against the second, 
& the first distress had not been voluntarily 
abandoned. 

(3) I think it clear that a lodger is relieved only 
when the terms of the Lodgers’ Goods Protection 
Act have been rigidly complied with (Bowen, L. J.). 
— Thwaites v. Wilding (1883), 12 Q. B. D. 4 ; 53 
L. J. Q. B. 1 ; 49 L. T. 396 ; 48 J. P. 100 ; 32 
W. R. 80, C. A. 

Annotations : — Apld. Crosse v. Weleb (1892), 8 T. L. R. 401. 

Reid. Godlonton v. Fulham & Hampstead Property Co., 

[1905] 1 K. B. 431 ; Lowe i?. Dorlingr, 11900] 2 K. B. 772. 

429. Second declaration necessary — On second 
distress.] — Thwaites v. Wilding, No. 428, ante . 

430. Form of — Lodger — No rent due.] — A 
declaration made by a lodger under Lodgers’ 
Goods Protection Act, 1871 (c. 79), ss. 1 & 2, 
did not state that the declarant was a lodger 
& whether or no any rent was due from the 
lodger to her immediate landlord, no such rent 
being in fact due i-^Held : such declaration 
was nevertheless sufficient, on the ground that 
the Act does not require it to be stated that the 
declarant is a lodger, & the declaration stating 
nothing about rent must be treated as importing 
that no such rent was due . — Ex p. Harris (1885), 
16 Q. B. D. 130 ; 55 L. J. M. C. 24 ; 53 L. T. 655 ; 
50 J. P. 164; 34 W. R. 132 ; sab nom . Harris v. 
Beven, 2 T. L. R. 107, C. A. 

431. Declarant a company — Signature of 

all partners not essential.] — Rogers, Eungblut & 
Co. v. Martin, No. 421, ante . 

432. Inventory annexed to — “ Subscribed ” by 
person protected — Inventory not signed by lodger — 
Referred to In signed declaration.] — The superior 
landlord of a house having levied a distress upon 
the goods of a lodger for rent due from the 
immediate tenant, the lodger served the superior 
landlord with a correct declaration under Lodgers* 
Goods Protection Act, 1871 (c. 79). The declara- 
tion stated that the goods, “ a list of which is 
hereunto annexed,” were the property of the lodger, 
& also that ** the list of articles hereto annexed is 
a correct inventory ” of the goods referred to in 
the declaration, & upon a subsequent part of the 
same piece of paper there was an inventory. 
The declaration was signed by the lodger at the 
foot thereof, but the inventory was not otherwise 
signed by him : — Held : the inventory was 
“ subscribed ” by the lodger within the meaning 
of sect. 1 of the above Act, which provides that 
“ to such declaration shall be annexed a correct 
inventory, subscribed by the lodger.” — Godlonton 
v . Fulham & Hampstead Property Co., [1905] 
1 K. B. 431 ; 74 L. J. K. B. 242 ; 92 L. T. 302 ; 
21 T. L. R. 223, D. C. 

433. Effect of service of declaration & in- 
ventory — After illegal sale by landlord.] — Pltf. 
was a lodger to a tenant upon whose premises a 
distress had been levied by deft., the superior 
landlord. The distress was on Oct. 17, & among 
the goods seized was certain property belonging 
to pltf. The goods so seized were sold on Oct. 22, 
that is to say, before the time limited by the 
provisions of 2 Will. & Mar., Sess. I, c. 5, had 
expired. On Oct. 23, pltf. served or deft, 
the declaration required by the Lodgers’ Goods 
Protection Act, 1871 (c. 79), s. 1, & subsequently 
brought an action against him for a wrongful sale 
of the goods : — Held : pltf. was entitled to recover, 
inasmuch as the sale by deft, on Oct. 22, was 

x 2 
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Sect. 5 . — What may or may not he distrained : Sub- 
sect. 12, B . ( c ) (So {d) ; sub-sect . 13. Sect, 6 : 
Sub-sects . 1 & 2.] 

illegal, & pltf. had thereby lost the opportunity 
which he would otherwise have had of protecting 
his goods under the provisions of Lodgers’ Goods 
Protection Act, 1871 (c. 79 ). — Sharpe v. Fowle 
(1884), 12 Q. B. D. 385 ; 50 L. T. 758 ; 48 J. P. 
680 ; 32 W. B. 539 ; sub nom. Sharp v. Fox, 
53 L. J. Q. B. 309. 

434, & tender of rent due — Distress by 

bailiff subsequent to — Whether liable to action.] — 

Where a lodger’s goods are seized under a distress 
for rent due to a superior landlord from his imme- 
diate tenant, & the superior landlord, after having 
been served by the lodger with the declaration <te 
inventory required by Lodgers’ Goods Protection 
Act, 1871 (c. 79), s. 1, & been paid the rent due from 
the lodger, procoeds with the distress, an action 
for an illegal distress at the suit of the lodger will 
not lie against the bailiff or other person levying 
the distress, but only against the superior landlord 
under sect. 2 of the Act. — P age v. Vallis (1903), 
19 T. L. R. 393. 

Annotation : — Refd. Lowe v, Dorling, [3900] 2 K. B. 772. 

435 , .] — Under Lodgers’ 

Goods Protection Act, 1871 (c. 79), s. 2, an action 

for illegal distress lies against a bailiff who levies 

or proceeds with a distress upon the goods of 

a lodger after being served with the declaration 

& inventory mentioned in sect. 1 of the Act, & 

after the lodger has paid or tendered to the 

superior landlord or his bailiff the rent, if any, due 

from him, to his immediate landlord, or so 'much 

thereof as is sufficient to discharge the claim of the 

superior landlord. — L owe v. Dorling & Son, 

[1900] 2 K. B. 772 ; 75 L. J. K. B. 1019 ; 95 

L. T. 243 ; 22 T. L. B. 779, 0. A. 

Annotation Refd, Shenstone v. Freeman, [1910] 2 K. B. 
84. 

(d) Notice by Landlord to Undertenant or Lodger as 
to Future Payments of Rent. 

See Law of Distress Amendment Act, 1908 
(c. 53), s. 6 . 

436, Service of notice requiring payment to be 
made to landlord — Personal service sufficient — 
Service by registered post not essential.] —The 
provision in Law of Distress Amendment Act, 
1908 (c. 79), s. 0 , relating to the service by registered 
post on the undertenant of a notice requiring future 
payments of rent to be made to the superior land- 
lord till arrears of the immediate tenant’s rent 
have been paid, is inserted only to enable the 
superior landlord to effect service by registered post 
if he so desires. The object of the sect, is that the 
notice should come to the knowledge of the under- 
tenant, & personal service is sufficient. — J arvis 
v. Hemmings, [1912] 1 Ch. 4G2 ; 81 L. J. Oh. 290 ; 
106 L. T. 419 ; 28 T. L. R. 195 ; 56 Sol. Jo. 271 ; 
76 J. P. Jo. 39. 

Notice of distress — Whether personal service 
sufficie nt .]— See Part II., Sect. 10, sub-sect. 5, A. 

PART II. SECT. 5, SUB-SECT. 13 

g. War Precautions ( Active Service 
Moratorium ) Regulations , 1916, regula- 
tion 12.] — Under the above regulation 
no person shall under a bill of sale or 
writ of execution or other process 
issued by a ct. or by way of distress or 
under a hire-purchase agreement made 
prior to June 1, 1916, or to the enlist- 
ment of a member of the Forces, which- 
ever last happens, seize or take 
possession of any chattels which are 
used by any female dependent of that 
member of the Forces to support or 
assist in supporting herself or any of 
the family of the member ; or any 


Sub-sect. 13. — Things protected by 
Particular Statutes. 

437. Railway Rolling Stock Protection Act, 
1872 (c. 50) — Locomotive engine.] — A locomotive 
engine, which was hired by a railway contractor 
from reaps., was seized under a distress for rent due 
from the contractor to applts. At the time the 
engine was seized it was standing in a shed which 
the contractor rented from applt., & which was 
connected by a siding with the railway : — Held : 
( 1 ) the engine was rolling stock in a “ work ” within 
the meaning of Railway Rolling Stock Protection 
Act, 1872 (c. 50), s. 3, & was, therefore, not liable 
to distress for rent payable by the tenant of the 
work ; (2) the word “ work ” in sect. 3, means any 
establishment or place, used for the purpose of trade 
or manufacture, which is connected with a line 
of railway by sidings along which the rolling stock 
may be propelled. — Easton Estate & Mining Co. 
v. Western Waggon & Property Co. (1886), 54 
L. T. 735 ; 50 J. P. 790, D. 0. 

See , further , Railways. 

438. Gasworks Clauses Act, 1847 (c. 15) — 
Gas stove let on hire.] — By Gasworks Clauses Act, 
1847 (c. 15), s. 14, “ the undertakers may let for 
hire any meter for ascertaining the quantity of 
gas consumed or supplied, & any fittings for the 
gas ... & such meters & fittings shall not be 
subject to distress . . . for rent of the premises 
where the same may be used ” : — Held : a gas 
stove for heating purposes let for hire was within 
the words “ fittings for the gas,” &, therefore, was 
not subject to distress for rent. — G aslight & 
Coke Co. v. Hardy (1886), 17 Q. B. D. 619 ; 56 
L. J. Q. B. 168 ; 55 L. T. 585 ; 51 J. P. 6 ; 35 
W. R. 50 ; 2 T. L. R. 851, C. A. 

439 . .] — A gas stove for cooking is 

a “ fitting ” exempted from distress within 
Gasworks Clauses Act, 1847 (c. 15), s. 14. — 
Gas Light & Coke Co. v . Smith (Herbert) & Co. 
(1886), 3 T. L. R. 15. 

See, further. Gas. 

Agricultural Holdings Acts.] — See Sub-sect. 10, 
ante. 

Diplomatic Privileges Act, 1708 (c. 12) — Goods 
of Ambassadors.] — See Sect. 5, sub-sect. 3, ante . 

Waterworks Acts — Water pipes, meters & 
apparatus.] — See Waterworks Clauses Act, 1847 
(c. 17), s. 44 ; Waterworks Clauses Act, 1863 (c. 93), 
s. 14; Water Supply. 

Electric lighting Acts — Electric light meters, fit- 
tings, etc.] — See Electric Lighting Act, 1882 (c. 56), 
s. 25 ; Electric Lighting Act, 1909 (c. 34), s. 16. 

National Insurance Act, 1911 (c. 55), s. 68 — 
Goods of insured person receiving sickness benefit] , 
— See Work & Labour. 


Sect. 6.— WHEN DISTRESS MAY BE MADE. 

Sub-sect. 1. — Rent in Arrear. 

440. General rule.] — (1) If there is lord & 
tenant by fealty & rent, & the tenant makes a 


furniture or wearing apparel belonging 
tn «rvtr cmffYi member or female depen- 
Id : mens rea in not 
to constitute an offence 
regulation, & the words 
to ” connote beneficial 
ownership by the member of the 
Foroes or female dependent ; a person 
therefore who seized by way of dis- 
tress for rent chattels in the possession 
nf n dependent under a hire- 

- agreement by the terms of 
— _ the dependent had hired the 
chattels from a third person with an 
option of purchase, the property in the 
chattels remaining in the third person 
until the option was exercised, was not 


guilty of an offence against the regu- 
lation. — MYERfiON V. COLLABD & THE 

Commonwealth (1918) 25 C. L. It. 
154.— AUS. 

h. War Relief Act , s. 2.] — The 
levying of a distress upon the goods of 
a volunteer by a landlord is a proceed- 
ing outside the civil cts. of the province, 
&, therefore, forbidden by the above 
act. — N icholson v, Gregory & Willis 
& Co., [1917] 1 W. W. R. 304.— CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

440 i. General rule.] — Until rent falls 
due the landlord has no lien on pro- 
perty on the premises. On sale & 
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lease for years, & the lessor has done fealty & paid 
the rent continually, & the lord distrains the cattle 
of the lessee for the rent when none is in arrear, & 
avows upon a stranger who never had anything, 
as upon his very tenant for the arrearages of the 
rent, the lessee, upon special matter pleaded, may 
have aid of his lessor, <fc shall abate the avowry 
made upon him who has nothing. 

(2) If when the lord comes to distrain, the t enant 
drives the cattlo into other land not held of him, 
& the lord freshly follows & distrains them there, 
this is within 21 Hen. 8, c. 10, for the view of the 
lord & his fresh suit are in judgment of law a taking 
within his fee. 

(3) If one comes to distrain for damage feasant 
& sees the cattle, & the owner drives them off, he 
cannot distrain them damage feasant, but is put 
to his action of trespass. 

(4) If there is lord, mesne, & tenant, & the lord 
avows upon a stranger, & not upon the mesne, the 
tenant cannot plead any plea as nothing in arrear, 
etc., nor can he by special pleading pray in aid of 
the mesne, but in such case, if the mesne pays the 
rent & does the services. & yet the lord distrains 
the tenant para vail for them, & impounds his 
cattle, the mesne upon request by the tenant may 
put his own cattle in the pound in lieu of the cattle 
of the tenant, & bring replevin & compel the lord 
to avow upon him, & if the mesne will not do it on 
request, the tenant shall have a writ of mesne, & 
recover his damages. 

(5) If the lessee in the principal case, or if the 
tenant paravail in the case of the mesnalty, is 
present when the lord or his bailiff comes to dis- 
train, if nothing is in arrear, he may make rescous. 
— Case of An Avowry (1588), 9 Co. Rep. 20 a; 
77 E. R. 759. 

441. .] — In avowry for rent arrear for 

two years & a quarter, under a scilicet , where the 
issue is upon the tenure it is not necessary to prove 
the whole rent to be due for the whole of the time, 
but it is sufficient to prove rent due for any part 
of it. — Forty v . Imber (1805), 6 East, 434 ; 2 
Smith, K. B. 548 ; 102 E. R. 1354. 

442. Rent due on Sunday — In arrear on follow- 
ing Monday — Sunday not a “ dies non.”] — (1) At 
common law Sunday is not a dies non . 

(2) Rent may lawfully be paid by a tenant on 
a Sunday. . Therefore, where it is due on that day, 
& is not paid, it will be in arrear on the following 


Monday, & the landlord may then lawfully levy 
a distress for it. — Child v . Edwards, [1909] 2 
K. B. 753 ; 78 L. J. K. B. 1001 ; 101 L. T. 422 ; 
25 T. L. R. 700 ; 73 J. P. Jo. 337. 

443. Written agreement for annual tenancy — 
Subsequent verbal agreement to pay quarterly — 
Quarterly payments made.] — After a tenant had 
signed a written agreement, not under seal, for 
hiring premises at an annual rent, hd was asked by 
the landlord how he would like to pay his rent, & 
replied quarterly. Quarterly payments of rent 
were proved. The landlord having distrained for 
a quarter’s rent : — Held : the distress was illegal, 
as the original taking was not altered, & no new 
terms of letting had been agreed on between the 
parties. — Turner v . Allday (1830), Tyr. & Gt. 
819. 


Sub-sect. 2. — Rent payable in Advance. 

444. By custom.] — If a trader, after committing 
an act of bkpey., take a shop, & agree to pay half 
a year’s rent in advance, where by the custom of the 
country, half a year’s rent becomes due on the day 
on which the tenant enters, the landlord, after an 
assigmnent under the commission, & before the 
year expired, may distrain the goods on the pre- 
mises for half a year’s rent, or if he buy the tenant’s 
goods at the sale under the commission, he may 
retain the amount of the half year’s rent. — 
Buckley v. Taylor (1788), 2 Term Rep. 600 ; 
100 E. R. 323. 

445. By agreement — Execution pending.] — In 

an action against the sheriff for removing goods 
taken in execution, without paying the landlord a 
year’s rent it is not necessary to prove that a year’s 
rent is due. It is sufficient to prove the occupation 
by the tenant. It lies on deft, to show that the rent 
has all been paid. Such a claim may be supported 
for forehand rent, or rent stipulated by the lease 
to be paid in advance as being rent duo within 
Landlord & Tenant Act, 1709 (c. 18), & such rent 
may be distrained for by the landlord, although he 
is aware that an execution is about to be sent 
down at the suit of a judgment creditor. If a 
landlord who has distrained for rent, does not sell 
within the five days by arrangement between him 
& the tenant, that is no proof per se of collusion. — 
Harrison v. Barry (1819), 7 Price, 690 ; 146 
E. R. 1103. 


removal of such property the landlord 
cannot look to it for payment of rent 
which subsequently accrues duo. The 
only right which the landlord has is 
to distrain on whatever property is 
found on the premises at the time the 
rent falls due. — lie O’Mullin & John- 
STONK (1874), R. E. D. 157.— CAN. 

440 ii. .] — Under a proviso in a 

lease, on the tenant commencing to 
remove the goods from the demised 
premises the then current year’s rent 
immediately became duo & in arrear. 
On Oct. 31, on the tenant proceeding 
to sell & dispose of all the goods on the 
demised premises, with the intention 
of finally quitting the place before 
Nov. 21 following, when the rent 
became due & the lease terminated, the 
landlord entered & distrained : — Held : 
under the proviso the current year’s 
rent became due & in arrear, & the 
distress was therefore legal. — Young 
v. Smith (1878), 29 C. P. 109. — CAN. 


440 iii. .] — A landlord has no 

right to seize for rent until the rent is 
in arrear. — S kibkl v . Dwyer Ele- 


vator Co., Ltp., f 1923 J 4 D. L. II. 
1184 ; 2 W. W. it. 1051 ; affg„ [1923] 
1 W. W. R. 497.— CAN. 


k. Payment of rent conditional — 


Option to purchase.] — The town of C. 
by an agreement giving a wire co. an 
option for five years to purchase land 
leased the premises to tho co. for that 
period at an annual rental payable at 
its expiration if the purchase was not 
completed or, pro rata f at any earlier 
period at which the option was relin- 
quished, such rent to be paid prior to 
removal from the premises of the co.’s 
plant & machinery. At the end of 
three Sc a half years the co. sold some 
of its machinery & was negotiating 
with a junk dealer for sale of the rest, 
when the town distrained for rent 
claimed os due under the agreement, 
& tho coutents of the co.’s factory were 
seized & sold. In an action claiming 
damages for illegal distress : — Held : 
as the option of purchase had not been 
relinquished no rent was due & the 
distress was illegal. — Cobouro Town 
v. Cyclone Woven Wire Fence Co. 
(1919), 57 S. C. It. 289 ; 44 D. L. R. 
34. - CAN. 

1. Rent due on gale day.] — An agree- 
ment to change the gale days on 
which rent is to be paid, & ascertaining 
the fraction payable on the then last 
new gale day, will be evidence to go to 
the jury of rent being in arrear on that 
day «o as to support a distress. — 


Purcell v . Nolan (1839), 1 I. L. It, 
258 ; Smythe, 53.— IR. 

m. Rent due on particular day.] — 
Deft, avowed for rent due on a par- 
ticular day ; pltf. pleaded in bar riens 
in arrear ; & the jury found that 

there was no rent due on the par- 
ticular day named in the avowry : — 
Held : such finding of the jury did not 
dispose of the actual issue knit between 
the parties, the precise day specified 
by tho avowry not constituting a 

S EtrceJ of the issue ; & in such case the 
me is immaterial. — Nkvins v . Phelan 
(1849), 1 lr. Jur. 166.— IR. 

n. Arrears due by deceased tenant 
— Liability of succeeding tenant .] — 
A plea of distress for rent, on a demise 
of a house & other premises to A. at a 
certain rent, & that pltf. occupied the 
house with A. during A.’s lifetime. Sc 
after his death continued os deft.’s 
tenant. Sc that deft, distrained for the 
rent of the house & other premises on 
pltf.’s goods in the house : — Held : 
bad, as pltf., under the demise to him, 
was liable for the rent of the house 
only after A.’s death, 8c oould not be 
distrained on for tbe rent due for the 
entire premises demised to A. — 
Strathey v. Crooks (1843), 6 O. S. 
587.— CAN. 
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Sect. C . — When distress may be made : Sub-sects. 2, 
3, 4, 5 6, A.] 

446. If demand made.] — Clarke v. 

Holford, No. 122, ante. 

447. .] —Witty v. Williams, No. 

124, ante. 

448. .] — London & Westminster 

Loan & Discount Co. v. London & North- 
Western By. Co., No. 123, ante. 

449. Agreement void — Receipts as 

evidence J — A., by writing not under seal, agreed 
to take B.’s house at a specified rent, for a term 
exceeding three years, the rent to be paid in 
advance. The receipts granted by B. bore to be 
for rent due in advance. In an action for excessive 
distress for rent in advance : — Held : notwith- 
standing Real Property Act, 1845 (c. 106), there 
was sufficient evidence that A. had agreed to be 
tenant from year to year on the terms of paying 
forehand rent. — Lee v. Smith (1854), 9 Exch. 662 ; 
2 C. L. 11. 1079 ; 23 L. J. Ex. 198 ; 23 L. T. O. 8. 
70 ; 156 E. R. 284 : sub nom. Lees v. Smith, 2 
W. II. 377. 

450. .] — Walsh v. Lonsdale, No. 63, 

451. Effect of insolvency — Winding up of 
company.] — A co. was tenant of premises at a 
yearly rent payable in advance. The lessor dis- 
trained before the commencement of the winding 
up of the co. for a year’s rent in advance that had 
accrued due : — Held : the fact that the rent was 
payable in advance was not a special reason for 
restraining the lessor from proceeding with his 
distress. — Venner’s Electrical Cooking & 
Heating Appliances, Ltd. v. Thorpe, [1915] 

2 Ch. 404 ; 84 L. J. Ch. 925; 113 L. T. 1137; 
60 Sol. Jo. 27 ; [1915] H. B. R. 201, C. A. 


Sub -sect. 3.— Goods Removed to Avoid 

Distress. 

See Sect. 17, sub-sect. 1, C., post. 


Sub-sect. 4. — Earliest Time for Distress. 

452. Rent due on Christmas Day — Distress day 
after.] — Pltf. was tenant of a house from 
Michaelmas Day, 1852, at a rent payable quarterly. 
On the morning of Christmas Day he fraudulently 
removed all his goods from the demised premises. 
On the following day deft, followed the goods, & 
distrained them. In trespass against deft. : — 
Hold : the rent being due & payable on the 
quarter-day, deft, was justified under Distress 
for Rent Act, 1737 (c. 19), s. 1. — Dibble v. 
Bowater (1853), 2 E.&B. 564 ; 1 C. L. R. 877 ; 
22 L. J. Q. B. 396 ; 17 J. P. 792 ; 17 Jur. 1054 ; 
1 W. R. 435 ; 118 E. R. 879. 

453. Rent due on Sunday — Distress day after.] 
— Child v . Edwards, No. 442, ante . 

454. Distress exercisable after default — 
Common law right.] — Where by a lease an express 
right of distress is given, extending to property 


which could not be distrained upon at common law, 
but exercisable only after the expiration of a 
certain period after default, but no negative words 
are contained in the lease, the common law right 
of distress is not ousted, but is exercisable imme- 
diately upon default upon such property as can 
properly be distrained upon at common law.' 

If the lessor exercises his express right & his 
legal right of distress simultaneously, but before 
the express right is exercisable in respect of a 
portion of the amount for which the distress is 
put in, he will be entitled to marshall the property 
seized so as to cast the debt in respect of which he 
exercises the common law right in the first instance 
upon the goods properly seizable under that right. 
— Re River Swale Brick & Tile Works, Ltd. 
(1883), 52 L. J. Ch. 638 ; 48 L. T. 778 ; 32 W. R. 
202 . 

Fulfilment of condition precedent .] — See Sect. 
3, sub-sect. 1, ante. 


Sub-sect. 5. — Prohibited Periods. 

455. Not at night — After dark.] — (1) If a tenant 
from year to year give a notice to quit, not expiring 
with the year, the landlord, if the notice be in 
writing, & signed by the tenant, may, if he pleases, 
treat this irregular notice as a surrender of the 
tenancy. 

(2) A landlord cannot justify making a distress 
for rent after dark. — Aldenburgh v. Peaple 
(1834), 6 C. & P.212, N. P. 

Annotation: — As to (1) Dbtd. Doo d. Murrell v. Mil ward 

(1838), 3M.&W. 328. 

456. After sunset.] — A landlord sent a 

man to distrain for rent, who entered the premises 
after sunset, on Dec. 23, & possession was kept until 
an officer entered, on Dec. 26, with a warrant, & 
gave notice of the distress. The tenant having 
become a bkpt., his assignee brought an action 
of trover, to recover the goods: — Held: (1) the 
first taking was unlawful ; (2) the second distress 
was not a distinct distress, independent of the first, 
& consequently, the assignee might recover the 
goods. — B rice v. Hare (1824), 2 L. J. O. 8. K. B. 
194. 

457. .] — Rent being due to deft. 

from pltf. who was about to remove her goods, 
deft, entered the house after sunset & for some 
hours prevented her from so doing, & locked some 
of the doors : — Held : pltf. was entitled to a verdict, 
but only for the actual damage. 

Deft, entered at a time at which it was not lawful 
to distrain, & did more than demand his rent. 
But the measure of damage should be the real 
actual damage, if any caused to pltf. (WiqiiT- 
man, J.). — Lamb v. Wall (1859), 1 F. & F. 503, 
N. P. 

458. Before sunrise — Even though 

daylight.] — (1) A distress for rent before sunrise 
or after sunset is illegal, although there may be 
daylight. 

(2) Qu . : whether for such purpose the time of 
sunrise is to be reckoned from the first appearance 


PART II. SECT. 6, SUB-SECT. 4. 

o. Distress exercisable after de- 
fault — Common law right — Weekly 
tenancy .] — The common law right to 
distrain for rent immediately on 
dofanlt in payment continues in the 
case of a weekly tenancy. — Lyons v. 
Guy (1890), 18 N. Z. L. R, 124.— 
N.Z, 

p. No time fixed for payment of 
rent — Distress at expiration of tenancy.] 


— Under a lease for a year, dated Apr. 6, 
reserving as rent one -third of the crops, 
8c providing that the lessee should 
thresh the grain & draw it to the 
elevator or cars to be stored & shipped 
as might be agreed between the parties 
in the name of the lessor, but fixing 
no time when that was to be done, 
there is no rent due until the end of 
the year, 8c a distress by the land- 
lord in Nov., following is illegal.— 
Meighen v. Armstrong <1906), 16 


Man. L. R. 5. — CAN. 

PART II. SECT. 6, SUB-SECT. 5. 

456 i. Not at night — After sunset .] — 
A distress made after sunset is illegal. 
—Russell v. Buckley (1885), 25 
N. B. R. 264.— CAN. 

45611 . .1 — It is legal to dis- 

train between the hours of sunset 8c 
sunrise.— Moynihan v. Denny (1891), 
28 L. 11. Ir. 272.— IR. 
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of the beams of the sun above the horizon or from 
the time when the entire sun has emerged. 

(3) An entry to make a distress through an open 
window is lawful. — T utton v . Darke, Nixon v. 
Freeman (1800), 5 H. & N. 047 ; 29 L. J. Ex. 
271 ; 2 L. T. 301 ; 0 Jur. N. 8. 983 ; 157 E. R, 
1338. 

Annotation : — As to (3) Consd. Nashi?. Lucas (1867), L. It. 2 

Q. B. 590. 

459. Time a question of fact — Must be 

proved.] — Where the time is material, it must be 
proved. It is true that the ct. will take judicial 
notice of the days in the calendar, but. not of the 
hours. The time of sunset must be proved like 
any other fact (Wilde, C.J.). — Collier v. Nokks 
( 1849), 2 Car. & Kir. 1012 ; 15 L. T. O. 8. 189. 

460. Prevention of removal of goods — After 
sunset — Not conversion.] — Pltf. was the holder 
of a bill of sale over the goods of M. Default having 
been made in payment of the sum secured, he put 
a man in possession, & afterwards went to M.’s 
house to remove them. Upon his arrival at the 
house he was met by deft., M.’s landlord, who told 
him that rent was in arrear, & that until it w*ts 
paid the goods should not be removed, & measures 
were taken by deft, to use force, if necessary, to 
prevent, their removal. It was then after sunset, 
<fc, therefore, too late in the day to distrain, & 
deft, intended to prevent, pltf. from removing the 
goods, with a view of distraining on the day 
following. Pltf. continued in possession of the 
goods, but made no attempt actually to remove 
them, &, except by intimating his intention to 

| prevent tlieir being removed, deft, did not take 
possession of, or assume dominion over them. 
In an action of trover : — Held : there was no 
evidence of conversion. — England v. Cowley 
(1873), L. It; 8 Exch. 120 ; 42 L. J. Ex. 80 ; 28 
L. T. 07 ; 21 W. It. 337. 

Annotation : — Reid. Van Oppon v. Tredcgars (1921), 37 

T. Li * 504* 

461. Waiver of irregularity by tenant.] — 

Wkrth v. London & Westminster Loan & 
Discount Co. (1880), 5 T. L. R. 521, D. C. ; 
jjrevious proceedings , 5 T. L. R. 320, D. 0. 

Annotation : — Consd. Perring v. Emerson, [1906] 1 K. B. 1. 

402. Not on Sunday.] — Werth v. London & 
WESTMINSTER LOAN & DISCOUNT Co. (1889), 5 
T. L. R. 521, I). C. ; previous proceedings , 5 
T. L. It. 320, D. C. 

Annotation : — Reid. Perring v. Emerson, [1906] 1 K. 13. 1. 

463. .]— Child v. Edwards, No. 442, ante . 


8ub-sect. 0. — After Expiration of Tenancy. 

A . In General . 

404. Cannot be levied — Estate for years.] — 

(1) In an avowry on a distress for rent under a 
seisin in fee, if, upon “ non concessit ” the jury 
find that the rent issued out of an estate for years, 
determined before the distress taken, the judg- 
ment shall be for pltf., though the issue be found 
against him. 

(2) The return of a venire facias made before 
the teste shall be amended. — Harrison v. Metcalf 
(1017), Cro. Jac. 442 ; 79 E. It. 377. 


465 , Applies also to penalty.] — T utter v . 

Fryer (1022), Win. 7 ; 124 E. R. 0. 

466, Tenant at will — Crop purchased by 

third person.] — (1) The corn sown by a tenant at 
will, who died before harvest, & purchased by 
another person, cannot be distrained by the land-" 
lord for rent due to him from a subsequent tenant. 

(2) Whether an action be real or personal 
depends on the thing to be recovered by it, & not 
on the nature of the defence, &, therefore, a re- 
plevin is a personal action, though the title to 
land be brought in question. 

(3) A distress cannot be made upon a tenant 
at will after the tenancy is determined, nor can 
a distress be made of goods taken in execution. — 
Eaton v. Southby (1738), Willcs, 131 ; 7 Mod. 
Rep. 251 ; 125 E. R. 1094. 

Annotations : — As to (1) Consd. Peacock r. Purvis (1820), 2 

Brod. & Bing. 362. As to (3) Retd. Wright v. Devves 

(1834), 1 Ad. & El. 611. 

467 , Acquiescence by landlord — To 

superior title.] — Although in general a tenant can- 
not dispute his landlord's title in an action of 
replevin, or use 6c occupation, he may yet, under 
particular circumstances, show that it has expired. 

Where, therefore, a tenant for life having a 
power to lease for 21 years, granted a lease for 
j 53 years, which, after several mesne assignments 
got into possession of defts., who, after the death 
! of the tenant for life underlet to pltf.’s father, 6c 
in the following year the person next in remainder 
after giving the father & defts. notice to quit, 
granted a new lease to the father at an increased 
rent, which was paid for more than six years, at 
the expiration of which period defts., having 
acquiesced to such payments being made in the 
interval , 6c without any previous demand of rent 
distrained on pltf. as the extrix. of her father, for 
six years & a quarter’s rent due to them under the 
original letting to her father :~—Hc(d : such distress 
could not be supported, A: pltf. might deny the 
title of defts., as it must be taken to have been 
determined by the notice to quit to them, & their 
acquiescence to an adverse or superior title by 
their omitting to demand any rent for so long a 
period after the service of such notice. — Neave v. 
Moss (1823), 1 Bing. 300 ; 8 Moore, C. P. 389 ; 
2 L. J. O. 8. O. P. 25 ; 130 E. R. 145. 

Payment of rent made by mistake .]- 
In an action of trespass, for distraining the goods 
of pltf., he is at liberty to show that the title of 
deft., by whom lie was not let into possession, has 
determined, & is not concluded by payment of 
rent to deft., if lie can show that such payment 
was made under a mistake. — C larldge v. Mac- 
kenzie (1842), 4 Man. 6c U. 143 ; 4 Scott, N. It. 
790 ; 11 L. J. C. P. 72 ; 134 E. R. 59. 

469 , Death of mortgagor — Heir-at-law In 

possession.] — Scobie v. Collins, No. 173, ante . 

470. Landlord resuming possession — 

Equitable right of re-entry.] — Pltfs. in an action 
for specific performance or an agreement for a 
lease to deft, co., having under a n interim order 
entered into possession of the demised premises, 
claimed the right to distrain on the goods of 
strangers on the premises for past arrears of rent 
due from deft. co. as lessees : — Held ; ( 1 ) the 

order had suspended the relationship of landlord 


PART II. SECT. 6, SUB-SECT. 6. — A. 

q. Expiration on assignment by 
tenant — Tint accruing by agreement .) — 
Deft. mado a lease under seal to R., 
dated Nov. 8, 1884, for live years 
from Nov. 12, at the rent of $400, 

S ayable half-yearly in advance on 
Tov* 12, & May 12, in each year. The 
lease contained a covenant that if the 


Jessoo should make any assignment for 
the benefit of creditors, the said term 
should immediately become forfeited 
& void, & the fulTamoimt of the current 
yearly rent should be at once due & 
payable. It. paid the first half-year’s 
rent. On May 5, 1885, 11. made an 
assignment for the benefit of creditors ; 
& on May 8, deft., claiming to do so 
under the above oovenant, distrained 


for the half-year’s rent, which, in the 
regular courso of time, would have 
been payable in advance on May 12 : — 
Held : the distress was valid ; for 
under the above oovenant it might be 
held that the money reserved as rent 
accrued due at the same instant as the 
lease terminated, & not thereafter: 
but, even if that conBtruotion could 
not be given to it, the distress would 
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Sect. 0 . — When distress may he made : Sub-sect. 6, 

7 C. P. 360 ; 41 L. J. C. P. 239 ; 27 L. T. 268 ; 
36 .1. P. 663 : 20 W. R. 972. 

Annotations : — Consd. Gentler. Faulkner (1899), 08 L. J. Q. B. 
848. Refd. Evans v. Wyatt (1880), 43 L. T. 176 ; Kirk- 
land v. Brianeourt (1890), 0 T. L H. 441 ; Serjeant v. 
Nash, Field, (19031 2 K. B. 304. Mentd. West v . Rogers 
(1888), 4 T. L. It. 229 ; It. v. Paulson, {19213 1 A. C. 271 ; 
Works Comrs. v. Hull, [19221 1 K. B. 205 ; Civil Service 
Co-Op. Soc, v. McGrigor’s Trustee, [1923] 2 Oh. 347. 

483. .] — Kirkland v. Briancourt (1890), 

6 T. L. R. 441. 

Annotation : — Refd. Shepherd v. Berger (1891), 7 T. L. II. 
332. 

484. Effect of tenant’s wrongful disclaimer.] — 

In an ejectment by a landlord against his tenant 
the landlord relied on a disclaimer. It was proved 
that the tenant disclaimed in Mar. 1833. In 
Nov. 1833, the landlord put in a distress for rent : 
— Held: (1) it was a waiver of the disclaimer; 
(2) Landlord & Tenant Act, 1709 (c. 14), s. 6, 
which enables a landlord to distrain after the 
determination of a tenancy, does not apply to 
cases where the tenancy is put an end to by the 
tenant’s wrongful disclaimer. — Dob d. David v. 

Williams (1835), 7 V. & V. 322, N. 1\ 

Annotation: — As to (2) Refd. Grim wood v. Most! (1872), 
L. It. 7 C. I>. 360. 

Goods removed to avoid distress.] — See Sect. 17, 
sub-sect. 1, (J., post. 

C. Continuation of Possession. 

(a) By Agreement or Custom. 

485. By agreement.] — lie Powers, Manisty 
v. Archdalk, No. 218, ante. 

486. .] — Wilkinson v. Peel, No. 481, 

ante. 

487. By custom.] — Lewis v. Harris (1778), 
1 Hy. Bl. 7, n. ; 120 E. R. 4. 

Annotation -Folld. Beavan v. Delahay (1788), 1 Hy, Bl. 5. 

488. .J — Be A van c. Delahay, No. 470, 

ante. 

489. — — .] — By agreement, as well as by 
custom of the country, a tenant was to have the 
use of the barns & gate-rooms to thrash out his 
corn & fodder his cattle till the May-day after 
the expiration of his term ; his term expired at 
Michaelmas, 1824 ; he was then restrained by 
injunction from carrying off the premises corn 
in the straw ; in Jan. 1825, his landlord distrained 
a nek of com on the premises '.—Held : the dis- 
tress was valid. — Knight v. Benett (1826), 3 
Bing. 364 ; 11 Moore, O. P. 227 ; 4 L. J. O. S. C. P. 
95 ; 130 E. It. 553. 

Annotation : — Refd. lie Powers, Manisty v. Arclidalo (1890), 
63 L. T. 026. 


492. Without renewal of tenancy.]— A 

tenant holding over after notice to quit given by 
the landlord, is not liable to a distress, without 
some evidence of a renewal of the tenancy. — 
Jenner v . Clegg (1832), 1 Mood. & R. 213, N. P. 

Annotations : — Distd. Williams v. Stiven (1846), 9 Q. B. 14. 

Mentd. Hurley v. Hanrahan (1867), 15 W. II. 990. 

493. .] — Notice to quit was given, & it 

expired at Lady-day, 1840. The tenant held on 
till Lady-day, 1841, but since the former period 
there had been no payment of rent, nor any other 
overt act to show that a new tenancy was created. 
The landlord distrained for rent due at Lady-day, 
1841 : — Held : the distress was not justifiable. 
The landlord ought to have sued for use & occupa- 
tion. — Alford v. Vickery (1842), Car. & M. 280. 

494. In lieu of emblements — Landlord & 
Tenant Act, 1851 (c. 25).]— The above Act pro- 
vides that where the lease of ‘ ‘ any farm or lands 
shall determine hy the death or cesser of the estate 
of any landlord entitled for his life or for any 
uncertain interest, instead of claims to emble- 
ments, the tenant shall continue to hold such 
farm or lands until the expiration of the then 
current year of his tenancy, & shall then quit 
upon the terms of his lease, as if it had expired by 
effluxion of time or otherwise, & the succeeding 
landlord shall be entitled to recover & receive of 
the tenant a fair proportion of the rent for the 
period since the lessor’s deatli or cesser of estate. 

1£. held as tenant from year to year of A., tenant 
for life, a cottage with about an acre of land, which 
was partly cultivated as a garden, <fc partly sown 
with corn & planted with potatoes. A. died in the 
middle of a year of H.’s tenancy, & M. thereupon 
became entitled to the reversion, &, at the ex- 
piration of the then current year of II. ’s tenancy, 
distrained for the proportion of the rent duo 
since the death of A. : — Held : (1 ) the Act applied 
to all tenancies in respect of which there might be 
a claim to emblements ; (2) but for the Act, there 
might have been a substantial claim to emble- 
ments here, & the premises were, therefore, “ a 
farm or lands ” within sect. 1 of the Act, & that 
sect, gave a right to distrain for the rent, as well 
as to recover it by action. — Haines v. Welch 
(1868), L. R. 4 C. P. 91 ; 38 L. J. C. P. 118 ; 19 
L. T. 422 ; 17 W. R. 103. 

495. What constitutes holding over — Not merely 
leaving animals behind.] — Taylerson v . Peters, 
No. 480, ante . 


Sub-sect. 7. — Necessity for Demand. 
Sec Sect. 3, sub-sect. 7, ante . 


(b) Tenant Holding Over. | 

490. Whether power to distrain.] — Anon. I Sect. 7. — WHERE DISTRESS MAY BE MADE, 
(1507), Keil. 95 ; 72 E. R. 260. 496. General rule — Land out of which rent 


491, ,] — Stanfill v. H 

Ld. Raym. 280 ; 91 E. R. 1081. 

year’s rent) had boon paid to the 
landlord by the execution creditor. — 
Wachter v. White, Turnbull & 
K lut att (1915), 30 W. L. H. 873 ; 7 
W. W. if, 671 ; 8 W. W. It. 493 ; 
21 D. L. R. 454. —CAN. 

PART II. SECT. 6, SUB-SECT. 6.— 

0. (b). 

d. Whether power to distrain — Let- 
ting at annual rent .] — A letting at an 
anuual rent constitutes a yearly 
tenancy, which continues, at the same 
rent for tho second year as the first, 
if the tenant remains in possession 
of the promises ; & the landlord may 
distrain for the first year's rout at the 


'Kies (1697), 1 issues.] — A non. 

p. 126. 

end of the second year. — M cOlenaoha.v 
v. Barker (1844), 1 U. C. it. 26.— 

CAN. 

492 i. Without renewal of 

tenancy.] — Pltf. having remained in 
possession & paid rent after the expiry 
of his term, defts. levied a distress 
upon pltf.’s goods in tho premises, 
situate six miles from Toronto, for 
two months’ arrears of rent, & removed 
the goods to Toronto to impound & 
sell. Pltf. brought an action of 
trespass, claiming that he was not 
deft.’s tenant: — Held: that the rela- 
tion of landlord & tenant existed at the 
time of tho distress. — MacGregor v. 
Defoe (1887), 14 O. It. 87.— 0AN. 


(1311), Sel. Soc. Y. B. Vol. VI., 


492 ii. . 1 — A tenant holding 

over after tho expiration of a notice 
to quit by the landlord, is not liable 
to a distress, unless there has been an 
agreement for a new tenancy, or a 
renewal of tho former one. — Daly v. 
Colbert (1841), 3 I. L. It. 355 ; l 
Leg. Hep. 165 ; Ir. Cir. Hop. 150. — IR. 

e. What constitutes holding over .) — 
A distress more than six months after' 
expiration of the tenancy is illegal, & a 
continuation of the tenancy will not 
necessarily bo implied from the mere 
fact of the party remaining in pos- 
session. — Soper v . Brown (1835), 4 
O. S. 103.— CAN. 



Part II. — Distress for Rent. 


315 


505. Distinct messuages at distinct rents — 
Distress only on premises owing rent.] — A joint 
distress for two distinct messuages, at two distinct 
rents, cannot be justified. 

This is goods taken for the rent of several 
premises upon one of them, so that he may have 
taken the greatest part upon premises which are 
not liable (Lord Hardwicke, C.J.). — Rogers v. 
Birkmire (1730), Lee temp* Hard. 245 ; 2 Stra. 
1040 ; 95 E. R. 157. 

Annotations : — Distd. Bristol Grdtu?. v. Wait (1834), 1 Ad. & 
El. 264 ; Phillips v. Whitsed (1860), 2 E. & E. 804 ; 
Tumor v, Cameron (1870), 22 L. T. 525. Reid. Tancred 
r. Leyland (1851), 16 Q. B. 669. Mentd. Bowler v. 
Nicholson (1840), 12 Ad. & El. 341 ; Angell v. Harrison 
(1847), 12 Jur. 114. 


506. .] — Phillips v. Whitsed, No. 

730, post. 

507. On other than demised premises — By 
agreement.] — Upon a demise of mines a power of 
distress for the rent reserved was granted to the 
lessor over any lands in which there shall be, for 
the time being, any pits or openings by or through 
which the coal or culm by the deed demised shall 
for the time being be in course of working by the 
lessess, their exors., administrators, & assigns. 
Pltfs. being assignees of the lease with notice, 
under a trust deed made by the lessees in favour 
of creditors, sued defts. for a distress made under 
the above-mentioned power after the assignment, 
at pits not included in the demise, but referred 
to in it, & then worked by the lessees : — Held : 
whether the power was or was not a valid power 
of distress against strangers, pltfs., taking as 
assignees with notice, were bound by it. — Daniel 
v . Stepney (1874), L. R. 9 Exch. 185 ; 22 W. R. 
602, Ex. Cl). 


Annotations : — Consd. lie Round wood Colliery Co., Lee?). 
Roundwood Colliery Co., [1897J 1 Ch. 373. Mentd. 
Cooke v. Chiloott (1876), 3 Oh. D. 694 ; Haywood v. 
Brunswick Bldg. Soo. (1881), 8 Q. B. D. 403. 


508, .]— 1 Thorp v. Hurt, [1880] 

W. N. 90. 

509 , “ Adjoining or neighbouring 

collieries.”] — (1 ) A power in a mining lease for the 
landlord to distrain for rent in arrear upon chattels 
of the lessee in the demised colliery, or “ any ad- 
joining or neighbouring collieries,” must be con- 
strued as limited to the demised colliery & such 
collieries only as might be or become connected 
with it by underground workings. 

The power to distrain oil the premises demised 
so construed is a power of distress for a real rent, 
& so outside the scope of the Bills of Sale Acts, & 
the lease in which it is contained does not require 
registration as a bill of sale either as conferring a 
licence to take possession of chattels as security 
for a debt within Bills of Sale Act, 1878 (c. 31), 
s. 4, or as conferring a power of distress by way of 
security for a debt within sect. 0 ; but if it can- 
not be so regarded, then, being a power not 
uncommon in mining leases, it would come within 
the exception in favour of such leases made in 
sect. 0. 

(2) Where a co. has issued debentures which 
are a floating charge on its chattels, a distress 
under a power conferred either before the deben- 
tures were issued, or while they were a floating 
security, & levied before the debentures ceased 
to be a floating security, is valid against the 
holders of the debentures. 

The debentures would not cease to be a floating 
security for this purpose by reason of the passing 
by the co. of the first only of the two special 
resolutions to wind up, nor by reason of the making 
of an order in a debenture-holders’ action appoint- 
ing a receiver subject to his giving security, which 
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Sect. 7 . — Where distress may he made . Sect. 8 : 
Sub-sects . 1 A ' 2.j 

order was never drawn up & never came to the 
notice of the landlord distraining. 

(3) Semble : in a compulsory winding up, the 
ct. lias power to restrain further proceedings under 
a distress levied, or execution issued, at the com- 
nencement of the winding up but not completed 
by sale. But the power, if it exists, will not be 
exercised unless special reasons exist making it 
inequitable to allow the sale . — Re ItoUNDWOOD 
Colliery Co., Lee v . Roundwood Colliery Co., 
1 1897J 1 Ch. 373 ; 06 L. J. Ch. 186 ; 75 L. T. 641 ; 
45 W. R. 324 ; 13 T. L. R. 175 ; 41 Bol. Jo. 
240, C. A. 

Annotation : — As to (3) Reid. Venncr’s Electrical Cooking & 
Heating Appliances v. Thorpe, 11915] 2 Cb. 401. 

Goods fraudulently removed.] — Sec Sect. 17, 

post. 

Copyholds.] — See Copyiioldh, Vol. XIII., p. 96, 
No. 1194. 


Sect. 8.— FOR WHAT AMOUNT DISTRESS MAY 

BE MADE. 

Sub-sect. 1. — In General. 

510. General rule — Rent reserved.J — In an 

ordinary case of landlord & tenant, the amount 
of rent for which a distress may be levied, apart 
from statutory restrictions as regards arrears, is 
dependent upon the terms of the reddendum 
(Acton, J.). — Townsend v. Charlton, No. 129, 
ante. 

511. Part of rent due.] — Palmer v. Stanage 
(1661), 1 Lev. 43 ; 1 Keb. 95, 113 ; T. Raym. 21 ; 
83 E. R. 288 ; sub now. Pamer v. Stabick, 1 Sid. 
44. 

512. .] — A man may distrain for parcel of 

his rent. — Tuttiiill v. Roberts (1673), Freem. 
K. B. 344 ; 89 E. R. 256 ; sub nom. Roberts v. 
Tuttil, 3 Keb. 201. 

513. Amount due at date of distress — Agree- 
ment for Increased rent.] — A fire having occurred 
upon leasehold premises, the lessor entered. 
Subsequently an executory agreement was entered 
into between the parties for a new lease at an in- 


creased rent, as was evidenced bv letters which 
passed between them, in one of which a suggestion 
was made that a memorandum should be indorsed 
upon the old lease, referring to the increase of rent. 
This was not carried out, but payments of the 
increased rent were demanded, and made, but 
under protest by the lessee’s solr. Upon the 
bkpey. of the lessee, the lessor distrained for rent 
at the increased rate : — Held : the old lease was 
surrendered by operation of law, & tho agreement 
for an increased rent having been made & acted 
upon, the distress for such increased rent was 
lawful . — Re Young, Ex p. Vitale (1882), 47 
L. T. 480. 

514. Amount demanded — Rent payable In ad- 
vance.]— Clarke v . Holford, No. 122, ante. 

515. Distinct messuages at distinct rents — 
Whether joint distress may be made.] — Rogers v. 
Birkmire, No. 505, ante . 

516. Power reserved by deed.] — By his will, 
Nov. 1831, W. devised certain lands & premises 
to his daughters A. & H. as tenants in common in 
tail. A. married IT. A. <fe H. the deft. 

In 1858 by a deed of settlement on her marriage 
11. disentailed her moieties & settled them upon 
trust to pay the income to deft, for his life or until 
he became bkpt., & then for the issue of the 
marriage, & in default of issue, which was the case, 
in default of appointment for her next of kin. 
H. died in 1863, & deft, became bkx>t. in 1878, & 
thereupon A. became entitled to the whole. 

In 1881 a deed was executed between A. her 1 
husband & deft., whereby A. with the assent of I 
her husband, in contemplation of deft.’s second 
marriage, agreed to grant to deft, an annuity of 
£300 charged upon the moieties, shares, & pre- 
mises comprised in the marriage settlement, of 
1858 payable out of the rents & profits & income 
thereof respectively. By that deed if the annuity 
should be in arrear deft, could enter into & dis- 
train upon all or any of the moieties, share, or 
premises & hold them & receive & take the rents 
& profits thereof until arrears were satisfied. The 
rental value of the undivided moiety had been 
of late years quite insufficient to satisfy the 
annuity the profits of the whole hardly amounting 
to that sum : — Held : although there was power 
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f. Agreement to charge work against 
rent — Tenant's delay in performance.] 
— A landlord agreed with his tenant 
that If he should not paint the tavern 
outside, & the Hheds Sc driving 
house, etc., in 1843, the tenant might 
do it in 1814, & charge it against 
the rout of 1845. The landlord did 
not paint ; tho tenant only began to 
paint in June, 1845, during which 
month ho painted one side & two ends 
of the tavern, hut had not finished 
painting any of tho buildings on 
July 12, 1845, when the landlord 
distrained for a quarter’s rent duo on 
July 1, 1845 : — field : under the terms 
of the loaso with respect to the painting, 
the landlord might distrain for tho 
quarter's rent due on July 1, 1845, 
though the painting which had been 
then begun, hut not completed, 
exceeded tho quarter’s rent, for which 
tho landlord had distrained. — Mill- 
mine v. Habt (1848), 4 U. 0. It. 525. — 
CAN. 

g. Limited to one year's rent — 
Insolvent Act, 1869, a. 81.] — Insolvent 
Act, 1869, s. 81, restricts the landlord 
to one year’s rent, even where he has 
distrained for more before the in- 
solvency of the tenant. — Mason v . 
Hamilton (1872), 22 C. P. 411 ; revsg. 
22 0. P. 100.— CAN. 

h. Amount stipulated in accelera- 
tion clause-r-R. S. O., 1897 (c\ 170), 


s. 34 (1).] — By a lease made on Oct. 31, 
1895, certain premises wore demised 
for a term of three years from Nov. 1, 
1895, at a yearly rent of #480, payable, 
in advance, in even portions monthly 
on the first day of each month, the 
first payment to be made on N 
1895. The lease contained the 



statutory covenants & provisos, & an 
oxpross power of entry & distress for 
rent in arrear, & also the following 
provision : — “ If the lessee shall make 
any assignment for tho benefit of 
creditors tho then current quarter’s 
rent shall immediately become duo 
& payable.” On Jan. 31, 1896, tho 
lessor, who also held a chattel mtgo. 
on the goods on the demised premises 
as collateral security for the payment 
of certain indebtedness of the lessees, 
took possession both as mtgoo. & by 
way of distress for rent in arrear, only 
#40 having up to that time been paid 
to her on account of lent. On tho 


same day the lessees made an assign- 
ment for the benefit of creditors & by 
consent the goods on tho demised 
promises which were of far more value 
that #200, wore sold by tho lessor & 
were removed from tho demised 


premises before the last day of 
February. The lessor retained out of 
tho proceeds of the goods #200, rent 
for Dec. 1895, & Jon., Feb., Mar. & 
Apr. 1896 : — Held : It. 8. O., 1897, 
s. 34 (1), is a restrictive provision, & 
limits the landlord’s lien even though 


in the lease under which he claims 
there is an acceleration clauso wider 
in its terms than the statutory pro- 
vision, & it does not give to the land- 
lord an absoluto right to three months* 
rent upon an assignment for the benefit 
of creditors being made. — L angley 
v. Mkir (1898), 25 A. It. 372.— CAN. 


k. Amount due at rale of distress — 
Lease previously determined — Rent for 
mbsetment occupation of tenant of lessee. 1 
— Deft, leased premises to M., one of 
pltfs., the loase containing this clause : 

Should the lessee at any time become 
bkpt. or insolvent or assign or transfer 
his interest or any portion of his 
interest in tho goods & chattels upon 
the said premises to any other person 
or cease in any way to control them, 
throe months’ rent shall immediately 
become due & payable forthwith, k 
distress may bo made to collect such 
rent, & tho term hereby demised shall 
immediately become forfeited & void.” 
Kent was payable in advance on tho 
fifteenth day of each month. On 
Dec. 12, 1913, a chattel mtgeo. seized 
M.’s goods for default in payment 
under the mtge., & thereupon deft, 
demanded & distrained for three 


months’ rent from Dec. 15, 1913, to 
Mar. 15, 1914. Deft.’s bailiff sold the 

g oods to M.’s co-pltf., to whom pltf. 

ad on Deo. 23, 1913. made an assign- 
ment lor the benefit of creditors, & 
the bailiff held the proceeds pending 
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to distrain on the entirety of the lands, the deed 
gave him no power to distrain for more than one- 
half of the rente & profits of the whole. — Asiiwin 
v . Bullock (1899), 81 L. T. 48. 

517, Limited to six years* rent — Real Property 
Limitation Act, 1833, c. 27, s. 42.] — As long as the 
relation of landlord & tenant subsists, the right 
of the landlord to rent is not barred by non- 
payment, except that under above sect, the 
amount to be recovered is limited to six years. — 
Archbold v. Scully (1861), 9 H. L. Oas. 360; 
5 L. T. 160 ; 7 Jur. N. S. 169 ; 11 E. R. 769, H. L. 

Annotations : — Mentd. Webster v. Southey (1887), 36 Ch. D. 
9 ; Beighton v. Heighten (1895), 64 L. J. Ch. 790 ; Re 
Astley & Tyldesley Coal & Salt Co. & Tyldesley Coal Co. 
. (1899), 68 L. J. Q. B.252 : Dominion Coal Co. r.Masklnong 
S.S. Co., LI 9221 2 K. B. 132. 


Sub-sect. 2. — What may and what may not 
be Set Off or Deducted. 

Compensation under Agricultural Holdings Act.] 

— See Agricultural Holdings Act, 1923 (c. 9), s. 37. 

518. General rule — No right of set-off.] — 

Absolon v . Knight & Barber (1743), Barnes, 
450 ; 94 E. R. 998. 

Annotation: — Reid. Andrew v. Hancock (1819), 1 Brod. & 
Bing. 37. 

519. .] — Pltf. in replevin cannot 

ead a set-off in bar to an avowry for rent. — 

ycock v. Tufnell (1787), 2 ('hit. 531. 

20. .] — Bill for an injunction to 

train proceedings at law for rent, on the 
round of an agreement under which the landlord 
as indebted more than the amount of the rent : — 
Veld : it was a legal set-off. Qu. ; whether this 
ct. can relieve by allowing an equitable set-off on 
a demand for rent. 

The tenant here claims to set off a legal demand 
against the distress of his landlord for rent. The 
policy of the law does not permit a set-off against 
a distress for rent ; & a ct. of equity must follow 
the law, & cannot relieve against the rule of law, 
where the claim to set off is founded on a legal 
demand. It is not necessary to consider how the 
case might be if the tenant had a counter demand, 
not at law, but in equity (Leach, V.-C.). — 
Townrow v. Benson (1818), 3 Madd. 203 ; 56 
E. R. 484. 

Annotations : — Reid. Hamp v. Jones (1840), 9 L. J. Ch. 258 ; 
Pratt v . Keith (1864), 33 L. J. Ch. 528. 

521. .] — A. rented certain premises 

pf B. & certain other premises adjoining of C. A. 
^afterwards underlet the whole to I). at a rent 
[payable quarterly. All rent was paid up to, & 
^including Lady-day, 1845. On Oct. 27, 1845, A. 
became bkpt. The assignees elected to take those 

? remises rented of B. but not those rented of C. 

n Feb. 1846, A. owed (1 three-quarters of a year’s 
rent, & he distrained on the premises he had let. 
D. paid the full amounts &, on Feb. 28 the assignees 
assigned a portion of the premises held under B. 
& brought this action to recover from the under- 
tenant half a year’s rent which became due at 
Michaelmas, 1845, before the bkpcy., & also a 
quarter’s apportioned rent due at Christmas, 
1845, for the premises rented of B. : — Held : the 
undertenant was liable to the whole claim, not- 


withstanding the rent paid by him to C. in respect 
of the distress which had been made. 

A tenant who has been compelled by the 
superior landlord or other incumbrancer having 
a title paramount to his immediate landlord to 
pay a sum due for ground rent or other like charges 
may meet such payment as having been made in 
satisfaction, or part satisfaction, of rent due to 
the immediate landlord, & may plead it, as far 
as the charges do extend, in bar, to an avowry for 
rent in arrear. The principle is that the im- 
mediate landlord is bound to protect the tenant 
from all paramount claims, & when, therefore, the 
tenant is compelled, in order to protect himself 
in the enjoyment of land in respect of which his 
rent is paid, to make payments which, as between 
himself & the landlord, ought to have been paid 
by the latter, ho is considered as having been 
authorised by the landlord so to apply the rent 
due, or accruing due, & all such payments would 
certainly give the tenant a right of action against 
his landlord as for money paid to his use ; & so 
would, in an action of debt for rent, form a legiti- 
mate object of set-off ; & although in replevin the 
general set-off cannot be pleaded, the cts. have 
given to a tenant the benefit of set-off as to pay- 
ments of this description, by holding them to be, 
in fact, the payment of rent itself, or in part. 
The rent due to C. was money which, as between 
bkpt. & deft., bkpt. were bound to pay ; there- 
fore, the payment of it by deft., under the pressure 
of C.’s distress, was a payment to the use of bkpt., 
which, supposing there had been no bkpcy., would 
have given deft, a good right of action against 
bkpt. Here the payment of rent to C. could 
give no right of action against present pltfs., the 
assignees. There was never any obligation on 
them to protect deft, against C.’s demand. The 
assignees were, in fact, in the situation of owners 
of a different estate ; & so the payment of C. 
could not have had the effect of defeating the 
light of action already vested in the assignees. 
With respect to the quarter’s apportioned rent, 
due at Christmas, 1845, the case is even more 
clear. The rent became due to the assignees 
themselves, & not to bkpt. The assignees had 
nothing to do with the other part of the premises 
held by deft. ; therefore, with regard to this rent, 
they are properly the landlord’s, <fc they claim a 
quarter’s rent due (IIolfe, B.). — Graham v. 
Allsopp (1848), 3 Exch. 186 ; 18 L. J. Ex. 85 ; 
12 L. T. O. S. 273 ; 154 E. R. 809. 

Annotations: — Could. Jones v. Morris (1849), 3 Exch. 742. 

Apld. O’Donoghue v. Coalbrook & Broadouk Co. (1872), 

26 L. T. 806. 

522. Not amount held in separate right by 
trustees.] — A. rented land of B., who was trustee 
of certain property, a part of which was this land, 
the rente of which B. was to pay in certain shares ; 
one of those shares belonged to the wife of A. B. 
had in his h, nds a greater amount due to A. in 
right of his wife than the rent amounted to : — 
Held : this could not be set off against the rent 
without a special agreement to that effect. — 
Willson v . Davenport (1833), 5 C. & P. 531. 

523. By agreement — Repairs.] — Where the 
tenant of premises, under a lease, & at a rent 
payable half-yearly, agreed to pay all taxes , 


decision as to the validity or effect of 
the above clause: — Held: deft. ’a act 
of Dec. 12, was a determination of the 
lease. Deft, was allowed a sura for use 
& occupation by the lessee, at the same 
rate as the rent, for any period of time 
the lessee was in possession after 
Deo. 15. Subject to this, the moneys 
In the bailiff’s hands, less the costs of 


seizure & sale, were to be paid to the 
assignee. — McKinnon v. Cohkn (1914), 
26 W. L. R. 828. — CAN. 

1. Demand for more than one year*s 
rent .) — A distress by a landlord for 
rent is unlawful if the particular in 
writing of the rent demanded include 
rent which became due more than one 


year before the making of tho distress . 
— Tracey v . Brennan (1874), I. L. 
8 O. L. 527. — IR. 

PART II. SECT. 8, SUB-SECT. 2. 

523 i. By agreement — Repairs .] — To 
an avowry under a distress for rent, 
pltf. replied riens in arrear, & also set 
out specially an agreement to be 


318 


Distress. 


Sect. 8. — For what amount distress may be made: 

Sub-sect, 2.] 

except the landlord’s property-tax, which the 
landlord agreed to allow, <& the tenant agreed to 
lay out £20 in repairs, which the landlord also 
agreed to allow, but afterwards distrained for 
half a year’s rent, & sold to the whole amount, 
without allowing either for repairs or property- 
tax, which he knew the tenant had paid to the 
collector : — Held : the tenant might recover, in 
respect of the property-tax, but not in respect of 
the repairs, in an action for money had & received 
against the landlord. 

The tenant was obliged to pay the full amount 
of the rent under the distress, if the landlord 
would not consent to make the deduction in 
respect of the property-tax ; Sc it does not appear 
to me that he has any remedy except by bringing 
an action. If so, the only question is as to the 
form of the action. It seems to me that he may 
waive the tort & bring an action for money had 
& received, if, in the result, the landlord has got 
money into his pocket, which does not belong to 
him. If any consequential injury had been sus- 
tained, damages for such injury must have been 
recovered in another form of action (Lord Ellen- 
borough, O.J.). — Graham t\ Tate (1818), 1 

M. Sc 8. 609 ; 105 E. B. 228. 

Annotations : — Distd. >Sprog£ v. Hammond (1820), 2 Brod. & 

Bing. 69. Refd. Gumming v. Bodborough (1846), 10 

J. P. 442 ; Yate3 v. Eastwood (1851), 6 Exch. 805. 

524. .] — An agreement for the lease 

of a house contained the following clauses : “ Sc D., 
the lessee, doth hereby agree to spend within one 
year from the date hereof, £200 at the least, in 
erecting a kitchen to the messuage, Sc also in 
altering the large room into two or more rooms, 
or in such other icpairs as may be necessary to 
make the same fit for habitation, such erection & 
alteration or repairs to be inspected Sc approved 
of by K., the lessor, Sc to be done in a substantial 
manner ; & it is agreed that D. shall be allowed 
£200 towards such erection & alterations or repairs 
Sc shall be at liberty to retain the same out of the 
first year’s rent of the premises.” The lessee laid 
out more than £200 but the lessor did not approve 
of all the work, & distrained for the balance of the 
first year’s rent : — Held : the approval of the 
lessor was not a condition precedent, & after the 
jury had found that £200 was expended by pltf. 
in substantial repairs, he was entitled to recover 
in the action. — D allman v . Kino (1837), 4 Bing. 

N. C. 105 ; 3 Hodg. 283 ; 5 Scott, 382 ; 7 1,. J. C. P. 

0 ; 132 E. 11. 729. 

Annotations : — Mentd. Braunsteln v. Accidental Death 

Insce. (1861), 1 B. & S. 782 ; Stadhard v, Lee (1863), 3 

B. & S. 364 ; Piggle v . Ogston Motor Co. (1915), 84 

h, J. hi 13. 216o. 

625. Expenses under Metropolis Local 

Management Act, 1862 (c. 102), s. 96.]— Above 
Act empowers a local authority to require the 
payment of any expenses, which the owner of any 
premises may be liable to pay, from the owner or 
occupier of the premises, Sc provides that the owner 
shall allow the occupier to deduct what he so pays 
“ out of the rent from time to time becoming due 
in respect of the said premises, as if the same had 
been paid to such owner as part of such rent ” ; Sc 
there is a proviso that nothing in the sect, contained 


shall be taken to affect any contract whatsoever 
between landlord Sc tenant : — Held : (1 ) a payment 
made by a tenant to a local authority under this 
sect, is not a payment of or on account of rent, but 
a payment of or on account of expenses ; (2) when 
a tenant had covenanted with his landlord that 
he would bear the expenses which he had under 
s. 96 paid to the local authority, he had, by reason 
of the proviso no right to deduct from the rent 
the amount which he had so paid, Sc the landlord’s 
right to distrain for unpaid rent was unaffected. — 
Skinner v. Hunt, [1904] 2 K. B. 452 ; 73 
L. J. K. B. 680 ; 91 L. T. 270 ; 08 J. P. 402 ; 20 
T. L. R. 550 ; 2 L. G. R. 709, 0. A. 

526. Customary deduction allowed to previous 
tenants — Inadequate provision in lease.] — Pltf. 
held under a lease, reserving £40 per annum in 
the body thereof ; but, before the lease was exe- 
cuted, the following words were added, between 
wliich & the body of the lease the signatures were 
written. “ The allowance of the road to the Six 
Bells’ Yard to be made as usual.” It had been 
usual for the lessor to allow tho lessee £5 per annum 
for so much annually paid by the lessee to a third 
party for the use of such road to the demised 
premises : — Held : this did not reduce the reserva- 
tion to £35 per annum f so as to entitle pltf. to a 
verdict on the plea of non tenuit, — Davies v. , 
Htacey (1840), 12 Ad. Sc El. 500 ; 4 Per. Sc 

157 ; 9 L. J. Q. B. 393 ; 113 E. R. 904. 

527. Payment made on authority of landlord’] 

agent — Before rent due.] — Crooke v, Wilsoi 
(1844), 4 L. T. O. S. 98. ' 

528. Costs due by landlord to tenant.] — A bill! 
will not lie by a tenant against his landlord to 
restrain proceedings upon a replevin bond on the 
ground of set-off against the rent distrained for. 

Deft., with his mother’s money, purchased 
certain leaseholds, which were assigned to him, Sc 
subsequently, at her request, he covenanted to 
hold them upon trust for her for life, Sc afterwards 
for himself & two others. lie afterwards re- 
assigned them to his mother, who sub-let them to 
pltf. The mother received the rents from the 
sub-lease during her lifetime, Sc on her death pltf., 
in ignorance of the real nature of his lessor’s title, 
aid the rent to her extrix. Disputes arose 
etween the persons interested under the settle- 
ment, Sc a suit was instituted, in the course of 
which deft, was declared to be a trustee of the 
leasehold upon the trusts of the settlement. Deft, 
subsequently brought an action of ejectment 
against pltf., Sc failed in it ; but succeeded in an 
action of replevin. Pltf. then filed the bill in this 
suit, for a declaration that he was entitled to set 
off the costs due to him in the ejectment Sc other 
items against the rent due from him to pltf, 
Deft, demurred for want of equity : — Held : thq 
demurrer must be allowed. — Pratt v, Keith 
(1804), 3 New Rep. 400 ; 33 L. J. Ch. 528 ; 10 
L. T. 15 ; 10 Jur. N. 8. 305 ; 12 W. R. 394. 

529. Rent due by sub-lessee to Immediate 
lessor — Distress by superior landlord on sub- 
lessee.] — Where a superior landlord distrains on 
a sub-lessee for rent due to him from the mesne 
lessee, Sc the sub-lessee owes rent to his im- 
mediate lessor, the amount realised by the distress 
is a satisfaction, pro tanto , of the rent due by the 


allowed to make certain repairs & to 
deduct the amount from the rent, which 
he averred he had done : — Held : good. 
— Wheeler v. Si me (1847), 3 U. C. R. 

, 6 .23 ii. — — . ] — Deft, having dis • 

tmined for rent in arrear, pltf. claimed 
that deft, was indebted to him i n 


damages for breach of the covenants 
in the lease to repair & to lease to pltf. 
an adjoining piece of land, & obtained 
ex parte an interim Injunction restrain* 
Proceedings under the distress, 
which was dissolved on the ground of 
concealment of facts '.—Held : the 
damages claimed by pltf, were not a 


debt so as to constitute a set-off against 
the rent : Sc, although they might be 
the subject of counterclaim, they 
would not justify an injunction a* 
against a distress levied as here. — 
Walton v. Henry (1889), 18 0. R. 
620. — CAN. 

m. Work on land — Failure 
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sub-lessee to his landlord, & this is so not only 
where the sub-lessee pays out the distress, but 
also where goods belonging to him are sold under 
the distress. 

The goods of a sub-lessee, who owed rent to his 
immediate lessor, having been sold under a distress 
put in by a superior landlord for rent due to him ; 
m an action by the sub-lessee against his im- 
mediate lessor to recover damages for a breach 
of his covenant to pay the rent to the superior 
landlord : — Held : the sum for which the goods 
were sold should be deducted from the amount of 
damages recoverable, as that sum operated as a 
satisfaction, pro ianlo , of the rent due by the sub- 
lessee to his immediate lessor. — O’Donoghue v. 
Coalbrook & Broadoak: Co., Ltd. (1872), 20 
L. T. 800, Ex. Ch. 

530 . Compulsory payments on account of mesne 
tenant — To superior landlord — For ground rent.] — 

To an avowry for rent the tenant may plead pay- 
ment of a ground rent to the original landlord. — 
SArsFORD v. Fletcher (1792), 4 Term Hep. 511 ; 
100 F- R* 1147. 

Annotations: — Apld. Taylop v. Zamira (181(1), 6 Taunt. 524. 

Distd. Andrew v. Hancock (1819), 1 Brod. Sc Bing. 37 ; 

Htubbs v. Parsons (1820), 3 B. & Aid. 51(5. Apld. Dyer v. 

Bowlcy (1824), 9 Moore, C. P. 190. Cousd. Carter v. 

Carter (1829), 5 Bing. 400. Apld. Johnson v. Jones 

(1839), 9 Ad. & El. 809. Distd. Davies r. Btaoey (1840), 

12 Ad. Sc El. 500 ; Graham v. Allsopp (1848), 18 L. J. Ex. 

85. Folld. Jones r. MorriH (1849), 3 Exch. 742. Mentd. 

Wilkinson v. Cavvood (1797), 3 Anst. 905 ; Pope r. Biggs 

(1829), 9 B. & C. 245 ; Boodle v. ('am bell (1844), 7 Man. & 
LG. 380 ; Grifflnhoofo v. Duubuz (1855), 5 E. Sc B. 746 ; 

'Stephens v. Hotham (1855), 1 Jur, N. B. 842 : O’Donoghue 

. Coalbrook Sc Broadoak Co. (1872), 26 L. T. 806 ; 

Underhay v. Bead (1887), 36 W. 11. 298 ; Bonner r. 

Tottenham Sc Edmonton Permanent Investment Bldg. 

; Soe., 11899] 1 Q. B. 161. 

531. Time given to pay.] — (1) A 

payment of ground-rent by the occupier, in default 
of the mesne tenant, is not the less a compulsory 
payment, because the ground-landlord on demand- 
ing it allows the occupier time to pay. 

(2) Growing rent may be discharged by such 
payments as well as rent actually due. 

(3) Where growing rent has been reduced by 
payments of land-tax,' etc., if the landlord distrains 
for the whole sura reserved, the tenant may 
properly sue in case. — Carter v. Carter (1829), 
5 Bing. 406 ; 2 Moo. Sc P. 732 ; 7 L. J. O. S. C. P. 
lil ; 130 E. R. 1318. 

Annotations : — Distd. Davies v. Stacey (1840), 12 Ad. & El. 

506 ; Graham v. Allsopp (1848), 18 L. J. Ex. 85. Mentd. 

Spencer v. Parry (1835), 3 Ad. & El. 331 ; Valpy v. Mauley 

(1845), 1 0. B. 594, 

532 . .] — (1 ) A tenant is pre- 

sumed to be authorised by his landlord to pay a 
ground rent or a payment in the nature of a ground 
rent to a superior landlord, Sc may plead such 
payment against his immediate landlord. 

In an action of replevin, where pltf. pleaded the 
facts showing such payment specially : — Held : 
to amount to a plea of riens in arrear & ought to 
have been so pleaded concluding to the country. 

(2) A pltf. m replevin may, in bar to an avowry 
for rent, plead payment to the ground landlord 
or other incumbrancers having claims paramount 
to those of the immediate landlord making the 
distress. The ground of this decision is that a 
compulsory payment by a tenant of a ground rent 
or other like charge is in truth a partial eviction, & 
the landlord is presumed to authorise the payment 4 
by the tenant of the rent to those who have a 


claim on the land paramount to his own, & against 
which, as being a partial eviction, he is bound to 
protect the property holding under him. If, 
at the time of the demise, it had been expressly 
stipulated that the tenant might so apply liis 
rent, or a competent part of it, no question could 
arise, & even although no such stipulation has been 
made in express terms, the law considers it as 
implied in every contract of a demise (Pou.ock, 
C.B.). — Jones v. Morris (1849), 3 Exch. 742 ; 
18 L. J. Ex. 477 ; 154 E. R. 1044; sub nom. 
Morris v. Jones. 14 L. T. O. S. 41. 

Annotation : — Generally , Mentd. Bonner v. Tottenham & 
Edmonton. Permanent Investment Bldg. Soe., 11899] 
1 Q.B. 161. 

533. For rent — Whether available 

against assignees of bankrupt landlord.] — Graham 
v. Allsopp, No. 521, ante. 

534. Annuity — Secured by former demise.] 

— To an avowry for rent, pltf. in replevin may 
plead payment of an annuity, secured out of the 
lands demised previously to the demise to him, 
for the arrears of which the grantee of the annuity 
had threatened to distrain. — Taylor v. Zamira 
(1810), 0 Taunt. 524 ; 2 Marsh. 220 ; 128 E. R. 
3138. 

Annotations : — Disid. Andrew r. Hancock (1819), 1 Brod. 
& Bing. 37 ; Stubbs v. Parsons (1820), 3 B. & Aid. 516 ; 
Alchorne r. Gonmie (1824), 2 Bing. 54. Apld. Dyer r. 
Bowley (1824), 2 Bing. 94 ; Carter v. Carter (1829), 
5 Bing. 406 ; Johnson v. Jones (1839), 9 Ad. & El. 809. 
Distd. Davis r. Stacey (1840), 12 Ad. & El. 506 ; Graham 
v. Allsopp (1848), 18 1*. J. Ex. 85. Apld. Jones v. Morris 
(1849), 3 Exch. 742. Mentd. Pope r. Biggs (1829), 
9 B. & C. 24 5 ; Wheeler v. Branscombe (1843), 5 Q. B. 

Underbuy v. Bond (1887), 36 W. B. 298 ; Bonner 
v. Tottenham Sc Edmonton Permanent Investment Bldg. 
Koc., 11899) 1 Q. B. 161. 

535. Interest on mortgage — Created prior 

to tenancy.] — In 1796, H. demised to S. for 68 
years, premises which in 1793 had been mortgaged 
to F. S. assigned to N., who underlet to D. In 
1818, li. conveyed the premises in fee to R. N., 
who was also agent of H., paid the interest on the 
mtge. to F. from 1810 to 1820, to the amount of 
the rent reserved. R. distrained for rent in 1820 : 
— Held : I)., who replevied at the instigation of N. 
might, under the plea of riens in arrierc , avail 
himself of these payments. — D yer v . Bowley 
( 1824), 2 Bing. 91 ; 9 Moore, 0. P. 190 ; 2 

I,. T. O. S. C. P. 129 ; 130 E. R. 240. 

A nnotatwns : — Eefd. Johnson v. Jones (1839), 8 L., J. Q. B. 
124 ; Wheeler i\ Branscombe 0843), 5 Q. B. 373. 

536. .] — Plea to an avowry of 

distress for rent arrear, “ that before the lessor, 
who claimed title under a pretended agreement 
between him Sc T. had anything in the premises 
& before the demise by the lessor to the lessee, 
T. mortgaged them in fee to J. ; that the mtges. 
being forfeited, notice of the forfeiture being 
given to the lessee, & the lessee having been re- 
quired to attorn Sc having attorned to the mtgee. 
he distrained for the rent, when the lessee paid him, 
to save the goods from being sold ” : — Held : plea 
was bad. — Alchorne v. Gomme (1824), 2 Bing. 
54 ; 9 Moore, C. P. 130 ; 2 L. J. O. S. 0. P. 118 ; 
130 E. R. 225. 

Annotations: — Retd. Gra\enor v. Woodhouwe (1824), 9 
Moore, C. P. 148 ; Dyer v, Bowley (1824), 2 Bing. 94; 
Gregory v. Doidge (1826), 11 Moore, C. P. 394 : Johnson 
v. Jones (1839), 9 Ad. Sc El. 809. Mentd. Hill t\ 
Saunders (1824), 2 Bing. 112 ; Pope v. Biggs (1829), 

9 B. & C. 245. 

537. .] — To an avowry of a 


to give account before distress .] — 
Graham v. Gilbert (1878), l Pug. 
239.— CAN. 

n. Power to distrain not 

ntspended.] — Under a lease, dated 
Deo. 21, 3874, for five years, to com* 
nonce from Apr. 1, 1875, the rent 


of $80 was to be payable annually on 
Juno 1, in each year, but subject to a 
proviso that if the lessee “ shall yearly 
Si every year during the said term, 
or earlier, if he shall think proper, ohop, 
clear, & fence in a proper manner six 
acres of the said land, then the current 


year's rent shall be considered as paid 
& satisfied.” The rent not being paid 
on June 1, 1875, & the lessee then 
having three acres cleared, the lessor 
distrained : — Held : the rent reserved, 
payable on June 1, 1875, was then due 
& might be distrained for, & the effect 
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distress for rent pltf. pleaded that, before deft, 
had any interest in the premises, they were 
mortgaged in fee ; that mtgor. remained in 
possession, & demised to deft. ; that deft., the 
mtge. money being still due, demised to pltf. ; 
that afterwards, the mtge. money being still due, 
At interest thereon, At £14 avowed for by deft., 
being also in arrear, mtgee. gave notice to pltf. 
to pay the £14 to liim instead of to deft., Ac 
threatened, in case of non-payment, to put 
the law in force, Ac was then about to put the law 
in force, wherefore pltf. necessarily paid that sum 
to mtgee., Ac so the sum was not in arrear ; con- 
cluding with a verification : — Held ; the plea was 
good, being a plea of payment, & not of nil habuit 
in tenements , Ac it was not bad for setting out the 
circumstances of the payment, or for concluding 
with a verification. — J ohnson v. Jones (1839), 
9 Ad. Ac El. 809 ; 1 Ter. Ac Dav. 051 ; 8 L. J. Q. B. 
124 ; 112 E. It. 1421. 

Annotations : — Mentd. Boodle v. Cambell (1844), 7 Man. & G. 

380 ; Carpenter v. Parker (185 7), 3 O. B. N. S. 200 ; Umlcr- 

liay t’. Head (1887), 20 Q. B. D. 209. 

538 . Drainage tax — After payment of rent 

— Right to recover from landlord.] — (1) Where by a 
local Act it was provided that a drainage tax 
should be paid by the tenants of the land, A: 
grounds charged with the same who might deduct 
A: retain the same out of the rents payable to their 
landlord ; Ac also that in case of neglect to pay, the 
tax might be levied by distress on the goods Ac 
chattels which should be found on the lands 
charged with the tax in arrear, Ac if the same should 
be untenanted or no sufficient distress could be 
found, the lands Ac the grounds chargeable should 
remain as a surety for the payment thereof, Ac 
might be take* Npssession of Ac let in discharge of 
the tax : — r / the tenants to be charged with 
the tax . those in whose time the tax accrued 
due, r ^ the tenants for the time being. 

(2) Where an outgoing tenant having paid his 
rent in full had left property on the premises which 
was afterwards distrained for the tax due during 
his tenancy, Ac he was obliged to pay it : — Held : 
he might recover the same in an action against 
his landlord for money paid. — D awson v. Linton 
( 1822), 5 B. Ac Aid. 521 ; 1 Dow. Ac Ry. K. B. 117 ; 
100 E. R. 1281. 

Annotations : — Mentd. Sponoor v. Parry (1835), 3 Ad. A: El. 

331 ; Grilbuboofc r. Daubuz (1855), 5 E. & B. 74(5 ; 

Bonner v. Tottenham Ac Edmonton Permanent InvoHtineut 

Bldg. Soc., LI 899] 1 Q. B. 161. 

539 . Landlord’s property tax.] — G raham 

v. Tate, No. 523, ante. 

.] — See, f urther , Income Tax. 

540. Land tax — Must be deducted from 


rent of current year.] — An allegation of payment of 
land tax Ac paving rates due for any period pre- 
ceding the current year, is no plea in bar to an 
avowry for rent arrear. If the land tax Ac paving 
rates are not deducted, as they ought to be, from 
the rent of the current year, they cannot be de- 
ducted, or the amount of them be recovered back, 
from the landlord in any subsequent year. — 
Andrew v. Hancock (1819), 1 Brod. Ac Bing. 37 ; 
3 Moore, 0. P. 278 ; 129 E. R. 037. 

Annotations : — Distd. Carter v. Carter (1829), 5 Bing. 406. 
Folld. Dawes v. Thomas, [1892] 1 Q. B. 414. Refd. 
Bramston v. Robins (1826), 4 Bing. 11. Mentd. Hales v. 
Freeman (1819), 1 Brod. & Bing. 391 ; Smith v. Alsop 
(1824), M*Cle. 622; Smith t\ Humble (1854), 18 J. P. 


760 ; Hackney & Lamberhurst Tithe Commutation 

Rentcbarges (1858), E. B. & E. 1 ; Piggott v. Cuckfleld 

Union Assmt. Com. (1921), 125 L. T. 402. 

541 , .] — A plea in bar in replevin 

stated, that divers sums of money amounting to a 
certain sum, had been, from time to time, duly 
assessed Ac rated upon the premises for land tax, 
Ac from time to time paid by pltf. wherefore he 
deducted the sum, being the amount of the tax 
deft., as landlord, was liable to bear in respect of 
the rent ; — Held : this plea was bad, for not 
stating the specific periods for which the respective 
sums were assessed or paid, Ac in not stating that 
the payment was made after the rent distrained 
for had accrued, or was accruing. — Stubbs v. 
Parsons (1820), 3 B. Ac Aid. 516 ; 106 E. R. 750. 

Annotations: — Refd. Mattieon v. Hart (1854), 14 C. B. 357. 

Mentd. Earle v. Maugham (1863), 14 C. B. N. S. 026 ; 

Lamb v. Brewster (1879), 4 Q. B. D. 220. 

542 , Continued payment without 

sufficient protest — Right to recover lost.] — In 

1814, a distress was made on a tenant for the whole 
of the rent due from him, Ac deduction for land tax 
was refused, the lease being silent as to the land 
tax ; the tenant having protested against his 
liability, paid, during five succeeding years, the 
land tax, without renewing in any sort the objecton 
of his non-liability to pay : — Held : in 1820 he 
could not recover, in an action for money paid to 
delt.’s use, any of the sums so paid for land tax. 
Spragg v. Hammond (1820), 2 Brod. Ac Bing. 59 ; ' 
4 Moore, 0. I’. 431 ; 129 E. R. 880. 

Annotation: — Consd. Bramstou v. RobinB (1826), 12 

C. P. 68. 

543 , Payment made & allowed by 

mistake.] — A landlord’s receiver allowed the tenant 1 
to make a deduction in respect of a payment for 
land tax every year for seventeen years, greater 
than the landlord was liable to pay, the landlord 
knowing, or having the means of knowing, all 
the facts : — Held : he could not distrain for the 
amount erroneously allowed, though the receipt 
given every year showed the amount paid Ac the 
amount deducted. — Bramston v. Robins (1826), 

4 Bing. 11 ; 12 Moore, 0. P. 68 ; 130 E. R. 671 ; 
sub nom. Branston v. Robins, 5 L. J. O. 8 . 0. P. 13. 

Annotations : — Mentd. Wallor v. Andrews (1838), 3 M. Ac W. 

312; Edinburgh Ry. v. Wauchope (1842), 8 Cl. & Fin. 

710 ; De Cordova v. De Cordova (1879), 4 App. Cas. 692 ; 

Daniell v . Sinclair (1881), 29 W. R. 569 ; Beaufort v. 

I. R, Cornrs., I. R. Comrs. v. Anglesey, [1913] 3 K. B. 

48 ; Rossdale v. Fryer, 11922] 2 K. B. 303. 


544 . .] — Carter v. Carter, No. 

531, ante. 

545 . Rates — Paving — Must be deducted 

from rent of current year.] — Andrew?;. Hancock, 
No. 540, ante. 

546 . Sewers.] — A sewers’ rate, not 

being imposed directly by Act of Parliament, is 
not a “ parliamentary tax.” 

“ The tenant was under no obligation to pay 
the whole rent without deduction, & at the time of 
distress he tendered enough” (Parke, B.). — 
Palmer v. Earith (1845), 14 M. Y. 428 ; 14 
L. J. Ex. 256 ; 5 L. T. O. S. 287 f J. P. 842 ; 
153 E. R. 642. 


Annotations: — Mentd. Bedford Union Gdns. v. Bedford 
Coinrs. (1852), 7 Exoh. 777 ; R. v. Kent JJ. (1860), 2 
E. At E. 911 ; Associated Newspapers v. London City 
Cornn., 11916] 2 A. C. 429 ; Pole-Carew v. Craddock, 
[1920] 3 K« 109, 


547. Tithe*] — Tithe Act, 1836 (c. 71), 

s. 80, permits a tenant or occupier who shall pay 
tithe rentcharge to deduct the amount thereof 


of the proviso was not to suspend the 
right to distrain during the currency 
of the year. — P kacey v. Ovab (1876), 
26 C. P. 464. — CAN. 

o. Compulsory payments on ac- 


count of mem e-tenants — To superior 
landlord.] — A sub-tenant whose goods 
nave been distrained upon by the 
superior landlord, Ac who purchases 
them at the sale under the distress, 


may recover the amount so paid from 
his immediate landlord, as money 
paid to his use at his request. — 
Noyes v. Ellis (1877), 3 V. L. R. 307. 
*—- AUS. 
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from the rent payable by him to his landlord, & 
he is to be allowed the same in account with his 
landlord. 

A tenant paid the tithe rentcharge, in respect of 
the land he occupied, for several years, during 
which he made no deductions, in respect of such 
payments, from the rent as it became due. On 
a further payment of rent becoming due <fc being 
demanded by the landlord, the tenant claimed 
under above sect, to deduct the aggregate 
amount of the payments so made by him in 
respect of the tithe rentcharge in the previous 
years : — Held : each deduction in respect of a 
payment of tithe rentcharge should have been 
made from the next payment of rent, & could not 
be carried into account in the payment of any 
subsequent rent. — Dawes v. Thomas, [1892] 
1 Q. B. 414 ; 01 L. J. Q. B. 482; 00 L. T. 451 ; 
56 ,T. P. 320 ; 40 W. R. 305 ; 8 T. L. H. 307 ; 36 
Sol. Jo. 253, O. A. 

.] — See, generally, Ecclesiastical 

Law. 

548. When deductions can be made 
Kept not due when payment made.] — Carter v. 
Carter, No. 531, ante . 

549 . Payments must have been made 

— Assessment under Metropolis Management Act, 
1855 (c. 120).] — By Metropolis Management 
Amendment Act, 1862 (c. 102), s. 96, the owner 
shall allow the occupier to deduct out of the rent 
from time to time becoming due in respect of the 
premises the sums of money which the occupier 
pays the vestry or district board for works done 
by them under the Act : — Held r to entitle the 
occupier to avail himself of that provision, the 
money must have been actually paid ; &, conse- 
quently, a distress for rent which became due after 
service of a notice from the vestry, made before 
payment 'o the vestry clerk, was not illegal. — 
Ryan v. Thompson (1868), L. R. 3 C. P. 144 ; 37 
L. J. C. P. 134 ; 17 L. T. 506 ; 32 J. P. 135 ; 10 
W. R. 314. 

Annotation : — Consd. Skinner v. Hunt, [1904] 2 K, B. 452. 


Sub-sect. 3. — Agricultural Holding. 

See Agricultural Holdings Act, 1923 (c. 9), 
s. 3 4 

55w. " Course of dealing 99 — Rent due but not 
yet payable.] — By Agricultural Holdings Act, 
1883 (c. 61), s. 44, a landlord cannot distrain for 
rent whicli became due more than year before the 
distress, provided that where according to the 
ordinary course of dealing payment of the rent 
has been allowed to be deferred until the expira- 
tion of a quarter or half-year after rent legally 
became due, for the purpose of the sect, the rent 
shall be deemed to have become due at the expira- 
tion of such quarter or half-year, & not when it 
legally became due : — Held : the landlord was 
entitled to distrain for rent then legally due, but 
not yet payable according to the course of dealing 
& also for rent which had become legally due more 
than a year previously, but had become payable 
according to the course of dealing less than a year 
previously although the total amount distrained 
for exceeded one year’s rent. — Re Be#, Ex p . 
Bull (1887), 18 Q. B. D. 642 ; 56 L. J. Q. B. 270 ; 
56 L. T. 571 ; 51 J. P. 710 ; 35 W. R. 455 ; 4 
Morr. 94, D. C. 

Annotation : — Reid. Crosse v. Welch (1892), 8 T. L. R. 401. 

551 . Deferred payment.] — Fairlamb v. 

Beaumont (1887), 31 Sol. Jo. 272. 


Sub-sect. 4. — Apportioned Rent. 

552. Share of tenant in common — Whole 
amount paid to one — After notice.] — Harrison 
v . Barnby, No. 230, ante. 

553. In replevin.] — An action of covenant lies 
against the assignee of a lessee of an estate for a 
part of the rent, as in such case the action is 
brought on a real contract in respect of the land, & 
not on a personal contract ; & in case of eviction 
the rent may be apportioned, as in debt or replevin. 
Aliter in covenant against the lessee himself who 
who is liable on his personal contract. — Stevenson 
v. Lambard (1802), 2 East, 575 ; 102 E. R. 490. 

Annotations Reid. Doo d. Vaughan v. Meyler (1814), 2 
M. & S. 276 : Holgate v . Kay (1844), 1 Car. & Kir. 341 ; 
Badeley v. Vigurs (1854), 4 K. & B. 71 ; Norval r. Pascoe 
(1864), 4 New Rep. 390 ; Swansea Corpn. v. Thomas 
(1882), 10 Q. B. I). 48 ; Baynton v. Morgan (1888), 22 
Q. B. D. 74; Matthey v. Curling, [1922] 2 A. C. 180; 
United Dairies v. Public Trustee, 11923] 1 K. B. 469. 
Mentd. Harris v. Morrice (1842), 10 M. & W. 260. 

554. Necessity for apportionment — To confer 
rights & remedies.] — Bliss v. Collins (1822), 5 
B. & Aid. 876 ; 1 Dow. & Ry. K. B. 291 ; 106 
E. R. 1411. 

Annotations .—Reid. Swansea Corpn. v. Thomas (1882), 
10 Q. B. D. 48. Mentd. Heimilcer v. Tumor (1825), 6 
Dow, & Ry. K. B. 72. 

555. Arrears of prior lessee — By part of land 
demised.] — A lessee of one hundred acres 
of land accepted the lease & entered upon the land. 
Upon his entry he found eight acres in the 
possession of a person entitled under a prior lea-se 
from the lessor, & that person kept possession of the 
eight acres, until half a year’s rent became due, 
& excluded the lessee from the enjoyment during 
that period, the lessee continuing in possession 
of the remainder. It appeared from the dates of 
& averments in the pleadings, that the prior lease 
was for a term extending beyond the duration of 
the latter lease : — Held : the latter demise was 
wholly void as to the eight acres ; & the rent was 
not apportionable, & the lessor was not entitled 
to distrain for the whole rent or any part of it. — 
Neale v. Mackenzie (1836), 1 M. & W. 747 ; 2 
Gale, 174 ; 6 L. J. Ex. 263 ; 150 E. R. 635, 
Ex. Ch. 

Annotations : — Distd. Watson v. Waud (1853), 8 Exeh. 335. 
Mentd. Slack v. Sharp (1838), 7 L. J. Q. B. 225 ; Harris 
v. Morrice (1842), 10 M. & W. 260 ; Matthey v. Curling, 
[1922] 2 A. O. 180. 

556. Arrears of sub-tenants.] — PI if. occupied 
two parcels of land with the understanding that 
he should let off a portion of it when he could. 
He paid the rent agreed upon for more than a 
year, & he then let off a portion of each parcel to 
A. & B. separately, who paid rent to doits. & the 
pltf. continued to hold the residue himself. The 
rent becoming in arrear the landlord distrained : — 
Held : there was evidence that, the rent was 
apportionable, & the landlord was entitled to dis- 
train. — Flesiier v. Trotman (1862), 6 L. T. 218., 
Ex. Ch. 


Sub-sect. 5. — Double Rent. 

557. Distress for Rent Act, 1737 (c. 14), s. 18 — 
Valid notice by tenant necessary.] — A tenant held 
under a demise from Mar. 26 for one year then 
next ensuing, & fully to be complete & ended, 
& so from year to year, for so long as the landlord 
& tenant should respectively please. The tenant, 
after having held more than one year, gave a 
parol notice to the landlord less than six months 
before Mar. 25 that he would quit on that day, & 
the landlord accepted & assented to the notice ; — 
Held: (1) the tenancy was not thereby deter- 
mined, there not having been either a sufficient 
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notice to quit, or a surrender in writing, or by 
operation of law within the meaning of 8tat. 
Frauds ; (2) the tenant having held over after 
the expiration of the time mentioned in the 
notice to quit, the landlord was not entitled to 
distrain for double rent under Distress for Rent 
Act, 1737 (c. 19), s. 18, inasmuch as that statute 
applied to those cases only where the tenant had 
the power of determining his tenancy by a notice, 
& where he actually gave a valid notice sufficient 
to determine it. — Johnstone v. Hudlestone 
(1825), 4 B. & C. 922 ; 7 Dow. & lly. K. B. 411 ; 

4 L. J. O. S. K. B. 71 ; 107 E. R. 1302. 

Annotations: — As to (1) Apld. Doe d. Murrell v. Mllward 
(1838), 1 Horn & H. 79. Bold. Cadbv v. Martinez (1840), 
11 Ad. & El. 720 : Bessell v. LandBberg (1845), 7 Q. B. 
638 ; Giddins v. Dodd (1856), 20 J. P. 580 ; lie Bebing- 
ton’s Tenancy, Bebington v. Wildman, f 1921 3 1 Oh. 569. 
Generally, Held. Northcott v. Iiocbe (1921), 37 T. L. It. 
364. Mentd. Weddall v. Capes (1836), 1 Gale, 432 ; 
Fumivall v. Grove (1860), 8 C. B. N. S. 496 ; Phillips v . 
Miller (1875), 32 L. T. 638. 

558. Whether applicable to weekly 

tenancies — Landlord & Tenant Act, 1730, c. 28, 

s. 1.] — A landlord has no right to distrain for 
double rent upon a weekly tenant, who holds over 
after a notice to quit. — Sullivan v . Bishop 
(1820), 2 C. & P, 359 ; subsequent proceedings , 

5 L. J. O. S. 0. P. 8. 

See, further , as to double rent & double value — 
Landlord & Tenant. 


Sect, 9. — HOW THE RIGHT TO DISTRAIN MAY 

BE LOST. 

Sub-sect. 1. — By Merger in Judgment for 

Rent. 

559. Decree that agreed rent be paid.] — Qu . : 

where a lease has been granted, but by reason 
of a mistake the rent has been misstated at a 
lower sum than agreed to, & a bill filed & a decree 
obtained that such lease be cancelled, & the 
whole amount of rent, as agreed to, be paid, 
whether landlord’s right to distrain merges in the 
decree. — Shoubridoe v. Smith (1847), 9 L. T. 
O. S. 82. 

560. Subsequent distress illegal.] — (1) Deft, 
having commenced an action for recovery of 
arrears of rent obtained judgment therefor. 
After judgment was signed he distrained in respect 
of the rent ; — Held : the distress was illegal, the 
debt for rent due having become by law merged 
in the judgment. 

(2) Pltf. sought to recover double the value of 
the goods distrained, but inasmuch as they did 
not belong to pltf., she could not receive more 
than their actual value (Bruce, J.). — Chancellor 
v . Webster (1893), 9 T. L. R. 508 ; 37 Sol. Jo. 
633. 

Annotation : — Folld. Potter v. Bradley (1894), 10 T. L. R. 

445. 

561. ,] — Potter i>. Bradley & Co. (1894), 
10 T. L. R. 445. 

PART II. SECT. 9, SUB-SECT. 1. 

p. Garnishee order ,3 — A landlord’s 
right to distrain is suspended as to 
that portion of the rent which has 
accrued up to the garnishment, by 
the service on the tenant, before such 
distress, of an order attaching the rent, 

& distress for such portion is wrongful. 

— Patterson v . Kino (1895), 27 O. R. 


Sub-sect. 2. — By Determination of Lessor’s 

Interest. 

562. General rule — No right of distress.] — 

Burne v. Richardson, No. 244, ante. 

563. Defeasible title — Re-entry for breach of 
covenant.] — K. demised land to II. for building, 
with a proviso for re-entry by K. in case of the 
non-completion of the houses contracted to be 
built thereon by a given time. II. demised one 
of the houses to pltf. for one year certain, with an 
agreement for a further lease, at a rent payable 
quarterly. Before any rent became due from 
pltf. to H., K. re-entered for a breach of the 
covenant of H. to complete the buildings within 
the time, & pltf. was turned out of possession. 
Pltf. subsequently took the house he formerly 
occupied under H., from K. upon a new agree- 
ment ; under which he, after an interval of a few 
weeks, resumed possession :* Held : H. could not 
legally distrain the goods of pltf. for rent subse- 
quently accruing ; & the eviction by the superior 
landlord might be given in evidence under the 
plea of non termit. — Hopcraft v. Keys (1833), 
9 Bing. 613 ; 2 Moo. & 8. 760 ; 131 E. R. 744. 
Annotation : — Mentd. Jew v. Wood (1841), Cr. & Ph. 185. 

564. Notice of change of ownership by lessor.] — 

0. demised premises to I), who entered & paid 
him rent. During the term, a third party, T., 
disputed G.’s title, & they agreed to be bound by 
the opinion of a barrister, who decided in T.’s 
favour. G. thereupon delivered up the title 
deeds, & permitted T.’s attorney to tell D., the 
tenant, that he must, in future, pay the rent to 
T. as his landlord. D. then paid rent accordingly ; 
but, G. afterwards distrained upon him for the 
same rent. On replevin, avowry, & plea in bar 
stating the above facts : — Held : G.’s claim of 
title as landlord to D. had expired ; his conduct 
amounted to an admission of that fact ; & D, was 
not estopped from alleging it. 

G. was estopped from setting up his relation of 
landlord against D., having himself induced D. 
to pay rent to another person (Lord Denman, 
C.J.).— Downs v . Cooper (1841), 2 Q. B. 256; 
1 Gal. & Dav. 573 ; 11 L. J. Q. B. 2 ; 6 Jur. 622 ; 
114 E. R. 100. 

Annotation: — Reid. Roberts v . Shallcss (1858), 1 F. & F. 

139. 

565. Assignment of interest.] —Nash v. Lucas, 
No. 1273, post . 

Relationship of landlord & tenant .] — See Sect. 3, 
sub-sect. 2, A., ante. 


Sub-sect. 3. — By Assignment of the 

Reversion. 

566. General rule.] — Lessee for years assigns 
to his lessor reserving rent without deed : the 
reservation is in the nature of rent, & recoverable 
by action of debt ; but not by distress.— Cart- 
right v , Pingree (1675), Freem. K. B. 398 ; 
89 E. R. 296 ; sub nom. Cartwright v. Pinkney, 
3 Keb. 488 ; 1 Vent. 272. 

567. .] — When a termor assigns his whole 

term, rendermg rent, he may maintain debt for 
the rent, but cannot distrain. There may be an 

(1853), 8 U. C. R. 576.— CAN. 

568 ii. .] — After rent became 

due the lessor mortgaged the property : 
— Held : the mtgor. could not distrain, 
because he had parted with the rever- 
sion ; nor could the mtgee., because 
the rent was not due to him. — 
Dauphinais v. Clark (1885), 3 Man, 
L. R. 225.— CAN. 


56.— CAN. 
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586 i. General rule. ] — Where a tenant, 
with the knowledge & consent of his 
landlord, takes a lease from another 

B i, to whom the landlord lias 
erred the reversion, this amounts 
to a surrender in law, & the right to 
distrain is gone. — Lewis v. Brooks 
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exor. de son tort of a term ; unless it be merged in 
the reversion by surrender. — Floyd v . Langfield 
(1676), Freem. K. B. 218 ; 80 E. R. 155. 

Annotation : — Reid. Pluck v. Diggcs (1831), 5 Bli. N. S, 31. 

668. .1 — Lessee for years assigns his term, 

he cannot distrain for rent. — v. Cooper 

(1708), 2 Wils. 375 ; 95 E. R. 870. 

Annotations : — Folld. Pftrm cater v. Webber (1818), 2 Moore, 

C. P. 656 ; Preeco v. Corrie (1828), 2 Moo. & P. 57. 

Consd. Pluck v. Digges (1831), 5 Bli. N. 8. 31. Reid. 

Langford v. Selmes (1857), 3 K. & J. 220 ; Jolly v. 

Arbuthnot (1859), 4 De G, & J. 224. Mentd. Lecoy v. 

Mogford (1856), 2 Jur. N. S, 1084. 

869. .] — Smith v, Mapleback, No. 78, 

ante . 

670. .] — The lessee of two farms agreed 

with A. that he should have them during the 
leases for the same, A. to remain tenant to the 
lessee during the leases ; & at the leaving of the 
farms A. was to be paid for the fallows & dung. 
A. took possession, & paid one year’s rent growing 
due after the date of the agreement to the lessee, 
who afterwards distrained for rent in arrear : — 
Held : this distress could not be supported, as the 
agreement operated as an absolute assignment 
of all the lessee’s interest in the farms. — Par- 
mentkr v . Webber (1818), 8 Taunt. 593 ; 2 

Moore, O. P. 050 ; 129 E. R. 515. 

Annotations: — Consd. Thick v. Dirges (1831), 5 Bli. N. S. 

31. Apld. PaHcoe v. Pascoe (1837). 3 Bluer. N. O. 898 ; 

Lowis v. Baker, LI 9051 1 Oh. 46. Refd. l’reece v. Corrie 

(1828), 2 Moo & P. 57 ; Wollaston v. Hakewill (1841), 

3 Man. & G. 297. Mentd. Barrett r. Rolph (1845), 14 

M. & W. 348 ; Pollock v. Stacey (1847), 9 Q. B. 1033 ; 

Beardman v. Wilson (1868), L. It. 4 C. P. 57 ; Hyde v. 

Wardon (1877), 3 Ex. D. 7‘i. 

571. .1 — Avowant, who had a term which 

expired on Nov. 11, 1820, let the premises orally 
from Sept. 11, to Nov. 11, in that year, for £270 
payable immediately : — Held : this was a lease, 
of which parol evidence might be given, & not an 
assignment requiring a writing ; but being a 
demise of the whole of avowant’s interest, he had 
no right to distrain. — Prkece v. Corrie (1828), 5 
Bing. 24 ; 2 Moo. & P. 57 ; 0 L. J. O. S. C. P. 
205 ; 130 E. R. 908. 

Annotations: — Folld. Pascoo v. Pascoe (1837), 3 Bing. N. O. 

898. Apld. Lowis v. Baker, f 19051 1 Ch. 46. Refd. 

Hooker v. Nye (1834), 1 Cr. M. & H. 258 ; Angell v. 

Harrison (1847), 17 L. J. Q. B. 25 ; Pollock r. Stacey 

(1847), 9 Q. B. 1033 ; Jolly v. Arbnthnot (1859), 4 Do G. 

5c J * 224. 

572. -.] — A., entitled to a lease for lives 
renewable for ever, assigned the whole of his 
estate & interest in the lands to B., reserving a 
rent, & a power of distress & re-entry, but no 
reversion. The rent being in arrear, A. distrained, 
&; B. replevied ; A. avowed under Irish statute, 
25 Geo. 2, c. 13, corresponding to English statute, 
11 Geo. 2, c. 19, giving landlords the remedy by 
distress : — Held : the statutes applied only to 
those leases where there was a reversion, or an 
interest vested in the lessor at the expiration of 
the lease ; & here there was no reversion. 

Under this deed there is no reversion as the whole 
interest is assigned. The power of entry & distress 
is renewed, but there is nothing to constitute a 
reversion (Lord Tenterden). — Pluck v. Djgges 
(1831), 5 Bli. N. S. 31 2 Dow. & Cl. 180 ; 5 

E. R. 219. 

573 . .] — The doctrine of estoppel between 

landlord & tenant is founded upon the principle 
that a lessee, having accepted a lease, may not 
plead to the action of his lessor nil babuit in 
tenements . But the lessee may plead to such an 
action that the lossor had an interest at the date 


of the lease, but that such interest had determined 
before the alleged cause of action arose. There- 
fore, if a termor affect to grant a lease for a term 
exceeding his own term in duration, A to reserve 
an annual rent, that would operate as au assign- 
ment of his term, & there would be no estoppel 
between him & the person to whom he made such 
assignment ; &, accordingly, it would be doubtful 
whether the assignor would have any remedies 
for recovering the rent. 4 Geo. 4, c. 28, does not 
give power to distrain for such a rent. — Langford 
v . Selmes (1857), 3 K. & J. 220 ; 3 Jur. N. S. 
859 ; 09 E. R. 1089. 

Annotation :—VLentd. Bryant v. Hancock, [1898] 1 Q. B. 

716. 

574. .1 — Brown v . Metropolitan Coun- 

ties, etc., Society, No. 172, ante. 

575. .J — If a lessee with an original lease 

& a reversionary lease or an agreement therefor 
underlets the premises for a term exceeding the 
original lease, he cannot distrain for rent during 
the original lease either at common law for want 
of a reversion, or under Landlord & Tenant Act, 
1730 (c, 28), s. 5, or Conveyancing Act, 1881 
(c. 41), s. 44. — Lewis v. Baker, [1905] 1 Ch. 40 ; 
74 L. J. Ch. 39 ; 91 L. T. 744 ; 21 T. L. R. 17. 

Annotation : — Mentd. Llnngattock v. Watncy Combe, lteid, 

11910] 1 K. B. 236. 

576. Grant of reversionary lease — To commence 
on termination of first — Reversion not parted with.] 

— Where A., being seised in fee, leased premises 
to B. for 01 years, & afterwards granted a lease 
to C. of the same premises, to commence at the 
expiration of the 01 years : — Held : by the lease 
to C., A. did not part with his reversion, so as to 
disentitle him to distrain for rent due from B. 
under his lease. — Smith v. Day (1837), 2 M. & W. 
084; Murp. & H. 185; 0 L. J. Ex. 219; 150 
E. R. 931. 

Annotations : — Folld. Lewis v. Baker, [19051 1 Ch. 46. 

Refd. Llangattock v. Watney Combe, Reid (1909), 79 

L. J. K. B. 233. Mentd. Hogan v. Hand (1861), 14 

Moo. P. C. C. 310. 

577. By four of six Joint tenants.] — S tavely v. 
Allcock, No. 93, ante. 

578. Inchoate contract by lessee to purchase 
reversion — Loss in equity of right to distrain.] — A 

lease is not determined at law by a contract by 
the lessee to purchase the reversion ; but, in 
equity, the landlord’s right to distrain is suspended 
pending completion of the contract, so long as 
the contract is subsisting & enforceable by action 
for specific performance ; if, however, the contract 
is released or abandoned, or the lessee by un- 
reasonable delay loses his right to specific per- 
formance, the landlord may then distrain. — Ellis 
v . Wright (1897), 70 L. T. 522. 


Sub -sect. 4. — By Expiration of tiie 

Tenancy. 

See Sect 6, sub-sect. 0, A., ante. 


Sub-sect. 5. — Payment of Rent by Negoti- 
able Instrument. 

579. Bill of exchange — Discounted by agent of 
landlord — BUI dishonoured.] — A tenant being in- 
debted to his landlord for rent, the argent at the 
landlord, without his authority or knowledge, 

indorsed notes at three months from 
date, the remainder to be paid in four 
equal annual instalments, with interest 
on the amount unpaid at each time of 
payment ; agreement to be drawn & 

Y 2 


PART II. SECT. 9, SUB-SECT, 6. 

q. Promissory note — Not in ac- 
cordance with- agreement — Right to 
distrain not extinguished .] — A. rented 


a house to B. by lease dated Sept. 1, 
1 804. B. took possession, & on 
May 17, following agreed with A. for 
purchase : “ tho one-fourth of the 

purchase-money to be paid by approved 
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Distress. 


Sect. 9 . — How the. right to distrain may be lost : Sub- 

took a bill of exchange from the tenant for the 
amount of the rent & paid over the amount to the 
landlord in his settlement of account. The bill 
was afterwards dishonoured whilst in the hands 
of a third person & the rent was not paid by the 
tenant, whereupon the landlord distrained : — 
Held : it was a question for the jury, whether the 
transaction amounted to a discount of the bill 
by the agent for the tenant, or a mere advance of 
the rent by the agent to the landlord, in which 
latter case he was entitled to distrain. — Parrott 
v. Anderson (1851), 7 Exch. 93 ; 21 L. J. Ex. 
291 ; 155 E. It. 870 ; sub nom. Perrott v . 

Anderson, 18 L. T. O. 8. 172. 

580 . .] — Griffith v. Chichester 

(1851), 7 Exch. 95, n. ; 155 E. R. 871, n. 

Annotation : — Retd. Parratt v. Anderson (1851). 7 Exch. 93. 

581. Taken by landlord — Suspension of 

right of distress.] — The fact of a landlord taking a 
bill of exchange from his tenant for rent due is 
some evidence of an agreement by the landlord 
to suspend his remedy by distress during the 
currency of the bill. — Palmer v. II ham ley, 
[1895] 2 Q. B. 405 ; 05 L. J. Q. B. 42 ; 73 L. T. 
329 ; 11 T. 1,. R. 531 : 14 R. 043, C. A. 

Annotation : — Mentd. He Dcfries, Eieholz v. Defries, [1909] 

2 Ch. 423. 

582. Promissory note — Taken by landlord — 
Does not extinguish right to distrain.] — Harris v. 
Shipway (1744), Buller’s N. P. 7th ed., 182 a. 
Annotation: — Refd. Brains ton v. Robins (1826), 12 Moore, 

C. P. 68. 

583. .1 — (1) A promissory note 

given & received for rent, does not extinguish 
the claim for such rent, which is a debt of a 
higher degree than that arising upon the note. 
(2) Nor does the receipt of such note of itself 
suspend the right of distraining. (3) If the 
giving of such note be pleaded in bar to an avowry, 
it must be shown that the note was accepted in 
satisfaction ; or that, by special agreement or 
from other circumstances pleaded, it suspended 
the right of distress. — Davis v. Gyde (1835), 2 
Ad. & El. 623 ; 1 Har. & W. 50 ; 4 Nev. & M. K. B. 
462 ; 4 L. J. K. B. 84 ; 111 E. R. 240. 

Annotations : — Consd. l’almer v. Bramley, [1895] 2 Q. B. 

4 05. Refd. Parrott v. Anderson (1851), 7 Exch. 93. 

Mentd. Baker v. Walker (1845), 14 M. & W. 465 ; Belshaw 

t». Bush (1851), 11 C. B. 191 ; Bramwell v. Eglinton 

(1864), 5 B. & 8. 39 ; Henderson v. Arthur, 11907] 1 K. B, 

10 ; He DefricH, Eiohloz v. Defiles, 11909] 2 Ch. 423. 


Sub-sect. 0. — Tender of Rent. 

A, In General . 

What constitutes tender .] — See Contract, Vol. 
XII., p. 319, Nos. 2634 et seq . 

584. Necessity for tender — When dispute as to 
amount due.] — A declaration alleged that pltf. 


held certain premises as tenant thereof to deft. 
& that deft, wrongfully distrained upon the said 
premises certain goods of pltf., as a distress for 
alleged arrears of rent, to wit, the sum of £6 3s. 
by deft, then pretended to be due & in arrear ; 
& deft, wrongfully remained in possession of the 
goods under colour of the distress until pltf. was 
compelled to pay, & did pay to deft, the pretended 
arrears of rent & costs of the distress in order to 
regain possession of the goods ; whereas in truth, 
a small part only, to wit, £1 16s. 9 d. of the pre- 
tended arrears was due : — Held : the count 
disclosed no cause of action, for, as the distress 
was lawful, deft, was entitled to a tender of the 
amount really due, & upon his refusal to accept 
that sum, pltf.’s course was to replevy the goods. 
— Glynn v . Thomas (1856), 11 Exch. 870 ; 25 
L. J. Ex. 125 ; 26 L. T. O. S. 281 ; 20 J. P. 227 ; 
2 Jur. N. S. 378 ; 4 W. R. 363 ; 156 E. R. 1085, 
Ex. Ch. 

Annotations : — Folld. French v. Phillips (1856), 1 H. & N. 
564. Distd. Loring v. Warburton (1858), E. B. & E. 
507 ; Fell v. Whittaker (1871), L. R. 7 Q. B. 120. Refd. 
Johnson v. Upham (1859), 28 L. J. Q. B. 252. 

585. Tender of part of rent — Where distrainor’s 
interest uncertain.] — Beckeson v, Greaves, No. 
92, ante . 

B . Time for. 

586. Before distress taken.] — (1) In a case of 
distress when no rent is due, the tenant may 
make rescous. (2) If the lord incroachcd on his 
tenant, he could not avoid it in avowry, unless 
against the lord’s successor, or the issue in 
tail ; or where the incroachment was by coercion 
of distress. (3) If the lord distrained for the rent 
& the incroachment also, the tenant might tender 
what was due, & make rescous on refusal ; or 
the incroachment might be avoided in an action 
by the lord for the rescous or in trespass by the 
tenant for the distress. — Bevil’s Case (1585), 
4 Co. Rep. 6a; 76 E. R. 860. 

Annotations: — As to (!) Refd. Avowry Case (1588), 9 Co. 
Rep. 20 a. As to (2) Refd. BucknaFs Caso (1600), 9 
Co. Rop. 33 a. Generally , Mentd. Fawkeners v. Belling- 
ham (1627), Cro. Car. 80; Wynne v. Wynne (1743), 
1 Wile. 42 ; De Beauvoir v. Owen (1850), 5 Exch. 166 ; 
Abergavenny v. Brace (1872), L. R. 7 Exch. 145. 

5g7. .] — (j) Tender upon the land before 

the distress, makes the distress tortious. 

(2) Tender after the distress, & before the 
impounding, makes the detainer & not the taking 
wrongful. 

(3) Tender after the impounding, makes neither 
the one nor the other wrongful. — Six Carpenters* 
Case (1610), 8 Co. Rep. 146 a ; 77 E. R. 695. 

Annotations: — As to (1) Consd. Gulliver v. Cosens (1845), 
1 C. B. 788 ; Glynn v. Thomas (1856), 11 Exch. 870. 
As to (2) Consd. Horn v. Luines (1700), 12 Mod. Rep. 352. 
Apld. Evans v. Elliott (1836), 2 Har. & W. 231. Consd. 
Gulliver v. Cosens (1815), 1 C. B. 788 ; Glynn v. Thomas 
(1856), 11 Exch. 870. As to (3) Consd. West v. Nlbbs 
(1847), 4 C. B. 172. Refd. Gulliver v. Cosens (1845), 

1 C. B. 788. Generally , Mentd. Isaack v. Clark (1615), 

2 Bulst. 306 ; Griffin v. Scott (1726), 2 Ld. Rayrn. 1424 ; 
Northampton Corpn. v . Ward (1745), 2 Stra. 1238 ; 


possession given on June 3, next, from 
which time payment of instalments 
commences." An agreement was pre- 
pared before June 1 , but was not 
executed, owing to a misunderstanding 
about the note, B. not being prepared 
with such a note as A. would accept : — 
1/cld : there had been no surrender 
by operation of law, & that A. might 
distrain for his rent. — G rant v. 
Lvnoh (1856), 14 U. O. R. 148. — CAN. 

r. Taken by landlord — 

Distress suspended until note dis- 
honoured .] — The mere taking of a note 
for rent will not take away the right 
to distrain, but it is otherwise whore, 
in consideration of receiving it, the 
landlord expressly agrees to await 


until it has been dishonoured. Pltf. 
being unable to pay his rent in arrear, 
deft., his landlord, proposed to him 
to go to the bank, & that deft, would 
indorse his note for the amount, on 
which deft, could got the money, deft, 
saying that if pltf. could not pay it 
in full at maturity he would renew. 
This was done, Sc deft, by discounting 
the note, which was not due until 
March, obtained the money. The 
bank already hold other notes given 
for previous rent. In Jan. the note 
being still in the bank, deft, dis- 
trained : — Held : this evidence showed 
that deft, obtained the notes upon 
an express agreement that his right 
to distrain should he suspended until 
they were dishonoured ; Sc the distress 


therefore was not warranted. — S imp- 
son v. Howitt (1876), 39 U. C. R. 
610. — CAN. 

s. Distress suspended during 

currency. ] — Whore a promissory note 
was given Sc accepted for rent due : — 
Held : the landlord's remedy by 
distress was suspended during the 
currency of the note. — Colpitts v. 
MoCtTLLouan (1900), 32 N. S. R. 502. 
—CAN. 

PART II. SECT. 9, SUB-SECT. 0.— B. 

t. Before demand made.] — Whore a 
tenant had tendered his rent before 
any demand bad been made, Sc after- 
wards a demand was made, to which 
he omitted to attend for reasons 
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Austin i?. Whittrod (1747), Willes, 623 ; Moyso v. Cock* 
sodge (1749). Willes, 636 ; Gates v. Bayley (1766), 2 
Wils. 313 ; Taylor v . Cole (1791), 1 Hy. Bl. 555 ; Phillips 
v. Bacon (1808), 9 East, 298 ; Winterbourne v. Morgan 
(1809), 11 East, 395 ; Ditchani v. Bond (1814), 3 Camp. 
524 ; Thompson v. Lacy (1820), 3 B. & Aid. 283 ; Shor- 
land r. Govett (1826), 5 B. & C. 485 ; Lucas v, Nockolls 
(1833), 10 Bing. 157 ; Bristol Poor Governors v. Wait 
(1834), 1 Ad. A El. 264 ; Reece v . Taylor (1835), 4 Nov. & 
M. K. B. 469 : ICerbey v. Denby (1836), 1 M. A W. 336 ; 
Smith v. Egginton (1837), 7 Ad. A El. 167 ; Harvey v. 
Pocock (1843), 11 M. & W. 740 ; Jacobsolm v. Blake 
(1844), 6 Man. A G. 919; Peters v. Olarson (1844), 7 
Man. A G. 548 ; Webster v. Watts (1847), 17 L. J. Q. B. 
73; King v. Rochdale Canal Co. (1851), 15 Jur. 896 ; 
Ambergato, etc?. Hy. v. Mid. Jly. (1853), 2 E. A B. 793 ; 
Mayo Case (1874), 2 O’M. A H. 191 ; O’Neil v. City A 
County Finance Co. (1886), 17 Q. B. 1). 234 ; Long v. 
Clarke (1893), 42 W. K. 130 ; Durant v. Roberts A 
Keighley, Maxstod, [1900] 1 Q. B. 629 ; Hickman v. 
Maisey (1900), 69 L. J. Q. B. 511 ; Westminster Corpn. 
»?. L. A N. W. liy., 119051 A. C. 426 ; Canadian Pacific 
Wine Co. v . Tuley, 13921] 2 A. C. 417. 

588 . .] — Rent-service tendered at the day 

of payment upon the land, yet the lord may 
distrain without a personal demand. — Cranley 
v . Kingswell (1617), Hob. 207 ; 80 E. It. 354 ; 
sub nom. Crawley v. Kingswell, Hut. 13 ; mtb 
nom. Kingswell v . Crawley, Moore, K. B. 883. 

Annotations : — Consd. Horn v. Lullies (1700), 12 Mod. 
Rep. 352. Refd. Blucko v. Mole (1661), 1 Lev. 40 ; 
Croueho v. Fastolfo (1680), T. Raym. 418; Mallam v. 
Arden (1833), 3 Moo. A S. 793. Mentd. Macholl v. Clarke 
(1702), 2 Ld. Raym. 778. 

589 . .] — Where the goods of A. were 

distrained for rent arrear after the amount had 
been tendered ; — Held : A, might bring an action 
on the case for an excessive distress. — Brans- 
comb v. Bridges (1823), 1 B. & O. 145 ; 3 Stark. 
171 ; 2 Dow. A Ry. K. B. 256 ; 1L.J.O. S. K. B. 
61 ; 107 E. R. 54. 

Annotations: — Consd. Sturch v. Clarke (1832), 4 B. & Ad. 
113; Holland v. Bird (1833), 10 Bing. 15; Smith v. 
Goodwin (1833), 4 B. & Ad. 413. Expld. Boulton v. 
Reynolds (1859), 2 E. A E. 369. Refd. Carter v. Carter 
(1829), 5 Bing. 406; Lear v. Caldecott (1813), 4 Q. B. 
123. Mentd. Williams i\ Holland (1833), 3 Moo. & S. 
510 ; Nargctt v. Nias (1859), 1 E. & E. 439. 

590 . .] — Under Rand Tax Redemption 

Act, 1802 (c. 116), a remainderman in possession 
can compel the representatives of the tenant of a 
previous particular estate, who has redeemed the 
land tax, to receive the consideration money for 
such redemption, with all arrears of interest, so 
as to free the land from the charge A payment of 
the interest to which it was subject for the benefit 
of such tenant under sect. 123. And a tenant in 
common of the remainder if lie tender the whole 
amount A that is refused, A the interest distrained 
for, may plead the tender in bar of an avowry.- 
Cousins v. Harris (1848), 12 Q. B. 726 17 

L. J. Q. B. 273 ; 12 L. T. O. 8 . 14 ; 12 Jur. 835 ; 
116 E. R. 1043. 

Annotations: — Mentd. Kildcrbeo v. Ambrose (1854), 10 
Exch. 454 ; Skene v. Cook, 11902] 1 K. B. 682. 

591 . After issue of warrant but before execution 
— Without expenses.] — A tender of rent without 
expenses, after a warrant of distress is delivered 
to the broker but before it is executed, is a good 
tender. 

Pltf. was tenant of a dwelling-house the rent 
of which was received by defts. for the landlord. 
Rent being in arrear, defts. signed as agents of 
the landlord, & delivered to a broker, a warrant 
of distress. Before it was executed, pltf. tendered 
to defts. the amount of the rent, but they refused 
it receive it on the ground that the distress 
warrant had issued. Pltf. subsequently tendered 
the amount to the broker, who refused to receive 
it unless certain alleged costs were also paid. 
The broker afterwards distrained pltf.’s goods : — 


Held : the distress was illegal, A defts. were not 
mere agents conveying an authority from the 
landlord, but persons committing the wrongful 
act ; A therefore liable in trespass for the damage 
sustained by pltf. — Bennett v . Bayes (1860), 
5H.&N. 391 ; 29 L. J. Ex. 224 ; 2 L. T. 156 ; 
24 J. P. 294 ; 8 W. R. 320 ; 157 E. li. 1233. 

Annotation .‘—Mentd. Morgan v. Alexander (1875), 23 W. R. 

321. 

592. Before impounding — Renders detainer 
wrongful.] — Six Carpenters’ Cask, No. 587, ante. 

593. .] — Replevin for taking A de- 

taining, etc. Avowry for rent arrear. Plea, that, 
after the taking A before the impounding, pltf. 
tendered the rent A expenses. On special de- 
murrer, for that the plea did not go to the taking 
but only to the detaining : — Held : a good plea, 
the tortious detention being a taking. — l 4 ] vans v. 
Elliott (1836), 5 Ad. A El. 142 ; 2 liar. A W. 
231 ; 6 Nev. A M. K. B. 606 ; 6 L. J. K. B. 65, 
259 ; 111 E. R. 1120. 

Annotation Consd. West v. Nibbs (1847), 4 C. B. 172. 

594. .] — An action lies for detaining 

goods taken under a distress for rent, after a 
sufficient tender made before impounding. — 
Loring v. Warburton (1858), E. B. A E. 507 ; 
28 L. J. Q. B. 31 ; 4 Jur. N. S. 634 ; 6 W. R. 602 ; 
120 E. R. 598. 

Annotation : — Folld. Fell v . Whittaker (1871), L. R. 7 Q. B. 

120. 

595 . Renders removal wrongful.] — A 

tenant, tendering his rent after distress taken, 
but before it is impounded or removed, may 
maintain trespass for a subsequent removal of the 
distress. — Vertue v. Beasley (1831), 1 Mood. & 
R. 21, N. P. 

Annotations : — Consd. West v. Nibbs (184 7), 4 C. B. 172. 

Refd. Evans v. Elliott (1836), 2 Har. & W. 231 ; Johnson 

v. Upham & Best (1859), 5 Jur. N. S. 681. 

596. After impounding — Too late.] — Six 

Carpenters’ Case, No. 587, ante. 

597 . .] — Tender after impounding 

is too late. Tender of amends before action is 
not pleadable in replevin. — Twinning v. Stephens 
(1680), Freem. K. B. 527 ; 89 E. R. 395. 

598 . .] — In an action of rejdevin a 

tender of amends, if relied on by pltf., must be 
made before the impounding. — Aixen v. Bayley 
(1098), 2 Lut. App. 1594 ; 125 E. R. 877. 
Annotation: — Refd. Evans v. Elliott (1836), 2 Har. & W. 

231. 

599 . .] — A bailiff distrained for rent 

in the following manner : — he went a little way 
into a Held where the cattle were, A touching one 
of the beasts upon the side, said, lie distrained 
for rent ; he then took a list of the cattle upon 
paper, but' he made no change whatever in their 
situation A position, A left the gate of the field 
as he found it, unlocked, A without any additional 
fastening ; he then gave notice of distress to the 
tenant, informing him that if rent A costs, etc., 
were not paid, he would sell in five days. The 
notice also stated that the cattle were impounded 
upon the premises, but did not say where : lie 
himself remained in charge of the cattle for some 
time, A when he left he was succeeded by another 
person : — Held : the impounding of the cattle 
was complete A perfect from the time of giving 
the notice to the tenant ; A consequently a 
tender of the rent A costs of distraining, etc. after 
such incident, was too late. — Thomas v. Harries 
(1840), 1 Man. A G. 695 ; 1 Scott, M. R. 524 ; 
9 L. J. C. P. 308 ; 4 Jur. 723 ; 133 E. P. 511. 
Annotations : — Consd. Johnson v. Upliam (1859), 2 E. & E. 


explained In evidence, in an action of 
trespass for an illegal distress — it is 
for the jury to determine whether 


there was a bond fide continuing 
readiness & willingness to pay : it 
they find there was, the pltf. is entitled 


to a verdict. — Q cinlivan v. Daiicey 
(1880), 6 V. L. R. 370.— AUS. 
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Distress. 


Sect. 9 . — How the right to distrain may be lost ; Suh- 
secl. 6, L 7.] 

250. jiixpia. <x jltibhi. Green v . Duckett (1883), 11 

Q. B. D. 275. Eeld. Ellis v. Taylor (1841), 8 M. & W. 

415 ; Tennant r. Field (1857), 8 K. & B. 336. Mentd. 

Harris v. Tblrkell (1852), 20 L. T. O. S. 98. 

000, .] — (1) A tender of arrears of 

rent & expenses of distress is too late after the 
impounding of the goods distrained, & in an 
action of trespass for detaining the goods of pltf. 
after tender, where pltf. has obtained a verdict, 
the judgment will be arrested, if pltf. has not 
stated in his ideadings that the tender was made 
before the impounding ; such omission not being 
cured by verdict. 

(2) A tenant distrained upon for arrears of rent, 
tendering the amount of the rent & the expenses 
of the distress before the goods are impounded, 
may maintain trespass against the bailiff for 
continuing in possession after : and tender to the 
bailiff authorised to distrain, is sufficient. — Ladd 
a. Thomas (1840), 12 Ad. & El. 117; 4 Per. & 
Lav. 9; 9 L. J. Q. B. 345; 4 Jur. 797; 113 
E. R. 755. 

Annotations :-~^i s to ( 1) Expld. Hatch v. Hale (1850), 15 

Q. 11. 10. Distd. Johnson v. Upham (1850), 2 E. & E. 

250. Gcnerallt /, Mentd. Tennant v. Field (1857), 3 

Jur. N. 8. 1178. 


001 . .] - — A landlord entered upon a 

dwelling house held of him to distrain for rent 
arrore. To prevent inconvenience to the tenant, 
the landlord,- with the tenant’s assent, instead of 
removing the articles of furniture, upon which he 
proposed to distrain, made up, from a list given 
to him by the tenant, an inventory of the furniture 
in the house, put a man into possession, & handed 
to the tenant a notice of the distress referring to 
the inventory, which was also then handed to 
the tenant. The landlord did not go into the 
several rooms in which the articles were : — Held : 
this constituted a distraining of the articles 
mentioned in the inventory & an impounding of 
them upon the premises ; & a tender subse- 

quently made was too late. Although the notice 
of distress did not state that the articles were 
impounded. — Tennant v. Field (1857), 8 E. & B. 
330 ; 27 L. J. Q. B. 33 ; 3 Jur. N. S. 1178 ; 0 
W. R. 11 ; 120 E. R. 125. 

602. Effect of acceptance of rent & 

expenses by landlord.] — A landlord who has ac- 
cepted the rent in arrear, & the expenses of the 
distress, after the impounding, cannot be treated 
a.s a trespasser merely because be retains posscs- 
sKin of the goods distrained, although his refusal 
to deliver them up to the tenant may amount to 
a conversion, so as to render him liable in trover. 

In trespass against B. A C. for seizing & con- 
verting the goods of A., B. alone justified the 
seizure & impounding of the goods as a distress 
for rent, within thirty days after they had been 
wrongfully removed from the demised premises. 
A. new-assigned, that he brought his action, not 
for the trespasses in the plea mentioned, but for 
that B, after the seizure, & after payment <fc 
acceptance of the rent & expenses, <fe after he 
ought to have restored to A. the goods so dis- 
trained, retained possession thereof, & sold & 
disposed of them : — Scmble : this was no depar- 
ture, Qu, : whether departure may be taken 
advantage of on general demurrer. — West v. 

asm), 4 0. B. 172 ; 17 L. J. (!. P.150 ; 
136 E. It. 470. 

Annotation Consd. White v. Bay ley (1861), 10 0. B. N. S. 

003. Effect of tender before sale.] — (1) In 

an action on the case for an excessive distress for 


rent, the second count alleged that defts. having 
distrained pltf.’s goods for rent, pltf. tendered 
the rent in arrear & the costs of the distress, & 
requested defts. to re-deliver the goods, but that 
they wrongfully refused to do so or to accept the 
sum tendered : — Held : this was in form & sub- 
stance a count in case, & was properly joined with 
others of a like description. 

(2) A broker having distrained the goods of a 
tenant for rent in arrear, he signed an agreement, 
in writing, drawn up by the broker, that if he, 
the tenant, did not pay the rent on or before a 
given day, the broker might re-enter & distrain 
again : — Held : this did not estop pltf, from 
afterwards complaining of an excessive distress, 
made in consequence of the rent not being paid 
at the stipulated time. — Holland v. Bird (1833), 
10 Bing. 15 ; 3 Moo. & S. 363 ; 2 L. J. 0. P. 201 ; 
331 E. R. 810. 

Annotation: — As to (1) Reid. Nargett V. Nias (1859), 1 

E. & E. 439. 

004 . .] — A tender of rent & costs 

of distress, after impounding is too late, & no 
action lies for sidling the distress notwithstanding 
such tender. 

Qu. : whether such action he maintainable on 
alliigation & proof of malice. — Ellis v. Taylor 
(1841), 8 M. & W. 415 ; 10 L. J. Ex. 462 ; 151 
E. R. 1101. 

Annotation : — Overd. Johnson v. Upham (1859), 2 E. & E. 

250. 

005. .] — ( 1 ) An action is maintain- 

able, upon the equity of 2 Will. & Mar. c. 5, s. 2, 
for selling goods seized under a distress for rent, 
where a tender of the rent <fc expenses has been 
made before the sale, & within live days of the 
seizure, although after impounding. 

Ellis v. Taylor , No. 604, ante, overd. 

(2) Semblc : a distress is sufficiently impounded, 
in accordance with Distress for Rent Act, 1737 
(c. 19), s. 10, where, with the consent of the 
tenant, the person distraining makes an inventory 
of part of the goods distrained, serves it, together 
with notice of the distress, on the tenant & leaves 
a man in possession on the premises, but does 
not disturb, lock up, or remove any of the goods. 

(3) Replevin is in effect no remedy where the 
distress was originally lawful (Lord Campbell, 
C.J.). — Johnson v. Upham (1859), 2 E. & E. 250 ; 
28 L. J. Q. B. 252 ; 33 L. T. O. S. 327 ; 5 Jur. N. S 
681 ; 121 E. R. 95. 

Annotations: — As to (1) Retd. Fell v. Whittaker (1871), 

L. It. 7 Q. B. 120. Generally , Mentd. Fenton v. Thorley, 

11903] A. C. 443 ; He Vexatious Actions Act, 1890, lie 

Boaler, 11915) 1 K. B. 21. 

See, also, No. 1069, post. 


C. To Whom made . 

See Landlord & Tenant. 

606. Landlord — Though broker authorised to 
distrain.] — Smith v. Goodwin, No. 943, post. 

607. Bailiff authorised to distrain — Though 
instructed not to accept.] — Whore a landlord gives 
a warrant to distrain for rent, he thereby authorises 
the bailiff to receive the rent & costs if tendered, 
&, Semblc : (Lord Campbell, C.J.) the landlord 
cannot prohibit the bailiff from accepting such 
tender. 

At all events, where a warrant is delivered to 
the bailiff, directing him to distrain & to proceed 
for recovery of the rent as the law directs, the 
bailiff cannot refuse a tender on the ground that 
he was afterwards forbidden by the landlord’s 
attorney to receive it ; & if, on that ground 
though truly alleged, he proceeds to sell, he & 
the landlord are liable in trover. — Hatch v. Hau 
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(1850), 15 Q. B. 10 ; 19 L. J. Q. B. 289 ; 15 
L. T. O. S. 65 ; 14 Jur. 459 ; 117 E. B. 361. 

608. Not to an agent of the person authorised 
to distrain.] — In replevin where a tender is pleaded, 
& a subsequent demand & refusal replied, the 
demand must be made by, & the refusal be to 
deft, if so made to one sent or authorised by him, 
the evidence does not support the issue. — Pimm v. 
Grevii Ju (1807), 6 Esp. 05, N. P. 

609. Man in possession.] — A man merely 

left in possession of a distress by the person who 
distrained, has no implied authority in law to 
receive from the tenant payment of the rent dis- 
trained for. 

W., a broker, in pursuance of a warrant delivered 
to him by deft., the landlord, distrained for rent 
upon goods of pltf., the tenant, on the demised 
premises, & left B. in possession. Pltf., knowing 
that B. was not, & that W. was, authorised in 
fact by deft, to receive the rent, & that W. was 
within a reasonable & convenient distance of the 
premises, tendered the rent to B., who refused to 
receive it, but offered to send for W., which offer 
pltf. rejected : — Held : the tender to B. was not 
good as against deft. — Boulton v. Reynolds 
(1850), 2 E. & E. 300 ; 20 L. J. Q. B. 11 ; 1 L. T. 
160 ; 24 J. P. 53 ; 0 Jur. N. 8. 40 ; 121 E. li. 
130 ; sub nom. Bolton v. Reynolds, 8 W. B. 62. 
Annotation : — Held. Toms v. Wilson (1862), 32 L. J. Q. B. 33 


Sub-sect. 7. — By Express or Implied Agree- 
ment. 

610. Implied agreement — Sale of grazing rights 
— With landlord’s approval.] — The tenant of a farm 
being in arrear to his landlord at Michaelmas, 
1833, executed in Nov. to a creditor a bill of sale 
of all his distrainable property, & also of certain 
grass or eddish growing on the farm. Just before 
the sale the landlord distrained, but his agent 
appeared at the sale, <fc suffered it to proceed on 
the terms of paying to the landlord, in discharge 
of the rent due, the proceeds as well of the eddish 
as of the other effects. The eddish being put up 
for sale as to be depastured till Apr. 5 next, he 
interposed, saying : “ No, only till Mar. 25.” 

The eddish was sold to pltf., who put in his cattle 
to consume it, but, the produce of the sale having 
left £40 rent in arrear, the landlord distrained them 
there in Eeb. : — Held : a contract must be pre- 
sumed by the landlord not to distrain the cattle 
thus put on the close to consume the eddish. — 
Horsford v . Webster (1835), 1 Cr. M. & B. 690 ; 


1 Gale, 1 ; 5 Tyr. 409 ; 4 L. J. Ex. 100 ; 149 
E. B. 1260. 

Annotation : — Reid. Giles v. Spencer (1857), 3 C. B. N. S. 

244. 

611. Express agreement.] — Order specifically 
to restore to a tenant the stock, etc., on the farm, 
seized by the landlord under a distress & bill of 
sale : the landlord not stating, whether the sum, 
under which, by the terms of the contract, he was 
not to enforce his remedies, was due. — Nutbrown 
v. Thornton (1804), 10 Ves. 159 ; 32 E. B. 805, 
L. C. 

612. To take interest on rent in arrear.] — 

An agreement to take interest on rent in arrear 
does not take away the right of distress. — Skerry 
v . Preston (1813), 2 Chit. 245. 

613. Parol promise.] — Welsh v. Ro^e, 

No. 410, ante . 

614. Rent released.] — Cognisance that 
pltf. was tenant to J. at a certain rent, & that 
deft, distrained for the rent of half a year, ending 
8ept. 29, 1841. Plea, that after the rent became 
due, J., by indenture purporting to be made 
Feb. I, 1841, but made after Sept. 29, 1841, 
released the rent. Defts. in their replication set 
out the indenture, dated Feb. 1, 1841, being a 
demise to pltf. of the premises in question, to hold 
from July 30, 1840, for fourteen years : the first 
payment of rent to be made on Mar. 25 then next : 
— Held : the indenture had not the effect of 
releasing the tenant from payment of rent, due 
under a parol contract before its execution. — 
Cooper v. Robinson (1842), 10 M. & W. 694 ; 12 
L. J. Ex. 48 ; 152 E. R. 651. 

615. Fulfilment of condition precedent.] — 

Giles v. Spencer, No. 39, ante, 

616. Payment of rent on altered basis — 

Breach of agreement— Revival of original right to 
distrain.] — Certain premises having been demised 
to a tenant, his assignees entered into an agreement 
with their landlord altering the terms on which 
the rent was to be paid under the demise. The 
rent was paid for a short period on the new basis 
when on the assignees becoming bkpt., the land 
lord distrained after the bkpey. for the rent ther 
due according to the demise, & not on the alterec 
basis. The trustee paid the rent claimed unde: 
protest : — Held : the landlord was entitled U 
distrain after the bkpey. for the rent due according 
to the terms of the demise, as the effect of tb 
agreement was merely to postpone the landlord* 
rights under the demise so long as the rent wa 
paid on the altered basis according to the agree 
ment, & as the rent had not been so paid, tb 
landlord’s rights under the demise could l 
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a. Implied agreement — Question for 
jury ,] — To an avowry for rent duo on 
Fob. 1, pltf . pleaded that before the 
distress on Feb. 29, It was agreed 
between him & deft., that pltf. should 
deliver to H. certain goods to bo sold 
on account of pltf., & should sign an 
order on H. to pay tho proceeds as 
far as tho amount of the rent to deft., 
& if tho goods wore not sold before 
May 3, then noxt, that H. should 
bo under tho direction of deft, in tho 
sale ; In consideration of which deft, 
agreed that he would not distrain 
for the rent in arrear before May 1. 
Averment of the delivery of the goods 
to, & the acceptance of the order by 
H. who held the proceeds of the sale 
to the amount of the rent for the use 
of deft. Replication, taking issue on 
tho agreement not to distrain before 
May 1 : — Held : it was a question 
for the jury whether the agreement 
of the parties was, that tho right of 
distraining should be suspended. — 


Green v. Kehoe (1847), 3 Kerr, 491. — 
CAN. 

b. Express agreement — Payment of 
rent on altered basis — Alteration de - 
termined by arbitrator.) — Pltf. leased' 
land to deft, at a yearly rent of 15s. 
& tho taxes, so that said taxes should 
not exceed £10 a year, any sum above 
that to bo paid by the lessor ; & it was 
provided that the lessor might sell 
any part of the farm, making a reason- 
able deduction from tho rent thoroof, 
to bo determined by arbitration in case 
of dispute. A railway oo. required 
a portion of the land, which doft. 
conveyed to them after an arbitration 
as to price : — Held ; after the sale tho 
lessor oould not distrain without first 
arranging or offering to arbitrate as 
to the deduction. — Bipkle v. Beatty 
(1859), 17 U. C. II. 465.— CAN. 

o. Agreement to desist until 

goods paid for.] — M. rooeived from 
pltf s. certain articles of furniture, 
under the following written memo- 
randum signed by her : “ Received 


from F. the following articles 
furniture for which I am to pay, ot 
Tho said furniture to remain tl 

S roperty of F. till paid for in full, 
l tho ovent Of non-payment the sa 
F. can take the furniture back.” Del 
who was M.'s landlord before tl 
furniture was delivered, signed tl 
following written memorandum : ” TJ 
bearer M. being about to purcha 
some furniture from F., & my rei 
being guaranteed, I horeby agree n 
to take the furniture so to be provided 1 
F. for any rent that may become duo 
— Held : that deft, was estopped fro 
distraining on the furniture so suppllo 
— Wallace v. Fraser (1877), 2 It. 
C. 337 ; 2 S. 0. 11. 522.— CAN. 

d. — Agreement to postpo , 
until after arbitration.] — If there is 
dispute between landlord & tenant 
to the amount of the re nt due, & t 
landlord verbally agrees not to & 
train till the amount due is settled 1 
arbitration, he is liable in trespe 
if he distrains in violation of t 
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Sect. 9 . — How the right to distrain may be lost: Sub- 
sects. 7, 8 9. Seel. 10 : Sub-se ct. 1.] 

enforced . — Rc Smith & Hartogs, Ex p. Official 
Receiver (1895), 73 L. T. 221 ; 44 W. R. 79 ; 39 
Sol. Jo. 072 ; 2 Mans. 400 ; 15 R. 041. 


Sub-sect. 8. — By Estoppel and Conduct. 

617. Consent of landlord — Agistment of cattle.] 

— (1 ) A grazier driving a flock of sheep to London, 
is encouraged by an innkeeper to put his sheep 
into pasture grounds belonging to the inn. The 
landlord seeing the sheep, consents they shall 
stay there one night, & then distrains them for 
rent. Grazier relieved against this distress. 

(2) If cattle escape into the next ground, & are 
distrained there for rent, equity will relieve against 
such distress. — F owkks v. Joyce (1089), 2 Vern. 
129 ; Dree. Oh. 7 ; 23 E. R. 092 ; previous proceed- 
ings (1088), 3 Lev. 200. 

Ann obit ions : — Ah to (1) Retd. Gillman v. Elton (1821), C 
Moore. (J. P. 243; Horsford v. Webster (1835), 1 (Jr. 
M. & It. 01)0. Generali y t Mentd. Bill v. lUcburdu (1857), 
2 11. & N. 311. 

618. Unauthorised representation of attorneys — 
Acting on behalf of married women.] — White v. 
Greenish, No. 233, ante. 

619. Statement — By landlord —That arrears of 
outgoing tenant settled — Distress on chattels of 
new tenant.] — Pape v. Westacott, [1894] l 
Q. B. 272 ; 03 L. J. Q. B. 222 ; 70 L. T. 18 ; 42 
W. U. 131 ; 10 T. L. It. 51 ; 38 Sol. Jo. 39 ; 9 
U. 55, V. A. 

Annotations : — Mentd. llino v. Steamship Insurance Syndi- 
cate, The Nethorholino, (Hen Holme & Itydal Holme 
( 1 805), 72 L. T. 71) ; Bradford v. l'riee (1923), 92 L. J. K. B. 
871. 

620. — — By landlord's agent.] — Deft. J. was 
landlord of a farm the tenant of which was in 
anvar with liis rent. On the farm pltf. had cattle 
grazing. J. instructed deft. D., a bailiff, to dis- 
train for the rent due, the fact/ that a distress 
was likely to be levied came to pltf.’s knowledge, 
who thereupon had a conversation with deft. D. & 
said he would move his cattle off the farm. D. 


said, “ Don’t be such a fool. I can’t touch your 
cattle, because you took the keep by auction.” 
On that, pltf., believing the cattle to be safe, took 
no steps to remove them ; but when a distress was 
levied four of pltf.’s cattle were seized. In an 
action for wrongful distress, the jury found that 
D. or J. led pltf. to believe he was not going to, & 
had no right to, levy distress on pltf.’s cattle : — 
Held : the statement by D. was either a misstate- 
ment of law or a declaration of intention to abandon 
a legal right to distrain, & in neither case could it 
create an estoppel. — Crehswell v . Jeffreys 
(1912), 28 T. L. R. 413, D. C. ; on appeal , 29 
T. L. R. 90, C. A. 

621. Misrepresentation as to conduct of business 
— Deposit of goods with landlord — Non-disclosure 
of tenancy.] — Miles v. Furber, No. 281, ante . 

By payment of rent.] — See Sub-sect. 5, ante . 


Sub-sect. 9. — By Lapse of Time. 

See Real Property Limitation Act, 1833 (c. 27), 
s. 42 ; Real Property Limitation Act, 1874 (c. 57), 
& Civil Procedure Act, 1833, c. 42, s. 3. 

622. Statute of Limitations — Annuity accruing 
by will.] — Since Real Property Limitation Act, 
1833 (c. 27), a distress or action for an annuity 
accruing by will must be resorted to within 
twenty years from the death of testator.— James 
v. Salter (1837), 3 Bing. N. 0. 544 ; 5 Dowl. 
496 ; 3 Hodg. 70 ; 4 Scott, 168 ; 6 L. J. C. J*. 171 ; 
1 Jur. 135 ; 132 E. R, 520. 

Annotations : — Apld. Langton v. Langton (1854), 18 Jur. 
928. Apprvd. Irish Land Commission v. Grant (1884), 10 
App. Gas. 14. Consd. Howitt v. Harrington, LI 893 J 2 Ch. 
497. Apld. Jones v. Withers (1890), 74 L. T. 572. Refd. 
Grant v. Ellis (1841), 9 M. & W. 113 ; Owen v. De Beauvoir 
(1847), 16 M. & W. 547 ; Magdalen Hospital v. Knotts 
(1878), 8 Ch. D. 709 ; Be Devon’s 8. E., White v. Devon, 
lie Steer, Steer v. Dobell, 11890] 2 Ch. 502. Mentd. 
Cannon v. ltiumiington (1852), 12 C. B. 1. 

623. Quit-rent.] — The twenty years within 

which, since Real Property Limitation Act, 1833 
(c. 27), s. 2, a distress for rent must be made by 
the person to whom the right to make it has 
accrued, begins to run from the last payment of 


agreement. — Preston r. Aitjleijy 
(1890), 30 N. B. 11. 91.— CAN. 

e. Agreement need not be in writing.] 
— An agreement not to (list rain is not 
au agreement, concerning an interest 
in land, & need not, he in writing. — 
An Chin r. TliilCL (1887), 13 V. L. It. 
4 85.— AUS. 

PART II. SECT. 9, SUB-SECT. 8. 

f. Abandonment of distress — Bid- 
ding at sale of goods.] — The fact of a 
landlord liuving joined in a bond that 
the goods distrained should be forth- 
coming to be sold upon a ft. fa. will 
not prejudice his claim for rent,, nor 
will his having distrained us landlord, 
& afterwards having abandoned the 
distress, nor even his bidding at the 
sale of the goods. — Brown v. Huttan 
(1850), 7 U. C. It. 97.— CAN. 

What amounts to .] — When 

atidlord distrains on his tenant’s 
interest iu goods & subsequently the 
sheri tf levies upon the, Hame goods under 
an execution in respect to another 
interest therein, the fact that the land- 
lord hands over the keys of the building 
to tho sheriff docs not amount to an 
abandonment of his seizure. — Theatre 
Amusement Co., Ltd. v. Squires, 
11918) 3 W. W. li. 831 ; 34 I). L. K. 
496 ; 11 Sask. L. li. 111.— CAN. 

h. (foods removed under another 
eiaim.] — Deft., with a view of securing 
*50 rent due to him by one S., pur- 
chased a lot of furniture from the wife 
of 8., in his absence, & removed it to 


bis own premises. Previous to thiH 
8. bad given pltfs., from whom he 
had purchased tho goods, a chattel 
mtge. on them as security for the price. 
Pltfs. having demanded the goods 
from deft., who refused to give them 
up except on payment of *50, brought 
an action of trover to which deft, 
pleaded a distraint on the goods after 
their removal to his own house : — 
Held : the right to distrain ceased 
upon the removal of the goods from 
the demised premises to deft.’s house. 
— Fraser v. McFatridue (1879), 
1 11. & G. 28.— CAN. 

k. Expiry of original lease — j 
pudiation of sub-tenant's right to pos- 
session — Acceptance of rent by land- 
lord.] — M. verbally leased premises to 
a tenant who sub-let a portion. After 
the original tenancy expired, on 
Nov. 15, 1887, the sub-tenant re- 
mained in possession & in Mar. 1888, 
received notice to quit from M. In 
June, 1888, M. Issued a distress war- 
rant for rent due by the original 
tenant, & the sub-tenant paid the 
amount claimed as rent due, but 
not from hoi^olf to such original tenant. 
More than six months after the notice 
to quit was given proceedings were 
taken by M. to recover possession of 
the premises from the sub -tenant : — 
Held : the notice to quit given to the 
sub-tenant. Sc the distress during the 
latter’s possession, on sufTeranee, did 
not work estoppel against the landlord 
as tho tenancy had always been 



1. Breach of covenant by lessee — 
Failure of landlord to enforce remedy — 
Acceptance of rent. J — A lease of land 
& buildings for throe years dated in 
Aug. 1910, contained a covenant that 
the lessee ** would not assign or sub- 
let without leave,” with a proviso for 
re-entry by tho lessor on non -per- 
formance of covenants, lu Aug. 1911, 
tho lessee assigned the lease to pltfs., 
the lessor having previously assigned 
the reversion to deft- Pltfs. paid deft, 
the rent up to Jan. 1912, but deft, 
did not know till then of the assign- 
ment to pltfs. On Jan. 26, 1912, he 
gave pltfs. notice to quit on Feb. 26, 
but accepted rent for Feb. & Mar., & 
on Mar. 5 gave pltfs. another notice 
to quit ou Apr. 8, also notifying them 
that if they did not quit, the rent 
would bo $250 per month, instead of 
$175. Pltfs. in Apr. tendered to 
deft, the rent at tho original rate, hut 
he refused to accept it. Sc issued his 
distress warrant against pltfs. on 
May 14, under which their goodH were 
seized, whereupon they paid the 
amount under protest : — Held : there 
being no evidence of a re-entry for 
breach of covenant with the intention 
of terminating the lease, & a re-entry 
not ha ving been pleaded. Sc deft, having 
accepted rent after he became aware 
of the assignment & distrained for 
rent, he had recognised the tenancy 
& waived the breach ; & pltfs. were 
entitled to an injunction & damages. — 
Pigeon v. Preston (1912), 22 W. L. R. 
894 ; 6 D. L. R. 399 ; 3 W. W. R. 
694.— CAN. 
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the rent ; & therefore where the lord of a manor 
entitled to an ancient quit rent, which had re- 
mained unnoticed since Jan. 1825 when all arrears 
were paid up, distrained in May, 1845, for six 
years’ rent due at the preceding Michaelmas : — 
Held : the distress was unlawful, the rent having 
been extinguished at the expiration of twenty 
years from the last payment in Jan. 1825. 

In an action of replevin, where deft, avows for 
rent in arrcar, it is unnecessary for pltf. to plead 
in bar that the rent has become extinguished by 
efflux of time under Real Property Limitation 
Act, 1833 (c. 27), as that may be shown in evidence 
under a plea of non -tenuity although not under a 
plea of rims in arrere. — De Beauvoir v. Owen 
(1850), 5 Exch. 100; 19 L. J. Ex. 177; 14 
L. T. O. 8. 400 ; 14 J. P. 174 ; 155 E. R. 72, 
Ex. Ch. ; nffy , 8. O . sub nom . Owen v. De Beau- 
voir (1847), 1(5 M. & W. 547. 

Annotations: — Consd. Zoucho v. Dalbiac (1875), L. TL 10 

Exch. 172. Apprvd. Irish Land Commission r. Grant 

(1884), 10 App. Cas. 14. Apld. Howitt v. Harrington, 

|1 80.4] 2 Ch. 497 ; Jones v. Withers (1890), 74 L. T. 572. 

Refd. Chichester v. Hall (1851), 17 L. T. O. 8. 121. 

624. .] — A quit rent payable in 

respect of a copyhold tenement is not, like a rent 
reserved upon a lease, excepted from the operation 
of the Real Property Limitation Acts, 1833 (c. 27), 
& 1874 (c. 57). 

Where, therefore, such a quit rent had remained 
unpaid for more than twelve years, & no acknow- 
ledgment had been given in respect thereof, the 
right to recover the same was held to be barred 
by the operation of those statutes. — Howitt v. 
Harrington (Earl), [18031 2 Ch. 497 ; 02 

L. J. Ch. 571 ; OH L. T. 703 ; 41 W. R. 001 ; 37 
Sol. Jo. 440 ; 3 R. 508. 

Annotation: — Refd. Jones v. Withers (1896), 74 L. T. 572. 

625. Rentcharge.] — Where an old rent- 

charge* had been received from the occupier of one 
part of the premises charged down to the present 
time, A then, for the first time, had been levied 
by distress on the occupier of another part, which, 
for more than twenty years had been in a separate 
ownership, & the owner or occupier of which had 
never paid the rent before : — Held : the right to 
distrain for the rent on that portion of the premises 
charged was not barred by Real I ’roperty Limita- 
tion Act, 1833 (c. 27). — Woodcock v. Titterton 
(1801), 12 W. R. 805. 

620. .] — Certain lands which were 

subject to a fee farm rent were in 1812 conveyed 
upon a sale by the then owner to pltf.’s predecessor 
in title. From 1812 down to 1872 the rent was 
paid by the vendor A his successors in title, not- 
withstanding the fact that they had ceased to have 
any interest in the lands. The persons who, 
during that period, claimed to be entitled to & so 
received the rent, were ignorant of the conveyance 
of the lands to pltf.’s predecessor in title. In 
1872 the successor in title of the vendor refused to 
continue the payments of rent & deft., as the owner 
of the rent, thereupon demanded payment of the 
rent from pltf., & on her refusal to pay it, dis- 
trained upon the land for the arrears. Pltf. 
thereupon replevied, claiming that deft.’s title 
to the rent was barred by discontinuance of the 
receipt of the rent under Real Property Limitation 
Act, 1833 (c. 27), ss. 2, 3, on the ground that the 
payments of rent since 1812 not being by the 
terre-tenant , there had been no receipt of the rent 


within that Act during such period : — Held : 
there was no discontinuance of receipt of the rent ; 
(1) because the provisions of the statute only 
apply where there has been an omission by the 
party entitled to the rent to enforce his remedies 
for the payment with knowledge that the rent has 
not been paid, which was not the case with regard 
to deft, or his predecessors in title ; & (2) because 
under the circumstances it must be presumed that 
on the conveyance of the lands before mentioned 
there was some arrangement that the vendor 
should indemnify the purchaser against the rent, 
& the payments of rent from 1812 to 1872 were 
therefore made* on behalf of pltf. & her predecessors 
in title ; & deft.’s title was therefore not barred. — 
Adnam v . Sandwich (Earl) (1877), 2 Q. B. I). 
485 ; 40 L. J. Q. B. 012 ; sub nom. Adam v . Sand- 
wich (Karl), 41 J. P. 773, D. C. 

Annotations : — Generally , Mentd. Ncwbould v. Smith (1885), 

29 (Jh. D. 882 ; lie Astloy & Tyldesley Coal & Salt Co. & 

Tyldosley Coal Co. (1899), 68 L. J. Q. B. 252 ; A.-G. v . 

Simpson, 11901 ] 2 Ch. 071. 

627. .] — A rentcharge is a “ rent ” 

within Real Property Limitation Act, 1833 (c. 27), 
<te the owner thereof is barred from the remedy of 
distress after the right to recover the rentcharge 
has become extinguished by non-payment during 
the period limited by the statute. The statute 
is not prevented from running by the fact that the 
land subject to the rentcharge is in the possession 
of a statutory corpn. — Jones v. Withers (1800), 
74 L. T. 572, (J. A. 

Annotation : — Refd. Shaw v. Crompton, 11910] 2 K. B. 370. 

628. Amount recoverable.] — Archbold v, 

Scully, No. 517, ante . 

See , further , Limitation of Actions. 


t. 1 0 . — LEVYING THE DISTRESS. 

Sub-sect. 1. — The Warrant. 

629. Rights to perusal & copy — Constables 
Protection Act, 1750 (c. 44), s. 6.] — Land was de- 
mised by four* persons, whose original title did not 
appear, at one entire rent, to be divided, & paid 
separately, in equal portions ; & one of the four 
distrained upon the tenant for her own share of 
the rent. While her bailiff was in possession, a 
churchwarden & overseer of the poor, having 
notice of the existing distress, distrained for a 
poor rate, carried away, & sold, within four days, 
part of the property, distrained upon, not leaving 
sullicient to satisfy the first distrainer’s demand, 
under a warrant of magistrates commanding him 
to make a distress upon the goods of the tenant, 
& to sell the same, unless the rate & charges were 
paid within four days, & return the overplus 
on demand: — Held: (1) the first distress was 
regular, for whatever might have been the interests 
of the landlords as between themselves, as between 
them & the terre-tenant, they were tenants in 
common, & entitled, each, to a separate distress ; 
(2) deft, was not within the protection of sect. 0 
of above Act, which requires a previous demand 
of the perusal & copy of the warrant, for although 
the strict right of property of the terre-tenant, in 
the goods, had not been altered by the first dis- 
tress, &, therefore, the mere seizure of them was in 
obedience to the warrant, yet, that seizure should 
%ave been made, subject to the pre-existing 


PART II. SECT. 10, SUB-SECT. 1. 

m. Warrant by agent of landlord — 
No warrant by landlord .} — In replevin 
by H. against B. the latter under his 
avowry as agent of the landlord proved 
a warrant by himself to the bailiff 


but did not prove any warrant by the 
landlord to himself : — Held : the 

seizure was valid & the avowry & the 
verdict good. — H arker v . Bar wick 
(1864), 1 W. W. & A'B. 165.— AUS. 
n. Warrant issued to several trustees 


— Signature by one .] — One of several 
trustees of a buildiug society, to whioh 
pltf. had mortgaged his 
Issued a distress for rent 
by the intge. * Held : the uiou wa 
warrant need not be signed by all the 


property, 

reserved 

distress 
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Distress, 


Sect, 10 . — Levying the distress : Sub-sects. 1 & 2. 
A., H. & C .) 

burthen upon the goods ; but not having been 
so made, all the overseer’s subsequent acts, 
exceeded his authority ; A, therefore, an action 
on the case was maintainable by the landlady to 
recover from him the portion of rent left un- 
satisfied.— W hitlky v. Roberts (1825), M‘Gle. 
& Yo. 107 ; 148 IS. It. 314. 

630. Stamp unnecessary— Indemnity to bailiff.] 
An undertaking, whereby a party, describing a 

distress to be taken for rent claimed to be due to 
him, engages to indemnify the bailiff who makes 
the distress, does not require an agreement stamp. 
—Cox r . Bailey (1813), a Man. A U. 193; 0 
Scott, N. K. 798 ; 131 E. R. 801. 

Annotations :~~Mentd. Taylor v. Steele (1847), 1(5 M. & W. 
6<»5 ; Semple c. Steinau (1853), 8 Exch. « 22. 

631. .] — Tho following document was 
given in evidence by a deft, in replevin, in support 
of Ins right to distrain as bailiff of W. : “ 1, W., 
of, etc., having, on Oct. 7, 1818, borrowed from 
1*., I deft. 1, 12300, did then pledge with him 
certain title-de(*ds of houses in T., in order to 
secure to him .12300 with interest, I did then 
authorise l*. to receive the rents of tlx; said 
houses during my right A interest therein; A I 
hereby confirm A make valid all acts, distresses, 
etc., particularly a distress on 1*. fpltf.J, tenant 
of one of the said houses, by the said i\, A other 
proceedings made or taken, or to be made or 
taken, by the said It, to the. end that the rents A 
profits of the said houses may be received A taken 
by the said 1\ during all my (‘.state A interest. 
(Signed) W.” : — Held: this document did not 
re (pure a stamp, either as an agreement accom- 
panied with a deposit of title-deeds for making a 
mtge., or as an authority to distrain, or as an agree- 

\ l }y Ui ;7~! ,Y1 S K . V - 1’AHTIUDUK (V*lb), 15 M. A W. 
20; 15 L. .1. Ex. 129 ; 153 E. R. 714. 

Sec. now. Stamp Act, 1891 (e. 39), sclicd. I. 

632. How far an Indemnity to bailiff— Wrongful 
acts of bailiff’s servants.]— A. gave B. authority to 
distrain on the goods of (J., A gave him an in- 
demnity against all costs A charges that he might 
be at on that account.” B. made' the distress, 

& his men being told by the son of O. that a certain 
cask contained spent liquor, of no value, thev took 
the cask to pieces, A let the liquor run off. It was, 
in fact, cochineal dye, belonging to L> Bor the 
wasting ol it 1). recovered damages against B. in 
an action of trover '.—Held ; B. could not recover 
the amount of those damages from A. in an action 
on the indemnity, A such an indemnity would 
only apply to cases where a distress was illegal, 
because the landlord had no right to put in such 
distress. 

It never could be intended, that deft, was to 
indemnify pltf. against the acts of his own ser- 
vants ; A I am of opinion that, it only applies to 
cases where a distress was illegal, because the 
landlord had no right to put in such distress 
(liNOAL, (/.J.). — Draper r. Thompson (1829), <1 
('. & l*. 8 I . 

Annotation : — Reid, lbbctt i\ Do Lu Salic (18G0), 30 L. J. Ex. 

*1 q • 

633. — - Seizure ol privileged goods.] -Deft., 
attorney of O., authorised pltf*., as brokers, to 
(list lam the goods on A.’s premises, for rent due 
to O. ; whereupon the distress was made. Some 


of the goods being privileged from distress, A 
claimed by the owners, pltfs. required an in- 
demnity, which deft, gave on the part of O., A 
afterwards said lie would give a further guaranty. 
The owners of the privileged goods having sued 
& recovered against pltfs. : — Held : deft, was 
liable to make good the loss they had sustained. — 
Torus v. Grane (1839), 5 Bing. N. 0. 636; 2 
Arn. 110 ; 7 Hcott, 620 ; 9 L. J. 0. P. 180 ; *132 
E. R. 1245. 

Annotations : — Consd. lbbctt v. De La Salle (1860), 6 H. & N. 

233. Reid. Dugilale v. Levering (1875), L. IX. 10 V. P. 

196 ; Sheffield Corpn. r. Barclay, (1905] A. C. 392 ; Cory 

v . Lamb ton & Hetton Collieries (1916), 86 L. J. K. B. 401. 

634*. Includes costs of action.] — A landlord 

signed a warrant of distress in the following form : 
“ I hereby authorise I., or his agent, as my agent, 
to seize A distrain the goods on the premises, now 
in the possession of U., for £9, being the amount 
of rent due to me ; A for your so doing this shall 
be your sufficient warrant, authority A indemnifi- 
cation against all costs A charges in respect to any 
law expenses, action or actions that may arise, 
as well as any other A all charges or expenses 
which you or your agent may be at or brought 
against you or your agent on this account.” II., 
the servant of 1., having distrained, an action of 
trover was brought against him by the tenant 
for the conversion of certain goods, some of which 
were alleged not to have been in the inventory, in 
which action pltf. was non-suited : — Held : assum- 
ing that II. had done nothing wrong, the indemnity 
extended to the costs of defending the action 
brought against him. — Ibbett v . I)e La Salle 
(1860), 6 H. A N. 233 ; 30 L. ,T. Ex. 44 ; 158 
E. R. 90. 

635. Authority by one of several joint-tenants.] 

— Robinson v. Hofman, No. 210, ante. 


Sub-sect. 2. — The Bailiff. 

A. In General . 

See Law of Distress Amendment Acts, 1888 
(c. 21), s. 7, A 1895 (c. 24), s. 2. 

636. Nature of office— Agent of his employer.! — 
Hynde v. Wainman (1611), 1 Brownl. 176: 123 
E. It. 739. 

637. Responsible for custody & delivery 

of goods.]-— (1) The sale of goods under a distress, 
after service of an irregular notice of replevy, 
without removing the goods off the premises, is 
not a conversion. 

(2) Service of a notice of replevy, by an infant, 
is illegal A void. (3) Semble : an infant cannot 
be a bailiff* or sheriff’s officer. 

(1) The bailiff who serves the warrant in a case 
of replevin is authorised to take possession of the 
goods, A is responsible for their safe delivery to 
the party who shall ultimately appear entitled to 
them, llis office is one of responsibility A trust, 
unlit to be performed by an infant (Bayley, .T.). — 
Cuukson v. Winter (1828), 2 Man. A liy. K. B. 
313 ; 6 L. J. O. S. K. B. 309. 

638. Infant cannot be bailiff.] — Cuckson v . 
Winter, No. 637, ante. 

639. Must show cause of distress — If required 

to do so.]— Buller’s Case (1587), 1 Leon. 50 ; 
74 E. R. 47. 

Annotations Reid. Britton v. Cole (1697), 12 Mod. IXep. 


hIoon to whom tho mtgo. was i?i 
r * I,Kli G**7i), 2 V. u. (I. 

ti’jMdurc by landlord.}— A \ 
rant, of distress Is sufficient. It 
landlord a name is written in tho b 


of it by an agent duly authorised. ■ - 

£l l A" OL f;J iaAt * UKli 0883), 9 V. L. It. 
2*0. — AUS, 

i P/.J^i irrani addressed to different 
bailiffs ,} — A warrant of distress issued 
upon a judgment by a clerk of a 


magistrate’s ct. is valid though ad- 
dressed to separate bailiffs at different 
eta., A a return of nulla bona to such 
warrant may be made to the clerk of 
one only.— Re Pawson (1910), 

29 N. Z. L. R. 920.— N.Z. 
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175 ; TrevUllon v. Pine (1708), 11 Mod. Rep. 112 ; Trent 
v. Hunt (1853), 9 Exch. 14. Mentd. Durant v. Roberts & 
Keighley, Maxsted, 11900] 1 Q. B. 029. 

840. Need not be sworn — Statute of West- 
minster II., 1285 (e; 37).] — (1) In actions for irre- 
gular distresses, the correct practice is to make 
either the landlord alone, or the landlord & the 
broker defts., & not to join appraisers, etc. ; & if 
a pltf. do join them, the judge will oblige him to 
make out his case by strict rule, & not allow 
questions* to be put to a witness who has been 
cross-examined, or a witness to be called back, 
with, a view of fixing such appraisers, etc. 

(2) Above Act, which requires distresses to be 
made by brokers sworn & known, does not extend 
to distresses for rent. — Child v. Chamberlain 
(1834), 0 C. & P. 213, N. P. ; subsequent proceed- 
ings, 5 B. & Ad. 1049. 

Annotations : — Generally, Montd. White v. Hill (1844), 6 Q. B. 
487 ; Wakoman v. Lindsey (1850), 19 L. J. Q. B. 160. 

641 . .] — Bailiffs employed to distrain 

for rent arrear need not be sworn bailiffs under 
►Statute of Westminster II., 1285 (c. 37). — Beobie 
v. Hayne (1835), 2 Bing. N. C. 121; 1 JLLodg. 
200 ; 2 Scott, 193 ; 4 L. ,J. C. P. 308 ; 132 E. It. 49. 

Indemnification of bailiff — Liability of landlord.] 
— See Sect. 10, sub-sect. 1, ante . 

B. Author i ty — Certificate . 

642 . Authority — General rule.] — Trent v. 
Hunt, No. 154, ante. 

643 . Ratification— Subsequent to distress.] 

— Anon. (1585), Godb. 109 ; 78 E. It. 67. 
Annotation : — Consd. Wilson v. Tuinmon (1843), 12 L. J. C. P. 

306. 

644 . .] — Thevillian v. Pine 

(1708), 11 Mod. ltep. 112 ; 1 Salk. 107 ; 88 E. It. 
933. 

Annotations : — Consd. Chambers v. Donaldson (1809), 11 
East, 05 ; Collier v. Clarke ( 1 845), 5 L. T. O. 8. 4 75. Refd. 
George v. Klneh (1 744), 7 Mod. Rep. 478. Mentd. 
Bennett v. Neale (1811), Wight. 324. 

645 . Verbal assent by landlord.] — 

A landlord is not liable for the tortious act of a 
broker in seizing what his warrant does not 
authorise him to seize, unless he ratifies the 
broker’s act, with knowledge of what lie. has done ; 
but he is responsible for any irregularity by the 
broker in dealing with the distress which he was 
authorised to make, as for selling the goods 
without notice of the distress, & without appraise- 
ment. A., who received the rents to generally 
managed the property of B., in B.’s name, but 
without authority from her, signed a warrant to 
distrain the goods of C., a tenant, for rent in 
arrear, to after the goods had been distrained, 
informed B. thereof, who thereupon said that she 
should leave the matter in his hands : — Held : 
sufficient evidence that the distress was authorised 
or ratified & adopted by B. — Haseler v. Lemoyne 
(1858), 5 C. B. N. 8. 530 ; 28 L. J. C. P. 103 ; 22 
J. P. 788 ; 4 Jur. N. 8. 1279 ; 7 W. R. 14 ; 141 
E. R. 214. 

646 . By executor of landlord — Before 

probate granted.] — Whitehead v . Taylor, No. 
197, ante . 

647 . Authority by person with no 

power of distress — Cannot be ratified by person 
with power.] — Collier v . Clarke, No. 56, ante. 


648 . 


Bailiff of manor-— Warrant of steward 


necessary,] — Deft, avows for rentcharge as bailiff 
to A. : a plea in bar that avowant took the distress 
without the privity of A., to that A. having 
notice, disavowed it, is bad. Pitf. ought to 
traverse that deft, was bailiff. Semble : bailili 
of a manor, as such, may distrain upon the tenants 
for rent-scrvico without a particular command : 
at iter, of a rentcharge. Bailiff cannot distrain for 
amercements without a warrant from the steward. 
— Robson v. Douglas (1681 ), 1 Ereem. Jv. B. 535 j 
89 E. R. 400 ; sub nom. Dobson v . Douglas, 3 

Lev. 20. . ^ 

Annotation : — Refd. Trevllliaii v. Pino (1708), 11 Mod. ltop. 

112 . # ^ 

649. Distraint by co-heir In gavelkind — 

For himself & other co-heirs.] — Leigh v . 

Shepherd, No. 239, ante. 

050. Evidence of — Landlord employing 

solicitor to defend broker.] (1) In an action of 
replevin against a broker, a person who, at the 
time of the distress, was in partnership with such 
broker, but who, at the time of the trial, had ceased 
to be liis partner, is a competent witness for him. 

(2) In such action, if it be proved that the land- 
lord employs the attorney to defend the broker, 
that is sufficient evidence of the brokers’ authority 
to distrain in the absence of any written warrant. — 
Duncan v. Meikleham (1827), 3 C. to P. 172, 
N. P. 

* 651 . - - — — Receipt of proceeds of seizure.] 

— Smith r. Birmingham Gas Co., No. 138, 
ante. 

552 . To receive rent & costs.] — Hatch v. 

Hale, No. 607, ante. 

053 . No authority to delegate to man 

In possession.] — Boulton v. Reynolds, No. 609, 

ante. „ . 

654. Statutory certificate — Effect of want of — 
Law of Distress Amendment Act, 1888 (c. 21), s. 7 — 
Distress by managing director for rent due to com- 
pany.] — Hogarth v. Jennings, No. 140, ante. 

055 . Seizure of goods of third 

party.]- -If a person, not holding a certificate 
issued under s. 7 of the Law of Distress Amend- 
ment Act, 1888 (c. 21 ), s. 7, levy a distress for rent, 
to, in so doing, seizes goods upon the demised 
premises which are not the property oi the tenant 
but of a third party, the owner of the goods is 
entitled to recover damages in respect of tho 
seizure of his goods from the landlord who has 
authorised the. distress. — Perring to Co. y. 
Emerson, [1906] 1 K. B. 1 ; 75 L. J. K. B. 12 ; 
93 L. T. 748 ; 51 W. It. 47 ; 22 T. L. It. 14 ; 50 
Sol. Jo. 14, D. C. 

656. Managing director acting as bailiff— With- 
out certificate — Liability for trespass.] -Hogarth 
v. Jennings, No. 140, ante. 

C. Appointment. 

657. By corporation — Without deed or warrant.] 

— Held : conusance as bailiff to a corpn. without 
showing how incorporate, or that he had a precept 
in writing, was good. — Manby v. Long (1683), 

3 Lev. 107 ; 83 E. R. 600. , „ 

Annotations Refd. East London Waterworks Co. v. 

Bailey (1827), 4 Bin*. 283; Smith v. Birmingham Gas 

Go. (1834). 1 Ad. & El. 526. 
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q. Authority — From mortgagee — 
Liability of mortgagee.]— Mtgees., by 
their warrant, authorised their bailiff 
to distrain tho goods of the mtgor. 
upon the mortgaged premises for 
arrears due under the mtge. Tho 
mtgor. being dead, the bailiff seized 
the goods of a stranger upon the 
premises : — Held .* he was acting 


within the scope of his authority, as 
agent for a principal, in making the 
seizure upon tho premises, & the 
mtgeoH. were liable for his act.-- 
McBiupk v. Hamilton Provident to 
Loan Society (1898), 29 O. K. 161. — 
CAN. 

r. From receiver .] — An appli- 

cation on the part of a receiver to 


! stay proceedings, In an action brought 
' against his bailiff by a tenant for 111 
troating a distress, will be refused with 
costs, where there is no affidavit of 
distinct admission by tho receiver# 
that he had authorised the bailiff to 
do the act complained of. Senible : a 
receiver can authorise a bailiff to make 
a distress. — B irch v. Oldis (1837), 
1 Sau. to So. 146. — IR. 
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Sect. 10. — Levying the distress: Sub-sect. 2, C. 9 1). 
& E . ; su b -sect. II.] 

658. .] — Gary v. Matthews (1088), 

cited, 1 8alk. at p. 191 ; 91 E. It. 173. 

Annotations : — Held. Anon. (1700), 1 Salk. 191 ; Smith v. 

Birmingham Cias do. (1834), 1 Ad. & El. 526 ; Wells v. 
Kingston-upon-Hull Corpn. (1875), 41 L. J. U. I*. 257. 

659. .] — Smith v. Birmingham Gas 

Go., No. 138, ante. 

660. By county court judge of any district.] — 

ITnder Agricultural Holdings Act, 1883 (c. 01), 
68. 52, 01, if the distress bailiff has the authority 
of a county ct. judge, though not the judge of the 
district where the holding is situated, it is sufficient 
compliance with the Act. — lie 8anders, Ex p. 
8eiuihant (1885), 54 L. J. Q. B. 331 ; 52 JL. T. 
510 ; 49 J. P. 582, 11. G. 

.] — See, now , Law of Distress Amendment 

Act, 1888 (c. 21 ), s. 7. 

I). 1 /lability to Landlord. 

661. For loss sustained by landlord — Damages 
for excessive distress.] — M euson v. Mapleton, 
No. 073, post. 

^ 662. — 7 - Goods lost through negligence.] — 

White r. IJeywood (1888), 5 T. L. B. 115. 

E. Liability of Landlord for Acts of Bailiff. 

663. General rule — Effect of disclaimer.] — A 
landlord distraining is prhnd facie liable for the 
act of his bailiff in taking goods privileged from 
distress, though they never come to his hands. 
But if, when he knows the circumstances, lie dis- 
claims & repudiates the act, he is not bound by it. 
— Hurry v . Kickman & Sutcliffe (1831), 1 
Mood. & it. 120, N. P. 

Annotations Dbtd. Nownham r. Stevenson (1850), 16 
L. 'J 1 . (). S. 469. Distd. Carter v. St. Mary Abbotts, 
Kensington, Vestry (1899), 63 J. V. 487. Reid. Freeman 
v. 1 tosher (1849), 13 Jur. 881. 

664. Effect of knowledge or ratification.] 

— A landlord authorised bailiff's to distrain for 
rent due to him from his tenant of a farm, directing 
them not to take anything except on the demised 


premises. The bailiffs distrained cattle of another 
person, supposing them to be the tenant’s, beyond 
the boundary of the farm ; the cattle were sold, & 
the landlord received the proceeds : — Held : the 
landlord was not liable in trover for the value of 
the cattle, unless it were found by the jury that he 
ratified the act of the bailiffs with knowledge of 
the irregularity, or that he chose, without inquiry, 
to take the risk upon himself, & to adopt the whole 
of their acts. — Lewis v. Head (1845), 13 M. & W. 
834 ; 14 L. J. Ex. 295 ; 1 L. T. O. 8. 419 ; 153 
E. R. 350. 

Annotation s: — Apld. Freeman v. Kosher (1849), 13 Q. B. 

780. Consd. mtHolcr v. Lemoyne (1858), 28 L. J. C. P. 

103. Folld. Carter r. St. Mary Ahbotts, Kensington, 

Vestry (1899), 63 J. P. 487. Refd. Lowe v. Burling, 

11906) 2 K. B. 772. 

665. .] — A principal is not liable in 

trespass for the act of his agent unless he authorises 
it beforehand or subsequently assented to it with 
knowledge of what had been done. Therefore, 
where, in an action of trespass against a landlord 
it appeared that he gave a broker a warrant to 
distrain for rent, & the broker took away & sold 
a fixture, & paid the proceeds to deft, who received 
them without inquiry, but without knowledge 
that anything irregular had been don e: — Held: 
no such authority or assent appeared as would 
sustain the action. — Freeman v. Kosher (1819), 
13 Q. B. 780 ; 18 L. .1. Q. B. 340 ; 13 L. T. O. 8. 
138, 188 ; 13 .Jur. 881 ; 110 E. R. 1102. 

AnnoUdiom : — Apld. Carter v. St. Mary Abbotts, Kensington, 

Vestry (1899), 63 J. P. 487. Refd. Collett v. Foster (1857), 

2 II. & N. 356 ; Pidgeon a. Legge (1857), 21 J. P. 713 ; 

Becker v. Itiebold (1913), 30 T. L. K. 142. Mentd. 

Newnham v. Stevenson (1850), 1G L. T. O. S. 469. 

666. .j — Haseleu v. Lemoyne, No. 

045, ante. 

667. For what acts landlord may be liable.] — A 

landlord authorising a broker to distrain is liable 
for his misconduct in distraining excessively, not 
selling for the best price, making extortionate 
charges, & not depositing the overplus with the 
sheriff or constable for the tenant’s use. — Dawe 
v. Gloud & Dunning (1849), 11 L. T. O. 8. 155. 


PART II, SECT. 10, SUB-SECT. 2, ~E. 

664 i. Central rule, — Effect of know- 
ledge or ratification .] — Distress was 
made more than nix months after, but. 
under a warrant, given to the bailiff 
four weeks before, the expiration of the 
tenancy, & Micro was no direct evidence 
that the landlord was aware of the 
illegal act of his bailiff in seizing at the 
time ho did ; hut he learned of the 
fact of seizure after it had been made 
Sc before the sale, which ho allowed 
to go on without making any inquiry 
so far as the evidence showed, & after- 
wards accepted the proceeds of tho sale : 
— Held : the proper tlnding of fact, was 
that the landlord either ratified tho 
bailiff’s illegal act with knowledge of 
the circumstances or moant to take 
upon himself without inquiry the risk 
of any irregularity the bailiff might 
have committed & to adopt all the 
bailiff’s acts, & tho landlord was liable 
for the damages suffered by tho 
tenant. —Pick r. Winkler (1899), 
12 Man. L. IX. 624.— CAN. 

664 ii. .)— An actiou for 

illegul distress should bo brought 
against tho bailiff who committed the 
act complained of Sc not against tho 
person whose bailiff he is, unless it is 
shown that the said person authorised 
the wrongful act or sanctioned Sc 
ratified it. after it came to his knowledge 
or unless he chose to take upon him- 
self without Inquiry tho risk of any 
irregularity which the bailiff may have 
committed & to adopt, all his acts. — 
&arr t\ Confederation Life Ahhocn . 
(1915), 31 W, L. 11. 18 ; 8 W. W. It. 
8 Bask. L. It. 159.— CAN. 


s. For what acts landlord may he 
liafdc — Seizing goods of stranger .] — 
Whcro there has been any irregularity 
iu a distress, & the chattels of a third 
person have, by the mistake of the 
agent selling, been sold, though they 
had not been seized, tho landlord is 
not liable to such third person, unless 
ho authorised such sale, or accepted 
the proceeds, with full knowledge of 
what had been done. — P eck r. Smith 
(1878), 4 V. L. K. 16.— AUS. 

t. Seizure of goods removed 

from demised jtrcmiscs .] — When a 
bailiff, authorised to distrain upon 
goods on the demised premises, seizes 
these goods after their removal to 
other premises, the landlord is not 
liable for such seizure unless facts are 
proved showing that he authorised or 
ratitied it. It is not sufficient to show 
that the landlord could have done so. — 
Bussell i\ Laidley (1895), 21 V. L. It. 
179.— AUS, 

a. Extortionate charges hy 

bailiff .] — A count charging the land- 
lord with Willing tho goods for extor- 
tiouato & Illegal charges, cannot, be 
sustained, for tho charge of extortion 
lies only against tho bailiff who 
received the fee. — Nichols v. Mooney 
(1844), 1 U. C. It. 199.— CAN. 

b. Seizing privileged goods .] — • 

In trover against a laudlord for goods 
alleged to have boon taken by his 
bailiff under a distress for rent., some 
of which wore not distrain able Sc were 
not included in the inventory, a vordict 
was found for pltf., though the bailiff 
swore that the goods claimed were 
not taken : — Held : as the only ques- 


tion at tho trial was whether such goods 
were takon, tho landlord was liable for 
tho act of his bailiff. — Myers v. 
Smith (1858), 4 All. 203.— CAN. 

c. .] — Under a land- 

lord’s distress warrant tho county ct. 
bailiff purported to seize a tenant's 
crops. The bailiff had previously 
seized t he crops under execution & at 
the time of the distreHH was already in 
possession on behalf of the execution 
creditors. From tho grain there was 
realized & paid the landlord’s claim 
for rent Sc other preferential claims, 
thero being nothing left to apply on 
the executions. In an action by the 
tenant against the landlords for 
alleged illegal Sc excessive distress : — • 
Held : as goods in the custody of tho 
law are not distrainable for rent., Sc as 
at. the time of the purported distress 
the grain was legally in the bailiff’s 
custody as county ct. bailiff. Sc as 
in the distress warrant the bailiff was 
“ prohibited from distraining on any 
property not legally liable to distress 
tor rent,” tho landlords would not be 
responsible for tho bailiff’s act of 
distress unless with knowledge they 
ratified what ho had done. — McCloy 
v. COX, 11921) 2 W. W. 11. 790— CAN. 

d. .) — Deft., landlord, 

issued his warrant to his bailiff to 
distrain the goods Sc chattels of his 
tenants ; the bailiff seized goods upon 
the demised premises which pltf. had 
sold to the tenants by a conditional 
sale under the Conditional Bales Act. 
The bailiff declined to give up the goods 
Sc deft, did not direot him to do so. 
Vltf. sued in detinue & trover : — 
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888. .] — Cooling v . Fearon (1854), 23 

L. T. O. S. 158. 

869. Seizing privileged goods.] — Hurry v, 

Rickman & Sutcliffe, No. ($83, ante. 

670 . Seizing cattle of stranger — Not on 

demised premises.] — Lewis v , Read, No. 
ante, 

67 1. Seizing fixture.] — Freeman v, 

Rosher, No. 665, ante . 

672. Failure to give copy of charges & 

costs — Distress Costs Act, 1817 (c. 93).] — By sect. 6 
of the above Act, it is enacted that “ every 
broker, or other person, who shall make & levy 
any distress whatsoever, shall give a copy of his 
charges, & of all the costs, etc., of any distress, 
to the person on whose goods & chattels any 
distress is levied ” : — Held : a landlord who does 
not personally interfere in the distress, is not 
liable for the neglect of the? broker employed by 
1dm to make a distress, in not delivering a copy of 
the charges of the distress. — Hart v , Leach 
(1836), 1 M. & W. 560 ; 2 Gale, 172 ; Tyr. & Gr. 
1010 ; 5 L. .1. Ex. 244 ; 150 E. R. 558. 

673. Excessive distress — Unauthorised 

costs & charges.]— -Deft, was employed by pltf. 
to levy a distress for rent on the goods of pltf.’s 
tenant for £15. Deft, realised £20 11*. <fe de- 
ducted £6 1*. for the costs & charges of the distress, 
which was more than is allowed by 57 Geo. 3, 
c. 03. The tenant claimed damages from pltf. 
for the excessive distress, & pltf. paid him £6 1*. : — 
Held : pltf. was entitled to recover from deft, the 
amount pltf. had paid the tenant in satisfaction 
of his claim for excessive distress. — Megson v, 
Mapleton (1883), 49 L. T. 711 ; 32 W. R. 318, 
D. G. 

674. Landlord a corporation — Appointment not 
under seal.] — Smith v . Birmingham Gas Co., 
No. 138, ante. 

675. Evidence of — Presence of landlord with 
broker — Wrongful entry & distress.] — Moore v , 
Drinkwater, No. 310, ante. 


Sub-sect. 3. — The Entry. 

676. General rule.] — (1) A bailiff in order to 
effect a distress for rent in a house, went through 
the next house, & into the yard at the back, lie 
then climbed over the wall into the yard of the 


house in which he was directed to distrain, & 
entered & distrained : — Held : a lawful distress. 

(2) The sole question is wliat limitations on the 
right of the landlord to go on the premises & 
distrain the law imposes on him. He cannot go 
into any building or into any house if he can only 
do so by breaking into it. He can go in at the 
door which is the most obvious way of entering, 
but, further, he can get in by a window if it is left 
open (Lord Esher, M.R.). ' 

(3) This law is applicable to any building into 
which the landlord wants to get for the purpose 
of distraining such as a warehouse, a stable, or 
a barn. Thus, supposing he enters a curtilage 
without breaking anything, still he cannot break 
into any stable or building within the curtilage 
which is locked (Lord Esher, M.R.). 

(4) A landlord may enter the demised premises 
to levy a distress may commit in so doing an 
act which in any one else would be a trespass, 
provided that he does not break open any outer 
door (Lopes, L.J.). — Long v, Clarke, [1891] 
1 Q. B. 119 ; 63 L. .1. Q. B. 108 ; 69 L. T. 651 ; 
58 J. P. 150 ; 42 W. R. 130 ; 10 T. L. R. 71 ; 38 
Sol. .lo. 55 ; 9 R. 60, C. A. 

677. Outer fences & walls — Must not be broken.] 
— A fence cannot be broken down to distrain for 
rent. — Harvy v, Oldfield (1673), 1 Freem. K. B. 
339 ; 89 E. R. 252. 

678. Climbing over.] — - Eldridge v , 

Stacey, No. 941, post, 

679. .] — A landlord in making a 

distress got over a fence or wall of from live to 
eight feet high at the back of the tenant’s house, 
such being the only means of effecting an entrance, 
as the front door was locked : — Held : such a mode 
of entry was illegal. — Scour v. Buckley (1867), 
16 L. T. 573. 

Annotation: — Dbtd. Long v. Clarke, [1894] l Q. B. 119. 

680. .] — Long v, Clarke, No. 676, 

ante, 

681. Through boarded floor — Without celling.] 

— A landlord who occupied an apartment over a 
mill demised to his tenant, from which it was 
divided only by a board ed floor without any 
ceiling, took up the floor of his own apartment 
& cm tori ng through the aperture distrained for 
rent : — Held : trespass would not lie against him. 
— Gould v, Bradstock (1812), 4 Taunt. 562 ; 128 
E. R. 450. 

Annotation : — Refd. Nash v, Lucas (1867), 8 B. & 8. 531. 


Held : thoro being nothing to evidence 
or indicate any ratification of the 
seizure by deft, he was not liable. — 
Mack v. Brash (1921), 67 D. L. It. 35 ; 
51 O. L. It. 221— CAN. 

e. — — Unlawful entry by bailiff.] 
— Pltf. '8 & the adjoining house were 
under one roof, aw were also the 
kitchens In the rear, over which there 
was a dark loft, which was undivided, 
& acceHS to which was through a trap 
door In the coiling of each kitchen. 
The bailiff, acting under a distress 
warrant, delivered to him by the land- 
lord, entered the adjoining house, got 
through the trap door in that house 
into the loft, & then removing the 
trap door in pltf.’s house, descended 
into the kitchen, & distrained : — Held : 
the distress was illegal, the landlord 
was liable for the bailiff’s act. — 
Anulehart v. ItATJIIKR (1876), 27 
C. P. 97.— CAN. 

f. Wilful <£• unauthorised acts.] 

— A landlord is not liable in trespass 
for the wilful & unauthorised acts of 
his bailiffs, committed in the conduct 
of a distress. — T hynne v. Russell 
(1838), 1 Jebb & S. 155.— IR. 

g. Abandonment of distress — Sub- 
sequent seizure by bailiff.] — Where a 


distress for rent was made upon the 
goods of pltf. R. by two of defts. in 
Dee. : — Held : they had no right to 
remove the goods in the following 
July, the distress having been aban- 
doned, & deft. S. was not res mnsible 
for the removal of the goods in July, 
by the other defts., her bailiffs ; her 
warrant did not authorise them to 
commit an illegal act. — Ritchie v. 
Snider (1914), 28 W. L. It. 735 ; 17 
D. L. R. 31.— CAN. 

PART II. SECT. 10, SUB-SECT. 3. 

876 i. General rule .] — Entry into a 
house or premises to distrain for rent 
must be made in the usual & customary 
manner in which persons go Into such 
premises, & no force or unusual moans 
must be employed. It is an illegal 
entry for a bailiff to climb over a back 
yard fence six feet high & then enter 
the house by an open door. — Ex p. 
Williams (1893), l¥ N. 8. W. L. R. 
395.— AUS. 

876 ii. .] — Bailiff may use force 

necessary to ascertain if door is fas- 
tened. — McKinnon v. McKinley 
(1858), 1 P. E. I. 113.— CAN. 

676 ill. .] — An entry by a bailiff 

under a distress warrant for rent must 


be through the ordinary & natural 
means of ingress to the place where 
tho distress is about to bo made. — 
Anqlehart v . Rathikr (1875), 27 

C. P. 97.— CAN. 

h. Throuyh another person's pre- 
mises.] — D. was teuanb of one part of 
a building & B. of the other. The 
parts wore separated by a partition 
in which was a door at ono time used 
in common, but B. had fastened it 
with a hook on his side & iltted into 
It the frame of a second door against 
which he placed a case of type. A 
bailiff with a distress warrant against 

D. for rent could not obtain entrance 
to his premises by the ordinary mode. 
Ho went on the premises occupied by 
B. & induced him to remove or allow 
to be removed the ca£e of type & the 
extra door, & then entered II. 's 
premises by lifting the hook on the 
door in the partition & opening that 
door. He levied the distress, & in an 
action by D. claiming damages for f 
illegal distress & trespass : — Held : B., 
having the right to remove the obstruc- 
tion to entrance into the other part of 
tho building it was immaterial whether 
he did so himself or allowed the bailiff 
to do it ; & that after such removal 
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Sect, 10 . — Levying the distress : Sub-sects. 3 ci* 4.] 

682. Outer door — May be entered If open.] — A 

landlord has a perfect right to enter a house 
through the outer door, if that door be open, for 
the purpose of making a distress ; but lie has no 
right to get through the window, or force open 
the outer door for that purpose, & if lie does, he 
will be liable to the tenant for breaking <& entering 
his house as any other trespasser. 

Where the landlord gave a distress warrant to 
a bailin', who went with it to the front door, & the 
landlord then with one of his servants went round 
to the back of the house & got into it through a 
window & ordered his servant to go to the front 
door, <S: let in the bailin', but the tenant thereupon 
declared that he would blow out the brains of any 
man who opened the door, but that he would let 
in the bailin' himself, which he accordingly did, 
& the bailiff then entered, & made a distress, the 
trial judge expressed a strong opinion that the 
entry by the bailiff must be considered the com- 
mencement of the distress, told the jury, that if 
they were of this opinion, the distress & subsequent 
proceedings were legal. & that pltf. would only 
be entitled to damages in respect of the illegal 
entry at the window.— Budd v. Pyle (1810), 10 
.1. P. 203, N. P. 

683. May not be forced.]— B udd v. Pyle, 

No. 082, ante. 

684. —Stable door without curtilage.] — 

A landlord cannot break open the outer door of a 
stable, though not within the curtilage, to levy an 
ordinary distress for rent. — Brown v. Glenn 
(1851), 10 Q. B. 251 ; 20 L. J. Q. B. 205 ; 10 
L. T. O. 8. 311 : 15 .lur. 180 ; 117 E. R. 870. 

Annotations : — Consd. American Concentrated Must Corpn. 

r. 11 cm dry (1893), 92 L. .1. Q. 13. 388. Held, llodder v. 

Williams, 1 1895 J 2 Q. 11. 903. 

685. Warehouse door within court- 

yard.] -A landlord’s broker entered upon demised 
premises to distrain for rent. Being already 
peaceably & lawfully in a courtyard which formed 
part of the demised premises, lie then broke the 
main & outer door of a warehouse abutting on the 
courtyard, also part of the* demised premises, & 
there; distrained upon certain goods. In an 
action by pltf. who was the tenant & occupier of 
the courtyard & warehouse, for trespass for break- 
ing the door of the warehouse : -Held : the door 
of the warehouse was an “ outer door ” within 
the meaning of the principle that outer doors may 
not be broken, A the fact that the broker was 
already lawfully within the demised premises did 
not give* him tiie right to break open the door of 
the warehouse. — American ( -oncentrated Must 
Corpn. v. Hendry (1893), 02 L. J. Q. B. 388 ; 
08 L. T. 712 ; 57 J. P. 788 ; 9 T. L. R. 445 ; 37 
Sol. Jo. 475 ; 5 R. 331, 0. A. 

Annotations : — Distd. Long v. Clarke, 11894] 1 Q. B. 119. 

Retd. Hodder v. Williams, 11895] 2 Q. 13. 993. 

686 . ,1 — A bailiff, employed to levy 

a distress for rent in arrear, illegally broke in the 
front door ; he then seized the furniture, but 
before selling it left the house, &, being refused 


admittance on his return, made no attempt to 
regain possession. Subsequently the landlord put 
in a fresh distress in respect of the same rent by a 
different bailiff acting under a fresh distress war- 
rant who seized the furniture, which was replevied 
before sale by the owner : — Held : the proceeding 
under the first distress warrant was a trespass ab 
initio & void as a distress, & the landlord, having 
had no opportunity of satisfying his claim for 
rent by means of that proceeding, could lawfully 
distrain under the second warrant for the same 
rent. — Grunnell v. Welch, [1906] 2 K. B. 555; 
75 L. J. K. B. 657 ; 95 L. T. 238 ; 54 W. R. 581 ; 
22 T. L. R. 688 ; 50 Sol. Jo. 632, C. A. 

687 . — ■ — Opened by third party — After illegal 
entry by window.] — Nash v. Lucas, No. 693, 
•post. 

688. How lawfully opened.] — A landlord, 

in order to distrain, may open the outer door by 
the usual means adopted by persons having access 
to the building, <fe therefore he may open it by 
turning the key, by lifting the latch, or by drawing 
back the bolt. 

Qu. : where the outer door is broken open, 
whether the distress is void. — Ryan v . Shilcock 
(1851), 7 Exch. 72 ; 21 L. J. Ex. 55 ; 18 L. T. O. S. 
157; 16 J. P. 213; 15 Jur. 1200 ; 155 E. It. 
861. 

Annotations: — Reid. Sandon v. Jervis (1859), K. B. & E. 

942 ; Nash v. Lucas (1867), L. It. 2 Q. B. 590 ; American 

Concentrated Must Corpn. v. Hendry (1893), 92 L. .). Q. B. 

388. Mentd. Lewis v. Owen (1893), 10 T. L. It. 39. 

689. Inner door — May be forced.] — If the 

outer door of a house be open one may break an 
inner door to distrain. — Browning v. Dann (1 735), 
Ijee temp. Hard. 167 ; Bull. N. P. 7th ed., 61 c ; 
95 E. It. 107. 

690. Closed window — May not be broken open.] 

— Budd v. Pyle, No. 682, ante. 

691. .] — Hancock v. Austin, No. 

75, ante. 

092. - —.] — A declaration alleged that 

deft, broke & entered a dwelling-house of pltf., 
seized divers goods & chattels, carried them away, 
& converted them to his own use. Plea, not 
guilty by Distress for Rent Act, 1737 (c. 19), 
s. 21. Deft., who was landlord to pltf., from 
whom rent was due to him, had, in order to make 
a distress, entered on pltf.’s promises by forcibly 
breaking in a window, & seized & sold his goods : — 
Held : (1 ) this mode of entry on the premises being 
unlawful in itself rendered deft, a trespasser ab 
initio; (2) pltf. was entitled to recover the full 
value of the goods, & not that value minus the 
sums due for rent. — Attack v. Bramwell (1863), 
3 B. & S. 520 ; 1 New Rep. 315 ; 32 L. J. Q. B. 
146 ; 7 L. T. 740 ; 27 J. P. 629 ; 9 Jur. N. 8. 892 ; 
11 W. R.309; 122 E. R. 196. 

Annotation : — Folld. Grunnell v. Welch, [1905] 2 K. B, 050. 

(Sec [1906] 2 K. B 555.) 

693 . Shut but not fastened.] — An 

entry into a house, for the purpose of distraining, 
by opening a window which is shut but not 
fastened, is unlawful. 

A broker went with a warrant of distress for 


entrance to IVs prcmlnoH was made 
without a breaking, Sc the distress was 
legal. —McKay r. Douglas (1919), 57 
3. C. II. 453 : 44 I). L. It. 570. — CAN. 

682 i. Outer door — May be entered if 
opt w.j — 1<\ occupiod rooms in a building 
owned by S, having absconded from 
t he province, H. distrained for rout. duo. 
When the distress was made the rooms 
were vacant. 'Hie bailiff found tho 
key in the hall outride, opened the 
door, made tho distress, ft sold tho 
goods : — Held : the door ro opened 
was the outer door of the premsea 


leased, tho distress was void, Sc no 
title was conveyed by the sale. — 
Miller v. Oukray (1893), 25 N. S. it. 
537.— CAN. 

683 i. May not be forced .] — 

Breaking open a tenant’s building or 
bouse in order to distrain for rent, 
renders the distress illegal Sc not 
merely irregular. — Bussell v. Buck- 
ley (1885), 25 N. B. it. 204.— CAN. 

883 U. .] — A door con- 

necting a suito of rooms occupied 
exclusively by a tenant in an apartment 
house with a hall used in common by 


the tenants of different suites in the 
building & leading to the main entrance 
to the budding is an “ outer door,” 
which may not be broken open by a 
landlord in making a distress for rent. 
— Welch v. Kracovsky, [1919] 3 
W. W. H. 301.— CAN. 

683 iii. .] — Breaking open 

the outer door of a dwelling-house to 
distrain for rent, does not render the 
distress void. Sc is no answer to an 
avowry for rent in arrear, in an action 
of replevin for the goods. — M yers v. 
Smith (1858), 4 All. §07.— CAN. 
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rent to the demised premises, the front door of 
which he found fastened. In the course of the 
day a man in the employ of the landlord was 
allowed by the tenant to enter at the front door, 
in order to get access to the area for the purpose 
of removing & repairing a grating over it which 
was in a dangerous state. While the repairs were 
going on the tenant left the house, having fastened 
both the front & area doors, & the man who had 
got into the area to refix the granting, having 
reflxed it found himself unable to get out. The 
broker suggested to the man to try the window 
which oi^ened into the area & was closed. The 
window was found to be unfastened, & the man 
pulled the sash down, got into the house, & un- 
fastened the front door from the inside. On the 
front door being thus opened, the broker entered 
& distrained : — Held : the transaction must be 
taken as one, &, as the entry was by opening a 
window, the distress was unlawful. 

Qu. : whether, if the door had been unfastened 
& opened by an independent third person, the entry 
by the broker would have been lawful. — Nash v . 
Lucas (1807), L. li. 2 Q. 13. 590 ; 8 13. & S. 581 ; 
32 J. P. 28. 

Annotation: — Refd. Crabtree v. Itobinson (1885), 15 

Q. B. D. 312. 

694. Open window — May be entered.] - - An entry 
to make a distress through an open window is 
lawful. — Tutton v . 1)auks> Nixon v. Freeman 
(1 860), as reported in 5 II. & N. 017 ; 157 E. U. 
1338. 

Annotation : — Refd. Nash v, Lucas (18G7), L. It. 2 Q. B. 

590. 

695. Further opening to admit 

dlstrainor.j — Entry into a house for the purpose 
of distraining may lawfully be made by further 
opening a window which is partly open.- -Crab- 
twee v. Robinson (1885), 15 Q. 13. D. 312; 54 
L. J. Q. B. 544 ; 50 J. P. 70 ; 33 W. It. 930, I). 0. 

696. Skylight.] — When a bailiff 

effects an entrance by an open skylight & distrains 
the distress is not illegal. — Miller v. Terr (1893), 
9 T. L. It. 515, C. A. 

097. .] — Long v. Clarke, No. 070, 

ante, 

698. Re-entry — What amounts to — Previous 
forcible entry not a distress.]— (1 ) The assistants 
of a sheriff’s officer, for the purpose of executing 
a writ of fi. fa. illegally entered pltf.’s premises on 
a Sunday by breaking open a window. They 
afterwards by the officer’s direction, abandoned 
possession on the Monday following. On the 
Thursday after, the officer himself entered the same 
premises to execute a distress warrant : — Held : 
he was not debarred by the act of his assistants 
from selling the goods when seized on the second 
occasion. 

Qu. : whether the officer would have been liable 
if the illegal entry of his assistants on the Sunday 
had facilitated his own entry on the Thursday, <te 
he had availed himself of such illegal entry. 

(2) The declaration stated that deft, on Mar. 0, 
1853, broke & entered the dwellinghouse & pre- 
mises of pltf. & continued & remained therein a 
long space of time, to wit, eight days : — Held : 
evidence was admissible of an entry on the day 
first named, & also on a subsequent day, although 
deft, had, after the first entry, left the premises 
without intending to return. — Perctval v. Stamp 


(1853), 9 Exch. 107 ; 2 0. L. R. 282 ; 23 L. J. Ex. 
25 ; 22 L. T. O. S. 90 ; 18 .!. P. 105 ; 2 W. R. 14 ; 
150 E. R. 71. 

Annotation : — Mentd. Hooper ?\ Lane (1857), 0 II. L. Cats. 

443. 

699. Forcible re-entry — Justification of — • 
Forcible expulsion.] — E agleton v. Guttertdge, 
No. 132, ante. 

700. Doors locked in temporary 

absence of bailiff - No abandonment of distress.] — 

Bannister v. Hyde, No. 945 post. 

701. After long delay.] -A broker’s man 

having taken possession of property under a dis- 
tress for rent, after remaining two days left the 
house in a state of exeitment bordering on insanity. 
The landlord thinking that his leaving had been 
procured by the drugging of his liquor by the 
parties in the house, but which was not proved, 
six days after broke into the house <fc took away 
the goods, without any previous demand of admis- 
sion : — Held : he had no right to enter again after 
so long a delay, & the owner of the goods might 
maintain trover for them.— -R ussell v. Rider 
(1834), 0 0. <& P. 410, N. P. 

Annotation : — Refd. Bannister i>. Hyde (1800), 1 L. T. 438. 

702. What prior “ possession ” 

necessary.] — Although in levying a distress, when 
a person has once obtained peaceable possession 
of the premises, & been forcibly put out of them, 
ho may legally break open a door or window for 
the purpose of regaining possession ; yet when a 
person has merely got his foot & arm between the 
door & the lintel, or by putting a pair of shears 
between the door <fc the lintel has prevented its 
being closed, this is not a “ possession ” such as 
will entitle him to break open a door or window 
for the purpose of gaining admission to the house, 
&, therefore, a distress made under such circum- 
stances is illegal ah initio. — Boyd v. Profaze 
(1807), 10 L. T. 431, N. P. 

703. Confusion of goods seized — Rights of 

owner.] — A bailiff having distrained in a dwelling- 
house, &• remained there in possession longer than 
five days, & being then expelled, & afterwards 
retaking the goods distrained upon, finding them 
off' the premises, but along with others not included 
in the distress i—Hcld : the doctrine of confusion 
of property did not apply to preclude the owner 
from bringing trespass. Qu. : whether the dis- 
tress was not at an end, & whether trespass would 
not lie for the retaking.— Smith v. Tour (1802), 
3 E. & F. 505. 

704. Anticipated resistance - Presence of police 
officer.] — (1) In making a distress for rent, cir- 
cumstances may occur which may require the 
presence of a police officer, but to justify the land- 
lord in calling him in, it must be shown that his 
presence was rendered necessary either from threats 
of resistance or the apprehension of violence, etc. 

(2) If a landlord be lawfully on his tenant’s 
premises for the purpose of making a distress, he 
may put up a bill in the window for the purpose 
of letting them, without thereby making himself 
liable as a trespasser. — S kidmore v. Booth (1834), 
6 C. & P. 777, N. P. 

Sub-sect. 4. — Seizure. 

705. May be actual or constructive.] — C ramer 
k v. Mott, No. 252, ante . 

is until tho rent is paid, Sc tho rent is 
never paid Sc the furniture is kept 
locked in the room, a legal distress 
iH made. — N ational Trust Co., Ltd. 
v. Lkichon & Lineiiam’s Executors 
(1916), 33 W. L. It. 587 ; 9 W. W. It. 
1132 ; Alta. L. Jt. 2 15.-— CAN. 


PART II. SECT. 10, SUB-SECT. 4. 

705 I. May be actual or constructive.] 
— An actual seizure of tho goods is not 
neoessary to constitute a distress. Any 
act or word expressive of a present 
intention to assume control of the goods 


is sufficient.— -D k Grouchy v. Hivret 
(1890), 30 N. B. Jt. 101. —CAN. 

705 li. .] — Whore a landlord’s 

agent presents a bill for arrears of 
rent, at tho same timo stating that the 
furniture will have to remain where it 
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Distress. 


Seel. 1 0. — Levying the distress : Sub-sects . 4 

706. What amounts to a seizure — Laying hands 
on some goods in name of all.] — Dod v. Monger, 
No. 1045, post . 

707 . Written notice that distraint had been 

made.] — Where a landlord’s agent went upon the 
tenant’s premises, walked round them, Sc gave a 
written notice that he had distrained certain goods 
lying there for an arrear of rent, & that unless the 
rent was paid, or the goods replevied within five 
days, they would be appraised Sc sold, Sc then went 
away, not leaving any person in possession : — 
Held ; this was a sufficient seizure to give the 
tenant a right of action for an excessive distress ; 
Sc quitting the premises without leaving any one 
in possession was not an abandonment of the 
distress, Distress for Kent Act, 1738 (c.19), s. 10, 
giving the landlord power to impound or otherwise 
secure on the premises goods distrained for rent 
arrear. 

As between these parties there was an original 
seizure ; Sc there was not an abandonment ; for 
since Distress for Kent Act, 1738 (e. 10), the land- 
lord may keep the goods on the premises. The 
case might have been different, had the question 
arisen between the landlord Sc an execution- 
creditor, or a purchaser for valuable consideration 
without notice, for the landlord might perhaps 
be considered to have lost his right as against 
third persons if he neglected to give reasonable 
notice of it (Littlkdale, .1.). 

Semitic : as between the landlord Sc the tenant, 
it is not necessary for a person to be left in 
possession of goods distrained for rent, Sc left on 
the premises. The tenant meddling with such 
goods would be liable to punishment for pound 
breach, provided the facts did not show any 
intention on the part of distrainor to abandon the 
distress. — Swann v. Falmouth (Earl) (1828), 
8 B. & 0. 450 ; 2 Man. & Ry. K. B. 534 ; 0 
0 1,. J. O. 8. iv, B. 374 ; 108 E. R. 1112. 

Annotations : — Consd. Thomas v. Harries (1840), 1 Man. & G. 

695 ; Bannister v. Hyde (1860), 2 E. & Jfl. 627 ; Lumsden 

v. Burnett, 11898] 2 Q. B. 177. Reid. Hartley v. Moxham 

(1842), 3 Q. B. 701 ; Balls r. Thick (1845), 9 Jur. 304 ; 

Kirby r. Harding (1850), 16 L. T. O. 8. 504 ; Tennant v. 

Field (1857), 8 E. & B. 336 : Gladstone v. Padwick (1871), 

L. U. 6 Exch. 203 ; Jones i\ Beirustein (1899), 68 L. J. Q. B. 

267. 

708. Preventing removal of goods.] — A 

landlord, to whom rent was in arrear, hearing 
his tenant Sc a stranger disputing about the pro- 


perty of an article on the premises, early in the 
morning entered Sc said, “ The article shall not be 
removed till my rent is paid.” The stranger, 
nevertheless, removed the article. On the same 
day, after the removal, the landlord sent his broker 
to distrain for the rent : — Held : the distress was 
sufficiently commenced by the landlord to entitle 
him to the article in question. — W ood v. Nunn 
( 1828), 5 Bing. 10 ; 2 Moo. & P. 27 ; 6 L. J. O. 8. 
0. P. 198 ; 130 E. R. 902. 

Annotations : — Apld. Knowles r. Blake (1829), 5 Bing. 499 ; 

Werth v. London & Westminster Loan Co. (1889), 5 

T. L. It. 320. Folld. Cramer v. Mott (1870), L. It. 6 Q. B. 

357. 

709. .] — Cramer v. Mott, No. 252, 

ante. 

Subsequent removal Immaterial.] 

— Wkrth v. London Sc Westminster Loan Sc 
Discount Co. (1 889), 5 T. L. R. 521 , D. C. 
Annotation: — Reid. Perring v. Emerson, [1906] 1 K. B. 1. 

711 . Demand for payment — Payment 

under protest — Estoppel of tenant.] — A landlord’s 
broker went to the tenant’s house, Sc pressed for 
payment of rent alleged to be due, Sc £3 3.s. for 
expenses of the levy, but touched nothing, Sc made 
no inventory. The tenant paid him the rent Sc 
expenses under protest, on which he withdrew. 
In an action against the landlord for an excessive 
distress : — Held : deft, could not say there had 
been no actual distress. — H utchins v. Scott 
(1837), 2 M. Sc W. 809; Murp. & II. 191; 6 
L. J. Ex. 186 ; 150 E. R. 985. 

712. What does not amount to a seizure — 
Commencement of inventory- Subsequent abandon- 
ment on ground of mistake.]— -A. entered pltf.’s 
house, & said he had come to make a distress. Sc 
began taking an inventory ; but linding out he 
had made a mistake, left the house without re- 
moving any of the goods Held : what A. 
had done did not amount to making a distress. — 
Spice v. Webb Sc Morrth (1838), 2 Jur. 943. 
Annotation: — Consd. ("out ml Printing Works v. Walker & 

Nicholson (1907), 24 T. L. It. 88. 

713. Bailiff on premises a few hours — 

Pending collection of money for payment.] — A 

debenture issued by a co. contained a condition 
that the principal moneys should become payable 
if any of the property of the co. should be seized 
under a distress. A bailiff called at 10 a.m. at 
the co.’s shop with a warrant to collect a sum of 
£10 due for rent. The secretary of the co. tendered 
a cheque for £20, which was refused. The 
secretary then said that he would go Sc pay some 


706 i. What amounts to seizure — 
Laying hands on some good# in name of 
all.) — A distress may bo made by 

seizing one articlo In the name of the 
whole, but the whole must bo in the 
power of the distrainor ; he must know 
what articles are distrained & have 
power over them to take possession 
of them. — tie Meehan (1879), 6 Nfld. 
L. It. 172.— NFLD. 

k. Goods left by bailiff in 

custody of distrainee.) — A bailiff, under 
a distress warrant, entered 8c made an 
inventory of “ the several goods & 
chattels distrained by me, viz., in 
front shop, quantity of millinery/* 

etc., “ together with sundry articles 
on the premises/* The tenant then 
gave to tho bailiff the following 

receipt : “ 1 acknowledge to have 

received from G., bailiff, all the goods 
8c chattels in house No. 113/' etc., 
“ seized for rent," etc., “ to be delivered 
to him, the said bailiff, w’hen de- 
manded," etc. : — field : sufficient to 
constitute a distress executed. — Black 
v. Colkman (1878), 29 C. P. 507. — CAN. 

l. .3 — Where goods subject to 

the landlord's hypothec are attached 
on the leased premises under a judg- 


ment. for rent, a sufficient arreRt or 
prccclusio of the goods is made to 
maintain the landlord’s preference. — 
GoLimF.Hu v. Lubber’s Trustee 
(1911), T. P. D. 254.— S. AF. 

m. .] — The bailiff had gone 

to pltfs/ store, w r ho told him to pro- 
ceed 8c they would replevy, & they 
requested him to seize some barrels of 
spirits, which be did, 8c afterwards 
advertised them for sale in the usual 
manner ; he did not touch the casks, 
or leave any one in possession, or tako 
security for their production at the 
time of sale, relying, as ho said, on 
plt.fs.* assurnneo, & knowing that they 
intended to replevy : — Held : a suffi- 
cient seizure. — F inn v. Morrison 
(1856), 13 U. C. R. 568 — CAN. 

n. What does not amount to a 
seizure — Two visits by landlord — Neces- 
sity for inventory. ] — Pltf . was mtgee. of 
certain goods of one F., a tenant of 
his father, deft. C. The landlord oA 
Feb. 37, 1883, went to the house of the 
tenant, 8c declared that he seized every- 
thing for rent. He touched nothing 
& made no inventory. On Feb. 24, 
he went again & told the tenant's wife 
that the property had been seized for 


rent, & to let no one take anything 
aw r ay, when she promised to do her 
best for him. On Mar. 5, pltf. took 
possession under bis mtgo. 8c removed 
the goods. A bailiff went, the next 
day for taxes in arrear, 8c the landlord 
gave him a distress warrant to take 
goods for rent. The bailiff then took 
the goods which had boon removed, 8c 
on the tenant’s waiving an inventorv, 
advertising, etc., sold them within 
two days to a nephew’ of the landlord : 
• — Held : the landlord’s two visits of 
Feb. 17 8c 24, did not amount to 
a distress. — Witimbkll v. Giffard 
(1883), 3 O. R. 1— CAN. 

o. Necessity for seizure — Seizure 
may be in process of removal .) — To 
render the landlord's tacit hypothec 
effectual it is neeossary that the goods 
should he attached, & the general 
rule is that the attachment must take 
place while the goods are on the leased 
premises. If, however, the goods have 
been takon away, they may still be 
attached w'hile in the process of 
removal, unless they have been 
already delivered to a third person, 
who acquired them for value without 
notice of the landlord's claim. — 
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rates & t-lius obtain change. While he was gone 
the bailiff & his man remained in the shop. The 
secretary returned in a few minutes, saying that 
the collector would not take the cheque, & he left 
again to get it cashed at the bank. During his 
absence the bailiff went home, leaving his man in 
the shop. The bailiff returned at 2 p.m., & was 
paid the £10. He did not ask for any expenses : — 
Held : there had been no seizure under a distress, 
& therefore the principal moneys secured by the 
debentures had not become due. — ( -entral 
Printing Works, Ltd, v. Walker & Nicholson 
(1907), 24 T. L. it. 88. 

714. Necessity for seizure — To give landlord 
right of action for removal.] — No action will lie 
at the suit of a landlord for removing a tenant’s 
goods which have not actually been distrained. — 
Pool v . Okawcour (1884), 1 T. L. R. 1(55, C. A. 

Return of goods seized on promise to pay rent — 
Whether action lies for money had & received.] — 
Sec Contract, Vol. XII., p. 547, No. 4541. 


Sub-sect. 5. — Notice of Distress. 

A. In General, 

See Distress Act, 1(589 (c. 5) ; Distress (Costs) 
Act, 1817 (e. 93). 

715. Necessity for — At common law.] — Tan- 
CRED V. LeYLAND, No. 731, post, 

716 . Goods taken into private pound.] 

— Kerry v, IIardino, No. 732, post. 

717 . By Distress Act, 1689 (c. 5), s. 1 — 

Where sale intended.] — Trent v. Hunt, No. 154, 
ante. 

718 . Measure of damages.] — In 

case for sidling goods distrained for rent, without 
complying with the provisions of above Act, the 
damages are, t he value of the goods distrained, less 
the amount of rent due. — Whitworth v. Maden 
(1847), 2 Car. & Kir. 517. 

719. Service --Personal service sufficient.] — 
(1) If a distress be made of cattle for arrears of 
rent on land lying within different hundreds, 
the constable of the hundred where the distress 
was driven & impounded is the proper officer to 
swear the appraisers under Distress Act, 1(389, 
c. 5 ; <fe a sale by the distrainor or his bailiff, 
though neither sheriff, under-sheriff, or constable 
be present at the sale, for the price at which they 
were appraised, is good ; for it- shall be intended 


the best price unless the contrary appear ; & if 
the goods distrained be not the proper goods of 
the tenant, the owner cannot bring an action of 
trover to recover them back, if the distrainor gave 
him notice of the distress five days before the sale, 
for he might have replevied them ; but if the tenant 
had replevied them, notice to the owner would 
not have been sufficient. 

(2) The intent of the Act was only, that the 
party should have notice, which is performed by 
this means [personal service], better than if it had 
been left at the house or other most notorious 
place {per Cur.). — Walter v. Rumball (1(595), 

4 Mod. Rep. 385 ; 1 Ld. Raym. 53 ; Comb. 330 ; 

1 Salk. 247 ; 87 E. R. 457 ; sub nom. Walker v. 
Rumbald, 12 Mod. Rep. 70. 

Annotations A s to (1) Retd. Lyon v. Tomkios (183(5). 1 

M. & W. 603 ; Cook t*. Corbett (1875), 24 W. It. 181. 

As to (2) Consd. Wilnon v. Nightingale (1810), 8 Q. II. 10151. 

Folld. Jarvis v. Hemmlngs, 11012 J 1 Ch. 402. Generally, 

Mentd. Appelthwaite Town v. Hartsop & Batterdale 

Town (1720), 1 Barn. K. B. 250 ; Lock v, Furze (1805), 

0 Now Itep. 310. 

Service of notice by landlord to undertenant 
or lodge j* as to future payments of rent, see Part II., 
Sect. 5, sub-sect. 12, .B, (d). 

720. Form — Must be in writing.] — Under Dis- 
tress Act, 1(389, c. 5, s. 2, the notice of distress for 
rent, to be given live days before sale, must be 
in writing. — Wilson v. Nightingale (1840), 8 
Q. B. 1034 ; 15 L. J. Q. B. 309 ; 10 Jur. 017 ; 
115 E. R. 1103. 

721. Effect of error — Misdescription of name of 
landlord.] — A. demised certain premises to B., 
which B. demised to C. reserving rent ; the interest 
of B. was afterwards sold to D., upon which D. 
obtained from A. a new lease, the lease to B. having 
been cancelled. B. & D. afterwards distrained 
for rent, in the name of D. ; upon which occasion, 
D. declared that- the premises belonged to him : — 
Held : in an action of trespass against B., D., & 
others, their servants, the cancellation & new lease 
did not operate as a surrender of the interest of B., 
& rent being due to B. by effluxion of time, defts. 
were just-ilied in making the distress, though in the 
name of D. — Wootley v . Gregory (1828), 2 
Y. & J. 53(3 ; 148 E. R. 1031. 

Annotation : — Folld. Trout v. Hunt (1853), 1) Exoh. 14. 

722. Omission of *« limited ” In name 

of company.] — A broker was employed by a joint- 
stock co., limited, to distrain the goods of a tenant, 
of the co., & in his notice of distress he slightly mis- 
described the co., A omitted the word k ‘ limited ” 


Webster. v. Ellison (101 1), App. I). 
73.— S. AF. 

p. Goods left in custody of dis- 
trainee — Not evidence of abandonment 
of seizure. J — Where the goods seized 
are left by the landlord's bailiff upon 
the demised premises, in the possession 
of the tenant, the taking of a bond from 
the tenant to the bailiff to produce 8c 
keep 8c deliver the chattels & crops & 
not to remove or allow them to bo 
removed from the premises & to hold 
them for the bailiff, Is not evidence of 
an abandonment of the seizure, but 
tbo contrary. — Anderson v. Henry 
(1898), 29 O. It. 719.— CAN. 

q. Seizure off demised premises .} — 
When the bailiff went to distrain, 
the lessee’s mare & yoke of oxen, the 
subject of the distress, had strayed 
off the demised promises to the lessor’s 
land adjoining, & the bailiff then, & 
before making a seizure, served the 
lessee with a notice of distress, & 
taking a bridle from the lessor’s stable, 
he, the lessor, & one L. went to the 
place where the mare & oxen were, off 
the demised premises, 8c the bailiff 
having put the bridle on the mare, 
jL. mounted her, 8c they all drove the 

J. — VOL. XVIII. 


oxen before them to the lessee’s 
premises, where they put a yoke on 
them : — Held : there was evidence to 
go to the jury that the distress was 
made off the demised promises, 8c 
therefore illegal, & in an action for the 
seizure a nonsuit entered was sot 
aside. — Pkaoey v. Ovas (1876), 26 
C. P. 464 — CAN. 

r. Seizure on highway — When war- 
ranted .] — A landlord on the day of 
tho removal of goods, rent being in 
arrear, forbade such romoval until 
it was paid. Upon a seizure on the 
highway for such rent : — Held : a 
sufficient inception of distress had 
taken place to warrant such seizure. — 
Pulveu v. Yerex (I860), 9 C. P. 270. — 
CAN. 

PART II. SECT. 10, SUB-SECT. 5.— A. 

717 i. Necessity for — By Distress A ct, 
1689 (c. 5)— Where 8dUe intended .] — 
Under tho above Act goods distrained 
cannot ho sold until the expiration of 
five days after a written notice of 
distress, with the cause of the taking, 
shall have been given. In this case, 
the only notice was ono given on 


Feb. 8, & the sale took place on 
Feb. 12 : — field : the sale was invalid. 
— Shultz r. Reddick (1878), 43 

U. U. It. 155.— CAN. 

717 ii. .] — Deft, made a 

distress upon pltf. for rent lawfully 
duo, but did not give him tho five 
days’ notice of tho sale of the goods 
distrained proscribed by statute : — 
field : ho vvrh a trespasser ab initio, 
8c liable in damages. — CJornkliuh r. 
Burton (1873), 9 N. 8. It. 337.— CAN. 


717 iii. .) — On a distress for rent 

no notice thereof in writing was given 
to tho lessee ; nor a legal appraisement 
made beforo sale ; 8c the actual value 
of the goods sold was much greater 
than tho amount due for rent : — field : 
tho distress was illegal. — Howell v. 
Libtowkl Rink & Park Co. (1880), 
13 O. R. 476.— CAN. 


s. By 46 & 47 Viet. c. 45, 

8. 6.] — A count by tenant against land- 
lord for seizing 8c selling as for distress 
without giving tho notice required by 
tho above sect., whereby tho tenant 
lost tho difference between the value 
of tho goods 8c the amount realised 
by their sale : — field : bad. — V aughan 


z 
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Distress. 


S(H. JO . — Levying the distress: Sub-sect* 5, A. & 
B . (a) <£* (6). Seri. 11 : Sub-sect . 1, A.] 

Held : this was not a notice or official publication of 
the co. requiring the word “limited” to be added 
to their name. — Markham v. Hanrott (1870), 
35 J. P. 7. 

723. Sufficiency of.] — A notice of distress for 
rent in arrear stated that the party given the 
not ice had “ distrained the goods, Chattels A things 
mentioned in the inventory hereunder written.” 
In the inventory referred to one article was named, 
A then followed the words “ A any other goods A 
effects that may be found in A about the said 
premises,” etc. : — Held : such notice, though very 
loose, could not be considered insufficient, as it 
appeared that all the goods upon the premises 
were intended to be, A were distrained upon. — 
Wakeman v . Lindsey (1850), 14 Q. B. 025; 19 
L. J. Q. B. 100 ; 14 L. T. O. 8. 373 ; 15 Jur. 79 ; 
117 E. B. 242. 

Annotation : — Distd. Korby v. Harding (1801), 6 Excli. 

724. Kerry v. Harding, No. 732, 

post. 

725. Distraint for one cause — Justification for 
another cause.]— Bijller’s Cask (1587), 1 Leon. 
50 ; 74 E. It. 47. 

Annotations : — Refd. Britton r. ('ole (1697), 12 Mod. Rep. 
] 75 : Trevillinn v. Pine (1708), 11 Mod. Rep. 112; Treat 
v. Huai (1853), 9 Excli. 1 L Mentd. Durant v. Roberts 
& Keighley, Maxstocl, 1 10001 1 Q. 1$. 021). 

726. .J— A man may distrain for one 

cause, & avow for another. — liUTl.Kit r. Bakkb 
( 1501), » Oo. Hep. 25 a ; 1 And. 248 ; 3 Leon. 271 ; 
Popli. 87 ; 70 E. 11. (.84 . 

Annotations Folld. Crowther v. Ramsbottoiu (1798), 7 
Term Rep. Of) 4. Refd. Lucas v. Nock ells (1839), 10 Ring. 

1 f>7. Mentd. MouviPs Case (1585), 3 3 Co. Hop. 19 ; 
Mount joy ’s Case (1589), 5 Co. Hop. 3 b ; .Jennings v. 
Rragg (1595), Cro. Fliz. 417 ; Fitzwilliam ’s Case (1604), 
6 Co. Rep. 32 a ; Pexball’s Case (1609), 8 Co. Rep. 83 b ; 
Lovies’s Case (1613), 10 Co. Rep. 78 a; Court of Wards 
Case (1626), Cro. Car. 33 ; Sydowne t». Holme (1635), 
Cro. Gar. 422 ; It. v. Hampden (1637), 3 State Tr. 826 ; 
Norrice & Norriee’s Case (1639), March, 23; Berry v. 
White (1662), O. Rridg. 82 ; Geary t*. Reareroft (1666), 
(). Rridg. 4 84 ; Thompson r. Leach (1690), 2 Vent. 198 ; 
Wankford r. Wa.nkford (1699), 1 Salk. 299 ; Arthur r, 
Rokenham (1707). 11 Mod. Rep. 148; Brunkcr v. Cook 
(1707), 3 1 Mod. Rep. 121 ; Atkin v. Berwick (1719), 1 
Stra. 3 65 ; K. v. Webtheer (1739), 1 Leach, 12 ; Windham 
r. Chetwynd (1757), 1 Burr. 411 ; Buckinghamshire v. 
Drury (1762), Wilm. 177 ; Brydges v. Clumdos (3 794), 2 
Yes. 417 ; Coodtitle r. Otway (1796), 1 Bos. & 3*. 576 ; 
Cave r. liolford (1798), 3 Vos. 650 ; Cloud right v. Forrester 
(1807), 8 East, 552 ; Doe d. Tolield r. Tolleld (1809), 11 
East, 246 ; Doe d. Oarnons v. Knight (1826), 5 B. & V. 
671 ; Bahne r. Hutton (1831), 2 Tyr. 17 ; Bramah v. 
Roberts (1835), 1 Bing. N. C. 483 ; Mills v. Oddy (1835), 

2 Cr. M. & R. 103 ; Garland v. Carlisle (1837), 4 Cl. & Fin. 
693 ; Doc d. Clddgey v. Harris (184 7), 16 M. & W. 517 ; 
Siggers r. Evans (1 855), 5 E. & B. 367 ; Xeiioa r. Wickham 
(1867), L. R. 2 IT. L. 296; Stunding v. Bowring (1885), 
31 Ch. D. 282 ; London Sr County Banking Co. r. Loudon 
& River Plato Bank (1888), 21 Q. B. 1). 535 ; lie Arbib 
tk Class’s Contract, 11891] 1 Ch. 601 ; Mallott v. Wilson, 
11903] 2 Ch, 494. 

727. .] — In trespass for breaking & 

entering pltf.’s close, & taking liis goods, deft, 
may justify under sufficient legal process, if he 
has it in fact at the time, although he declared 
then that he entered for another cause. — Crowther 
v. Ramsbottom (1798), 7 Term Rep. 054 ; 101 
K. R. 1182. 

Annotations : — Refd. Lucas v. Nockells (3833), 10 Bing. 157 ; 
Lament i\ Southall (1839), 3 J. P. 355 ; Trent a. Hunt 
(1853), 9 Exeli. 14. Mentd. Deane v. Clayton (1817), 

1 Moore, C. P. 203 ; Baillie v. Kell (1838), 4 Bing, N. C. 
638 Hooper v. Lane (1847), 17 L, J, Q. B. 189. 

t\ Building & Loan Assocn. (1889), 

6 Man. L. li. 289.— CAN. 

t. Informal notice screed — Effect of.] 

— When an informal notice of dis- 
tress was served at the time of the 
seizure of pltf.’s goods : — Held : he 


728. .] — Etherton v . Popple well, 

No. 752, post . 

729 . .] — To a declaration for an ex- 

cessive distress for rent, deft, pleaded that the 
whole sum distrained for was due & in arrear, 
concluding to the country, on which pltf. joined 
issue : — Held : on this issue, deft, was not pre- 
cluded from insisting on certain arrears, by the 
fact that, since they became due, other arrears 
had become due A had been distrained for ; 
although, on the first distress, the warrant A notice 
stated the distress to be for rent due up to a day 
named, being subsequent to those on which the 
arrears now in question accrued ; A although, on 
the second distress, deft, stated that it was for 
rent due since the last distress. — G ambrell v. 
Falmouth (Earl) (1835), 4 Ad. A El. 73 ; 111 
E. B. 715. 

730. .] — In replevin for taking the 

goods of pltf. in a house A close, deft, made 
sejiarato avowries as to the house A close, avowing 
the taking in each as for rent in arrear in respect 
of each respectively ; to which avowries pltf. 
pleaded in bar that deft, took one joint distress 
upon the house A close for A in respect of the 
several arrears of rent : — Held : the plea was bad. 

There is no doubt as to the law, that a person 
having a right to distrain, A doing no more than 
he has a right to do, although he may have given 
a reason for distraining which, if the only ground 
for the distress, would not be a justification, 
yet-, when he comes to avow he may avow his 
right to distrain according to the true ground on 
which lie would have had a right to distrain 
(Oockburn, C.J.). — Phillips v. Whitsed (1800), 
2 E. A E. 804 ; 29 L. J. Q. B. 104 ; 2 L. T. 278 ; 
24 J. P. 094 0 Jur. N. S. 727 ; 8 W. R. 494 ; 121 

E. R. 301. 

B. The Contents. 

(a) Amount of Bent due. 

See Distress Act, 1089 (c. 5). 

731. General rule — At common law.] — (1) De- 
claration in case alleged that pltf. held a messuage 
as tenant to deft, at a certain rent, but deft, took 
goods on the premises as a distress for arrears of 
rent alleged to be due, A afterwards sold the 
goods as such distress for the said alleged arrears, 
whereas a small part only of the pretended arrears 
was in arrear. There was no allegation that the 
amount t aken or sold was unreasonable in respect 
of the arrears, actually due : — Held : the mere 
taking or selling on a claim of more than was due 
w as not actionable. 

(2) If a larger quantity of the goods so taken 
than was sufficient to raise the amount of the rent 
in arrear, A legal costs, had been subsequently 
sold, excessive sale would have been illegal A 
actionable (Parke, B.). 

(3) The only remaining question is, whether 
the simple fact of making a distress accompanied 
by an untrue claim or pretence that more was due 
than really was due is actionable. It is said that 
it was so at common law ; A the argument is 
therefore founded on the supposition that the 
common law casts a duty on a landlord distraining 
to inform the tenant what is the arrear of rent 
for which he distrains. We think that the common 
law r casts no such obligation on the distrainor. 
It- has been expressly laid down that if the lord 

dered unlawful by the omission to 
state in the notice of distraint the name 
of the person to whom the rent is 
payable, as authorising the distress.— 
Croqhan r. Maffett (1890), 20 L, It. 
It. 664.— 1R. 


vo maintain an actio: 
trespass quare clausum fre.git , — G 
v. Brown (1849), 3 3 I. L. R. 329.- 

a. Name of landlord omitted— 
tress unlawful .] — A distress is 
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distrains for rent or services, he has no occasion 
to give notice to the tenant for what thing he 
distrains ; for the tenant, by intendment, knows 
what things are in arrear for his lands (Parke, B.). 
— Tancred v. Leyland (1851), 16 Q. B. 669 ; 
20 L. J. Q. B. 316 ; 17 L. T. O. S. 53 ; 15 J. P. 
815 ; 15 Jur. 394 ; 117 E. R. 1036, Ex. Ch. 


Annotations : — As to (1) Apprvd. Stevenson v. Newnham 
(1853), 13 C. B. 285. FoUd. French v. Phillips (1856), 
1 H. oc N. 564. Consd. Glynn v. Thomas (1856), 11 Exch. 
870. Folld. Thwaltos v. Wilding (1883), 52 L. J. Q. B. 
734. Refd. FeU v. Whittaker (1871), L. U. 7 Q. B. 120. 


As to (2) Apprvd. Glynn v. Thomas (1856), 11 Exch. 870. 
Refd. French v. Phillips (1856), 1 H. & N. 564. 

A J Cl . 1 ... __ m -J yv. a ■ ^ 



732. By statute.] — (1) A notice of distress 

stated that the landlord had distrained the several 
goods, chattels & effects specified in the schedule. 
The schedule, after enumerating certain goods, 
concluded, “ all other goods, chattels, & effects on 
the premises, that may be required in order to 
satisfy the above rent, together with all necessary 
expenses’ * : — Held: the notice was too vague & 
uncertain to justify the sale of goods of a stranger, 
which he had deposited on the premises. 

(2) After the seizure of the goods, no notice 
thereof having been given to the party depositing 
them, the distrainor permitted him to take them 
off the premises for a temporary purpose, with the 
intention, on the part of the distrainor, that they 
should be returned, which was done : — Held : 
there was not any abandonment of the distress. 

The statute [Distress Act, 1689 (c. 5)j requires 
some notice of the taking, & according to the 
reasonable construction of the statute the notice 


ought to inform the tenant or person whose effects 
are taken by expressing what are the goods taken & 
also what is the amount of rent in arrear (Parke, 
B.). — Kerby v. Harding (1851), 6 Exch. 234 ; 
20 JL. J. Ex. 163 ; 15 Jur. 953; sub nom . Kirby 
v . Harding, 16 L. T. O. 8. 504 ; 15 J. P. 294. 

733. When rent due.] — Mohs v. Gallimore, 
No. 182, ante. 

734. Certainty of amount due — Whether 
material.] — Gambrell v. Falmouth (Earl), No. 
729, ante. 

735. Malice alleged.] — -A count in 

case for distraining for more rent than was due, is 
bad, though it alleges it to have been done 
maliciously — for, an act which does not amount to 
a legal injury, cannot be actionable because it is 
done with a bad intent. — Stevenson v. Newniiam 
(1853), 13 0. B. 285 ; 22 L. J. C. P. 110; 20 
L. T. O. S. 279 ; 17 Jur. 600 ; 138 E. R. 1208, 
Ex. Ch. 


Annotations : — Mentd. Jeffries v. G. W. Ity. (1856), 5 E. & B. 
802 ; Monk v . Sharp (1857), 2 H. & N. 540 ; Young v. 
JBilliter (1860), 8 H. L. Cas. 682 ; Hardman v. Booth 
(1863), 32 L. J. Ex. 105 ; Pauil v. Best (1863), 3 B. & S. 
537 : Topping v. Keysoll (1804), 16 G. B. N. S. 208 ; 
Marks v. Feldham (I860), 10 B. & S. 371 ; Clough v. 
L. & N. W. By. (1871), L. It. 7 Exch. 26 ; He Johnson, 
Ex p. Bavner (1872), 41 L. J. Bey, 26 ; He Moldrum, Exp , 
Butcher (1874), 9 On. App. 595 : London & County Bank- 
ing Co. v. London & River Plate Bank (1887), 4 T. L. B. 
179 ; He O’Sullivan, Ex p. Bailor (1892), 61 L. J. Q. B. 
228 ; He Clark, Ex p. Beardmore, [1894] 2 Q. B. 393 ; 
Allen v. Flood, [1898] A. C. 1 ; Quinn v. Leathern, [1901] 
A. C. 495 ; Fitzroy v. Cave, [19051 2 K. B. 364 ; Vaientlno 
v. Hyde, [1919] 2 Ch. 129. 


(b) Inventory of Goods. 

736. Sufficiency of inventory — Specific goods & 
general description.] — Wakeman v. Lindsey, No. 
723, ante . 


737. .] — Kerby v. Harding, No. 

732, ante . 

738. Goods not included — Distress made illegal 

— By sale.] — Where A., the tenant of B., had paid 
all his rent, & got his landlord’s receipt for it, but, 
fearing that his goods would be taken on legal 
process, agreed with his landlord to destroy the 
receipt, & that the latter should put in a distress 
for rent to protect the goods, Sc the landlord did 
so, & sold the goods, & kept the proceeds : — Held : 

(1) the distress was good as between A. & B., 
though void as against a third person, & A. could 
maintain no action against B. for it ; (2) if B. 
sold some articles not included in the inventory 
of the distress, A. could maintain an action in 
respect of these articles.— S ims v. Tuffs (1834), 
6 O. & P. 207, N. P. 

Annotations: — As to (1) Distd. Bowes v. Foster ( 1858 ), 2 

H. & N. 779. Refd. Hale v. Bates (1858). 28 L. J. Q. B. 

14. A 8 to (2) Expld. Bowes v. Foster (1858), 2 H. & N. 

779. 

739 . By removal.] — (1 ) S entile : it 

is necessary that goods seized under a distress for 
rent should be appraised by two sworn appraisers, 
under Distress Act, 1689 (e. 5), s. 2, notwithstand- 
ing the schedule of Distress (Costs) Act, 1817 
(c. 93), directs that for an appraisement under £20, 
whether “ by one broker or more,” shall be charged 
only 6d. in the pound on the value of the goods. 

(2) If the tenant, to save expense, requests 
that appraisers may not be called in, & in conse- 
quence the broker who made the seizure values 
the goods, the tenant cannot, in an action, com- 
plain of that which was done as an irregularity. 

(3) If goods are removed by the landlord, which 
were not taken originally under the distress, nor 
included in the inventory, because they were not 
discovered at the time, the tenant may maintain 
trover for them. — B ishop v. Bryant (1831), 6 
0. & P. 484, N. P. 

740 . By seizure.] — K erby v. Hard- 

ing, No. 732, ante. 


Sect. 11.— PROCEEDINGS BETWEEN SEIZURE 

AND SALE. 

Sub-sect. 1 . — Impounding . 

A. h'ature and Effect. 

741. Property impounded — In custody of the 
law — Cannot be attached at common law.] — 

Humphrey v. Barns (1600), Cro. Eliz. 691 ; 78 
E. R. 927. 

742 . Not in possession of party 

impounding.] — In trespass for taking three cows, 
a plea that the cows were the property of A. ; that 
pltf. impounded them ; that A. made replevin 
thereof in the Hundred Ct. ; & that deft, took 
them by virtue of a precept granted by the said 
ct., & delivered them to the said A. & so justifying 
under a prescriptive right in the Hundred Ct. to 
hold pleas in replevin, is bad, as amounting to the 
general issue ; for being by way of justification, 
it ought to confess & avoid the cause of action ; 
but so far from even giving colour to ijltf., it does 
not show that he had any possession in the cows 
at the time of the taking ; but on the contrary, 
by saying they were impounded, shows they were 
in the custody of the law, & not in possession of 
the party. — Hallett v. Byrt (1697), Carth. 380 ; 
1 Ld. Raym. 218 ; 5 Mod. Rep. 248 ; 12 Mod. 


‘ART II. SECT. 11, SUB-SECT. 1.— A. 

b. Property impounded — Cannot be 
iered from purchaser at public 


auction .] — The owner of an animal 
wrongfully impounded cannot rooover 
against the purchaser at a sale by 
public auction, where tho sale has been 


regularly Sc properly conducted. 
Dodos v. Baker (1892), 24 N. 8. B. 
552.— CAN. 

Z 2 
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Distress. 


Sect. 11. — Proceedings between seizure and sale: 
Sub-sect. 1 , A. & B. (a) & (6), C., D. {a) <fc (6), 
E. sub-sec t. 2 .] 

Rep.120 ; 3 Salk. 272 ; Skin. 674 ; 90 E. R. 82 : 
sub nom. Holler v. Bush, 1 Salk. 394. 
Annotations: — Mentd. Wilson v. Hobday (1815), 4 M. & S. 

120 ; Thompson v. Farden 1840), 1 Man. & G. 535 

B. On the Premises. 

(« a ) What Constitutes Impounding. 

See Distress Act, 1089 (c. 5) ; Distress for Rent 
Act, 1737 (c. 19). 

743. Goods — May be left undisturbed — With 
consent of tenant.] — Washborn v. Black (1774), 
li East, 405, n. ; 103 E. R. 1060, N. P. 

Annotations Consd. Tennant v. Field (1857), 27 L. J. Q. B. 

33. Reid. Thomas v. Harries (1840), 1 Man. & G. 695 ; 

Woods v. Durrani (1846), 16 M. & W. 149. 

744 . .] — Tennant v. Field, No. 

001 , ante. 

745. .] — Johnson v. Upham, 

No. 605, ante. 

746. Locking up not necessary — Distress 

for Rent Act, 1737 (c. 19), s. 10.] — Johnson v . 
Upham, No. 005, ante. 

747 . Man | n possession not necessary — 

Constructive possession.] — Swann v. Falmouth 
(Earl), No. 707, ante. 

748. .] — Jones v . Biernstein, No. 

1005, post. 

749. — — Distress for Rates — Goods not re- 

moved within reasonable time.] — A constable 
having entered the house of 1). & there distrained 
the goods of a lodger, placed a person in pos- 
session of the goods in the room in which they 
wore*, saying that, unless the money were paid, he 
should remain there five days ; he remained in 
possession eight hours, until the lodger paid the 
amount to redeem the goods : — Held : this was 
not an impounding, but it was a question for the 
jury whether he had remained an unreasonable 
time for the removal of the goods under the 
warrant. — Peppercorn v. IIofman (1842), 9 

M. iN: W. 618 ; 12 L. J. Ex. 270 ; 6 J. P. 137 ; 152 
E. li. 261. 

Annotation : — Distd. Tonnant r. Field (1857), 6 W. It. 11. 

750. Cattle — Open field sufficient — Locking of 
gate not necessary — Notice to tenant.] — Thomas v. 
Harries, No 599, ante. 

754. — — . * .] — Pltf. impounded the cattle 

of 8. for rent arrear. Deft, had before claimed the 
cattle as his own, denying the title of 8. Two 
days after the distress the cattle were missing, & 
were found in deft.’s barn. Pltf. brought his 
action for pound -breach under Distress Act, 
1689 (c. 5), k deft, pleaded not guilty, with “ by 
statute ” in the margin of the plea : — Held : the 
statute was not a penal enactment under 21 Ja. 1, 
c. I . so as to let deft, into any matters of defence 
on the issue of “ not guilty ” ; the rent due was 
admitted, iV: the distraint of the cattle under it, & 
their impounding, & the legal sufficiency of the 
pound ; & the only questions for the jury under 
the issue “ Not guilty ” were, whether the pound 
was broken by any other than the cattle them- 
selves, & whether, if so, deft, broke it. Semble : 
an open field is a pound sufficient at law in which 
to distrain cattle for rent arrears.— Castleman 
v. Hicks (1842), Car. & M. 266; 2 Mood. & R. 
122, N. P. 


(b) Tenant' 8 Right of Occupancy. 

752. Expulsion from premises — Not per- 
missible.] — Trespass lies against a landlord who 
on making a distress for rent turned pltf.’s family 
out of possession & kept the premises on which 
he had impounded the distress. 

If the question had depended merely on the 
extent for which the distress was declared to be 
taken at the time, it might have admitted of a 
different consideration ; for certainly the party 
would not have been concluded by that declara- 
tion ; for a person may distrain for one thing & 
justify for another (Lord Kenyon, C.J.). — 
Etherton v. Popplewell (1800), 1 East, 139 ; 
102 E. R. 55. 

Annotations: — Distd. Hartley v. Moxham (1842), 12 

L. J. Q. B. 41. Refd. Smith v . Goodwin (1833), 4 B. & Ad. 

413. 

753. .] — A tenant being in arrear for 

rent of a cottage, his landlord distrained the goods 
there, A locked up the cottage ; &, after selling 
the goods, kept possession, the tenant saying he 
would “ have done with it ” : — Held : the landlord 
was justified in impounding the distress on the 
premises, & in locking up the cottage to secure the 
distress, but that he could not avail himself of the 
tenant’s license to take possession, unless he 
specially pleaded it. — Cox v. Painter (1837), 
7 C. & P. 767, N. P. ; subsequent proceedings, 6 
Ad. & El. 491. 

Annotation : — Mentd. Farwig v. Cockerton (1838), 3 M. & W. 

169. 

754, .] — Walker, v. Woolcott 

(1838), 8 C. & P. 352 ; 2 J. P. 56. 

755, Unless necessary for securing 

distress.] — Trespass for breaking & entering pltf.’s 
dwelling-house, locking the doors, & expelling 
pltf. Plea justifying all trespasses except the 
expulsion under a distress for rent, alleging that 
deft, kept & impounded it in the dwelling-house, 
etc., & in order safely to impound & keep it, 
necessarily locked & fastened the doors of the 
dwelling-house, & afterwards caused the goods 
duly to be appraised & duly sold in satisfaction 
of the rent & costs of distress & sale : — Held : the 
plea should have shown that the house, or that 
part of it of which the doors were locked, was the 
most fit & convenient place for securing the distress, 
or the tenant might be improperly kept out of 
possession. — Woods v. Durrant (1846), 16 M. & 
W. 149 ; 16 1,. J. Ex. 313 ; 153 E. H, 1137. 
Annotations : — Refd. Tennant t». Field (1857), 27 L. J. Q. B. 

33. Mentd. Scott v. Denton (1906), 71 J. P. 66 . 

758, ,] — (i) An action may lie for 

an excessive distress, although the sale, less the 
expenses, does not realise the rent due. 

(2) Semble: the distrainor cannot lock up the 
whole of the premises distrained upon so as to 
exclude the tenant. 

(3) Where the landlord of a warehouse, let with 
heavy weaving machines, had distrained property 
to an excessive amount & locked up the warehouse 
as to keep the tenant excluded, & the proceeds of 
the sale, less the expenses, did not equal the amount 
of the rent due, but there was strong evidence that 
the value was ten times the amount, & the tenant 
sued both in trespass & for an excessive distress : — 
Held : pltf., on both counts, was entitled to 
damages. — Smith v. Ashfohth (1860), 29 L. J. Ex. 
259. 

Annotation : — Refd. Lohain v . Philpot (1875), 39 J. P. 584. 


PART II. SECT. 11, SUB-SECT. 1.— 
B. (a). 

c. Ooods — In custody of wife of 
distrainee,) — A piano, hired by deft. 
M. to A. was seized by A.’s landlord 
for rout due him, & was placed in the 


custody of A.’h wife, with instructions 
not to allow it to be removed : — field : 
this was a sufficient compliance with 
the requirements of the law. 

There was evidence that, after the 
t seizure & impounding. & while the 
i piano was in the custody of A.’s wife, 


A.’s family continued the use of it 
os before : — Held : this was not such 
a mlHuse of the property seized as to 
avoid the distress, or to entitle M. to 
resume possession. — Dimock v. Miller 
(1897), 30 N. S. It. 74.— CAN. 
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? Premises . 

See 1 & 2 Ph. & M. c. 12. 

757. Distance cattle may be driven.] — Berdsley 
v. Pilkington (1588), Gouldsb. 300 ; 75 E. It. 
1023. 

Annotation: — Apprvd. Coaker v. Willcooks, [1911] 2 K. B. 
124 

758. .] — By sect. 1 of 1 & 2 Ph. & M., 

c. 12, it is enacted that no distress of cattle shall 
be driven out of the hundred, rape, wapentake, 
or lathe where such distress is taken, except it be 
to a pound overt within the said shire not above 
three miles distant from the place where the distress 
is taken : — Held : the words “ not above three 
miles,” etc., do not qualify the distrainor’s right 
to drive the distress to any pound within the 
hundred, rape, etc.— Coaker v . Willcocks, 
[1911] 2 K. B. 124 ; 80 L. J. K. B. 102G ; 104 
L. T. 769 ; 27 T. L. R. 357, 0. A. 

759. Liability of persons removing cattle.] — 
Partridge v. Naylor (1603), Gouldsb. 145 ; Pro. 
Eliz. 480 ; Moore, K. B. 453 ; 75 E. R. 1054 ; 
sub worn. Patridge v. Emson, Noy, 62. 

Annotations: — Mentd. Child v. Sands (1693), 1 Salk. 31; 

R. v. King (1711), 1 Salk. 182 ; Hardyman v. Whitaker 
(1748), 2 East, 573, n. 

760. Postponement - of Payments Act, 1914 
(c. 11) — Effect of.] — Though a landlord who had 
levied a distress for rent before the date of the 
proclamation of a moratorium under above Act, 
but who had not sold the goods before that date, 
was not entitled to sell the goods during the 
currency of the moratorium, yet he was entitled 
to remove the goods from the demised premises 
for the purpose of securing his possession of the 
goods. — SlIOTTLAND V. CABINS, LTD. (1915), 31 
T. L. R. 297. 

D. Duties and Liabilities of Person Impounding . 

(a) Injury or Death of Distress . 

761. Whether distrainor liable — For death of 
distress.] — Htll v. Prideaux (1595), Oro. Eliz. 
384 ; 78 E. R. 630. 

Annotation: — Mentd. Lodic v. Arnold (1697), 2 Salk. 458. 

Cruelty to impounded animal .]— See Animals, 

Vol. II., p. 288, No. 589. 

(b) Use of Distress . 

762. Milking cows.] — Ciiamberlayn’s Case 
(1590), I J^eon. 220 ; 74 E. R. 202. 

Annotation: — Reid. Dargan v. Davies (1877), 2 Q. B. D. 118. 

763. .] — Baghhawe v. Howard (1607), 

Oro. Jac. 147 ; Noy, 119 ; Yelv. 96 ; 79 E. R. 129. 

An/notations : — Refd. Lawton v. Ward (1G96), 1 Ld. Itaym. 
75 ; Vaspor v . Edwards (1701), 12 Mod. ltep. 658 ; It. v. 
Cotton (1751), Park. 112 ; Gates v. Bayley (1766), 2 
Wils. 313 ; Dye i». Leatherdale & Himpson (1769), 3 Wils. 
20 ; Atkinson v. Teasdale (1772), 2 Wm. 111. 817 ; Sayre 
v. Rochford (1777), 2 Wm. Bl. 1165 Clark v . Gilbert 
(1835), 2 Scott, 520. 

764. Working horses.] — Chamberlayn’s Case 
(1590), 1 Leon. 220 ; 74 E. R. 202. 

Annotation : — Mentd. Dargan v. Davies (1877), 2 Q. B. D. 
118. 

765. .] — Bagsiiawe v . Howard (1607), 

Cro. Jac. 147 ; Yelv. 96 ; Noy, 119 ; 79 E. R. 
129. 

Annotations: — Reid. Sayre v. Rochford, (1777), 2 Wm. Bl. 
1165 ; Clark v. Gilbert (1835), 2 Scott, 520. Mentd. 
Lawton v. Ward (1696), 1 Ld. Raym. 75 ; Yaspor v. 


Edwards (1701), 12 Mod. Rep. 658 ; R. v. Cotton (1751), 
Park. 112; Gates v. Bayley (1766), 2 Wils. 313: Dye 
v. Leatherdale & Simpson (1769), 3 Wils. 20; Atkinson 
v . Teasdale (1772), 2 Wm. Bl. 817. 

70 S. Owner may prevent.] — Smith v . 

Wright, No. 2, ante . 

767. For owner’s benefit only — Tanning hides.] 

— If deft, justifies distraining a hide upon a pre- 
scription for the toll of it, & it is replied that he 
tanned the hide after the distress, a rejoinder that 
it was t-o prevent its rotting, is a departure ; & 
such a presenption is void. 

One may in some cases meddle with & use a 
distress, where it is for the owner’s benefit . . . but 
here this tanning is not for his benefit (per fun.). — 
Duncomb v. Reeve & Green (1600), Cro. Eliz. 
783 ; 78 E. R. 1013. 

Annotations : — Refd. Vaspor t». Edwards (1701), 12 Mod. 
Rep. 658 ; R. v. Cotton (1751), Park. 112. 

768. Beer drawn from barrels.] — I)od v. 

Monger, No. 1045, post. 

E . Tender of Rent , cle. 

Effect of — Before & after impounding.] See 

Sect. 9, sub-sect. 6, aide. 

E. Abandonment of the Distress. 

See Sect. 15, post. 


Sub-sect. 2. —Appraisement. 

See I jaw of Distress Amendment Act, 1888 
(c. 21), s. 5. 

769. Primft facie evidence of value.] — The 

appraisement of goods distrained made by two 
sworn appraisers under 2 Will. Ac Mar., sens. 1, 
c. 5, is only prhnd facie evidence of the value of 
the goods. — C ook v. Corbett (1875), 24 W. R. 
181, C/A. 

770. Appraisers — Who may act as — Not dis- 
trainor.] — Andrews v. Russel (1786), Bull. N. P. 
7th ed. 81 d. 

771. .] — An appraisement of a 

distress by the person who makes it is irregular. — 
Westwood v. Cowne (1816), 1 Stark. 172, N. P. 
Annotation: — Mentd. Rateliffe v. Evans, 11892] 2 Q. B. 524. 

772. .] — (1) A party who pur- 

chases goods under a distress irregularly con- 
ducted, has a sufficient title to maintain trover. 

(2) Distress Act, 1689 (c. 5), to protect persons 
distrained on from an improvident or corrupt 
sale of goods, has provided that the person 
making the distress shall cause the goods to be 
appraised by two sworn brokers. That person 
must not appoint himself one of these brokers, 
for by so doing he defeats the object of the legis- 
lature, which was, that these brokers should be a 
check on him (Best, O.J.). — Lyon v. Weldon 
( 1824), 2 Bing. 334; 9 Moore. C. P. 629; 3 
L. J. O. S. C. P. 27 ; 130 E. R. 334. 

Annotations: — As to ( 1 ) Refd. King v. England (1864), 4 

B. & S. 782. Mentd. Fawcett v. Fearne (1844), 6 Q. B. 

20 ; Load v. Green (1846), 15 M. & W. 216 ; Be Atkinson 

(1851), Fonbl. 271 ; The Ruby (1900), 83 L. T. 438. 

773 . Agent of landlord — Effect on 

sale.] — If a person who has acted as the agent of a 
landlord in the matter of a distress is one of the 
appraisers, a sale of the goods distrained is 

the hundred, parish, or place, when 
such distress snail bo taken.'* — R yan 
v. Howrll (1848), 1 Loggo, 470. — AUS. 

e. Sheriffs return referring 

U> swearing of appraisers — Sufficiency 
of.] — When the appraisement shows 
that; the appraisers were sworn, & the 
sheriff's return refers to the ap- 
praisers' warrant, the swoarinir of tho 


PART II. SECT. 11, SUB-SECT. 2. 

d. Appraisers — By whom sworn .] — 
2 Will. & Mary, sess. 1 , c. 5, s. 2, is 
not in force in the colony, not because 
its provisions are in their nature 
inapplicable, but because machinery 
for Its application is wanting. But 
the statute may bo applicable to the 


colony so far as to legalise the sale of 
goods distrained for ront, in the 
absence of a valuation by an appraiser 
sworn by one of the officers named in 
the statute, notwithstanding that it is 
inoperative as regards the disposal of 
the surplus ; which by sect. 2 is to be 
handed to “ the sheriff or under- 
sheriff of the county, or constable of 
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Distress. 


Sect. 11 . — Proceedings between seizure and sale: 
Sub-sect . 2. Sect . 12 : Sub-sects . 1, 2 3, -4., 

H. cfr (7. (a), ] 

irregular ; & in an action for such sale the measure 
of damages is the full value of the goods to the tenant 
at the time of the distress, less the amount due for 
rent. — Rocke v . Hills (1887), 3 T. L. R. 298. 

774. By consent of tenant.] — 

Bishop v . Bryant, No. 739, ante . 

775. Necessity for two persons to act as — 

Distress Act, 1689 (c. 5), s. 2 — Distress (Costs) Act, 
1817 (c. 93).] — Bishop v . Bryant, No. 739, ante . 

775. .*] — Although the rent, 

for which goods are distrained, does not exceed 
£20, they must be appraised by two appraisers, 
under Distress Act, 1689 (c. 5), s. 2, notwithstand- 
ing Distress (Costs) Act, 1817 (c. 93), the schedule 
to which prescribes the sum to be for appraisement, 
44 whether by one broker or more.” — Allen v . 
Flicker (1839), 10 Ad. & El. 639 ; 4 Per. & Dav. 
725 ; 113 E. R. 243 ; sub nom . Allen v. Thicker, 
9 L. J. Q. B. 42 ; 3 Jur. 1029. 

Annotation : — Mentd. Panagotis v* S.S. Pontiac, [1912] 
1 K. B. 71. 

777. Qualifications of- -Must be reasonably 

competent — Not necessarily professional.] — (1) A 

rick of wheat of the value of £62 was seized as a 
distress for £39, arrears of a rentcharge under 
Tithe Act, 1836 (c. 71). It being doubtful, in point 
of law, whether the straw could be sold, inasmuch 
as the tenant was under covenant with his land- 
lord to consume it on the farm, the tithe rent- 
charge owner sold the wheat only, the buyer to 
thresh it on the premises, & leave the straw ; the 
value of the wheat was £42, & that of the straw 
£20 : — Held : the tithe rentcharge owner was 
justified in seizing the entire rick, &, although 
there was other property on the premises, the 
distress was not excessive. 

(2) The 44 sworn appraisers ” by whom the 
distress is valued, must be persons reasonably 
competent, but need not be professional appraisers. 
— Roden v. Eyton (1848), 6 0. B. 427 ; 18 
L. .T. C. P. 1 ; 12 L. T. O. 8. 125 ; 12 J. P. 761 ; 
12 Jur. 921 ; 136 E. R. 1315. 

Annotation : — As to (1) Reid. IUdgway v. Stafford (1851), 6 
Exoh. 401. 

778. By whom sworn.] — Walter v. 

Rumball, No. 719, ante. 

Sal© without appraisement.] — See Nos. 1291-1293, 
post. 


Sect. 12. — EFFECT OF BANKRUPTCY, WINDIN( 

UP, ETC. 

Sub-sect. 1. — Bankrupt Tenant. 

As to priority of payments in bankruptcy.] — Sei 
Bankruptcy, Vol. IV., pp. 480-81, Nos. 4329-4334. 

As to effect of order of discharge.] — See Bank- 
ruptcy, Vol. IV., p. 588, Nos. 5380, 5381. 

As to property available for distribution amongst 
creditors.] — See Bankruptcy, Vol. V., p. 750, 
No. 6470 ; p. 766, Nos. 6585-7. 

As to effect of bankruptcy on landlord’s right to 
distrain.] — See Bankrputcy, Vol. V., pp. 956-961, 
Nos. 7838-7893. 

As to effect of subsequent bankruptcy on previous 
seizure.] — See Bankruptcy, Vol. V., p. 1094, 
No. 8939. 

As to whether distress levied before commence- 
ment of bankruptcy.] — See Bankruptcy, Vol. V., 
p. 646, No. 5794. 

As to right of landlord on succeeding in an action 
of replevin to recover proceeds of goods sold by 
assignees.] — See Bankruptcy, Vol. V., p. 992, 
No. 8107.' 

Sub-sect. 2. — Company in Liquidation. 

See Companies, Vol. X., pp. 967, 908, 1014, 
Nos. 6642-0667, 7040-7013. 

Sub-sect. 3. — Execution against Tenant. 

A. In General. 

See Landlord & Tenant Act, 1709 (c. 14) ; County 
Courts Act, 1888 (c. 43), s. 160 ; Bankruptcy Act, 
1914 (c. 59), s. 35 (2). 

779. Whether goods distrained can be taken in 
execution.]— Anon. (1542), Bro. N. C. 149 ; 73 
E. R. 912. 

780, No person left in possession.] — 

Swann v. Falmouth (Earl), No. 707, ante. 

781, Proof of legality of distress.] — Where 

an execution is put in on goods already seized 
under a warrant of distress for rent. Qu. : 
whether in an interpleader issue to try the ques- 
tion whether such goods were liable to be taken in 
execution, the landlord may rest his case simply 
on the proof of a distress de facto , or is bound to 
show one dc jure. — Jones v. Simmons (1848), 10 
L. T. O. 8. 89, 396 ; 12 J. P. 198. 

782. Goods taken in execution cannot be dis- 
trained.] —Eaton v. Soutiiby, No. 466, ante. 


appraisers sufficiently appears. — Mer- 
chants Bank v. Steel Co. of Canada, 
Ltd. (1884), 5 II. & G. 258.— CAN. 

f. Want of swearing — Ir- 

regular.) — Under 11 Goo. 2, c. 19, s. 19, 
the want of the aworn approvement 
required by 2 W. & M., seas, 1, c. 5, 
is only an irregularity, & the tenant, 
can only recover such special damage 
as he can show’ to have resulted from 
it. — McDonald v. Fraser (1904), 14 
Man. L. It. .582. — CAN. 

g. Illegal.) — A sale of 

goods noon a distress for non-payment 
of rent is illegal under 2 Will. & Mar. 
c. 5, s. 2, if there has not been an 
appraisement of the goods by two 
sworn appraisers, & the tenant will be 
entitled to recover the roal valuo of 
the goods : i.e. their full valuo to 
him, less tho rent & expenses. — Dewar 
r. Clements (1910), 20 Man. L. R. 

■ A mf 


PART II. SECT. 12, SUB-SECT. 3.— A. 

779 i. Whether goods distrained can 
oe taken in execution. ] — A landlord 
cannot distrain goods held under 
execution & in custody of the law.— 


Grant v. Grant (1883), 10 P. It. 40.— 

CAN. 

77911. .] — There is nothing in 

Assessment Act, It. S. O. 1897 (c. 224), 
to warrant a municipal tax collector 
seizing for arrears of taxes, goods, 
whioh being under distraint by a 
landlord, are in custodia legis ; & in 
this case subsequent rent having 
acoruod duo during tho joint possession 
of tho landlord & the collector, tho 
landlord was also held to have priority 
in respect to another distress made 
by him for such subsequent rent. — 
KINGSTON City V. ItOGKKS (1899), 
31 0. R. 119.— CAN. 

779 ill. Whore the landlord 

distralnod for six months' rent, while 
the goods were in the tenant's pos- 
session, & afterwards, the goods being 
in tho hands of the bailiff, an attach- 
ment in insolvency issuod against the 
tenant : — Held : the assignee was not 
entitled to the goods without paying 
or tendering the rent, & that not 
having done so, the landlord was 
entitled to proceed Sc sell. — M cEd- 
wards v. McLean (1878), 43 U. C. R. 
454. — CAN. 

782 L Goods taken in execution can- 


not be. distrained .) — Under a landlord's 
distress warrant the county et. bailiff 
purported to seize a tenant's crops. 
The bailiff had previously seized the 
crops undor execut ion 8c at the time 
of the distress was already in possession 
on behalf of tho execution creditors. 
From the grain there was realised & 
paid the landlord’s claim for rent & 
other preferential claims, thore being 
nothing left to apply on the executions. 
In an action by the tenant against 
the landloi*ds for alleged illegal & 
excessive distress : — Held ; as goods 
in tho custody of tho law are not 
distroinable for rent, & as at the time 
of tho purported distress the grain 
was legally in the bailiffs' custody as 
county ct. bailiff. & as in the distress 
warrant the bailiff was " prohibited 
from distraining on any property not 
legally liable to distress for rent," 
the landlords would not bo responsible 
for the bailiff's act of distress unless 
with knowledge they ratified what he 
had done ; tho subsequent receipt of 
the rent did not amount to ratifica- 
tion, as under the County Cts, Act It 
is the duty of the bailiff to seize under 
executions in his hands not only 
sufficient to cover the amount men 
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Part II. — Distress for Rent. 


783 . — -.] — Lane v, Crockett, No. 824 , 
post. 

784 . — -.] — Taylor v. Lanyon, No. 793, 
post* 

785 . .] — Landlord & Tenant Act, 1709 

(c. 14), makes it unlawful to remove goods taken 
in execution without paying one year’s arrears of 
rent to the landlord ; but it does not invalidate 
the execution itself. 

Goods so taken are in custodia leg is & cannot 
be distrained on by the landlord for the year’s 
rent. They are equally in custodia leg is for this 
purpose whether they are in the hands of the sheriff 
or of his vendee. — Wharton v. Naylor (1848), 0 
Dow. & L. 130 ; 12 Q. B. 073 ; 17 L. J. Q. B. 278 ; 
12 L. T. O. S. 43 ; 12 Jur. 894 ; 110 E. It. 1023. 

Annotations : — Refd. He Davis, Ex p. Pollen's Trustees 

(1885), 55 L. J. Q. B. 217 ; lie Driver, Ex p. Official 

Deceiver (1899), 80 L. T. 840 ; He, Mackenzie, Ex p. 

Hertfordshire Sheriff, [1899] 2 Q. B. 566. 

786 . .] — Re Mackenzie, Ex p. Hertford - 

shire (Sheriff), No. 790, post . 

Goods not immediately removable — Growing 

crops.] — Sec Nos. 804, 800, pjost. 

Execution of county court judgments.] — See 
County Courts, Vol. XIII., pp. 515, 510, 517, 
Nos. 047, 002-005. 


B. Priority of Crown. 

787 . Extent or otherwise for Crown debts.] — 

Bristow’s (Bp.) Case (1584), 3 Leon. 113 ; 74 
E. It. 575. 

Annotation: — Refd. Lloyd v. Davies (1848), 2 Exoh. 103. 

788 . Priority if goods unsold— Extent.] — Extent 
comes after a distress for rent., but before a sale of 
the goods. — R. v . Dale (1719), Bunb. 42 ; 145 
E. R. 589. 

Annotations : — Apld. K. v. Cotton (1751), Park. 112. Consd. 
Giles v. Grover (1832), 9 Bin#. 128. 

789. .] — (1) An immediate extent 

issued against the King’s debtor, tested after a 
distress for rent justly due to the landlord, with 
notice to the tenant being the King’s debtor, & 
appraisement of the goods &. chattels, but before 
sale, shall prevail against the distress. 

(2) Distrainor neither gains a general nor special 
property, nor even a possession, in the things 
distrained ; cannot maintain trover or trespass ; 
for they are in custody of law by act of distrainor 
(Parker, C.B.). — R. v. Cotton (1751), Park. 112 ; 
2 Ves. Sen. 288 ; 145 E. R. 729. 

Annotations : — As to (1) Consd. Fair v. Newman (1792), 4 
Term Hep. 621 ; U. i\ Wells (1807), 16 East, 278. Apld. 
Giles v. Grover (1832), 9 Bing. 128. Refd. Cooper v. 
Chitty & lUaekiHton (1756), 1 Burr. 20 ; Uppom v. 
Simmer (1779), 2 Win. Bl. 1294 ; Bradyll v. Ball (1785), 

1 Bro. C. C. 127 ; ltorke v. DayrelJ (1791), 4 Term Rep. 


l v. Loo (1819), C Price, 3G9 ; Swain v. Morland 
(1819), 1 Brod. & Bing. 370 ; it. v. Edwards (1853), 9 
Fxch. 32; Lehain v. Philpott (1875), L. R. 10 Exoh. 
212 ; Secretary of State for War v. Wynne (1905), 75 
D. J. K. B. 25. Is to (2) Consd. Olios r. Grover (1832), 
9 Bing. 128. Refd. Whitley t\ UobertH (1825), M‘Clo. & 
\ o. J07. GY nrmlf //, Mentd. Carlisle r. Whaley (1867), 
L. It. 211. L. 391. 

790. Distress.] — Where claims of the 

Crown & of a subject as creditors come ink) com- 
petition, the prerogative right of the Crown to 
priority is not limited to proceedings by writ of 
extent, but equally attaches in proceedings by 
distress, although the distress put in by the Crown 
be subsequent in date to that of the subject, pro- 
vided the distress put in by the subject has not 
been completely executed by actual sale. — A.-U. 
v. Leonard (1888), 38 Oh. D. 622 ; 57 L. J. Oh. 
890 ; 59 L. T. 024 ; 37 W. It. 24 ; 4 T. L. R. 
479. 


Annotations : — Refd. Secretary of Sfcato for War v. Wynne 
(1905), 93 L. T. 797. Mentd. A.-G. v. Albany Hotel Co., 
[1896] 2 Ch. 690. 


Priority of. Crown debts.] — See Constitutional 
Law, Vol. XI., p. 581, Nos. 830 et seq. 

Priority of extents.] — See Crown Practice, Vol. 
XVI., p. 225, Nos. 104 el scq. 


C. Restrictions on Removal of Goods by Sheriff . 

(a) In Genera!. 

See Landlord & Tenant Act, 1709 (e. 14). 

791. General rule.] — Where a landlord claims 
rent, upon an execution against his tenant’s goods, 
the ct. will not relieve him upon motion, unless 
he makes out a full & clear case.— Cook v. Cook 
(1738), Audi*. 217 ; 95 E. R. 309. 

792 . Restrictions applicable to sequestra- 

tion.] — Under a sequestration, the landlord is 
entitled to be paid arrears of rent. — Dixon v. 
Smith (1818), 1 Swan. 4 57 ; 30 E. 11. 404, L. C. 

Annotations :— Refd. Brandling v. Barrington (1827), G 

B. Sr. C. 467 ; RubsoII v. East Anglian Ity. (1850), 3 Mac. 

& G. 125. 

793. .] — A landlord who seizes his tenant’s 

goods under an execution, the proceeds of which 
he is obliged to refund to the assignees of the 
tenant under 7 Geo. 4, c, 57, s. 34, cannot retain 
.against the assignees the amount of a year’s rent 
under La idlord & Tenant Act, 1709 (c. 14). 

Landlord & Tenant Act, 1709 (c. 14), was passed 
to protect the landlord against frauds which might 
be committed by his tenants, particularly by these 
colluding with creditors to issue writs of execution : 
for property so in the custody of the law could not 
be distrained, A the judgment creditor by keeping 
possession for a length of time, might seriously 
affect the interests of the landlord (Tindal, C.J.). 


tioned therein, but also to discharge 
any claim for rout & thereafter to sell 
He apply tho proceeds first in payment 
of the landlord & next in satisfaction 
of the executions ; & it should be 
assumed that in realising & paying 
the landlords’ claim tho bailiff was 
acting in his public capacity as county 
ct. bailiff ; & therefore the tenant’s 
claim against the landlords failed. — 
MoCloy v . Cox, [1921] 2 W. W. Jt. 
790. — GAN. 

782 ii. .] — Under a lease from 

Fob. 1 to Dec. 1 at a routal for tho term 
payable on Dec. 1, the rent is not in 
arrears & there is no right to distrain 
therefor before the morning of Dec. 2. 
8 Anne. c. 14, s. 1, which provides that 
a sheriff who has seized a tenant’s 
goods under execution must pay tho 
landlord arrears of rent not exceeding 
one year’s rent cannot be invoked 
unless there is an actual subsisting 
tenancy. Where a tenant’s goods are 
seized under execution prior to any rent 
becoming due the landlord has no 


claim under 8 Anne, o. 14, s. 1. Where 
a landlord had an execution against 
his tenant & by virtue thereof had 
taken proceedings for sale of goods of 
the tenant which had been seized 
under execution : — Held : he had 
elected to pursue his remedy as an 
execution creditor & under Creditors' 
Relief Act had done so on behalf of 
all execution creditors & therefore 
had assented to the sheriff’s holding 
tho goods under writs of execution 
St that it was not open to him to claim 
a right of distress under Ordinance 
Respecting Distress for Rent, s. 4, 
even should the effect of that sect, be 
to alter the commoij law in regard to 
the right of distress when goods arc 
in custodia leais. In an interpleader 
issue between a landlord &> execution 
creditors of the tenant tho landlord 
was held not entitled to claim both for 
priority for rent & to share as an 
execution creditor under Creditors’ 
Relief Act. — Honkns v. Interna- 
tional Harvester Co., [1921] l 


W. W. R. 820. — CAN. 

782 iii. .] — Goods seized under a 

warrant issued under Absconding 
Debtors Act, Consol. Stat. c. 44, 
against the tenant, cannot bo dis- 
trained for rent. — Mather e. Haudino 
(1892), 31 N. B. R. 640.™ CAN. 

782 iv. .] — PItf. caused an attach- 

ment to be issued under Absent or 
Absconding Debtors Act, to recover a 
balance due by deft, for goods sold & 
dolivorou, & for rent & interest. 
Subsequent to tho issue of tho attach- 
ment he distrained on deft.’s furniture 
for tho rent. A motion made at 
chambers to set aside tho attachment, 
at the instanco of a subsequent ; 
attachor, was refused, 8c tho whole of? 
tho order dismissing the application 
having been appealed from : — Held : 
by making the distress, pltf. had lost 
his right of action for the rent, &, for 
that part of the claim, could not hold 
his attachment. — Gray v. Curry 
(1890), 22 N, S. It. 262.— CAN. 
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Scot. 12. — Effect of bankruptcy , winding up, etc . : 

Sub-sect.^, C. (a), ( b ) c (c).] 

— Taylor v . Lanyon (1830), 0 Bing. 536 ; 4 

Moo. A P. 316 ; 8 L. J. O. 8. 0. P. 180 ; 130 E. R. 
1387. 

794. .] — Wharton v. Naylor, No. 785, ante . 

795. .] — (1) In an action under Landlord 

A Tenant Act, 1709 (c. 14), against the sheriff for 
removing goods taken in execution without paying 
the landlord a year’s rent, the measure of damages 
is primd facie the amount of rent due, but it is 
competent t-o the sheriff to prove in mitigation of 
damages that the value of the goods removed was 
less than the amount of rent due. 

(2) The law appears to stand thus. When 
notice has been given by the landlord to the sheriff 
that rent is due, it becomes the duty of the sheriff 
under the statute not to sell anything upon the 
demised premises till the rent has been paid. 
Even if there are goods upon the demised premises 
of a value many times exceeding the amount of 
rent due his duty is the same. Tie must refuse 
to sell the smallest part of the goods until the claim 
of the landlord is satisfied. Now, of course, the 
sheriff is not bound to find money with which to 
satisfy the claim of the landlord. lie must, 
then »fore, before he proceeds with the execution, 
apply to tlie execution creditor for the sum which 
is necessary. If the execution creditor provides 
it, the sheriff pays the landlord A proceeds with 
the execution. If the execution creditor does 
not provide it, the sheriff cannot be called on to 
infringe the statute, A may either return “ nulla 
bona ” A withdraw from possession, or may him- 
self pay the rent, looking to the execution creditor 
for reimbursement, A proceed to sell. This is the 
position of the sheriff under the Act (Lord Eshkr, 
M.R.). -Thomas v. Mirkiiousk (1887), 19 Q. B. I). 
563 ; 56 L. .1. Q. B. 653 ; 36 W. B. 104 ; 3 T. L. K. 
801, I). C. 

Annotation: — Ah to (1) & (2) Held, lie Mackenzie, Ex p. 

Horttordaliire Sheriff, 11899 J 2 Q. 13. 669. 

796. .] — (1) A tenant’s goods, seized by a 

sheriff under a writ of execution, could not be dis- 
trained for rent. They were said to he in custodia 
ley-itt A protected from seizure by the landlord : 
nor tumid he, before Landlord & Tenant Act, 1709 
(c. II), by giving the sheriff notice or otherwise, 
obtain payment by the sheriff* out of the moneys 
realised by him by the sale of the goods seized 
{per Cur.). 

(2) The law in this respect, was, however, 
altered by sect. 1 of above Act.. This statute did 
not give the landlord a right to distrain, but it 
prohibited the removal of the goods seized by the 
sheriff until the landlord’s rent in arrear, not 
exceeding one year’s rent, had been paid by the 
execution creditor (per Cur.). 

(3) The Act was so worded as to raise the 
question whether it imposed upon the sheriff the 
duty of ascertaining whether any rent was in 
arrear or not before allowing the goods seized to 
be removed ; but it was early decided that it was 
not the sheriff’s duty to inquire, & that he was 
under no liability to the landlord for not keeping 
t he goods unless informed that rent was due (per 
Cun.). 

(4) But unless the execution creditor or the 
t enant paid the landlord his rent in arrear, not 
exceeding one year’s arrears, the Act might pro- 
duce a deadlock. If the sheriff sold the goods 
A. they were removed, lie was liable to an action 
by the landlord. So long as the landlord was un- 
paid, the sheriff could not be compelled to sell the 
goods ; & an action by an execution creditor for 


not selling could not be sustained against him. 
The sheriff might retain possession ; but when it 
becomes plain that no one would pay the landlord, 
the sheriff could withdraw A return nulla bona to 
the writ (per Cur.). 

(5) As soon as he withdrew the landlord could 
distrain for his whole rent in arrear (per Cur.). — 
Re Mackenzie, Ex p. Hertfordshire (Sheriff), 
[1899] 2 Q. B. 566 ; 68 L. J. Q. B. 1003 ; 81 L. T. 
214 ; 15 T. L. R. 526 ; 43 Sol. Jo. 704 ; 6 Mans. 
413, C. A. 

Annotations: — As to (1) Reid, lie Driver, Ex p. Official 

Receiver (1899), 80 L. T. 840. As to (2) Consd. lie Crate, 

Ex p. Hinckeliffe, [1916] 2 K. B. 497. Refd. lie British 

Salicylates, [1919] 2 Ck. 155. As to (4) Consd. lie British 

Salicylates, [1919] 2 Ch. 155. 

797. No right of removal — Before payment of 
year’s rent.] — The sheriff is not bound to take the ,, 
goods in execution unless the party at whose suit 
the execution is sued out shall, before the removal 
of such goods, pay the landlord a year’s rent. 
When the year’s rent is paid, the sheriff is autho- 
rised to remove the goods, but not before. By 
removing the goods before the payment of such 
rent, he subjects himself to an action by the 
landlord (Lord Tenterden, C.J.).~ Calvert v . 
Joliffe (1831), 2 B. A Ad. 418 ; 9 L. J. O. 8. K. B. 
240 ; 109 E. R. 1198. 

Annotation : — Consd. Cocker??. Mungrove (1 846), 9 Q. B. 223. 

798. No right of sale — Sheriff in possession.] — 

The true construction of Landlord A Tenant Act, 
1709 (c. 14), s. 1, is, that where the sheriff in 
possession under a fi. Ja. receives notice, as well as 
the execution creditor, of rent being due, not 
exceeding one year, it is not his duty to proceed 
to a sale, unless the execution creditor first of all 
pays the rent to the landlord, whatever may be 
the supposed value of the goods seized. — Cocker 
v. Musorovk (1846), 9 Q. B. 223 ; 1 New Bract. 
Cas. 419 ; 3 5 L. J. Q. B. 365 ; 7 L. T. O. 8. 254 ; 
10 Jur. 922. 

Annotations : — Refd. White v. Binsteud (1853), 13 C, B. 304 ; 

Levy v. Hale (1859), 6 Jur. N. 8. 702 : lie Driver, Ex p. 

Official Recolver (1899), 80 L. T. 840; lie Mackenzie, 

Exp. Hertfordshire Sheriff, [1899] 2 Q. B. 566. 

799. Goods sold by sheriff — Duty to refund un- 
satisfied arrears to landlord.] — Duck v . Braddyll, 
No. 317, ante. 

800. Landlord’s right to distrain not 

affected.] — Smallman v. Bollard, No. 852, post. 

801. Effect of Interpleader Act, 1831 (c. 58) — 
Order made after seizure — Before removal.] — 

Where the sheriff seizes goods under a writ of fi. fa.. 
A before removal of the goods an interpleader 
order is obtained, for the purpose of ascertaining 
the ownership of the goods, the sheriff ought not 
to pay the rent due to the landlord. 

Landlord A Tenant Act, 1709 (c. 14), s. 1, was 
intended to apply to cases only where the landlord 
has lost his chances of distraining upon goods by 
their removal ; A Interpleader Act, 1831 (c. 58), 
does not affect this. — Anon. (1853), 20 L. T. O. 8. 
238. 

See, generally , Interpleader. 

802. Applicable to what goods — Only those 
taken in execution judgment.] — Where certain 
goods upon a farm were seized by virtue of a writ 
of pone per radios against the occupier, issued out 
of the Court of Pleas at Durham, A were after- 
wards, upon his default, forfeited to the bishop, 
who, by writ to the sheriff, ordered them to be 
assigned to the party at whose suit the pone issued, 
in satisfaction of his damages : — Held : the sheriff 
was not bound to pay the landlord half a year’s 
rent then due, before he removed the goods. 

Landlord A Tenant Act, 1709 (c. 14), speaks 
only of goods taken by virtue of any execution 
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A the plain sense of the words is confined to 
execution on judgments (Lord Tenterden, G.J.). 
— Brandling v. Barrington (1827), 0 B. & C. 
467 ; 9 Dow. & By. K. B. 600 ; 5 L. J. O. 8. K. B. 
181 ; 108 E. It. 523. 

Annotations : — Mentd. Hudson v. Parker (1844), 1 Rob. 
Eecl. 14 ; Floyor v. Bankes (1803), 32 L. J. Ch. 010. 

(b) Tenancy must be Subsisting, 

See Landlord & Tenant Act, 1709 (c. 14). 

803. General rule.] — The sheriff had no right to 
allow to the landlord a year’s rent under Landlord 
& Tenant Act, 1709 (c. 14), that statute contem- 
plating an existing tenancy which in this case must 
be taken to have ceased. — Hodgson v, Gas- 
coigne (1821), 5 B. & Aid. 88 ; 106 E. R. 1126. 

Annotations : — Refd. ( ’ox v. Leigh (1874), 43 L. .T. Q. B. 123. 
Mentd. Mills v. Oddy (1830), 5 Tyr. 371 ; lie. Medley, Ex jj. 
Barnes (1838), 3 l)eac. 223 : Newport v. Harley (1845), 
U L.J. Q. B. 242 ; Kelly v. Webber (1860), 3 L. T. 124. 

804. Effect of seizure after tenancy 

determined.] — The provision in Landlord & Tenant 
Act, 1709 (c. 14), s. 1, applies only to a case where 
there is a subsisting tenancy ; & therefore where 
the sheriff seized goods after the tenancy had been 
determined he was held not liable to an action for 
selling the goods upon the land without paying 
over a year’s arrears of rent to the landlord. — 
( ’ox v . Leigh (1871), L. R, 9 Q. B. 333 ; 43 L. J. 
Q. B. 123 ; 30 L. T. 491 ; 38 J. P. 455 ; 22 W. R. 
730. 

Annotation : — Apprvd. Lewis v. Davies, 11014] 2 K. B. 469. 

805. County Courts Act, 1888 (c. 43), 

s. 160.] — Landlord & Tenant Act, 1709 (c. 14), ss. 
6 7, enabling a landlord to distrain upon the 

goods of a tenant, still in possession, for rent in 
arrear upon a lease ended or determined, within 
six months after the determination of the same, 
are confined to cases between landlord & tenant 
& have no application to a case where goods of a 
tenant under a subsisting tenancy are taken in 
execution at the suit of an execution creditor, so 
as to introduce into the operation of those sects., 
in favour of the person entitled to distrain there- 
under, the advantages given by sect. 1 to a land- 
lord in the event of an execution on the goods of 
his tenant. 

Sect 160 of County Courts Act, 1888 (c. 43), 
applies solely to sect. 1 of Landlord & Tenant Act-, 
1709, & does not extend in its operation to sects. 
6 & 7. — Lewis v . Davies, [1914] 2 Iv. B. 469 ; 
83 L. J. K. B. 598 ; 110 L. T. 461 ; 30 T. L. R. 
301, C. A. 

Annotation : — Refd. lie British Salicylates, [1919] 2 Ch. 155. 

806. Tenancy created by attornment clause in 
mortgage.! — (1 ) Goods having been taken in execu- 
tion, the landlord after the sale, but before the 
removal of the goods, gave notice to the sheriff that 
rent was due to him : — Held : an order on the 
sheriff to pay the rent out of the proceeds in his 
hands was properly made. 

(2) A., being indebted to B., & C. being his surety, 
A. conveyed certain premises by way of mtge. to 
G. to indemnify him, & attorned as tenant to 
C. at a rent of £50 per annum. The goods of A. 
having been seized under a writ of execution : — 
Held: by Landlord & Tenant Act, 1709 (c. 14), O. 
was entitled to payment of this rent as against the 
execution creditor. — Yates v. Ratledge (1860), 
5 II. & N. 249 ; 29 L. J. Ex. 117. 

Annotation : — Refd. He Mackenzie, Ex p. Hertfordshire 
Sheriff, U899) 2 Q. B. 566. 

(c) Who entitled to enforce. 

See Landlord & Tenant Act, 1709 (c. 14). 

807. “ Landlord 99 — Or administrator.]- Case 

lies by an administrator against the bailiff of a 


liberty for executing a fi, fa, & removing the goods 
off the premises before the landlord was paid a 
year’s rent. — P algrave v, Windham (1719), 

1 Stra. 212 ; 93 E. R. 478. 

Annotaiions : — Refd. Lane v. Crockett (1819), 7 Price, 566; 

Risely v. Rylo (1843), 11 M. & W. 16 ; Re Mackenzie, 

Exp. Hertfordshire Sheriff, 11 899] 2 Q. B. 566. 

808. Not against under tenant.] — Ground 

landlord cannot come in for rent on execution 
against an underlessee. — R ennet’s Case (1727), 

2 Stra. 787 ; 93 E. R. 848. 

809. Or his executor.] — An exor. of a 

landlord shall have the same benefit of the Act, 
against an execution, as testator might have had 
if living. — C hace v, Chace (1730), Fortes. Rep. 
359 ; 92 E. R. 890. 

810. Receiver appointed by court.] — In 

May, 1902, B. agreed to let a public-house to I. at a 
yearly rental of £150. On Mar. 8, 1907, B. obtained 
judgment against I. On Mar. 12, 1909, a receiver 
of the premises was appointed by the ct. at the 
instance of a iirst mt-gee. On the same day B. 
levied execution in respect of their judgment: — 
Held: the effect of the order of Mar. 12, 1909, was 
that the receiver became the landlord of the 
premises within Landlord & Tenant Act-, 1709 
(c. 14), s. 1, & was, therefore, entitled to be paid 
the arrears of rent, not exceeding one year’s rent-, 
due at- the time of the execution.— Cox: v. Harper, 
J1910] 1 (ili. 480 ; 79 L. J. Ch. 78 ; 101 L. T. 669 ; 
26 T. L. R-. 105. 

Annotation :- -Mentd. Wood v, Wallace (1920), 90 L. J. K. B. 

319. 

811. Though tenant bankrupt.] - Duck v, 

Braddyll, No. 317, ante, 

812. After agreement for sale & assign- 

ment — Yearly allowance to landlord by intended 
purchaser — Until completion.] — Where, in an 
agreement for the sale & assignment of certain 
premises, there was a stipulat ion “ that in the 
mean time, & until the assignment was made, the 
intended purchaser should pay & allow to the 
seller at the rate of £100 per annum from the time 
of taking possession of the premises until the com- 
pletion of the purchase ; ” the intended pur- 
chaser having taken possession, & one half-yearly 
payment having become due before the completion 
of the purchase : — Held : it was due as rent, A 
the sheriff levying on the goods of the occupier 
under a fi, fa ., was bound by Landlord A Tenant 
Act, 1709 (c. 14), to pay it. over to the seller, as 
landlord. -Saunders v. Musgrave (1827), 6 

B. <fc G. 521 ; 9 Dow. & Ry. K. B. 529 ; 5 
1,. J. O. S. K. B. 192 ; 108 E. R. 545. 

Annotations : — Refd. Anderson t\ Mid. Ry. (1H61), 3 E. & E. 

614. Mentd. Hoe d. Tomes v, Chamberluine (1839), 5 

M. & W. 14. 

813 . Not If himself execution creditor.] — 

Taylor v. Lanyon, No. 793, ante, 

814. Though sub-lessor.]— (1) A landlord 

who sued a sheriff for not reserving a year’s rent 
on an execution against a tenant, released the rent 
after the jury were sworn, to make the tenant a 
witness : — Held : ho was not thereby precluded 
from recovering against the sheriff the amount of 
the rent. 

(2) Landlord & Tenant Act, 1709 (c. 14), s. 1, 
is not to be limited to the ease of an original 
demise of entire premises, but applies to a sub- 
lessee & to goods taken in execution in apartments 
being parcel of a messuage. It would be a very 
naiTow construction of the Act., if we were 1 6 
confine it to the case of an original demise of 
entire premises (Lindal, C.J.). — Thurgood v, 
Richardson (1831), 7 Bing. 428 ; 5 Moo. & P. 
270 ; 9 L. JT. O. S. O. P. 121 ; 131 E. R. 165. 
Annotation : — As to (1) Refd. Read v. Thoyfcs (1840), 9 

C. & P. 515. 
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Sect. 12. — Effect of bankruptcy , winding up, etc.: 
Sub-sect. 3, (7. (c), {d) ( e ) i, 9 ii. f in., iv. & v.] 

815 . Rent released — After action com- 

menced.] — TllUIUJOOD V. RICHARDSON, No. 811, 
ante . 

816. Not where execution unlawful — 

Goods of stranger seized.] — If the bailiff seizes, 
under a warrant of a county ct., goods belonging 
to a stranger, he cannot, under County Cts. Act. 
1856 (c. 1 08), s. 75, distrain such goods for the rent 
of the landlord ; A, if he does so, the true owner 
is entitled to have his goods back. — Heard v. 
Knight (1858), 8 E. A B. 805 ; 27 L. J. Q. B. 850 ; 
4 Jur. N. S. 782 ; 0 W. it. 220 ; 120 E. It. 323. 

Annotations:— Folld. Foulger v. Taylor (18(10), 5 II. A N. 

Distd. Hughes v. .Smallwood (1890), 25 Q. B. D. 306. 

.] — Under County Cts. 

Act, 1850 (c. 108), s. 75, a landlord cannot claim 
his rent where a bailin' takes in execution upon the 
demised premises the goods of a stranger ; for 
that enactment only applies where the levy is 
made on the goods of the tenant. — Foulger v. 
Taylor (1800), 5 II. A N. 202; 1 L. T. 181 ; 
21 .1. P. 107 ; 8 W. It. 279 ; 157 E. It. 1157 ; sub 
mmi. Wjlooxon v. Nearby, Foulgar v. Taylor, 
L. .1. Ex. 151 

— Expld. & Distd. Hughes v. Smallwood (1890), 
25 Q. B. D. 306. 

818. Against execution debtor —Although 

not tenant of landlord.] —Execution having issued 
upon a judgment in a county ct. against deft., 
goods belonging to him were taken in execution in a 
house of which the wife of deft*, was the lessee. 
The landlords gave to the bailiff making the levy a 
notice under County Cts. Act, 1888 (c. 43), s. 100, 
claiming arrears of rent due from the wife : — 
Held : as deft.’s goods wore rightfully taken in 
execution, the claim of the landlords was good. — 
Hughes v. Smallwood (1890), 25 Q. B. I). 300; 
59 U. .1. Q. B. 503 ; 03 L. T. 198 ; 55 .1. P. 182, 
1). C. 

819. Trustees — Of outstanding satisfied term— 
In trust to attend the inheritance.] — (1) The 

trustees of an outstanding satisfied term assigned 
in trust to attend the inheritance, may sue the 
sheriff for not retaining, after notice to do so, in an 
execution against the tenant, a year’s rent due to 
the landlord. 

(2) A notice to the sheriff in such case, stating 
that the rent was due to W. A the mtgees. of his 
estate, A signed by a person who was not the 
receiver appointed by the mtge. deed, was held 
suilicient. 

(3) The sheriff is liable, in such case, if he 
remove any of the tenant’s goods without retaining 
the year’s rent*. — Colyer v. Speer (1820), 2 
Brod. A Bing. 07 ; 1 Moo. C. P. 473 ; 129 E. It. 
882. 

Annotations :~As to (3) Consd. Thomas v. Mirehouso (1887), 
3 T. L. K. 804. Held, lie Mackenzie, Ex p. Hertfordshire 
Sheriff, 11899J 2 Q, B. 666. 

820. Mortgagee — Under attornment clause.] — 

Yates i\ Ratledge, No. 800, ante. 

(d) lT7io liable for Wrongful Removal. 

Sec Landlord A Tenant Act, 1709 (c. 14). 

821. Sheriff — Not execution creditor.] — Duck 
v. Bn addyll. No. 317, ante. 

PART II. SECT. 12, SUB-SECT. 3,— 

C. <«)i. 

h. Sufficiency of,] — The sheriff 
having; seized goods under a ft. fa,, 
received u written notice from pltf. 

‘hot there was then due to him “ ouo- 
Imlf yours rent ” for the promises, 
net stating when the rent fell due, nor 
for what period it was claimed. Pltf. 


822. -.] — Riseley v. Ryle, No. 851, 
post. 

823. Not in action lor money had Sc 
received.] — An action for money had A received 
cannot be maintained by a landlord to recover the 
amount of a year’s rent against the sheriff who 
has sold his tenant’s goods under an execution. — 
Green v . Austin (1812), 3 Oamp. 260, N. P. 

Annotation : — Reid, lie Maokenzie, Ex p. Hertfordshire 
Sheriff, [1899] 2 Q. B. 566. 

824. Although goods subsequently re- 

turned.] — In an action against a sheriff, for 
removing goods seized under a Ji. fa., without pay- 
ing the landlord a year's rent, under Landlord & 
Tenant Act, 1709 (c. 14), wherein pltf. recovered 
a verdict, the ct. refused a new trial, on the 
ground that the goods having been afterwards 
returned, pltf. had not been damnified, because 
while they were in the custody of the law, tho 
landlord could not distrain them. — Lane v. 
( 'Rockett (1819), 7 Price, 566 ; 146 E. R. 1063, 
Ex. Oh. 

Annotations : — Mentd. Weston v. Foster (1836), 2 Hodg. 59 ; 
Thomas t\ Jones (1838), 4 M. & W. 28. 

825. Measure of damages.] — Thomas v . 

Mirehouse, No. 795, ante. 

(e) Arrears of Rent. 
i. Notice to Sheriff. 

See Landlord A Tenant Act, 1709 (c;. 14). 

826. Necessity for.] — On Landlord A Tenant Act, 
1709 (c. 14), the landlord must demand or the 
sheriff is not bound to secure the rent. He [the 
sheriff | cannot take notice what arrears there are 
but if the landlord comes A acquaints him with it, 
then, A not till then, is he obliged to see a year’s 
rent satisfied before removal of the goods ( per 
Cur.). — Waring v. Dewberry (1718), 1 Stra. 97 ; 
Fortes. Rep. 360 ; 93 E. R. 408. 

Annotations : — Reid. Finely v. Kyle (1842), 7 J. P. 147 ; 
lie Mackenzie, Ex p, Hertfordshire Sheriff, [1899] 2 Q. B. 
506. 

827. — — .] — Smith v. Russell, No. 863, 

828. .] — Under Landlord A Tenant Act, 

1709 (c. 11), the sheriff is bound to retain one 
year’s rent out of the proceeds of a tenant’s goods 
taken in execution, provided he has notice of the 
landlord’s claim at any time while the goods or 
the proceeds remain in his hands ; A the ct., upon 
motion, ordered the same to be paid to the landlord 
even where the notice was given after the removal 
of the goods from the premises. — Arnitt v. 
Garnett (1820), 3 B. A Aid. 440 ; 106 E. R. 
724. 

Annotations: — Folld. Yates v. Katlcdgc (1860), 5 H. & N. 
249. Refd. Colyer v. Speer (1820), 4 Moore, C. P. 473; 
lie Davis, Ex p. Pollen’s Trustees (1885), 55 L. J. Q. B. 
217 ; lie Mackenzie, Ex p. Hertfordshire Sheriff, [1899] 
2 U. B. 566. 

829. Sufficiency of — Constructive notice.] — 

Where a sheriff, with knowledge that there is rent 
due to the landlord, proceeds to sell the tenant’s 
goods by virtue of a writ of fi. fa. without retaining 
a year’s rent, he will be liable for it, although no 
specific notice has been given to him by the land- 
lord. — Andrews v. Dixon (1820), 3 B. A Aid. 
645 ; 160 E. R. 797. 

Annotations ; — Reid. RJsely v. Hyle (1843), 11 M. A W. 16 ; 

rent was in fact payable quarterly, A 
that one quarter was due at the time 
of seizure. — T omlinson v. Jarvis 
(1853), 11 U. C. K. 60.— CAN. 

k. Time for — Before removal.] — 
Judgments were obtained against a 
debtor by an ordinary creditor for a 
debt, & a lessor for arrear rent. The 
messenger, acting for the creditor, 


afterwards went to the sheriff, & being 
asked when his rent fell due, said that 
he thought it would be on the follow- 
ing Monday or Tuesday. The sheriff 
thereupon ordered the goods to be 
removed & sold : — Held : pltf. was 
bound by his own declaration, & 
could recover no damages from tho 
sheriff, although it appeared that the 
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Re Davis, Ex p. Pollen's Trustees (1885), 55 L. . .T, ■ Q. B. 
217 ; He Mackenzie, Ex p. Hertfordshire Sheriff. 1189U] 

2 Q. B. 560. 

830. By mortgagees — Signature of notice.] 

— Oolykr r. Speer, No. 810 , ante. 

831. Time for — After removal.]— A unitt v. 

Garnett, No. 828, ante. 

832. Before removal — After sale.] — 

Yates v. Batledge, No. 800, ante. 

833. Effect of — Prohibits sale by sheriff.] — 

Thomas v. Mikehouse, No. 795, ante. 

ii. Inquiry by Sheriff. 

834. Whether duty to inquire— In absence of 
notice.] — Waring v. Dewberry, No. 820, ante. 

835. .] — Smith v. Bussell, No. 803, 

pOSt. „ T 

836. .] — Tie Mackenzie, hx p. Hert- 

fordshire (Sheriff), No. 790, ante. 

837 . Notice received.] — In an action against- 

the sheriff for an improper return to a fi. fa. which 
stated that he had paid a sum of money to the 
landlord of the premises for arrears of rent, it is 
not enough for him to prove that he paid the 
money to the landlord but lie should ^adduce some 
evidence that the rent was due. — I veigiitley v. 

Birch (1814), 3 Gamp. 521, N. P. ; 

Annotation : — Mentd. Mullett v. ChalHa (1851), 16 L. 1. O. 8. 
340. 

838. .] — In an action against a 

sheritT for negligence in not levying under a writ 
of fi. fa. the defence was that the sheriff had with- 
drawn on notice from the landlord that rent was 
due. At the trial, the landlord stated that- rent 
was due, but in cross-examination it appeared 
that the execution debtor held under a lease 
which was not produced Held : the fact of rent 
being due could not be proved without the pro- 
duction of the lease & pi If. was entitled to a verdict. 
— AugustiEN v. Oh allis (1847), 1 Excli. 279 ; 

2 New Pract. Oas. 480; 17 L. J. Ex. 73; 10 
L. T. O. H. 115 ; 154 E. B. 118. 

839. . | - Frost v. Barclay (1887), 

3 T. L. R. 03 7, D. 0. 

' iii. To Whom payable . 

See Landlord & Tenant Act, 1709 (o. 14), s. 1 
& Part II., Sect. 12, sub-sect. 3, 0. (c). 

Persons entitled to enforce restrictions.]- See 
Sub-sect. 3, 0. (c), ante. 

iv. Amount payable. 

See Landlord & Tenant Act, 1709 (c. 14). 

Rent due at time of seizure.]- -See Sect. 12, sub- 
sect. 3, O. (c) (v.), post. 

840. Year's rent.] — Outlawry, & capias utla- 
qatum, the landlord relieved as to one year’s rent 
on Landlord & Tenant Act, 1 709 (c. 3 1).— Greaves 
v. D’Acastro (1725), Bunb. 191 ; 145 E. B. 044. 

Annotations: — Refd. St. John’s College v. Murcott (1797), 
7 Torm Rep. 259 ; Graham v. Grill (1814), 2 M. & 8. 294 ; 
Brandling v. Barrington (1827 )* 6 B, & O. 467, Mentd. 


Act, 1700 (c. 11 ).— Wollaston v. Stafford 

(1854), 15 0. B. 278 ; 139 E. B. 429. 

842, - — Onus of proof as to — Action against 

sheriff.]— II akihson v. Barry, No. 115, ante. 

843 , More than one execution.] 

there are two executions, the landlord eaniiot have 
a year's rent on each. — P od v. SAXBY (173,>), & 
St-ra. 1021 ; 93 E. It. 1010. 

844 , Portion remitted to tenant.] — 

against an execution creditor a landlord is entitled 
to a full year’s rent although he has been used bo 
remit some portion of it to liis tenant-.-— W illiam 
v. Lewsey (1831), 8 Bing. 28 ; l Moo. & S. 1L ; 1 
L. J. O. P. 13 ; 131 E. B. 310. 

845, No deduction of poundage - For sheriff. I 
On execution the landlord’s rent shall be paid 
without deduction of poundage for the sheritl. 
Gore v. Goston (1725), 1 Stra. 013 : 93 E. !*• 

751. 

v. Due at Time of Seiz ure. 

Sec Landlord <to Tenant Act, 1709 (c. 14). 

846, Limitation of right of landlord.) — The 
landlord of premises upon which the goods ol ms 
tenants are taken in execution can only chum 
from the party suing the execution the rent due 
at the time of taking the goods A not that which 
accrues after the taking & during the continuance 
of the shell IT in possession. — Hoskins v. Knight 
(1813), 1 M. & S. 245 ; 3 05 E. B. 91. 

Annotaxionn Apld. lie. Davis, Ex p. Poll- ejgJnwtceH Jg|j» ; 

55 L. J. Q. B. 217. Reid. Benjamin v. kmmhliaw 
13 L. T. O. S. 260. . 

847 , .1— (1) SherilT taking corn m the 

blade under a fi. fa. & selling it before rent duo is 
not liable to account to the landlord of deft., undei 
Landlord & Tenant Act, 1709 («. 14), for rent 
accruing subsequently to the levy & sale, althoug 
he is given notice & though the corn be not removed 
from the premises until long afterwards, when a 
consideration of rent has become dues , 

(2) The landlord’s remedy in such ease is by 
distress. — G william v. Barker (1815), 1 I rice, 
274 ; 145 E. R. 3401. 

Annotations A a to i 2) Dbtd. 1 ’cacorik v. Turvis (1820), 

2 Broil. & Bing. 362. Refd. Wright v. Dcwch (1831), 

1 Ad. & J’-l. 641. 

848 , Under Landlord & Tenant Act, 

1709 (c. 1 4), s. 1 , the landlord is entitled as against 
the execution-creditor, only to rent due at the time 
of the seizure. But if the sheriff returns that ho 
has paid so much “ for rent due for the premises, 
the ct. will intend that the payment was for rent 
due at the time of the seizure ; & it is no objection 
to the return that it does not expressly state that 
the rent was due at the time of the seizures. 

Where the sheriff returns that lie has retained 
a sum for possession-monoy, it is no ground ior 
quashing the return, that pltf. is charged with 
more possession-money than the amount payable 
by him for keeping possession.— Reyn olds v. 
Baiiford (1844), 7 Man. & G. 449 ; 2 Dow, A . 


Me Helaby (1832), 1 L. J. Bey. 5. 'VP Vf 7 iV i \ p p. 177 ; 3 

841, Distress withdrawn on false assur- 327 ; ** • 135 E It. 180. 

ance of tenant — As to satisfaction of debt.] — A L. T. O. S. 102 , 8 Ju . » * * Trustees (1885). 

landlord, having distrained for rent, was induced Annotation : Apld. Me Da p. 

to withdraw the distress, by the tenant’s assurance, ‘ * 

- ^ m j « I J* « 1 1 J 1 . .1 *L . . 


vv# — — * . - , 

wliich was false, that a particular debt had been 
satisfied. The creditor having proceeded to 
judgment <fc execution, the tenant’s goods were 
seized by the sheriff ; — Held : Hie landlord was 
entitled to a year’s rent under Landlord & Tenant 


849 . .] — Benjamin v. Scrimshaw (1849), 

13 L T O. S. 200. 

1 850. Whether notice by landlord sufficient — 
To withdraw execution.] 1 — Augustien v. Craijjs, 

No. 838, ante. 
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Sect. 12. — Effect of bankruptcy, winding up, etc.: 

Sub-met 3, C.Je) vi. & (/), V. (a) (b) <fc A*.] 

vi. /famf Certain . 

landlord & Tenant Act, 1709 (c. 14). 

851. Premises must be held at.] — Where a 
sheriff seized goods under a fi. fa ., &; after notice 
that rent was due to the landlord of deft., removed 
the goods without the rent having been paid : — 
Held: (1) the sheriff was liable for the removal 
on Landlord & Tenant Act, 1709 (c. 14), s. 1, to 
an action on the ease, at the suit of the landlord ; 
(2) it was unnecessary to aver notice to the execu- 
tion creditor ; (3) no averment was necessary that 
the goods removed were by law distrainable ; 
(1 ) in order to maintain the action, it must appear 
that the premises were held at a rent certain. 

Where a tenant entered into possession in 
Jan. 1829 under an agreement made in Oct. 1828, 
whereby a lease was to be granted to him from 
Nov. 20, 1828, but none was ever granted ; & 
the tenant occupied until Feb. 1842, the time of 
execution, but there was no evidence of any pay- 
ment of rent: — Held: if did not sufficiently 
appear that he held as tenant at a rent certain. 

Qu. : Whether an action lies by the landlord 
against the execution creditor. — I1i.skj.ey v. Ryle 
(1843), II M. & W. 10; 12 L. J. Ex. 322; 152 
K. R. 097. 

Annotations As to (1) Distd. Small man r , Pollard (1811), 
6 Man. & 0. 1001. Apld. Cocker v. Musgrovo (1816), 
0 Q. 11. 223. Consd. Wharton v. Naylor (1848), 12 Q. B. 
673. Reid, Re Mackenzie, Ex p. Hertfordshire Sheriff, 
1181)0] 1 Q. B. A OB. As to (1) Reid. Cox v. Leigh (1874), 
43 L. J. Q. B. 123. Generally, Mentd. St. Marylcbotie 
Vestry v. London County, Sheriff (1000), 69 L. J. Q. B. 
818. 


(/) For what Remorals Sheriff Liable . 

See landlord A Tenant Act, 1709 (c. 14). 

852. Actual removal — Mere execution of bill 
of sale insufficient.] — ( l ) A sheriff is not liable 
to the landlord in an action under Landlord & 
Tenant Act, 1709 (c. 14), s. 1, unless there be an 
actual removal of the goods from the premises, the 
mere execution of a bill of sale not being equivalent 
to a removal. 


(2) Semble : the landlord is entitled to distrain 
for a year’s rent, while the goods remain on the 
premises, although the goods have been sold by 
the sheriff. — Smallman v. Pollard (1844), 6 
Man. & G. 1001 ; 1 l) ow . & L. 901 ; 7 Scott, N. It. 
911 ; 13 L. .1. C. P. 110 ; 2 L. T. O. S. 402 ; 8 
Jur. 240 ; 8 J. P. Jo. 121 ; 134 E. It. 1197. 
Annotations:— As to (i) Refd. White v. Binstead (1853), 13 

So/V’-n y«»o Jls io ^ Dbtd. Wharton v, Naylor (1818), 

1 » Q • D* Ul i)i 

853. .] — - Landlord & Tenant Act, 1709 

(c. 14), s. 1, which prohibits the taking in execution 
of goods without satisfying the landlord’s claim for 
rent does not apply unless the goods are actually 
removed. 

Under a fi. fa. against A., the sheriff seized the 
goods of B., B. claiming them, the sheriff: obtained 


an order under Interpleader Act, 1831 (c. 58), & Co 
the landlord, claimed £25, for a quarter’s rent. 
The goods were sold under the order, & the amount, 
after deducting the £25, was paid by the sheriff 
into ct. On the trial of the issue, B. established 
his claim : — Held : the sheriff was not justified in 
paying the rent. — White v. Binstead (1853), 
13 C. B. 304 ; 22 L. J. 0. P. 115 ; 17 Jur. 391 ; 
138 E. IL 1210. 

Annotation Refd. He Davis, Ex p. Pollen Trustees (1885), 

55 L. ,T. Q. B. 217. 

854. Removal by consent — Undertaking for 
year's rent by sheriff's officers.] — If upon the goods 
of a tenant being taken in execution, an agent of the 
landlord takes from the sheriff’s officers an under- 
taking for a year’s rent, & then consents to the 
goods being sold, the landlord cannot afterwards 
maintain an action against the sheriff on landlord 
& Tenant Act, 1709 (c. 11), s. 1, for not paying 
a year’s rent on making the levy ; although the 
rent is not paid according to the undertaking, & 
although the undertaking should be void under 
Stat. Frauds for not stating any consideration. — 
Rotiierey v. Wood (1811), 3 Camp. 24, N. P. 
Annotation : — Refd. Cocker v. Musgrave (1846), 9 Q. B. 223. 

855. Removal of goods of stranger — Payment 

of whole proceeds to owner.] — If the sheriff, 
under a fi. fa., levies on & removes goods which are 
not the property of the judgment debtor, & has 
notice of rent due before removal, lie is liable to 
t-lie landlord under Landlord & Tenant Act, 1709 
(c. 14), s. 1, although lie has paid over the whole 
proceeds of the levy to the owner of the goods. — 
Forster v. Cookson (1841), 1 Q. B. 419 ; 1 

Gal. & J)av. 58 ; 10 L. J. Q. B. 167 ; 5 Jur. 1083 ; 
113 E. K. 1193. 

Annotations Distd. Whiter. Binstoad (1853), 13 C. Ii. 304. 

Refd. Foulger v. Taylor (1860). 5 H. & N. 202. 


I). Withdrawal from Possession by Sheriff, 

(a) In General . 

See Landlord & Tenant Act, 1709 (c. 14). 

856. Withdrawal obligatory —Goods insufficient 
to satisfy year’s rent.] — Where the sheriff executes 
a fi. fa., & he receives notice of a year’s rent 
being due, & the goods on the premises are not 
sufficient to satisfy a year’s rent, he must with 
draw ; & if he sells the ct. will not stay proceeding! 
in an action against him on Landlord & Tenant 
Act, 1709 (e. 14), s. 1, on paying over the proceeds 
of sale. — Foster v . Hilton (1831), 1 l)owl. 35. 

857. Withdrawal permissible— Execution credi 
tor not providing rent.] — Thomas v . Mirehouse 
No. 795, ante. 

858. No payment of landlord forth 

coming.] — Re Mackenzie, Ex p. Hertfordshire 
(Sheriff), No. 796, ante . 

859. What amounts to — Execution warrant lei 
in house — No person in possession.] — Where 
sheriff’s officer executed a writ of fi. fa. by goin 
to the house & informing the debtor he came t 


PART II, SECT. 12, SUB-SECT. 3.- 

C. (f). 

1. Removal of cattle exceeding ii 
value one year's rent — Without payin < 
year 8 rent — Subsequent return on satis 
faction of claim,] — Where cattle ex 
weeding in value ono year’s rent, wen 
seized in execution by a special bailiff 
who, alter notice for a claim for ren 
by the landlord removed them froir 
the land without paying a year’s rent 
& after five days, returned them to th< 
land, on the amount of the claim beini 

Sii!? 0 ?* : the landlord wai 

entitled to damages, as in an action o 
tort, which were measured at th< 


[1902] 1 I. n. 167.-— IR. 

PART II. SECT. 12, SUB-SECT. 3.— 
D. (a). 

m. What amounts to — Goods left in 
possession of tenant — To be delivered 
up on reguest.] — A sheriff seized goods 
under execution, but left them in the 
possession of tho execution debtor 
upon receiving a receipt for the same, 
with an undertaking to deliver them 
to the sheriff when requested : — Held : 
the sheriff had not such possession of 
the goods as precluded the landlord 
from diHtnrining. — MoIntyrk v. Stata 
(1854), 4 C. P. 248.— CAN. 


but put no bailiff in possession o 
deft, promising not to remove then 
Deft, subsequently removed tho good 
whereupon the landlord seized tliei 
for rent, on the ground that t> 
removal was fraud me nt. The sheri 
then made a second seizure under tl 
execution : — Held : the first seizure l 
the sheriff had been abandoned, & 1 
could not retake them while mid- 
seizure for rent, as they were 
custodia hgis . — Ohato v. Craig (187' 
7 P. It. 209.— CAN. 

o. Right of sheriff to interplead 
Where claim for rent made.] — T 
express statutory provision givi 
sheriffs tho right to interplead where 



Part II. — Distress for Rent. 


349 


levy on his goods, & laying his hand on a table & 
saying “ I take this table,” & then locked up his 
warrant in the table drawer, took the key, & went 
away, without leaving any person in possession, 
&, alter the fi . fa . was returnable, but not con- 
tinued, the landlord distrained the goods for rent : — 
Held : the sheriff could not maintain trespass 
against him. — Blades v. Arundale (1813), 1 
M. && 711 ; 105 E. It. 265. 

Annotations : — Reid. Aekland v. Pay liter (1820), 8 Price, 
95 ; Doker v. Hasler (1825), 2 Bins. 479 ; lie Davis, 
Ex. p. Pollen Trustees (1885), 55 L. J. Q. 13. 217 ; Bag- 
sliavvos v. Deacon, [1898] 2 Q. B. 173. Mentd. Hartley v. 
Moxham (1842), 12 L. J. Q. B. 41 ; Balls v. Pink (1845), 

4 L. T. O. S. 356 ; Gladstone v. Padvvlek (1871), L. It. 

6 Exch. 203. 

(6) Right to distrain after Withdrawal . 

See Landlord & Tenant Act, 1709 (c. 18) ; Sale 
of Farming Stock Act, 1816 (c. 50) ; Landlord & 
Tenant Act, 1851 (c. 25). 

860. General rule,] — When it became plain 
that no one would pay the landlord, the sheriff 
could withdraw & return nulla bona to the writ. 
As soon as he withdrew, the landlord could dis- 
train for his whole rent in arrear (per Cur.). — 
Re Mackenzie, Ex p. Hertfordshire (Sheriff), 
No. 796, ante, 

861. Execution discontinued.] — A landlord’s 
right to distrain revives, execution being waived. — 
Seven v. Mi hill (1756), 1 Iveny. 370 ; 96 E. It. 
1025. 

Annotation : — Refd. Re Emmett (1850), 1 New Mag. Cas. 164. 

862. .] — Blades v. Arundale, No. 859, 

ante, 

863. After sale by sheriff — Fictitious bill of 
sale.] — (1) Semblc : a sheriff is not bound to 
find out what rent is due to a landlord & pay it 
him under H Ann., c. 11, unless the landlord gives 
him notice. 

(2) If goods remain on demised premises after 
a fictitious bill of sale made of them under an 
execution, they are liable to be distrained as before. 
— Smith v. Russell (1811), 3 Taunt. 400 ; 128 
E. R. 159. 

Annotation : — As to ( 1) Refd. Rc Davis, Ex p. Pollen Trustees 
(1885), 55 L. J. Q. B. 217. 

854 . Goods not immediately removable 

— Growing crops — Time for removal after ripening.] 

— Parslow v, Ckjpfs (1712), 1 Com. 204 ; 92 
E. R. 1035. 

Annotation: — Refd. Wright v. Dewes (1834), 1 Ad. & El. 
641. 

865. .] OCK 

Purvis, No. 387, ante. 

866. .] — A tenant’s grow- 

ing crops, taken in execution & sold, & remaining 
on the premises a reasonable time for the purpose 
of being reaped, are not distrainable by the land- 
lord for rent become due after the taking in execu- 
tion. 

Such crops having been so taken, sold, & left on 
the premises, & the arrears of rent paid, pursuant 
to stat. 8 Ann. c. 14, s. 1, the landlord cannot 
distrain them for rent subsequently due, on the 
ground, that the purchaser has not entered into the 
agreement with the sheriff (to use & expend the 
produce in a proper manner), directed by Sale of 
Farming Stock Act, 1816 (c. 50), s. 3. — Wright v, 
Dewes (1834), 1 Ad. & El. 641 ; 3 Nev. & M. K, B. 
790 ; 3 L. J. K. B. 181 ; 110 E. R. 1352. 

Annotation : — Refd. Hutt v. Morrell (1848), 11 Q. B. 425. 


867. Sale of farming stock — Agreement 

under Sale of Farming Stock Act, 1816 7c. 50) — 
How far applicable.] — Wright v, Dewes, No. 866, 
ante . 

.] — See, now , Landlord & Tenant 

Act, 1851 (c. 25), s. 2. 

868 . .] — Though growing crops 

seized under a fi. fa. are protected from distress at 
common law, yet if the execution creditor by reason 
of his claiming some things distrainable at common 
law is driven to rely on Sale of Farming Stock Act, 
1816 (c. 50), he is bound to bring himself in his 
pleading within the Act. In an action for trover 
for pigs, swine, wheat, straw, & other goods, etc., 
deft, (the landlord of a farm) justified under a 
distress for rent, & pltf., in his replication, set out 
a fi. fa. on a judgment recovered against M., the 
tenant, & an assignment to him (pltf.) by the 
sheriff of all the crops, under an agreement by 
which the sheriff agreed to use & expend the pro- 
duce on the farm according to the custom of the 
country, & alleged that the wheat, straw, etc., 
seized was the produce of the crops, & the pigs 
& swine were kept to consume the straw & produce 
under the Act, & the agreement: — Held: ill, for 
not showing there was no covenant or written 
agreement between landlord & tenant within 
sect. 3. — Hutt v. Morrell (1848), 11 Q. B. 425 ; 
12 Jur. 352 ; 116 E. R. 536, Ex. Oh. 

869. Goods immediately removable — 

Chattels — Removal within reasonable time.] — On 
Mar. 11, the sheriff seized under a fi. fa ., for 
an amount exceeding £20, the goods & chattels 
of a tenant upon premises held upon lease, the rent 
of which accrued due on the usual quarter-days. 
On Mar. 17, the goods were sold by the sheriff by 
private sale, A the sheriff went out of possession. 
On Mar. 23, a bkpey. petition founded on the 
seizure A sale was presented against the tenant, 
upon which he was on May 5, adjudicated bkpt. 
On Apr. 10, the purchaser from the sheriff removed 
the goods. On Apr. 15, the landlord gave notice 
Id the sheriff requiring payment, under 8 Ann. 
c. Id, of two quarters’ rent, due on Dec. 25, & 
Mar. 25, preceding. The sheriff paid the pro- 
ceeds of the sale to the trustee of the bkpt.’s 
estate : — Held : the landlord was not entitled to 
payment by the trustee in bkpey. of the rents, as 
he might have distrained between Mar. 17 & 
Apr. 10. 

The purchaser from the sheriff is bound to 
remove the goods within a reasonable time. If he 
leaves the goods on the demised premises for his 
own convenience the landlord can distrain on them. 
— Re Davis, Ex p. Pollen’s Trustees (1885), 
55 L. J. Q. B. 217 ; 54 L. T, 304 ; 34 W. It. 442 ; 
2 T. L. It. 229 ; 3 Morr. 27. 

870. Temporary withdrawal.] — Where, after 
the making of an interpleader order, the sheriff, 
with the consent of the execution creditor <fe the 
claimant, temporarily withdrew from possession : 
— Held : the goods were no longer in custodid legis 
& the landlord was entitled to distrain upon them, 
although he knew that the interpleader proceed- 
ings were pending. — Cropper v. Warner (1883), 
Cab. & El. 152. 

E. Execution followed by BanJcruptcy. 

See Bankruptcy, Vol. V., pp. 820, 829, 861. 
Nos. 6966-6968, 7041, 7875, 7876. 


by a landlord for rent, was omitted 
in R. 8. 1887, it being stated in the 
appendix thereto that it was super- 
seded by con. rule 1141, which provides 
that the sheriff, etc., may interplead 


where a claim is made, etc., to any 
money, goods, or chattels, etc., taken 
in execution, etc., by any person 
other than the person against whom 
the process issued : — Held : the right 


to interplead where a claim lor rent 
is made, still exists. — M cLaughlin t?. 
Harcmill (1892), 22 O. It. 493. — 
CAN. 
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Heel , 12. — Hffeei of bankntpiey, winding up, etc. : 
Hub-sect, 4. Heel. 13 : 

4 . - RECEIVER IN POSSESSION. 

See, generally , 

Effect of appointment— On right to distrain Of 
landlord.]- — See Sect. 4, sub-sect. 4, ante. 

Of mortgagor.] — See Sect. 4, sub- 
sect. 7, A., ante. 

Bight to distrain.] — See Sect. 4, sub-sect. 0, 


Sect. 13.— SALE OF DISTRESS. 

Sub-sect. 1. — Bight op Sale. 

See Dist ress Act, 1(389 (c. 5) ; Landlord A Tenant 
Act, 1730 (c. 28) ; Distress for Kent Act, 1737 
(c. 10). 

871. At common law.] -CJomerhall v. Med* 
cate (1010). Yelv. 104; 80 E. It. 128; sub nom. 
Uomkukalk v. Wayts, (bo. 3ao. 255. 

Annotation Mentd. Clark r. Gilbeit, ( 1 2 Scott, 520. 

872. .] — The number & description of 

persons, declared eligible to an oil ice by the 
Koyal (-barter of a corpn. cannot be changed by 
a bye-law, nor the sale* of a distress dir(»cted. 

Ah to the sale of the goods distrained. At 
common law, no distress could be sold ; but 
distresses were made with a view that the party, 
by the inconvenience* be suffered for want of his 
goods, might be obliged to pay the money, A 
Distress Act, 1080 (e. 5), which empowers land- 
lords to sell, can never be construed to extend to 
give* liberty to sell all distresses (per (Ttr.). — Lee 
v, Wallis (1750), 1 Keny. 202 ; Say. 202 ; 00 
K H. 007. 

Annotations /—Mentd. It. v. Tunwell (17N3), 3 Doug-. K. 11. 

207 ; 11. v. Westwood (1830). 7 Bing. 3 . 

873. .] — A lease of a farm contained a 

covenant by the tenant not to remove hay, un- 
threshed corn, etc., from the demised premises, 
but to use them for the improvement of the land. 
The landlord, having dist rained hay A unlhreshed 
corn for rent in arrear, sold the distress under a 
condit ion that- the purchaser should consume the 
matters sold on the premises, A consequently the 
best price was not obtained in accordance with 
Distress Act, 1080 (c. 5) : — Held ; (1) the landlord 
could not legally sell under such a condition ; 
(2) Sale of Farming Stock Act, 18 JO (c. 50), s. 1 1, 
does not- apply to a sale by a landlord of a distress. 

If the landlord chooses to distrain A to sell lie 
cannot escape from the statutory obligation to 
sell at the best price, because he could have pre- 
vented the tenant from disposing of the subject- 
matter of the sale. If he chooses to exercise that 
statutory power, he in effect- waives the condition 
(Lindlky, J.). 

The power of sale did not exist at common law, 
but is a statutory power A must be exercised 
subject to the conditions imposed by the statute 
creating it (Loud Uoleihdge, U.J.). — Hawkins v . 
WALRONP (1870), 1 0. P. D. 280 ; 15 L. J. Q. lh 
772 ; 35 L. T. 210 ; 40 J. P. 824 ; 21 W. K. 824. 

874. By statute— Right to sell permissive — Not 
compulsory.] — (1 ) In replevin, plea of a former dis- 


tress for the same rent, without adding that the 
rent was satisfied, is bad. 

(2) Distress Act, 1089 (c. 5), is a remedial law, 
A it was never meant, that the landlord must 
necessarily sell, because he has the power to do so 
(Park, J.). — Hudd v. Kavenor (1821), 2 Brod. A 
Bing. 062 ; 5 Moore, C. P. 542 ; 129 E. It. 1121. 

Annotations: — Aa to ( 1) Reid. Dawson v. Cropp (1 845), 1 

C. B. 961 ; Bagge v. Mawby (1853), 1 C. L. H. 285 ; 

Lehain v. l’hil poll (1875), L. It. 10 Exch. 242. As to (2) 

Consd. Philpott v. Lehain (1876), 35 L. T. 855. Generally , 

Mentd. Owens v. Wynne (1855), 4 E. & B. 579. 

875. .] — (1) Where goods 

have been sold under a distress, A the proceeds 
are insufficient to satisfv the rent due, the landlord 
has a remedy by action or counterclaim for the 
balance. 

(2) Distress Act, 1089 (c. 5), s. 2, by which the 
landlord after five days “ shall A may lawfully 
sell the goods distrained,” is permissive, not 
compulsory, A, therefore, no action lies for not 
selling. 

(3) Posts payable under a judge’s order can be 
recovered by action or counterclaim. — PlliLPOTT 
v. Leiiain (1870), 35 L. T. 855. 

Annotations : — As to (3) Reid. Norton i*. Grogory (1895), 73 

L. T. 10 ; Godfrey r. George, IL896J 1 Q. B. 48. 

Suspension of right — Postponement of 
Act, 1914 (c. 11) — Removal to secure 

on.] — Siiottland v. Cabins, Ltd., No. 
700, ante. 

877. By agreement — Breach of agree- 

ment by tenant —Rights of landlord.] — A landlord 
having taken Home unthreshed barley as a distress 
for rent , agreed with the tenant that he would not 
proceed to sell it, but that the tenant should 
thresh it out, A deliver it to a person to whom it 
was sold, A that the landlord should receive the 
money. The tenant threshed out a small quantity 
A then left off : — Held : after a reasonable time 
for threshing out such barley had elapsed, of which 
it was tin* province of the jury to decide, it was not 
a trespass for the landlord to eater the barn of the 
tenant A t hresh out the same. — H uddlestone v. 
Pearson (1824), 3 L. J. O. S. K. B. 43. 

Effect of tender of rent.]— See N os. 003-005, 
ante. 


Sub-sect. 2.— Poods held Unsold. 

878. Bar to action for rent.] — If debt were 
brought- for the arrears while the goods were under 
distress, the tenant might plead the distress in 
answer, which shows that the debt was for the 
time suspended (Holroyd, J.). — Edwards v. 
Kelly (1817), 0 M. AS. 204 ; 105 E. K. 1219. 

Annotations: — Consd. Lehain v. Philpott (1875), L. It. 10 
Exeh. 242. Reid. Thomas v. Williams (1830), 10 B. & O. 
66 1. Mentd. Bounce i\ Woodyaril (1846), 8 L. T. O. 8. 
186: Fitzgerald v. Dressier (1859), 7 C. B. N. S. 374 ; 
Hnrburg India Itubber Comb Co. v. Martin, 11902 3 1 
K. B. 778. 

879. .] — Action for use A occupation. 

Plea, that pltf., before action, took A detained, as 
a distress for the rent, goods of value sufficient to 
satisfy same. On special demurrer : — Held : this 
plea was bad, for not showing that the rent was 


PART II. SECT. 13, SUB-SECT. 1. 

871 I. .it common lnu\ 3— Tho right 
to sell goods distrained for rent did 
not exist at common law. — D kwak r. 
Clements (1910), 15 W. L. It. 341 ; 
20 Man. L. It. 212.— CAN. 

p. By statute — Must be exercised on 
terms of statute .] — Tins right to sell 
goods distrained for rent was given by 
2 Will. & Ma., e. 0, s. 2, & it must be 


exercised, if at till, upon tho terms the 
statute imposes. — Dkwau v. ( 'lements 
(1910), 15 W. L. It. 341 ; 20 Man. L. It. 
212.— CAN. 

q. Ample distress available — Va- 
lidity of sale.] — When* there was 
ample distress on the premises between 
the receipt of the warrant & the day 
of sale : — Held : the sale was invalid. — 
Domuk v. Tully (1861), 10 C. P. 432. 
—CAN. 


PART II. SECT. 13, SUB-SECT. 2. 

r. J Anther* a goods nominally sold — cP 
returned to oumer — Debt not affected.] 
— A., the landlord of B. distrained on 
C., an undertenant, for B.’s rent. 
After the formalities of a sale by 
auction had been gone through, & 
the goods of C. had been knocked down 
to a purchaser. A., by consent of the 
latter, restored them to C., without 
receiving any portion of tho price : — 
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satisfied. — Lear v. Edmonds (1817), 1 B. & Aid. 
157 ; 100 E. R. 58. 

Annotations: — Folld. Lingham v. Warren (1820), 2 Brod. & 

Bing. 36 ; Hudd v. Ravenor (1821), 2 Brod. & Bing. 602. 

Consd. Dawson v. Cropp (1845), 1 O. B. 961. Expld. 

Bagge v. Mawby (1853), 8 Excli. 641. Consd. Lohain v. 

Pbfipott (1875), L. It. 10 Exoh. 242. Refd. Philpott v. 

Lehain (1876), 35 L. T. 855. 

880 . Goods insufficient to satisfy rent.] — 

When a landlord distrains for rent A does not sell 
the goods, he cannot bring an action for the rent 
so long as he holds the distress, though it be in- 
sufficient to satisfy the rent. — Leiiain v. Philpott 
(1875), L. R. 10 Excli. 242 ; 44 L. 3. Ex. 225 ; 33 
L. T. 98 ; 39 J. P. 584 ; 23 W. R, 870. 

Annotation : — Refd. Philpott v. Lohain (1877), 35 L. T. 855. 

881 . Tenant’s property in goods not divided.] — 
Iredale v. Kendall, No. 1048, post . 

882 . Part unsold — With landlord’s consent — 
Residue retained by bailiff — Detinue by landlord.] 
— A broker distrained the goods of A. & sold part, 
but with the consent of the landlord he withheld 
the residue from the sale, on condition that A. 
should give up possession of the house. A. did 
not give up possession. The broker kept the goods 
A was threatened by A. with an action if he parted 
with them : — Held : the landlord could not main- 
tain detinue against the broker for such goods. — 
Gubkins v. Royer (1850), 10 L. T. O. S. (55. 

Second distress.]— See Sect. 10, post. 

Right to replevy.] — See Sect. 19, sub-sect. J, 
post. 


Sub-seit. 3. — Notice of Sale. 

See Distress Act, 1089 (c. 5), s. 1, A Sect. 10, 
sub-sect. 5, A., ante. 


Sub-sect. 4. — Time for Sale. 

See Distress Act, 1089 (c. 5) ; Landlord Tenant 
Act, 1730 (c. 28); Distress for Rent Act, 1737 
(c. 19) ; Law of Distress Amendment Act, 1888 
(c. 21 ). 

883 . After expiry of five whole days.] — If 

goods be distrained for rent, the landlord must 
wait live whole days, i.e ., Jive times 21 hours, 
before he sells, A if he does not, he is liable to an 
action. 

Where a distress was made on Friday at 2 p.m., 
A the sale was on the following Wednesday at 
1 1 a.m. : — Held : the sale was wrongful. — Harper 
v. Taswkll (1833), 0 O. A P. 100. 

884 . How computed — Whether inclusive 

of day of sale.] — W allace v. King, No. 1359, 
post. 

885 . .] — In construing Distress Act, 

1689 (c. 5), s. 2, w’hich authorises the sale of goods 
distrained within live days next after the taking, 
the days must be calculated, as the rule now is in 
other cases, inclusively of the last, A exclusively 
of the day of taking. — R obinhon v. Waddington 
(1849), 13 Q. B. 753 ; 18 L. J. Q. B. 250 ; 13 
L. T. O. 8. 281 ; 13 Jur. 537 ; 110 E. R. 1451. 


886. Detention beyond five days — By agree- 
ment — Effect on rights of third party.] — H arrison 
v. Barry, No. 445, ante . 

887 . At request of tenant — Goods of 

lodger & tenant indistinguishable.] — A lodger may 
maintain an action, if his goods are taken on an 
excessive distress by the landlord of the party 
under whom he occupies. 

The request of the tenant will justify the land- 
lord in detaining the goods of a lodger upon the 
premises beyond the proper time of selling, if he 
did not know which were the goods of the lodger, 
A which those of his tenant. — F isher T\ Algaii 
(1820), 2 0. & P. 371, N. P. 

888. Unreasonable delay — Trespass.] — 

Griffin v. Scott, No. 380, ante. 

889 . .] — Where one who entered 

under a warrant of distress for rent in arrear con- 
tinued in possession of the goods upon the premises 
for fifteen days, during the four last of which he 
was removing the goods, which were afterwards 
sold under the distress : — Held : he was liable in 
trespass quare clausum freyit for continuing on the 
premises A disturbing pltf. in the possession of his 
lionse, after the time allowed by law. 

1 should have had great doubt in this cast*, 
whether upon the, construction of Distress for 
Rent Act, L737 (c. 19), the action of trespass were* 
well founded, if one of the trespasses charged A 
proved had not been the making A removing of the 
goods from the premises, A the disturbance of 
pltf.'s possession of his house after the time when 
by law they ought to have been removed ; A the 
case had only rested upon tin* mere personal 
remaining of the party on the premises without 
any act done by him after the time allowed by 
law. ... In this case, however, the act of re- 
moving the goods after such time appears to me 
to be a substantive tresx>ass (Lord Ellen borough, 
O.J.).— Winterbourne v. Morgan (1809), II 
East, 395 : 103 E. R. 1050. 

Annotations : — Refd. Aikinheinl v. Blades (1813), 1 Marsh. 

17 ; Smith v. Goodwill (1833), 4 B. & Ad. 413 ; Ladd v. 

Thomas (1810), 12 Ad. & El. 117; Woods v. Dumuit 

(1846), J6M. A W. 149 ; Smith r. Wright (1861), 6 II. & N. 

821. Mentd. Tennant v . Field (1857), 6 W. XL 11. 

890. Reasonable delay -Allowed.] — Pitt 

v. Shew, No. 309, ante. 

89 1. Licence of tenant's wile.] — Strong 

v. Hudson (1850), 10 L. T. O. S. 149. 

Before expiry of statutory period.] — Sec No. 
433, ante, No. 922, post. 

892 . Growing crops — Cannot be sold before 
they are ripe.] — O wen v. Lkgii, No. 1295, post. 

893 . ,] — Where a landlord seized A 

sold under a distress for rent, growing crops, which 
were afterwards taken away by the purchaser, A 
it appeared that the crops were sold for the lull 
value which they would have fetched if sold at the 
proper time, A the surplus was paid over to the 
tenant, A the jury found that he sustained no 
damage : — Held : the tenant was not entitled to 
nominal damages either in a special action on the 
case, or in an action of trover. — Rodgers v. 
Parker (1850), 18 G. B. 112 ; 27 L. T. O. S. 157 ; 
20 J. P. 358 ; 2 Jur. N. S. 490 ; 4 W. R, 545 ; 


Held : B. w r as not cutitled, as against 
A., to credit for what the goods 
nominally realised. — Keoituji v. Power 
(1850), 2 lr. Jur. 230. — IR. 

PART. II. SECT. 13, SUB-SECT. 4. 

s. Detention beyond five days — 
Whether delay unreasonable — Question 
for jury. In the case of distress for 
rent, thoro must bo five clear days 
between the day of distress & the sale, 
at the expiration of which the landlord 


is at liberty to sell ; but he has a 
reasonable time after the live days so 
to do, A what is a reasonable time is a 
question for the jury. Where the 
judge directed the jury that the land- 
lord was bound to proceed to sell on 
the sixth day ; — Held : the direction 
was improper, & the right direction 
would have been, after having told 
the jury the time when the goods 
could first have been sold, for them to 
find whether under all the facts deft, 
had remained an unreasonable time 


in possession after the live days before 
selling. — L vncu v, Sickle (1867), 17 
C. 1*. 549.— CAN. 

t. Sale by constable under distress 
warrant — After return day of warrant.] 
— A constable seized a horse under a 
warrant of distress A endeavoured to 
sell the same before tlie return dav of 
the warrant, but was prevented from 
doing so. chieliy by the party from 
whom the horse was taken. Sub- 
sequently to the return day the 
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Distress. 


Sect, 13 . — Sale of distress : Sub- seels. 4, 5, 0, 7, 8 

db9.] 

139 E. R. 130 8 ; sub nom. Rogers v. Parker, 25 
L. J. C. P . 220. 

Annotations : — Reid. Lucas v, Tarleton (1858), 3 H. & N. 
116. Mentd. King: v. England (1864), 28 J. 1*. 230 ; 
Chandler v. Doulton (1866), 3 H. & C. 663. 

894. Corn — Loose or in sheaves.] — Piguott v. 
Bjrtj.es, No. 355, ante. 

895. Hay.] — Piggott v. Birtles, No. 355, 
ante. 


Slid -sect. 5. — Peace of Sale. 

See Law of Distress Amendment Act, 1888 
(<*. 21), «. 5. 

896. Territorial limits.] • — A distress was taken 
by the bailiff of the hundred of A. in the hundred 
of A. & B. A was sold by the bailiff of A., in the 
hundred of B., having given personal notice : — 
Held : it was good, as being an entire distress. 

Personal notice is more than Distress Act, 1080 
(c. 5), requires. A answers the intent of it. — 
Walker v, Rumbald (1005), 12 Mod. Hep. 70; 
88 E. R. 1175. 

897. Premises where impounded - - Entry for 
removal of goods after sale.] Where a sale of 
pltf.’s goods had taken place under a distress, it 
was part of the conditions of sale, to which pltf. 
assented, that the purchasers might leave the 
articles, purchased by them on the premises until 
a certain day, A enter in t he meantime to remove 
them when they thought proper. Deft., having 
purchased goods, A left them accordingly : — 
Held ; this amounted to an irrevocable licence 
from pltf., A was a justification, on the plea of 
leave* A licence, to trespass for breaking A entering 
a close to carry them away. — Wood v . Manley 
(1839), 11 Ad. A El. 34; 3 Per. A Dav. 5; 0 
L. .1. Q. B. 27 ; 3 Jur. 1028 ; 113 E. R. 325. 

Annotations Mentd. Salter r. Woollams (1811), 2 Man. A 
(J. 660 ; Williams r. Morris (1841), 8 M. A W. 488 ; Wood 
r. Lead bitter (1846), 13 M. A W, 838 ; Taplin v. Florence 
(1861), 10 U. 1L 741 ; Cornish v. Stubbs (1870), L. H. 6 
C. P. 334 ; Mellor i\ Watkins (1874), L. 11. 9 Q. B. 400 ; 
Vaughan r. Hampson (1876), 33 L. T. 16 ; Juines Jones r, 
Tankerville, 11009] 2 Ch. 410. 


i - sect. 0. — Mode of Sale. 

898. What constitutes a sale — Not purchase or 
retention of goods by landlord.] — Coods of pltf.’s 
mother were assigned to deft, by bill of eale, but, 
remaining in her possession, were distrained for 
rent due from her, A duly appraised, A the land- 
lord, instead of sidling them, took them at the 
condemned price in satisfaction of the rent A 
charges, A then gave them to pltf., who removed 
them. I )eft . having followed A seized them : — 
Held : t here was no sale by the landlord under 
Distress Act, 1089 (c. 5), s. 2, A therefore the pro- 
perty in the goods remained in pltf., notwith- 
standing Distress for Rent Act, 1738 (c. 19), s. 18. 
— King v. England (1804), 4 B. A H. 782; 3 
New Rep. 370 ; 33 L. J. Q, B. 115 ; 9 L. T. 045 ; 


28 J. P. 230 ; 10 Jur. N. 8 . 034 ; 12 W. R. 308 ; 
122 E. R. 054. 

Annotations Folld. Moore, Nettlelold v. Singer Manu- 
facturing Co.. 11904] 1 K. B. 820 ; Plasycoed Collieries 
Co. v. Partridge, Jones, L1912] 2 K. B. 345. 

899 , .] — A sale in pursuance of 

Distress Act, 1089 (c. 5), s. 2, of goods distrained 
must be a sale to a third party, & if the landlord 
purchase the goods himself no property passes. 
Moore, Nettlefold A Co, v. Singer Manufac- 
turing Co., [1904] 1 K. B. 820 ; 73 L. J. K. B. 
457 ; 90 L. T. 409 ; 08 3. P. 309 ; 52 W. R. 38o ; 

20 T. L. R. 300 ; 48 Sol. Jo. 328, C. A. 

Annotation : — Folld. Plasycoed Collieries Co. v. Partridge, 
Jones, [1912] 2 K. B. 345. 

900. .] — Defts., who were the owners 

of a seam of coal, let it to a tenant with the right 
to work A get the coal on payment of a royalty 
for each ton of coal worked, A there was a power 
of distress, if the royalties were unpaid. Subse- 
quently the lessee sold to pltfs. the right to got 
the coal under the lease held by him on payment 
to him of all such sums as should become due in 
respect of the royalties. After pltfs. had taken 
possession, the royalties payable by tin* lessee to 
defts. fell into arrear, A defts. distrained certain 
ponies, the property of pltfs., A certain wagons 
which pltfs. had lined from a wagon co. Defts. 
had the ponies A wagons appraised A {imported 
to buy them for themselves at the appraised value, 
A they then worked the {ionics for their own 
purposes, A delivered up the wagons to the 
wagon co. on demand, though no sum was due 
for the hire of the wagons. In an action by pltfs. 
for conversion of the ponies A wagons, the sale 
to defts. being invalid, defts. contended that by 

nf DitthroKH for Rent, Art. 1737 (c. 19). s. 19, 


they were not liable for conversion, but only for 
the special damage sustained by pltfs.: — Held: 
as the acts complained of were not done by defts. 
in their capacity of distrainors nor in the course of 
the distress, but in their supposed capacity as 
owners of the goods by purchase A after the com- 
pletion of the distress, sect. 19 did not apply, A 
defts. were liable for conversion. — Plasyfoed 
Collieries Co., Ltd. v. Partridge, Jones A Co., 
Ltd., [1912J2 K. B. 345 ; 81 L. J. K. B. 723 ; 100 
L. T. 420 ; 50 Sol. Jo. 327, D. 0. 

Irregularity in sale.] — See Hub-scct. 11, 


Hub-sect. 7. — Conditions of Hale. 

Sec Distress Act, 1089 (c. 5). 

901 . Sale subject to conditio ns —Farm produce 
to be consumed on the premises.] — Jones v. Hamp 
( 1810), cited 10 M. A W. 710 ; 152 E. R. 058. 

Annotations: — Consd. Frushcr r. Loo (1842), 10 M. & W, 

709. Reid. Ridgway r. Stafford (1851), 6 Exch. 404 ; 

Hawkins v. Walrond (1870), 45 L. J. Q. B. 772. 

902 , .] — Where a farm tenant is 

under covenant not to carry off the premises the 
hay A straw made on the farm, the landlord, who 
has seized the hay & straw under a distress, may 
sell it subject to a condition that the purchaser 
shall consume it on the premises. — A bbey v. 


countable sold the horse : — Held : the 
sale was valid. — W heaton r. Fuanchk- 
viLLK (1871), 8 N. 53. 11 . 288.— CAN. 

PART II. SECT. 13, SUB-SECT. 5. 

a. Removal not actionable — Un- 
unnecessary , unreasonable or mali * 
-Pltf. having remained in 
possession A paid rent after the expiry 
of his term, defts. levied a distress 
upon pltf.’s goods in tho premises, 
situate six miles from T., for two 
months’ arrears of rent, & removed the j 


to T. to impound A sell. Pltf. 
brought an action of trespass : — Held : 
the removal to T., unless unnecessary 
A unreasonable, or malicious, was not 
a good ground of uction. — M aoGrkuor 
v. Defoe (1887), 14 O. It. 87.— CAN. 

PART II. SECT. 13, SUB-SECT. 7. 

b. Whether landlord may purchase 
goods of tenant at sale under distress for 
rent] — Under a distress for rent, goods 
were seized, put up for sale by auction, 
A purchased by an agent for the land 


lord who had distrained. Immediately 
afterwards the estate of the tenant 
was sequestra ted ; after a further 
interval, the landlord resold the goods. 
In an action for trover by the official 
assignee of tho insolvent tenant against 
the landlord : — Held : the first sale 
was void, because a landlord cannot 
purchase for himself goods sold under a 
distress made by him, A the sale after 
soquestration was a conversion for 
which the measure of damages was tho 
full valuo of the goods. — D avey v. 
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Pbtch (1841), 8 M. & W. 410 j 10 L. J. Ex. 456 ; 
151 E. R. 1102. 


Annotations : — N.F. Ridgway v. Stafford (1851), 6 Exch. 

404 : Hawkins v. Walrond (1876), 1C.P. D. 280. Refd. 

Frusher v. Leo (1842), 10 M. & W. 709. 

903. -.] — Qu . : whether a landlord 

who has seized his tenant’s hay & straw under a 
distress for rent may sell it subject to a condition 
that the purchaser shall consume it on the premises, 
according to the custom of the country. — Frusher 
v. Lee (1842), 10 M. & W. 709 ; 12 L. J. Ex. 321 ; 
152 E. ft. 658. 

Annotations: — Consd. Ridgrway v. Stafford (1851), 6 Exoh. 

404. Refd. Hawkins v. Walrond (1876), 1 O. P. D. 280. 

904. .] — Though, by the custom of 

the country, corn must be threshed on a farm, & 
the straw consumed thereon, it is not competent 
to impose that custom as a condition of a purchase 
on a sale of stacks under a distress for rent, for 
then the “ best price ” cannot be said to have been 
gotten for them. — Nix v. Fitzwiiliam (Earl) 
(1845), 1 New Pract. Oas. 168 ; 5 L. T. O. 8. 3 ; 


9 J. P. 212. 

905 . Best price not realised.] — 

Where a farm tenant is under covenant to expend 
upon the premises the hay, etc., made thereon, 
the landlord who has seized the hay under a dis- 
tress, & sells it, subject to a condition that it shall 
be expended upon the premises, whereby the hay 
fetches a smaller price than it would have done if 
the sale had been absolute, is liable in an action 
by the tenant for not selling at the best price. — 
Ridgway v . Stafford (Lord) (1851), 6 Exch. 
104 ; 20 L. J. Ex. 226 ; 17 L. T. O. 8. 80 ; 16 
J. P. 25 ; 155 E. R. 600. 

Annotations : — Folld. Hawkins v. Walrond (1876), 1 0. P. D. 
280. Refd. Wilmot v. Rose (1804), 3 E. & B. 563. Mentd. 
Lybbe v. Hart (1885), 29 Ch. D. 8. 

906. Covenant by tenant not to 

remove produce.] — H awkins v. Walrond, No. 
873, ante . 


8ub-sect. 8. — Insufficient Proceeds. 

907. Remedy of landlord.] — Philpott v. 
Lehain, No. 875, ante . 


Sub-sect. 9. — Overplus. 

908. What is overplus — Balance after payment 
of rent & charges — Reasonableness of charges.] — 

The overplus, which by 2 Will. & Mar. sess. 1, 
c. 5, sect, s, is directed to be left in the hands of 
the sheriff, under-sheriff, or constable on a distress, 
for the owner’s use, means the overplus after 
payment of the rent & of the reasonable charges. 
Therefore, in an action on the case for not leaving 
the overplus in the hands of the sheriff, etc., for 
pltf.’s use, pltf. may question the reasonableness 
of the charges. Where pltf. herself received from 
the broker the balanco remaining after payment 
of the rent & the actual charges, making no objec- 
tion as to tlioir reasonableness : — Held : it was a 
question for the jury whether she accepted such 
balance in satisfaction, & if not, whether it was 
sufficient to satisfy the real balance ; but it was 
not correct to lay it down as matter of law, that 
such payment & receipt substantially satisfied 
the requisitions of the statute. — Lyon v. Tomicies 
(1836), 1 M. & W. 603 ; 2 Gale, 144 ; Tyr. & Or. 
810 ; 5 L. J. Ex. 260 ; 150 E. R. 576. 

909. .j — W ilkinson v. Ibbett, 

No. 1326, post . 

910. To whom payable — Tenant or sheriff.] — 

Being unable to iind the tenant, is a sufficient 
excuse for not paying over the surplus to the 
tenant, after a levy & sale of his goods under 
distress. Notwithstanding the words in 2 Will. & 
Mai*, c. 5, sect. 2, it is the practice to pay over 
such surplus to the tenant & not to the sheriff. — 
Stubbs v. May (1823), 1 L. .J. (). S. (’. P. 12. 

911. Execution creditor.] — In ari action 

against a landlord, for an excessive distress, it 
appeared that two several distresses for rent, & an 
intervening execution for a debt, were levied ; a 
sale was afterwards effected, when deft, having re- 
tained what was due for rent, paid the remainder to 
the execution creditor : — Held : ( 1) he was justified 
iu so doing ; the sum, therefore, so paid over, could 
not be recovered in this action ; (2) deft. & his 
broker were in the same situation as the sheriff’s 
officer ; the production of the writ & warrant, 


of New South Wales (1883), 
i) V. L. It. 252.— AUS. 

c . .] — On a sale under dis- 
tress the landlord cannot buy the goods 
dihtrained on. — Exp. Kearney (1901), 
1 S. It. N. S. W. 157.— AUS. 

d. .] — Pltf. distrained upon 

his tenant, Sc at the sale, with the 
latter’s consent, purchased a portion 
o£ the property sold, which ho left 
upon the tenant's premises for a couple 
of days, when it was removed, partly 
by hiH own servant, Sc partly by the 
delivery of tho tenant to him : — Held : 
though as a general principle no one 
cun sustain tho double character of 
seller Sc buyer, yet where, as in this 
case, the tenant consents to the 

urchasc by the landlord, tho sale can 
e supported ; Sc therefore tho pro- 
perty Bold passed to pltf., & ho 
could hold it against deft. 'a execution 
issued subsequently to tho sale, pro- 
vided there was an immediate delivery, 
followed by an actual & continued 
change of possession, under C. S. U. C., 
c. 45, s. 4. — Woods v. Rankin (1868), 
18 C. P. 44.— CAN. 

e. .) — Pltf., a musical instru- 

ment maker at T., rented a piano to J ., 
at 96 per month, with the right of 
purchase, the rent to go towards pay- 
ment of purchase money, which was 
fixed at 9450 ; & several months 

afterwards, when J. had paid three 
months' rent, a written contract was 
signed by J. Deft., J.'s landlord, 
having caused tho piano to be dis- 
trained for lent iu arrear, it was sold 


by the bailiff for 975, deft, being the 
urchasor, Sc deft, afterwards allowed 
. 9125 extra in settlement w T ith him, 
making 9200 in all ; — Held : the sale 
to deft, passed nothing, for as landlord 
he could not himself purchase goods 
sold by his bailiff, under 2 Will. Sc Ma., 
sess. 1, c. 5, s. 2 ; &, although, as 
between J. & deft., doft.’s claim might 
bo complete by the subsequent, 
arrangement with J., yet pltf., tho 
owner, was not bound by it. — Wil- 
liams v. Urey (1874), 23 C. 1*. 501. — 
CAN. 

f, .] — Pltf. caused the goods 

in question to bo distrained for rent 
in arroar of a farm, &, after an un- 
successful attempt by tho bailiff to 
sell thorn, they were sold with the 
tenants’ consent to pltf., & one 1*. 
was put in charge, who, however, 
allowed the tenants to remain in pos- 
session as before. Subsequently, the 
goods were seized & sold by tho 
sheriff under executions against the 
tenants, whereupon pltf. brought 
trover : — Held : he could not, as land- 
lord, claim as purchaser at the bailiff’s 
sale. — B urnham v . Waddell (1880), 
3 A. It. 288.— CAN. 

g. .] — H. f who was presi- 

dent of defts., an incorporated co. 
& also a member of an incorporated 
gas co., purchased the goods at the 
sale for the gas co. The judge charged 
to jury that H. was both seller Sc 
buyer, & that tho sale was void : — 
Held : a misdirection ; but, as it 
appeared that no substantial wrong 


or miscarriage was occasioned thereby, 
the ct., under O. J. A., r, 311, could not 
interfere. — Howell v. Listowel Rink 
Sc Park (Jo. (1886), 13 O. R. 470.— 

CAN. 

h. -.1 — Deft, was pltf.’s land- 

lord in respect to certain promises 
distrained for a year’s rent. At tho 
sale tho landlord bid for some of the 
goods offered, Sc ho became tho pur- 
chaser : — Held : a man cannot sell 
to himself either in his own person or 
in the person of another, Sc judgment 
was given for pltf. — Tinulky r. 
Sharpe (1906), 3 W. L. R. 159.— CAN. 

k. .1 — A landlord who pro- 

ceeds to soil the goods of his tenant 
distrained upon for rent is bound 
to endeavour to secure tho best price 
obtainable for them. Where it ap- 
peared from the evidenco that the 
distress was excessive ; that tho goods, 
taken at cost price, wore worth 9500 ; 
& they were disposed of for a sum 
which below their actual value. Sc 
that the landlord himself was a pur- 
chaser at the sale, & subsequently 
disposed of the goods so purchased at 
private sale, the ct. declined to inter- 
fere with tho judgment entered by the 
trial judge in pitf.'s favour for 
9300 damages. — D uchkmin v. McKay 
( 1919), 52 N. S. It. 225.— CAN. 

PART II. SECT. 13, SUBJECT. 9. 

l. What is overplus — Balance 
after paunmU of sum mentioned in 
warrant.] — Goods which were dis- 
trained upon under a warrant for 

A A 
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Distress. 


Sect. 13. — Sale of didress : Sub- seels. 9, 10 <£* 11. 
14.1 


without proof of tho judgment was sufficient. — 
Taylor v. Harrison (1832), 1 L. J. K. B. 155. 

912. Whether mortgagee entitled.] — A 

landlord, who has sold his tenant’s goods under a 
distress for rent, is not liable in an action for 
money had & received at the suit of the mtgee. of 
the goods to recover the overplus money in the 
landlord’s hands ; the proper remedy being by an 
action on the case against him for not paying over 
the overplus to the sheriff, pursuant to 2 Will. & 
Mar. sess. 1, c. 5, sect. 2. — Yates v . Eastwood 
(1851), 0 Exch. 805 ; 20 L. J. Ex. 303 ; 17 
L. T. O. 8. 189 ; 155 E. It. 771. 

Annotation : — Reid. Evans v. Wright (1857), 2 H. & N. 527. 


913. Overplus retained by landlord — Rights of 
tenant.] — Yates v. Eastwood, No. 912, ante. 

914. Disposal of surplus goods —Duty of bailiff.] 

— Where goods distrained for rent in arrear have 
been removed to a convenient place for sale, & 
sufficient sold to satisfy the distress, the proper 
course is for the broker to leave the surplus money 
with the sheriff & return the surplus goods to the 
premises from whence he took them. 

1). assigned his furniture to pltf. as a security 
for money advanced. The deed of assignment 
provided that on default in payment of the 
principal or interest on a day named, or such 
earlier day as jdtf. should appoint by notice, it 
should lu? lawful for pltf. to take possession of the 
furniture ; but that until default 1). should hold it. 
1). being indebted to his landlord for rent, deft., a 
broker, distrained the furniture. The pltf. gave 
notice to 11. to pay the principal money A interest, 
At he afterwards gave notice to deft, that 1). had 
assigned the furniture to him. Heft, on receiving 
this notice said that he would “ t^ake care it was 
properly acted on.” The goods were removed 
from D.’s house to an auction room, & sufficient 
having been sold to satisfy the distress, deft, 
returned the surplus goods to D.’s house & gave 
the surplus money to 1). : — Held: (1) there was 
no conversion of the goods by deft. ; (2) the 

action for money had & received could not be 
maintained for the surplus money. — Evans v. 
WRIOIIT (1857), 2 11. & N. 527 ; 27 L. J. Ex. 50 ; 
30 L. T. (). S. 101 ; 157 E. U. 217. 


Sub-seut. 10. — Effect of Sale. 

915. Sale proceeds — Vest in landlord — In satis- 
faction of rent.] — Moore v . Pyrke, No. 400, ante. 

916. Title of true owner divested — Notwith- 
standing purchase for tenant.] — Senible : the sale 
of goods under a distress for rent divests the title 
of the true owner, although such goods are pur- 
chased in order to be restored to the possession of 
the tenant. Therefore the title of pltf. to a piano- 
forte in the possession of A., distrained for rent 
due by him, & purchased by deft, was divested by 
the sale under the distress, although it was pur- 
chased by deft, as agent for B. in order that it 
might be restored to A., to remain as a security 
to B. under a bill of sale of the pianoforte & other 
effects, deft. & B. being ignorant of pltf.’s claim. — 
Chappell v. Sal way (1853), 21 L. T. O. S. 08. 

917. Action for recovery of price of goods sold 
— Estoppel by concurrence in sale — Want of title.] 
— Pltf., being a widow, but not representative of 
her deceased husband, was in possession of goods 
which had belonged to him. She married B. 
supposing liim to be single, & lived with him in the 
house in which the goods were. The goods being 
distrained for rent, B. sold to deft, so many of them 
as sufficed to pay off the distress, & pltf. authorised 
the sale. A month afterwards B. was convicted of 
bigamy : — Held : pltf. could not recover in an 
action against deft, for the value of the goods, 
first, because she had no title to them ; &, secondly, 
because she was bound by her concurrence in the 
sale. — Waller v. Drakeford (1853), 1 E. & B. 
749 ; 22 L. J. Q. B. 274 ; 17 J. P. 063 ; 17 Jur. 
S53; USE. It. 010. 

Annotation: — Mentd. Richards v. Johnson (1859), 5 Jur. 

N. S. 520. 

Agreement as to sale between landlord & tenant 
— Whether bar to action for excessive distress.] — 

Sec Nos. 1300-1308, fwst. 


Sub-sect. 11. — Irregularity in Sale 
See Distress Act, 1089. 

Amount recoverable by tenant — In action for 
irregular distress .] — See Sect. 19, sub-sect. 5, B. 
(6), post. 

In action for excessive distress .] — See 

Sect. 19, sub-sect. 5, O. 


iutcui'h oT rent were Hold & realised 
more thun the huih mentioned in tho 
warrant us being due. In an action 
to recover the overplus : — Held : pltf. 
vrUe entitled to the sum realised 
beyond tho amount of the rent de- 
trained for, even though tho arrears 
of rent actually (luo exceeded tho 
amount realised by tho Halo. — JUo 
Adam v. McIntyre (1911), 11 S. It. N. 
8. W. 205.— AUS. 

m. Disposal of surplus goods-- 

Necessary preliminaries to action — 
Demand <f> reasonable — Tho dis- 

trainor is not bound to hand tho 
surplus immediately to the owner of 
tho goods. An actual demand is a 
necessary preliminary to a right of 
uction in the owner ; & the distrainor 
Is entitled to a reasonable time after 
demand for investigating tho claim of 
ownership. — Ryan v. Howell (1848), 
1 Legge, 47 0. — AUS. 

n. Rights of tenant .] — Pltf. 

may sell a distress to the amount of 
tho ront due ; t he rest he sells at his 
own peril, & may be recovered from 
him by action of trover. Heft, may 
clearly recover in trover the value of 
tho goods distrained, above the amount 
of the rent due. If, then, the jury 
take this over-distraining into their 
consideration, in an action of os* 
sumpsit, brought by the landlord to 
recover, the ct. will not set it aside, to 


prevent a multiplicity of actions. — 
Osborne r. Jo urban (1825), Rowe, 

511. - IR. 

PART II. SECT. 13, SUB-SECT. 10. 

915 i. Kale proceeds — Vest in land- 
lord — In satisfaction of rent.] — Pltf., 
the landlord of promises rented by N. 
who carried on business thereon, 
distrained tho goods upon the premises 
for tho amount of rent in arrear. 
The seizure was made upon pltf.’s 
warrant by his bailiff. The goods 
wore not removed from the premises. 
N. executed under seal a document 
by which ho agreed to hold the goods 
for tho bailiff, Sc pay the arrears by 
monthly Instalments. Tho seizure was 
made Sc the agreement executed on 
May 20, 1922. In pursuanoe of this 
agreement Sc of an oral understanding, 
the tenant accounted to pltf. at short 
intervals for tho receipts of tho 
business. This state of things going 
on deft., who held a chattel mtge. 
upon the goods which had been 
distrained, issued a warrant to the 
same bailiff, who thereupon made 
a second seizure of the same goods, 
or the portion thereof remaining 
unsold, on June 14, 1922, purporting 
to act on deft. *8 warrant. By arrange- 
ment between the solrs. representing 
ltf . 8c deft, the goods were advertised 
y the bailiff, & sold as seized under 
both warrants: — Held: the parties 


having agreed that the goods should 
be sold Sc the proceeds divided ac- 
cording to their legal rights, pltf. must 
succeed, for his right os landlord was 
paramount. — Poole v. Kirk (1923), 53 
C). L. R. 390.— CAN. 


o. Removal of goods purchased — 
Must be. within reasonable time .] — The 
purchaser of property sold for rent 
must remove the same off the premises 
within a reasonable time after the sale. 
Where the property was sold on 
Feb. 15. Sc the purchaser entered to 
remove it off the premises on Mar. 26 
following, he was held liable as a 
purchaser. — Alway v. Anderson 
(1848), 5 IT. C. R. 34.— CAN. 


p. Rights of grantee of bill of sale 
— Rurchase by landlord .] — The property 
in goods, under Distress Act, 1885, s. 4, 
of the tenant or person in possession 
who has given a bill of sale over them 
is a limited property, it Is only u for 
the purposes of distress," Sc does not 
give tho tenant a right to deal with 
them outside the distress. Where, 
therefore, a landlord who has distrained 
buys such goods at auction with the 
consent of the tenant, no property in 
the goods passes. Sc the mtgee. oan 
maintain trover against the landlord. — 
Manning v. Jonas (1896), 14 N. Z. 
L. R. 63.— N.Z. 


FART II. SECT. 13. SUB-SECT. 11. 

q. Sale before expiry of time limit 
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Part II.— Distress for Rent. 


918. Price realised under value.!— In an action 
for rent i—Senible : it is no answer tliat the landlord 
has distrained goods for it to the full value of the 

“ he has sold them for a less sum. If lie has 
sold them at too low a price, the tenant’s remedy 

if* action.— E pfokd v. Burgess ( 1831), 1 

Mood. & R. 23. 

Annotation ; — Mentd. Lehain v. Thilpott (1875), 41 L. J. Ex. 


919. — — Neglect causing depreciation.]— Upon 
a count for not selling goods distrained at the best 
prices, pltf. may go into evidence to show that the 
goods were allowed to stand in the rain, & that they 
were improperly lotted. — Poynter v. Buckley 
(1833), 5 C. &P. 512. 

920. Sale by bailiff for his expenses — After 
withdrawal of authority by landlord.]— A bailiff 
who seizes goods under a distress warrant, if his 
authority to sell on behalf of the landlord is then 
withdrawn, has no right to go on & sell for his 
expenses. — Harding v. Hall (I860), 14 L. T. 
410 ; 30 J. P. 344 ; 14 W. R. 040. 

921. Sale before expiry of time limit— Goods of 
lodger— Remedy of lodger.]— Sharpe v. Fowle. No. 
433, ante . 


922. .] — French v. Bombernard, Tower 

Furnishing & Finance Co., Ltd., Claimants 
(1888), 60 L. T. 48 ; 5 T. L. K. 55, L>. C. 


Annotations : — Expld. & Distd. lie Jones, Ex p. Tower 

furnishing Co. (1889), 6 Alorr. 193. Consd. Beckett v. 

Tower Assets Co., LI 891 J 1 Q. 13. 1. 

923. Sale by auctioneer — Wrongful distress — Jus 
tertii.1 — The estoppel . against a bailee from dis- 
puting the title of his bailor, & setting up a jus 
tertii, ceases when the bailment on which the 
estoppel is founded is determined by what is 
equivalent to an eviction by title paramount : it. 
is not enough that the bailee has become aware of 
the title of a third person, or that an adverse claim 
is made upon him, so that he may be entitled to an 
interpleader. The goods of R. were seized by pltf. 
under a distress for rent of a house alleged to have 
been demised by pltf. to R. & were delivered by 
pltf. to deft, to sell as his auctioneer. When the 
sale was about to begin R. served a notice on deft, 
that the distress was void, & requiring him not to 
sell, or, if he sold, to retain the proceeds for him. 
Heft, sold the goods, but refused to pay over the 
proceeds to pltf. <fc defended an action by pltf. 
relying on the right & by the authority of R. The 
distress was void & tortious, as the relation 
between pltf. & R. was not that of landlord & 
tenant ; but although pltf. was a wrongdoer, 
there was no fraud on his part, & ho thought ho 
had a right to distrain : — Held : deft, mignt set 
up the jus teriii of R. as an answer to the action. — 
Biddle v. Bond (1865), 6 B. & S. 225 ; 5 New Rep. 
485 ; 34 L. J. Q. B. 137 ; 12 L. T. 178 ; 29 J. P. 
565 ; 11 Jur. N. 8. 425 ; 13 W. It. 561 ; 222 E. R. 
1179. 

Annotations .•—Expld. & Distd. Kingsmou v. Kingsman 


(1880), 6 Q. B. D. 122. Distd. Re Sadler, Ex p. Davies 

11881 ), 19 Ch. D. 80. Consd. Rogers r. Lambert, [1891] 

1 O. B. 318 ; Henderson v. Williams, [18951 1 Q, B. 521. 

Rent. Loose v, Martin (1873), L. H. 17 Eq. 224 ; Rogers v. 

Lambert (1890), 24 Q. B. D. 573. Mentd. Boss v. Edwards 

(1895), 73 L. T. 100. 

924. Invalid warrant — Warranty of title.] 

— Deft., an auctioneer, sold by auction to pltf. a 
piano which had been seized under a distress 
warrant for rent in arrear. Tiie warrant was 
invalid, & the piano was claimed from pltf. by the 
true owner, & was delivered up to him. In an 
action by pltf. against deft. : — Held : there was no 
implied warranty of title on the part of deft. — 
Payne v. Elsden (1900), 17 T. L. R. 161. 

.] — See , generally , Auction & Auctioneers, 

Vol. III., pp. 2 et seq. 

925. Irregularity of broker — Effect on sale — 
Title to goods.] — Lyon p. Weldon, No. 772, ante . 

926. Remedy of tenant.] — Wallace v . King, 
No. 1359, post . 

927. .] — Efford v. Burgess, No. 918, 

ante . 


Sect. 14.— EXPENSES OF DISTRESS. 

See Distress Costs Act, 1817 (c. 93), s. 1, & 
Law of Distress Amendment Act, 1888 (c. 21). 

928. Landlord’s liability .] — A landlord having 
authorised a distress for rent, is liable for the 
necessary expenses, & although x>ltf. was sent by 
deft, who promised to pay him, to take jjossession 
of the goods distrained, deft, would not be liable 
without a note in writing. — Colman v. Lyles 
(1817), 2 Stark. 62, N. P. 

929. To broker.] — A broker having seized 

goods under a distress for rent, the tenant desired 
time, & that the broker would not remove or sell ; 
on which the latter required the tenant to sign 
written requests from time to time, by which lie 
also engaged to pay the charges of the levy, & the 
expenses of keeping a man in possession. The 
goods were not removed, & the broker applied for, 
& obtained those charges, but the tenant objected 
to the amount, as well as to the sum alleged to be 
due for rent : — Held ; the payment by the tenant 
was not a voluntary payment, &, if the charges 
were illegal or excessive, he might recover them 
back in an action for money had & received. — 
Hills v . Street (1828), 5 Bing. 37 ; 2 Moo. & P. 
96 ; 6 L. J. O. S. O. P. 215 ; 130 E. R. 973. 

930. Assessment of — At common law — Must be 
reasonable.]— F# p. Arnison, No. 932, post . 

931 . Under statute — Scale of fees & 

charges.] — By Distress Costs Act, 1817 (c. 93), no 
person making a distress for rent where the sum 
demanded & due shall not exceed £20, shall 
take other or more charges than those set forth 
in the schedule ; & in the schedule the charge 
for “ man in possession ” is 2 s. 6c/. per day. By 
Law of Distress Amendment Act, 1888 (c. 21), 


— Quit-rents .] — Windeyer v. Hid deli 
& Flood (1846), 1 Legge, 295.— AUS. 

r. Failure to give copies oj 
charges to be paid— Effect o/.j— Failure 
to comply with the provisions ol 
Distress Act, b. 6, as to giving copies 
of charges to be paid rendersthe sale 
of the goods distrained Irregular, but 
does not make the distress Illegal. — 
McDermott v . Fraser (1915). g 
W. W. R. 196 ; 23 D. L. R. 430 ; 25 
Man. L. R, 298.— CAN. 


i. Owner present at irregular sale 
Whether estopped from, complaining .] 
— Held : the owner's presence at sale 
did not estop him from complaining 
of irregularities in sale. — C laxton v . 
Shibley (1885). 9 0. R. 451 ; Jievsd. 10 
O. R. 295.— CAN. 


t. Tenant consenting to postpone- 
ment of sale — Whether amounts to 
waiver of irregularity .] — When the 
tenant consents to the postponement 
of the sale of a distress, he waives an 
Irregularity arising from the notice of 
sale not haring been posted in the 
next market town. — Dwyer v . Pea- 
cock (1823), 2 Fox Sc S. Ir. 34— IR. 

PART II. SECT. 14. 

a. Landlord's liability — For re- 
muneration of person employed by 
sheriff .]— person employed by a 
sheriff in connection with a distraint 
by a landlord compelled to use the 
sheriff or sheriff’s officer can have no 
claim against the person directing 
distraint, in the event of the sheriff 
not remunerating him for his services. 


— Weaver v . McGreuou & Caluaiiy 
Furniture Store, Ltd., 1191 7 J 2 
W. W. R, 795. — CAN. 

931 1. Assessment of — Under statute 
• Scale of charges .] — Tho rights of a 
landlord’s bailiff, levying a distress 
! upon the goods of a tenant, are 
, governed by Distress Act, 11. 8. B. C. 

1911, c. 65. The bailiff made a seizure, 

! &, upon the request of the tenant, 

{ delayed making an inventory. He 
remained In possession during part of 
one day, Sc withdrew upon being paid 
I the amount of rent due, 33,000, Sc, 
under protest from the tenant, the 
i amount claimed for poundage or 
i commission ; — Held : the baUtff was 
entitled only to 92 for levying Sc 92 
; for the man in possession. Sc was not 

A A 2 
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Distress. 


Sect. 14 . — Expenses of distress. Sect. 15.] 

the Lord Chancellor may make rules for regulating 
the fees, charges, & expenses in & incidental to 
distresses. By Distress for Kent Rules, 1888, r. 
15, made by the Lord Chancellor under the above 
sect., no person shall be entitled to any fees, 
charges, or expenses for levying a distress, or for 
doing any act or thing in relation thereto, other 
than those specified in & authorised by the table in 
Appendix II. to these rules ; & by r. 10, where the 
rent due exceeds £20 the fees, charges, & expenses 
specilied in scale I. shall be allowed, & where it does 
not exceed £20 the fees, charges, & expenses 
specified in scale II. shall be allowed. Scale II. 
allows “ for man in possession, 4s. (id. per day : to 
provide his own board in every case ” : — Held : 
the Lord Chancellor had power under sect. 8 of the 
above Act to make rules authorising a scale of 
fees, charges, & expenses which should supersede 
the scale in the schedule to the Distress Costs Act, 
1817 (c. 08), & therefore the charge of 4s. (id. per 
day for a man in possession authorised by the 
scale where the rent due did not exceed £20 was 
not ultra vires. — Walked, v. Better, (1911] 
1 K. B. 1103 ; 80 L. J. K. B. 023 ; 104 L. T. 821 ; 
75 J. P. 331, D. C. ; previous proceedings, sub nom. 
Better v. Walker, 54 Sol. Jo. 843. 

932. Sum due under £20 — “ Man in posses- 
sion 99 — Of growing crops.] — (1) A growing crop 
may be a sullicient distress within Tithe Act, 1830 
(c. 71), s. 82. 

(2) Charges for levying distress must at 
common law, independent of statute, be reason- 
able. 

(3) Tithe Act, 1830 (c. 71), s. 82, provides a 
remedy in addition to the remedy by distress, for 
the recovery of tithe rentcharge “ in case the rent- 
charge shall be in arrear & unpaid for the space of 
fort y days next after any half-yearly day of pay- 
ment, & there shall be no sufficient distress on the 
premises liable to the payment thereof ” : — Held : 
a tithe owner, in estimating whether or not there 
was a sufficient distress on premises distrained on 
by him, was bound to include the prospective 
value of growing crops, although not capable of 
actual realisation within forty days from the day 
on which the rentcharge was in arrear. 

(4) Distress Costs Act, 1817 (c. 93), s. 1, enacts 
that no person making any distress for rent when* 
the sum due shall not exceed £20, shall be allowed 
any other or more charges than those mentioned 
in the schedule to the Act. Among the charges in 
the schedule is, “ Man in possession,” 2.s. (id. a day : 
• — Held: such a charge wus excessive for retaining 
possession of growing crops distrained upon for a 
tithe rentcharge less than £20 in amount, on a 
piece of unenclosed meadow land. — Ex p. Arnison 
(1808), L. It. 3 Exeli. 50 ; sub nom. lie Heysiiam v. 
Heskett, Ex p. Arnison, 37 L. J. Ex. 57 ; sub 
nom. Re Plumpton Wall Tithe Rentcharge, 
Heysham v. Heskett, 17 L. T. 480 ; 32 J. P. 103 ; 
10 W. K. 308. 

933 . Of goods — Removal from 

premises.] — A constable who had levied a distress 
for poor rates for an amount not exceeding £20 
removed the goods seized to a police station for 


safe custody ; they were there locked up in a cup- 
board, the key of which was hung up in the police 
station ; after remaining there for five days they 
were sold by public auction : — Held : under a 
table of fees authorised by Police Act, 1890 
(c. 45), & approved by the Secretary of State, 
the constable was entitled to make a charge 
of 1 «. per day for “ keeping possession ” of the 
distress. 

The expression “ man in possession,” as used in 
the schedule to Distress Costs Act, 1917 (c. 93), 
means a man in possession of the goods seized, & 
is not confined to a man in possession uj)on the 
premises where the seizure took place (Lord 
Alverstone, O.J.). — Scott v. Denton, [1907] 
1 K. B. 450 ; 70 L. J. K. B. 330 ; 95 L. T. 700 ; 
71 J. P. 06 ; 23 T. L. R. 73 ; 51 Sol. Jo. 82 ; 5 
L. G. R. 251, D. O. 

934 . Extra remuneration — Agreement be- 

tween bailiff & landlord.] — A certificated bailiff 
who levies a distress for arrears of rent for an 
amount not exceeding £20 is not prohibited by 
Distress Costs Act, 1817 (c. 93), or Law of Distress 
Amendment Act, 1888 (c. 21), or the rules there- 
under, from making a special agreement with the 
landlord for extra remuneration beyond the costs 
A charges allowed under those Acts. — Robson v. 
Bigg ah, L1907] 1 K. B. 090 ; 70 L. J. K. B. 248 ; 
90 L. T. 271 ; 71 J. P. 101 ; 23 T. L. R. 270 ; 
51 Sol. Jo. 249, I). C. ; on appeal , LI 90S] 1 K. B. 
072, O. A. 

Annotations: — Mentd. It. v. Daly, Ex p. Nowson (1911), 

104 L. T. 892 ; K. v. Manchester Local Prof] tecring Com* 

mittoe, Exp. L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 

935. Bailiff levying execution & distraining — 
Double charges.] — Where a bailiff has levied execu- 
tion under a fi. fa. & has also received a notice 
under County Courts Act, 1888 (c. 43), s. 100, of 
the landlord’s claim to rent, & has distrained 
therefor, he is entitled to poundage or possession 
fees in respect of both proceedings , — Re Broster, 
Ex p. Prudpah, [1897] 2 Q. B. 429 ; 00 L. J. Q. B. 
700 ; 70 L. T. 092 ; 45 W. R, 570 ; 13 T. L. R. 
437 ; 41 Sol. Jo. 545 ; 4 Mans. 212, D. C. 

936. Excessive or improper charges — Recovery 
by tenant.] — Hills v. Street, No. 929, ante . 

937 . Penalty for taking — Enforcement of 

order.J — An order made by justices under Distress 
Costs Act, 1817 (c. 93), s. 2, for the payment of 
treble the amount of moneys unlawfully taken on 
the levying of a distress is enforceable by imprison- 
ment in default of sufficient distress, such sum 
being a penalty & not a civil debt. — R. v. Daly, 
Ex p. Newson (1911), 101 L. T. 892 ; 75 J. P. 333 ; 
22 Cox, C. C. 401, D. C. 

938. Appeal from Divisional Court — 

Jurisdiction of Court of Appeal — “ Criminal cause 

or matter.”]— -The Ct. of Appeal has no jurisdiction 
I/O hear an appeal from a decision of a Div. Ct. 
upon a case stated by justices as to a complaint 
under Distress Costs Act, 1817 (c. 93), s. 2, against 
a certificated bailiff for unlawfully retaining certain 
charges exceeding those allowed by statute when 
employed to make a distress for rent for a sum not 
exceeding £ 20 , the proceeding before justices being 
a “ criminal cause or matter ” within Jud. Act, 
1873, s. 47. — Robson v. Biggar, [1908] 1 K. B. 


entitled to stand upon his seizure & 
withdrawal as a sale to the tenant. — 
Bancroft v. Richards (1913), 23 
W. L. R. 73 ; 3 W. W. R. 825 ; 9 
D. L. 11. 77 ; 18 B. C. li. 38.— CAN. 

931 il. .3 — Under Dis- 

tress Act Amendment Act, 1913, s. 3, 
the sheriff is not entitled to charge for 
a man in possession where goods are 


distrained under a distress warrant 
unless ho has remained in actual 
possession. — R. r. Barton (1919), 27 

B. C. R. 485.— CAN. 

b. Excessive or improper charges — 
Recovery — Form o} order ,}— The form 
of order given in the schedule to 

C. S. IT. C., c. 123, respecting the costs 
of distress for rents Sc penalties not 


exceeding $80, states the unlawful 
charges to have been taken from com- 
plainaut “ under a distress for (as the 
case may be) ” : — Held : it was 
sufficient to say “ a distress for rent,” 
Sc it was unnecessary to state such rout 
to have been under $80, in order to 
show jurisdiction, — R. v. Stewart 
(1800), 25 U. C. K. 327.— CAN. 
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72; 77 L. J. K. B. 203 ; 97 L. T. 859 ; 24 
L. R. 125 ; 52 Sol. Jo. 70, C. A. 

Innotations: — Folld. It. v. Paly, Ex p. Nowson (1911), 
1 04 L. T. 892. Refd. H. v. Manchester Local Profiteering 
Committee, Exp . L. & Y. Ry. (1920), 89 L. J. K. IS. 1089. 

939. Who is entitled to — “Person making 
Ustress ” — Whether bailiff of county court.] — The 

miliff of tho county ct. is not the “ person jnaking 
my distress ” within Agricultural Holdings Act, 
L883 (c. 61 ), s. 49, A is therefore not entitled to the 
percentage allowed by that sect. A sclied. 2 to the 
Act to be charged by the “ person making any 
distress for rent on a holding to which this Act 
applies when the sum demanded shall exceed the 
sum of £20 .” — Coope v. Johns (1880), 17 Q. B. 1). 
714 ; 55 L. ,T. Q. B. 475 ; 55 L. T. 290 ; 51 J. 1\ 
21 ; 35 W. K. 47, D. O. 

Annotation : — Overd. Philipps v. Roes (1889), 24 Q. B. P. 17. 

940. .] — In distress for rent 

under Agricultural Holdings Act, 1883 (c. 61), 
the baililf A not the landlord is entitled to the 
percentage for levying distress authorised by 
sclied. 2 of that Act. ~JhiTT.iPPS v . Rees (1889), 
24 Q. B. D. 17 ; 59 E. J. Q. B. 1 ; 61 E. T. 713 ; 
5 1 J. V. 293 ; 38 \V. R. 53 ; 6 T. L». K. 14, V. A. 


Sect. 1 5. —ABANDONMENT OF DISTRESS. 

941. Question of fact.] — There is no illegality in 
distraining for rent by climbing over a fence, A so 
gaining access to the house by an open door. The 
broker having been forcibly expelled, regained 
possession by force after an interval of three 
weeks : — Held : he was justified in so doing ; it 
was a cpiestion for the jury whether by staying out 
so long he had abandoned the distress. — Eldtudge 
v. Stacey (1863), 15 C. B. N. S. 458 ; 3 New Rep. 
41 ; 9 L. T. 291 ; 10 Jur. N. S. 517 ; 12 W. R. 51 ; 
143 E. B. 863. 

Annotations : — Reid. Lumsdon v. Burnett, [1898] 2 Q. B. 

177. Mentd. Long v. Clarke, [1894] 1 Q. B. 119. 

942. Destroys landlord’s right to distrain.] — 

Badge v. Mawby, No. 951, pottL 

943. .] — After distress made by a broker, 

in a case within Distress Costs Act, J SI 7 (e. 93), 
the rent A charges may still he tendered to the 
landlord. The declaration contained six counts 
in case ; the seventh charged, that defts. took A 
distrained the goods of pltf. for rent, of more than 
sufficient value to satisfy the rent A costs, A then 


voluntarily abandoned tho same, A afterwards 
wrongfully, injuriously A vexatiously again took 
A distrained the same goods for the same rent, & 
refused to return the same A converted them to 
their own use. On motion in arrest of judgment 
for misjoinder of case A trespass : — Held: although 
this second taking of the goods was a trespass yet 
pltf. might bring case for the conversion A the 
count was an informal one in case, A sufficient 
after verdict. — S mith v. Goon win (1833), 4 
B. A Ad. 413; 2 Nev. A M. K. B, 114 ; 2 L. J. K. B. 
192 ; 110 E. R. 511. 

Annotations : — Distd. Lear r. Caldecott (1843), 4 Q. B. 123. 
Refd. Sedman v. Walker (1847), 1 Exeh. 589. Mentd. 
Ellin v. Taylor (1841), 10 L. J. Ex. 462 ; Dawson r. Cropp 
(1845), 1 O. B. 961 ; Hatch v. Halo (1850), 15 Q. B. 10 ; 
Boulton v. Reynolds (1859), 2 E. & E. 369 ; Johnson v. 
Upham & Best (1859), 5 Jur. N. S. 681. 

944 , Unless good reason for abandon- 

ment.] — A landlord cannot make a second distress 
for the same rent when the goods taken under the 
first distress were of sufficient value to satisfy the 
rent, unless then' was a good cause for abandoning 
the first distress, although the rent may have 
remained unsatisfied. It is, therefore, a good 
replication to a plea justifying the taking of goods 
as a distress for rent, to allege that deft, took under 
a former distress for the same rent goods sufficient 
in value to satisfy the same, A then might A 
ought to have fully paid A satisfied the rent ; “ yet 
deft, wrongfully A vexatiously, A without any 
cause or excuse, refused A neglected so to do.” 
A rejoinder, alleging that deft, afterwards law- 
fully abandoned A put an end to the first distress, 
A that the rent was still unsatisfied, is bad, for not 
showing any lawful ground for relinquishing the 
first distress.- — Dawson v. Cropp (1845), 1 C, B. 
961 ; 3 Dow. A E. 225 ; 14 E. J. 0. P. 281 ; 5 
E. T. O. S. 330 ; 9 .Tur. 914 ; 135 E. R. 821. 

Annotations .* — Consd. nrvmnell v. Welch, [19051 2 K. B. 650. 
Refd. ThwaitcH v. Wilding (1883). 12 Q. B. P. 4 ; Cros*o 
v. Welch (1892), 8 T. L. R. 401. Mentd. Lchainv. Phllpott 
(1875), L. It. 10 Exch. 242. 

945. What amounts to abandonment — Not 
leaving goods temporarily.] — A man having been 
put into possession of goods under a distress, left 
the premises for a short time for a purpose not 
absolutely necessary ; on his return lie found the 
outer door fastened, A he broke it open to regain 
admission : — Held : there was no abandonment of 
the distress, A the breaking the outer door under 
the circumstances was justifiable. — B annister 


PART II. SECT. 15. 

941 L Question of fact .] — Under a 
distress for rent issued on Mar. 12, deft, 
took possession of pltf.’s store 6c 
evicted him. On Mar. 13, discovering 
that the distress was illegal, he in- 
duced pltf. to go to the store with his 
attorney 6c the bailiff who made the 
distress, where they informed him 
that tho distress was illegal, & a new 
one would have to be made, & they 
then handed him the key of the store 
& an inventory of the goods dis- 
trained, & tendered him $17 as damages 
for the eviction. The bailiff immedi- 
tely informed him that he had a new 
snand, & received back tho key 6c 
bey left tho store. In an action for 
legal distress, it was not left to tho 
jury to say whether there had been an 
abandonment of the distress under the 
ilrst warrant, but they found, in answer 
to a question, that the bailiff at no 
time prior to tho service of the second 
warrant gave up the possession 6c 
control of the goods under the first : — 
Held : it should liavc been specifically 
left to the jury to say whether what 
took place, 6c what was done on the 
discovery of the mistake made on 
executing the warrant, 6c making the 
distress after sunset, was done with 


the intention of abandoning tho 
distress. — M ooerh v. Manzkr. (1903), 
36 N. B. It. 205.™ CAN. 

942 i. Destroys landlord* s right to 
distrain.] — D. was tenant to M. under 
a lease which provided that in tho 
event of I>. making an assignment in 
insolvency the term should become 
forfeited & void, but that the then 
current quarter’s rent, as well as tho 
next succeeding current quarter’s 
rent, should immediately becomo due 
& payable. On Juno 21, 1872, P. 
made an assignment in insolvency to 
K., an official assignee ; & M. im- 

mediately distrained for the rent, 
including two quarters duo by virtue 
of the forfeiture. At the request of 
the official assignee, M. abandoned the 
distress, & in lieu thereof agreed to 
look to the insolvent estate, the 
assignee thinking that there would be 
abundance of property to pay it, but 
repudiating any interest in the term. 
Subsequently, the goods proving in- 
sufficient by reason of a chattel rntge., 
the assignee told M. that he could 
not continue responsible, 8c M. there- 
upon, on Sept. 24, issued a second 
distress for same rent: — field: the 
second distress was bad, for on tho 
abandonment of the first distress. 


which could not be said to have boon 
at the request of the tenant, M.’s 
right to distrain was gone, & ho could 
only look to tho insolvent’s goods, 
which passed, without tho term, to 
the assignee. — M ay v . Severs (1874), 
24 C. P. 396.— CAN. 

o. What amounts to abandonment 
— Whether delay in selling.] — Naylor 
v. Bell (1881), 2 It. 6c G. 444 ; 2 

0. L. T. 263,— CAN. 

d. .] — Where a bailiff in 

charge of goods distrained on loaves 
the promises for the night, he abandons 
the distross. Where a bailiff so leaves 
tho promises 6c finds them barred 
against him on his return ho is not 
justified in breaking in. A mere 
temporary absence, such as to smoke, 
buy food, etc., is not an abandonment. 
— Somers v. Mandkrh (1895), 29 

1. L. T. 128.— IR. 

e. Effect on landlord's right to 
payment.] — A tenant absconded leaving 
rent in arrear, whereupon the landlord 
distrained, but, before selling, tho 
tenant sent to the landlord a power of 
attorney, authorising him t<< dispose 
of the property ; 8c by letter he 
directed the landlord to pay himself 
his claim for rent, as also his claim for 
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15.- of distress. 

v. Hype (1800), 2 E. & E. 627 ; 29 L. J. Q. B. 
141 ; 1 L. T. 438 ; 24 J. P. 230 ; 6 Jur. N. S. 171 ; 
121 E. K. 235. 

Annotation : — Consd. Jones v. Biemsteln, [1809] 1 Q. B. 470. 

046, Not failure to resume immediate 

possession — On forcible expulsion.] — Eldridge v . 
Stagey, No. 941, ante . 

947, Not temporary removal of goods — 

By permission of distrainor.] — Kkrby v . Harding, 
No. 732, ante. 

048. Goods of lodger distrained — With- 

drawal after statutory notice — Breach of agree- 
ment by immediate tenant.] — Thwaites v . Wild- 
ing, No. 428, ante. 

949. Withdrawal under false representa- 

tion by tenant — Goods subsequently seized in 
execution.] — Wollaston v . Stafford, No. 841, 
ante. 

050. Proceeds of sale retained by bailiff — 
Action for money had & received by landlord.] — 

St. John’s College, Oxford v. Mithoott (1797), 
7 Term Hop. 259 ; 101 E. K. 903. 

Annotation Distd. Brandling r. Barrington (1827), 6 
JL Ik C. 407. 


Sect. 10. — SECOND DISTRESS. 

051. General rule.] — A landlord abandoned a 
distress, in consequence of a notice from a creditor 
of the tenant, stating that the creditor had filed a 
petition in bkpcy. against the tenant, & intended 
proceeding with it, & warning the landlord not to 
sell. The; tenant; was afterwards declared bkpt. Sc 
the creditor was appointed assignee under the 
bkpcy. After such appointment, the assignee 
verbally promised to pay the landlord the arrear of 
rent. On the same day the landlord distrained a 
second time for the same rent ; but the assignee 
sold the goods so seized i — Held; the second 
distress was illegal. 

A person cannot twice distrain for the same 
rent. If he has had an opportunity of levying the 
amount by the first, distress, it is vexatious in him 
to distrain a second time ; unless there be some 
legal ground for doing so ; as, for instance, if 
there lias been some mistake as to the value of the 
goods, & the landlord fairly supposed the distress 
to be of the proper value, A lie afterwards found 
it to he insuilicient, he then might distrain for the 
remainder ; or, if the tenant has done anything 
equivalent to saying “ forbear to distrain now, & 
postpone your distress to some other time ” ; 
then the landlord might make a distress a second 
time. But if there is a fair opportunity, & there 
is no lawful cause why he should not make out the 
payment of the rent by reason of the first distress, 
it is his business to mate it out by the first distress, 
& he cannot distrain again. The notice given by 
t he petitioning creditor, who, at the time, had no 
interest whatever, to the landlord, to desist from 
selling on the first distress, was no excuse for his 
abstaining from exercising the power of distress 


B.). — Bagge v . Mawby (1853), 8 Exch. 
641 ; 1 O. L. It. 285 ; 22 L. J. Ex. 236 ; 17 .T. P. 
345 ; lt>5 E. R. 1509 ; sub nom. BuggE v . Mawby, 
1 Saund. & M. 125 ; 21 L. T. O. S. 1 42 ; 1 W. R. 367. 

Annotations: — Distd. Lee v. Cooke (1858), 3 H .Sc N. 203. 
Consd. Thwaites e. Wilding (1883), 12 Q. B. D. 4. Apld. 
Crosse v. Welch (1892)r8T. L. R. 709. Distd. Gnmnell 
v. Welch, [1905] 2 K. B. 050. 

952. Cannot be made for same rent.] — Anon. 
(1548), Moore, K. B. 7 ; 72 E. R. 402. 

Annotations ; — Apld. Dawson v. Cropp (1845), 1 C. B. 901. 

Refd. Wallis v . Savlll (1701), 2 Lut. 1532. 

953. .] — A man cannot take two distresses 

for the same rent. — A non. (1583), Oro. Eliz. 13 ; 
78 E. R. 279. 

Annotations: — Refd. Wallis v. Savlll (1701), 2 Lut. 1532; 
PawBon v. Cropp (1845), 1 C. B. 961. 

954, .] — Wotton v. Shirt (1600), Oro. 

Eliz. 742 ; 78 E. R. 974. 

955 , .] — Wallis v. Savill (1701), 2 Lut. 

1532 ; 125 E. R. 843. 

Annotation s : — Consd. Hutchins v. Chambers (1758), 1 Burr. 
579. Apld. Dawson v. Cropp (1815), t C. 1L 901. Refd. 
Smith v. Goodwin (1833). 4 B. & Ad. 413; Bagge v. 
Mawby (1853), 8 Exch. 011 ; Owens v. Wynne (1855), 
4 li!. & B. 579. 

950, .] — (l) Beasts of the plough are dis- 

trainable for the poor rates. 

(2) A man who has an entire duty shall not 
split the entire sum Sc distrain for part of it at one 
time Sc for other part of it at another time . . . 
but if a man seizes for the whole sum that is due 
to him, & only mistakes the value of the goods 
seized, there is no reason why he should not after- 
wards complete his execution by making a further 
seizure (per Cur.). — Hutchins v. Chambers (1758), 
1 Burr. 579 ; 97 E. R. 458 ; sub nom . Hutchins v. 
Whitaker, 2 Keny. 204. 

Annotations : — As to ( 1) Apld. MacGregor v. Clamp, [1914] 
1 K. B. 288 ; McCreagh v. Cox & Ford (1923), 92 L. J. K. B. 
855. Refd. Purrant; v. BoyH (1796), 0 Term Rep. 580 ; 
Nargett v. Nias (1859), 1 E. & K. 439. As to (2) Consd. 
Hudd v. Ravenor (1821), 5 Moore, C. 1*. 542 ; Bagge v. 
Mawby (1853), 8 Kxch. 641 ; Owens v. Wynne (1855), 
4 K. & IL 579. Refd. Gruunell v. Welch, [1905] 2 K. B. 
650. Generally, Mentd. R. v. Newcomb (1791), 4 Term 
imp. 308 ; Crowther v. Ilamsbottom (1798), 7 Term Rep. 
654 ; Oortis v. Kent Water-Works Co. (1827), 7 B. & O, 
314 ; R. v. Wilson (1835), 5 Nev. & M. K. B. 119. 

957, After bankruptcy of tenant.] — A 

landlord distrained for arrears of rent before the 
bkpcy. of liis tenant, Sc when the goods were 
appraised left them on the premises for the use of 
the bkpt.’s wife, the bkpt. himself being in prison. 
After the bkpcy. the landlord distrained again for 
the very same arrears of rent ; — Held : the 
second distress was void ; & the goods passed to the 
assignees, as being in the order Sc disposition of the 
bkpt. at the time of his bkpcy . — Re Deane, Ex p. 
Shuttleworth (1832), 1 Deac. & Ch. 223, Ot. 
of R. 

958, First distress sufficient.] — Deft. 

took & distrained the goods of pltf. under colour 
& as & in the name of a distress for rent, which 
goods were sufficient to have satisfied the arrears 
of rent & costs, although deft, might, under the 
distress, have satisfied the arrears, etc. , yet he wrong- 
fully made a second distress on these goods & upon 
other goods of pltf. for the same arrears & wrong- 
fully & injuriously kept & withheld the goods 


expenses Sc trouble ; Sc after payment 
thereof Sc of pltf.'s claim to remit the 
balance to the tenant. The landlord 
then abandoned Ills warrant, Sc dis- 
posed of the property under the 
power : — Held : the landlord by so 
proceeding had not waived his right 
to payment of the rent due, Sc pltf. 
was entitled to be paid only out of the 
balance remaining after payment of 
snch rent, as also of any rent due by 
uny former tenant for which a distress 
could have been made, together with 


the landlord's expenses Sc charges for 
trouble in executing the trusts of the 
power. — T yrrell v. Rose (1870), 
17 Gr. 394.— CAN. 


PART II. SECT. 16. 

962 1* Cannot be made for same rent.) 
— Pltf. was tenant to deft, who 
distrained for the first quarter's rent 
before the expiration of the first 
month. There was no evidenoe to 
show that the rent waa payable in 


advance. Deft.'s wife gave security 
for the month's rent. About the 
middle of the second month deft, 
distrained again for the first month's 
rent : — Held : even if the first distress 
waa legal deft, was not Justified in 
the second, as pltf. had committed no 
act to prevent him from getting the 
benefit of that distress. — Harris v. 
Wier (1871), 8 N. S. R. 466.— CAN. 

f. Neglect to take sufficient 

distress on first occasion.} — A. having 
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from pltf. under the second distress for a long time, 
etc. There were other counts, in case : — Held : 
although trespass might have lain for the injury 
alleged, pltf. was at liberty to sue for it in case. — 
Lear v. Caldecott (1843), 4 Q. B. 123 ; 3 Gal. & 
Dav. 491 ; 12 L. J. Q. B. 169 ; 7 Jur. 277 ; 114 
E. R. 844. 

Annotations : — Reid. Dawson v. Cropp (1845), 1 C. B. 901. 
Mentd. Holford v. Bailey vl846), 8 Q. B. 1000. 

959. Neglect to take sufficient distress on 

first occasion — Or voluntary abandonment on 
taking sufficient distress.] — Dawson v . Cropp, No. 
944, ante . 

960. Abandonment of first distress on 

notice from creditor of tenant — Threatening bank- 
ruptcy proceedings.] — Bagge v. Mawby, No. 951, 
ante . 

961. Grantee may not split rentcharge — 

To distrain upon several portions of lands charged.] 

— Avowry, that avowant was entitled to a rent- 
charge of £300 payable half-yearly, & avows for 
£79 parcel of one half-yearly payment. Plea that, 
before the present seizure, avowant distrained in 
another part of the lands out of which the rent 
issued, for the same half-yearly payment, & took 
goods enough to satisfy the whole. Replication : 
that the first distress was for the half-yearly pay- 
ment, less the £79 now distrained for : — Held : 
the grantee of the rentcharge could not divide the 
demand, & distrain for part on one part of the land, 
& afterwards for the residue on the other. — 
Owens v . Wynne (1855), 4 E. & B. 579 ; 3 
O. L. R. 766 ; 24 L. T. O. S. 231 ; 3 W. R. 183 ; 119 
E. R. 212. 

962. Death or escape of animal distrained.] — 

Anon. (1568), 3 Dyer, 280 a, pi. 14 ; 73 E. R, 628. 

Annotations : — Refd. Vaspor v. Edwards (1701), 12 Mod. Hop. 
058; R. v. Cotton (1751), 2 Ves. Sen. 288 ; Lehuine i\ 
Philpott (1875), 33 L. T. 98. 

963. .]— Anon. (1700), 12 Mod. Rep. 397 ; 

88 E. R. 1405. 

964. Insufficient goods on premises on first 
occasion.] — Wallis v . Savill (1701), 2 Lut. 1532 ; 
125 E. Ri. 843. 

Annotation s : — Folld. Dawson v. Cropp (1815), 1 C. B. 901. 
Refd. Hutchins v. Chambers (1758), 1 Burr. 579 ; Smith 
v. Goodwin (1833), 4 B. & Ad. 413; Baggo v. Mawby 
(1853), 8 Exch. 04 1 ; Owens v. Wynne (1855), 4 E. 8c B. 
579. 

965. — — .] — To an avowry by exors. for rent 
due in testator’s fife, it is no plea “ That testator 
levied a sufficient distress for the samo rent,” 
unless it be also averred that the rent was thereby 
satisfied. — I /Ingham v. Warren (1820), 2 Brod. A 
Bing. 36 ; 4 Moore, C. P. 409 ; 129 E. R. 871. 

Annotations: — Folld. Hudd v. Itavenor (1821), 2 Brod. & 
Bing. 602. Distd. Dawson v. Cropp (1845), 1 C. B. 9G1. 
Refd. Staniford v. Sinclair (1824), 2 Bing. 193 ; Baggo v. 
Mawby (1853), 8 Exch. 641 ; Lehairi v. Philpott (1875), 
L. It. 10 Exch. 242. 

966. Mistake as to value of goods.] — Hutchins 
v. Chambers, No. 956, ante. 

967. .] — Bagge v. Mawby, No. 951, ante . 

968. Tenant preventing removal of goods on 
first distress.] — Lee v . Cooke, No. 1588, post . 


969* When first distress illegal — Second distress 
must be independent.] — Brice v . Hare, No. 456, 
ante . 

970. .] — Grunnell v. Welch, No. 

686, ante . 

971. Arrears consisting of several instalments 
— Due on different dates.] — Gambrell v. Fal- 
mouth (Earl), No. 729, ante . 

972. .] — Palmer v . Stanage (1661), 

1 Lev. 43 ; 1 Keb. 95, 113 ; T. Raym. 21 ; 83 
E. R. 288 ; sub nom . Pamer v. Stabicic, 1 Sid. 
44. 

973. Application of proceeds.] — If 

a tenant on whom his landlord has distrained for 
rent, gives a promissory note for the amount 
jointly with another person to release his goods & 
a subsequent distress is made on him for arroars 
of rent accruing duo after the period to which the 
note referred, the produce of the sale of such latter 
distress must bo applied in discharge of the note. 
The landlord cannot apply it in discharge of 
the subsequent rent, & then sue tlio person who 
joined in giving the note for the former rent. — 
Palfrey v. Baker (1817), 3 Price, 572 ; 146 E. R. 
356. 

Annotation : — Refd. Gulllck v. Hamley (1848), 12 L. T. O. S. 

130. 

974. Rent accruing subsequently — To replevin 
action on first distress.] — The two sureties in 
a replevin bond aro together liable only to the 
amount of tho penalty in the bond, A the costs of 
the suit on tho bond. If pltf. in replevin is non- 
suited, deft, is not bound to have his damages 
assessed by the jury, or to take the earliest moment 
to prosecute his writ de retorno habendo . He 
may again distrain the samo goods for rent sub- 
sequently accrued, previously to executing his 
retorno habendo , without waiving his act ion against 
the sureties in the bond. — TI efford r. Alger 
(1808), 1 Taunt. 218 ; 127 E. R. 816. 

Annotations :■ — Refd. Ward r. Henley (L827), 1 V. 8c J. 285. 

Mentd. Fault?. Goodluek (1835), 2 Bing. N. C. 220. 

975. Legality of former distress 

still In question.] —A landlord may, at. his peril, 
make a distress for rent in arrear ; although his 
right is in question in a suit depending between 
him & his tenant in respect of a previous seizure 
for rent previously due. 

Semtile : he may, upon a second distress for the 
rent subsequently due, seize the same goods 
which were seized on the former distress, & 
which were replevied, & the legality of which former 
distress is still in question. — W ilton v. Wiffen 
(1830), 8 L. J. O. S. K. B. 303. 

976. Postponement of distress — At request of 
tenant.] — B agge v. Mawby, No. 951, ante. 

977. j — C rosse v. Welch (1892), 

8 T. L. R. 709, 0. A. 

Voluntary abandonment of first distress .] — See 

Sect. 15, ante. 

Remedy for — Replevin .] — See Sect. 19, sub-sect. 
4, 0. (a), post . 


distrained the roods of B. for rent said 
to be due to him by B., 8c abandoned 
the same without realising, 8c subse- 
quently, upon a seoond distress for the 
samo rout, having sold the goods, in 
an action for illegal distress : — Held : 
deft, having shown no sufficient 
ground for the abandonment of the 
first distress, without realising, tho 
second was illegal. — Lyness t?. Sifton 
(1862), 13 C. P. 19.— CAN. 

g. Withdrawal by arrange- 

ment with tenant — Fraud. ] — A landlord 
may lawfully distrain a second time 


distress is withdrawn by an arrange- 
ment for the benefit of the tenant, 8c 
which arrangement is at an end at 
tiie time of the second distress. 
Sembte : when the withdrawal has 
been effected through the fraud of the 
tenant, the landlord cau again distrain. 
— HAtarELLR v. Carroll (1896), 27 
O. It. 210. — CAN. 

h. When first distress illegal.]-- 
A landlord having distrained without 
complying with the provisions of 
9 & 10 Viet., c. 111. s. 10, the tenant 
replevied. & the landlord served notice 
that he did not intend to proceed with 


that distress. Ho subsequently again 
distrained for the same rent ; — Held : 
the first distress being Illegal & void, 
the second distross made for tho same 
rent was not illegal. — Clooney v. 
Watson (1850), 3 Ir. Jur. 195. — IR. 

k. Second distress for rent due, at 
date of first distress. ] — After a distress 
for a month’s rent, it Js not illegal 
to make another distress for tho next 
month’s rent, although it was due & 
in arroar at the time of the first dis- 
tress. — M cDonald v. Fraser (1904), 
14 Man, L. E, 582.— CAN. 
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Sect. 17.— FRAUDULENT REMOVAL. 

rc-ftwrT. 1 . — Wiiat Constitutes — Landlord’s 
Right to Seize. 

A. In General . 

See Distress for Rent Act, 1737 (c. 39). 

978 . Distress for Rent Act, 1737 (c. 19 ) — Appli- 
cation of statute.] — The above Act applies to all 
cases where a landlord is, by the conduct of his 
tenant in removing goods from premises for which 
rent is due, turned over to the barren right of 
bringing an action for his rent. Where a tenant 
openly & in the face of day, & with notice to his 
landlord, removed his goods without leaving 
sufficient on the premises to satisfy the rent then 
due, & the landlord followed & distrained the 
goods '.- -Held : although the removal might not 
b« clandestine, yet it was fraudulent, & the land- 
lord was justified under the statute. — Opperman 
v . Smith (1824), 4 Dow. A Ry. K. B. 33; 2 
L. J. O. S. K. B. 108. 

Annotations : — Distd. Tarry v. Duncan (1831), 5 Moo. & 1\ 

19. Refd. Harris V. Thirkell (1 852), 20 L. T. O. 8. 98. 

979 . .] — To support an action under 

the above Act for assisting a tenant, in fraudu- 
lently removing his goods, with intent to prevent 
a distress deft., must bo privy to the fraudulent 
intent, & must actually assist in the removal. — 
Brooke v. Noakks (1*828), 8 B. & C. 537 ; 2 
Man. & By. K. B. 570 ; (S L. J. O. S. K. B. 370 ; 
108 E. 11. 1142. 

980 . Removal by assignees — Of bankrupt 
tenant.] — Where the assignees of a bkpt. who was 
lessee of pasture land, being chosen on the 8th of 
the month, allowed his cows to remain upon the 
demised premises till the 10th, & ordered them 
to be milked there : — Held : they thereby became 
tenants to the lessor ; & the cows being removed on 
the 10th, to avoid a distress for arrears of rent, 
he had a light to follow <fc to distrain them under 
Distress for Bent. Act, 1737 (e. 19).— Welch v. 
Myers (1810), 4 Camp. 3(58, N. P. 

981 . Removal by third person — Privity of 
tenant.]- In an action on Distress for Rent Act, 
3 737 (c. 19), against a tenant for fraudulently 
removing his goods to avoid a distress for rent, 
it is not necessary to show an actual participa- 
tion in the act, if the removal takes place with 
his privity.— Lister v. Brown (1823), 3 Dow. & 
By. K. B. 501 ; sub nom. Lyster v. Brown, 
C. &■ P. 121. 

B. Removal Fraudulent or Clandestine. 

See Distress for Rent Act, 1737 (c. 19). 

982 . Fraudulent removal — Question for jury.] 

— OprERMAN v. Smith, No. 978, ante. 


983. _ -An admission by the tenant 

on an issue of fraudulent removal that the goods 
were removed to prevent a distress by the landlord, 
is, it seems, not conclusive ; but it is for the jury 
still to decide whether such removal was fraudulent, 
or under a bond fide belief of a right to remove. 

Senible : under Distress for Rent Act, 1737 (c. 19), 
a landlord has no right to distrain goods, removed 
from the premises for rent due subsequent to the 
removal. — John v. Jenkins (1832), 1 Cr. & M. 
227 ; 3 Tyr. 170 ; 2 L. J. Ex. 83. 

Annotations : — Refd. Harris v. Thirlkell (1852), 20 L. T. O. S. 

98. Mentd. Chapman v. Bluok (1838), 4 Bing. N. C. 187 ; 

Jones v. Reynolds (1841), 1 Q. B. 500. 

Onus of proof on landlord.] — (1) The 

mere removal of goods by the tenant from premises 
demised, when rent is in arrear, is not, of itself, 
fraudulent as against the landlord ; to justify the 
landlord in pursuing them he must show that they 
were removed with a view to elude a distress. 

(2) In replevin, where the verdict is for pltf. the 
ct. will not grant a new trial, even on payment 
of costs, without very clear grounds ; for the 
landlord has other remedies for his rent;, <fc a new 
trial would renew the liability of the sureties, & 
pith’s risk of paying double costs. — P arry v. 
Duncan (1831), 7 Bing. 243; 5 Moo. & P. 19; 
9 L. J. O. S. C. P. 83 ; 131 E. R. 94. 

Annotation : — As to (2) Refd. Edgson v. Cardwell (1873), 

L. R. 8 C. I\ 017. 

985. .] — It is for the landlord, who 

lias distrained on goods removed from the premises, 
to show that they were removed with an intention 
to defraud him of his remedy by distress. 

On Nov. 1, 1800, pltf., a musical instrument 
maker, took a large room of defts , in a house 
which deft, occupied, for the exhibition of the 
instruments, at seven guineas a week, for the first 
two months, with an option of a third month from 
Jan. 1, at eight guineas a week. On Jan. 31, there 
was, as deft, alleged, £43 10s. due for rent, & on that 
day, he being away at the time, the instruments 
were removed. He came home, however, in time 
to see some of them removing, & took no stop 
at the time. He wrote in a few days to pltf. who 
through their attorneys replied, claiming a de- 
duction of £18 18s. for eighteen weeks, during 
which, as they alleged, the room was unfit for 
occupation. There was a dispute as to this, & 
subsequently within the thirty days deft, distrained 
upon some of the instruments. The value of the 
instruments removed was £2,000. There was no 
other evidence than this to show the removal to 
have been fraudulent : — Held : there was no 
evidence of a fraudulent intent in the removal of 
the goods. — Inkop v. Morciturcij (1801), 2 F. <& F. 
501, N ^ 
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978 i. Distress for Rent Act , 1737 
(c. 19 ) — Application of statute .]— Tho 
above Act, which provides a remedy 
for landlords in the event of tenants 
fraudulently carrying away or con- 
cealing goods, to avoid distraint, is 
in force in the Colonj' of Queensland. — 
Barrett r. Austin, Kr p. Austin 
(1898), 8 Q. L. ,1. 157.— AUS. 


978 H. .) — A proceeding bj 

a landlord against his tenant undei 
sect. 4 of the above Act for fraudu 
lontlv removing Ids goods is a civi 
& not a criminal proceeding, & an action 
for the malicious prosecution of a 
complaint under that sect, will not 
bo without proof of apodal damage, 
The coats of tho complaint as between 
solr. & client are not. suoh damages at 
will support the action. — Houghton 
v. Oakley (1900), 21 N. S. W. L. R. 
26 ; 10 N. S. W. W. N. 183.— AUS. 

1. Removal not fraudulent with- 


out proof of legality r dress. 1— - 
Where a distraint is nr yf arrears 
of rent there is no pr ^option that 
it is legally made : If persons are 

charged with having dishonestly re- 
moved property to avoid it, the prose- 
cution must prove that it was a legal 
distraint. In the absence of such 
proof, persons who have resisted the 
distraint or have removed their 
property to avoid it cannot, be con- 
victed of an offence, inasmuch as they 
had a right of private defence of their 
property unless the distraint was legal. 
— It. v. Gopalasamy (1902), I. L. R. 
25 Mad. 729.— IND. 


PART II. SECT. 17, SUB-SECT. 1. — B. 

m. Fraudulent removal — Whether 
goods seised must he shown to be goods 
removed .] — To a count in trespass, 
defts. avowed under a distress for rent, 
alleging that pltf. fraudulently re- 
moved certain of his goods from the 


demised premises, 'whereupon deft, 
took tho goods iu the second count, 
mentioned : — Held : the plea was 
good, & not open to the objection that 
the goods taken were not shown to be 
tho goods fraudulently removed. — 
Hatch v. Holland (1868), 28 U. C. R. 
213.— CAN. 

n. By assignment.] — Deft. R. 

leased to husband of pltf. Z. certain 
land, on which was due & unpaid 
£600 for rent, on Oet. 1, 1919. In 
1920 Z. had a crop of 1,400 bushels of 
wheat on the land in question. R. was 
away & gave a power of attorney to 
P. liis co-deft. to collect his rents. 
On Nov. 4, 1919 F. saw Z. about rent 
& was told by Z. he had not yet sold 
his wheat & that he still had it on the 
premises. Z. had as a matter of fact 
sold some wheat before that date to 
certain companies, & some to his 
wife’s granary. It was clear that 
600 bushels had been hauled away 
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986. Clandestine removal — Necessary to give 
landlord right to follow.] — In order to justify 
the landlord in seizing within thirty days goods 
removed off premises as distress for rent wherever 
found, under Distress for Kent Act, 1737 (c. 19), 
the removal must have taken place after the rent 
became due <te must have been secret. — Watson 
v . Main (1799), 3 Esp. 15, N. P. 

Annotation : — Folld. Jtand v. Vaughan (1835), 1 Bing. N. C. 
767. 

987. .] — Opperman v. Smith, No. 

978, ante. 

C. Removal to Avoid Distress . 

See Distress for Kent Act, 1737 (c. 19). 

988. Right of landlord to follow.] — Welch v . 
Myers, No. 980, ante. 

989 . Intent to elude distress.] — Parry 

v. Duncan, No. 984, ante. 


D. Insufficient Distress on Premises after 

Removal. 

See Distress for Kent Act, 1737 (c. 19). 

990. Whether sufficiency of distress left on 
premises — Onus of proof.] — Parry v. Duncan, 
No. 984. ante. 

991. .] — Semble : in justifying the 

seizure of goods, fraudulently removed to prevent 
a distress, it is not necessary in point of law to 
prove that no sufficient distress was left upon the 
premises, even though an allegation to this effect 
may have been put upon the record. — G egg r, 
Perrin (1815), 5 L. T. O. S. 434 ; 9 J. P. 019. 

992. — - — .] — In justifying under Dis- 
tress for Kent Act, 1737 (c. 19), the seizure, for 
arrears of rent, of goods removed by the tenant 
from the premises, it is not necessary for the land- 
lord to prove that a sufficient distress was not left 
on the premises. Gillam v. Arkwright (1850), 
10 L. T. O. S. 88. 


after F. sued to collect rent, & this was 
done fraudulently to prevent the land- 
lord from distraining. On Nov. 10. 
F. distrained the 600 bushels of wheat 
& pltf., wife of Z., Hued for damages, 
claiming the wheat was hers : — Held ; 
the action could not be maintained. — 
Zll71.lv OWHKI V. ItABUKA (1021), 50 
I). L. R. 682.— CAN. 

986 i. Clandestine removal — Neces- 
sary to give landlord right to follow .] — 
Where goods are clandestinely removed 
without a distress, the landlord may 
follow them & distrain within thirty 
days thereafter, undor I Rev. Stat.» 
c. 126, s. 4, although the rent may not 
have been due or in arrear at the time 
of removal. — Uoytv. Stockton (1870), 
2 Han. 60.— CAN. 

PART II. SECT. 17, SUB-SECT. 1.— C. 

989 i. Rigid of landlord to follow — 
Intent to elude distress.] — The receiver 
will obtain liberty to distrain forthwith 
if he show the ct. that the only distress 
on the premises iF about to be removed , 
& the tenant insolvent. — Hinds v. 
Reddington (1835), 3 Ir. L. Hec. 
N. S. 181.— IR. 

939 ii. .1 — Where a land- 

lord makes out a primd facie claim for 
rent, against his tenant & definitely 
asserts that his tenant has intimated 
au intention of vacating the premises, 
& where such statement is not denied, 
the ct. will grant an Interdict restrain- 
ing such tenant, from removing his 
furniture pending an action for the 
recovery of the rent. — Currie v. 
Kehhack (1901), T. II. 6.— S. AF. 

o. Question for jury .] — 

The mere removal of goods by the 
tenant from the demised premises, 
when rent is in arrear, is not conclusive 
evidence of fraudulent intent to prevent 
the landlord from distraining, although 
the effect of such removal may he to 
prevout the landlord from thus re- 
covering the rent. In order to justify 
the landlord in pursuing them, it. must 
appear that they were removed with 
a view to elude the distress : & it is 
a question for the jury whether the 
removal is fraudulent. — Martin v. 
Gilbert (18-11), 1 Kerr, 202.— CAN. 

p. Grounds of apprehen- 

sion.] — Even assuming that a land- 
lord cannot claim an interdict attaching 
goodH on leased premises as socurity 
for overdue rent, without showing 
reasonable grounds for apprehending 
that the goods will be removed, only 
slight grounds are required to entitle 
the landlord to an order. Where rent 
was in arrear, & there had been pre- 
vious difficulty in connection with the 
rent, where there had been no reply 
to a letter of demand, where the 
tenant was not himself on the premises, 

n 1 1 — ■ •*A*k*»/vn#v*v4nH , t»'A rttdci am 


insolvent : — It eld : there was sufficient 
to justify an apprehension by the 
landlord that his lien might bo defeated, 
& a magistrate was justified in issuing 
an order of attachment ponding action. 
- Lieberman v. Guardian Assurance 
& Trust Co. op Port Elizabeth 
(1909), T. 8. 1050.— S. AF. 

q. .] — A lessor 

who reasonably apprehends that the 
lcssoo will remove movables from the 
premises leased is entitled to an order 
for the attachment of such movables 
pending an action to recover the rent 
due. 8ueh appre.hcuHion is not un- 
reasonable where the rent is long over- 
due after soveral applications for pay- 
ment, & the lessor has reason to know 
tiiat the lessee had left premises 
previously hired by him from another 
person without payment of the rent 
due. — Greepp v. Prktoiuuh (1895), 
12 8. C. 101.— S. AF. 

landlord is entitled to an interdict 
restraining a tenant from removing 
his goods from the leased premises, he 
must satisfy tho ct. that he has 
reasonable grounds for believing that 
the tenant is about to remove. Tho 
more fact that, rent is overdue is not 
of itself a sufficient ground. — -Parker 
v. Macdonald (1912), W. R. 900.- 
S. AF. 

s. Where removal not fraudu- 

lent.] — Resp., being the lessor of a 
farm in respoot of which rent was 
owing by the lessee, discovered that 
certain sheep which were subject to 
his tacit hypothec had been removed 
to a neighbouring farm by applt. 
(its owner) who had bought the sheep 
without knowledge that rent was 
overdue : — Held : in the absence of 
any fraud or collusion on the part 
of applt., tho sheep could not be 
attached after they had boon removed 
to his farm. 

To render the landlord’s tacit hypo- 
thec effectual it is necessary that the 
goods should be attached, & the 
general rule is that the attachment 
must take place while the goods are 
on tho leased premises. If, however, 
the goods have been taken away, 
they may still be attached while in the 
rocess of removal, unless they have 
een alroady delivered to a third 
person, who acquired them for value 
without notice of the landlord’s claim. 
—Webster u. Ellison (1911), App. 
JD. 73.— S. AF. 

t. 7. Before interdict granted.] 

— Where a tenant has removed his 
effects cither before rent is duo by 
him or before au interdict has been 
granted, the goods cannot be followed 
up, & the landlord's lien is loHt. — 
Warren v. Clements (1891), 1 O. T. U. 
287.— S. AF. 

" Ttani <iwi tot h/> tine 1 A IfkfllILkPd 


is not justified in distraining goods 
which had been romoved off the 
demised premises before the rent 
accrued clue, though hail tho rent 
been due the removal would have been 
fraudulent ; & the tenant is not 

precluded from setting up his title to 
tho goods because of a pretended sale 
of them, tho effect of winch was to 
vest the possession, but not the 
property in the goodH, in tho alleged 
purchaser. — White lock v. Cook 
(1900), 20 C. L. T. 171 ; 31 O. It. 463.— 
CAN. 

b. Rent 7nust he in arrear.] — 
Goods fraudulently or clandestinely 
removed to avoid distress cannot bo 
seized under distress if there is no rent 
in arrear. — Clark v. Green (lO'iO), 

1 K. L. R. 552 ; 37 N. B. II. 525.— 
CAN. 

0. Right of judgment, creditor 
With knowledge of interdict 
removal. J — Where tho Supreme Ct., in 
order to preserve tho landlord’s hypo- 
thec, has granted an interdict against, 
the removal of goods in the possession 
of tho tenant, it is tho duty of an 
R. M. Ct. Messenger, who is aware 
that such interdict has been granted, 
to refrain irom attaching & selling such 
goods in execution of a writ issued upon 
a judgment obtained in the magis- 
trate’s ct. against such tenant, at the 
suit of a third party.— Schultz's 
Estate r. Carroll (1906), 23 S. C. 
430.— S. AF. 

d. — - — After interdict 

lapsed.] — Certain furniture belonging 
to a tenant was attached pending an 
aetion by tho landlord for rent, lie 
tho tenant was interdicted from re- 
moving such furniture, also pending 
the action. The landlord obtained 
judgment & tho interdict was con- 
firmed, but not the attachment,. 
Before tho judgment was satisfied the 
mossonger removed the furniture under 
a writ of execution taken out by 
another judgment creditor: — Held: 
tho order of attachment, not having 
been confirmed, lapsed after judgment,, 
& the interdict against tho tenant was 
no bar to the removal of the furniture 
by the messenger at the instance of 
another creditor. — Symons v. The 
Messenger (1909), T. S. 749. — S. AF. 

e. Interdict forbidding removal — 
Conditional on payment of one year's 
rent.] — -The tacit hypothecation pos- 
sessed by landlords being limited by the 
fifth section of tho Act, No. 5, 1861, 
to a sum not exceeding one year's 
rout. Where a landlord had com- 
menced a suit to recover tb^ee years' 
rent, tho tenant was interdicted from 
removing certain property from the 

iromises leased, except on payment 
nto court of a sum to recover one 
year’s rent & costs. — Richards v t 
Glarke (1883). 3 E. D. C. 93. -S. AF. 
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Sect. 17 . — Fraudulent removal: Sub-secl. 1, E. 9 
F. y G. <£* II. ; sub- sect. 2.] 

E . Removal after Rent Due . 

See Distress for Rent Act, 1737 (c. 19). 

993. General rule — Rent must be due at time 
of removal.] — W atson v. Main, No. 986, ante. 

994 . ,] — a distress cannot be made 

upon goods fraudulently removed to avoid distress, 
unless rent was due at the time of the removal. — 
Nohtiifield v. Nightingale (1832), 1 L. J. K. B. 
219. 

Annotation ; — Consd. Dibble v. Bowater (1853), 2 E. & B. 

564. 

995. — — .] — A landlord cannot distrain 

under Distress for Rent Act, 1737 (c. 19), goods 
fraudulently Sc clandestinely removed from the 
tenant’s premises before the rent becomes due. — 
Hand v. Vaughan (1835), 1 Bing. N. C. 767 ; 
1 ITodg. 173 ; 3 Nev. & M. M. C. 154 ; 1 Scott, 
070 ; 4 L. ,1. C. I\ 239 ; 131 E. 11. 1313. 

Annotations : — Consd. Dibble i\ Bowator (1853), 2 15. & B. 

564. Mentd. Atkinson v. Davies (1843), 11 M. & W. 236 ; 

Jt. v. Darlington School (1846), 6 Q. B. 682. 

996. .] — Goods removed before rent 

becomes due cannot be followed Sc distrained, 
though they were removed fraudulently. — W atts 
v. Thomas (1837), 1 Jur. 919. 

997. Whether rent must be In arrear.] — In an 
action upon Distress for Rent Act, 1737 (c. 19), 
s. 3, against a deft, for aiding Sc assisting a tenant 
in removing Sc concealing his cattle, to hinder the 
landlord from distraining, the acts A orders of the 
tenant are admissible evidence of his own fraud, & 
of knowledge on the part of deft., if by other 
evidence he is proved to have contributed to the 
facility of it : Sc circumstances of suspicion may 
be laid before the jury, to prove such a fraudulent 
cooperation as the legislature contemplated. It is 
not necessary, to support such an action, that it 
should be proved that a distress was in progress, or 
about l.o he put in execution, or even contem- 
plated. It is enough if the rent be show r n to be in 
arrear, & that the goods have been removed after- 
wards. The remedy given by sect. 4 of the Act, 
of applying to two magistrates in a summary way, 
where the amount in value of goods removed is 
under £50 is cumulative, Sc the landlord may 
elect/, at his option, whatever course may be most 
convenient to him to adox>t ; Sc therefore the cts. 
are not ousted of their jurisdiction by that pro- 
vision. The ct. refused to grant a rule to arrest 
judgment on that hist objection, & they refused 
to grant, a rule to show cause why a new trial 
should not be had on the former objections. — 
Stanley v. Wharton (1822), 10 Price, 138 ; 147 
E. R. 208 ; previous proceedings (1821 ), 9 Price, 
301. 

998. .] — Trespass for breaking & entering 

pltf.’s dwelling-house, Sc taking away certain 
goods. Deft, pleaded that B. was his tenant at 
the rent of £8, & that £8 ront for one year was in 
arrear ; that B. had fraudulently removed his 
goods, to prevent a distress, to pltf.’s house ; 
t here fore he entered to take them ; to which pltf. 
replied de injurid. At the trial, it w r as proved 
that B.’s goods had been fraudulently removed to 
pltf.’s house, to avoid the distress, but no evidence 
was given of any demise at the rent stated, or of 

PART II. SECT. 17, SUB-SECT. 1.— F. 

1000 i. Goods of stranger cannot be 
seized .] — In case of ft fraudulent 
removal, the landlord can follow tlie 
goods of his tenant only, 8c not those 
of a stranger, which had been on the 
premises. — M cArthur v. Walklky 
0841), (1823- 1900), I Ont, Dig. 

2007.— CAN. 


the rent in arrear : — Held : these facts \ 
admitted, & ought to have been proved. — • 
v. Wbscombe (1837), 2 M. & W. 349 ; Mir 
IB ; 6 L. J. Ex. 164 ; 1 Jur. 43 ; 150 E. 1 

Annotations : — Mentd. Dand t?. Klngscote (1840), 9 
279 ; Robertson v. Gantlett (1 847), 16 M. & 
Newton t>. L. B. & S. C. Ry. & woodcock ( 

L. T. O. S. 85. 

999. Removal on day on which re 

— Dibble v . Bowater, No. 452, ante. 

F. Goods the Property of Tenant . 

See Distress for Rent Act, 1737 (c. 19). 

1000. Goods of stranger cannot be se 

Distress for Rent Act, 1737 (c. 19), emp< 
landlords to follow goods fraudulently & c 
tinely carried off the premises within thirt 
applies to the goods of the tenant only, Sc 
those of a stranger ; wherefore a plea jut 
the following goods off the premises, Sc dist 
them for rent arrear, must show that the? 
the tenant’s goods. — Thornton v. Adams 

5 M. & 8. 38 ; 105 E. R. 965. 

Annotations : — Held. Postman v. Hnrroll (1883), 6 
225 : Angelic. Harrison (1847), 17 L. J. Q. B. 25 ; 
r. Taylor (1800), 5 H. & N. 202. Mentd. Nigliti 
Wilcox (1829), 8 L. J. O. S. K. B. 23. 

1001. .] — Where, in trespass for bi 

6 entering a house, Sc taking pltf.’s goods 
justifies as having distrained the goods 
tenant, fraudulently removed to pltf.’s house 
Distress for Rent Act, 1737 (c. 19), he 
confine his justification to the breaking Sc ei 
the house, Sc traverse in another plea 
property in the goods. 

A plea commenced, “ As to the break 
entering, Sc taking pltf.’s goods, that the 
being the goods of deft.’s tenant, had been fi 
lently removed to pltf.’s house, with his prr 
consent. Sc therefore deft, entered Sc aist 
them : ” — Held : to he bad, for if it denied 
property in the goods, it did so arguments 
only ; Sc if it admitted it, the statute did not i 
A there was no defence. — Fletcher v. Mari 
(1839), 9 Ad. Sc El. 457 ; 1 Per. Sc Dav. 

2 Will. Woll. Sc II. 14 ; 8 L. J. Q. B. 176 ; 112 
1285. 

Annotation : — Consd. Williams v. Roberts (1852), 7 
618. 

1002. - In trespass for taking goodsi 

a distress for rent, if they have been clandesi 
removed, Sc are afterwards seized, the defence 
be pleaded specially, as the Distress for Rent 
1737 (c. 19), does not apply to such a cas< 
landlord has no right to follow, Sc take unc 
distress for rent, the goods of a lodger which 
been taken off the premises, but only those c 
own immediate tenant. — P ostman v. Har 
(1833), 6 C. & P. 225, N. P. 

G. Goods must be Distrainable by Landlord 
See Distress for Rent Act, 1737 (c. 19). 

1003. No seizure after expiration of tenanc; 
(1) In trespass for breaking pltf.’s house Sc ta 
pltf.’s goods ; deft, pleaded, Not guilty ; Sc 
the goods were not pltf.’s ; Sc as to the breal 
that R. was in arrear for rent to W. Sc that R. 
fraudulently removed his goods to pltf.’s he 
Sc that defts., as servants of W., distrained 

1000 ill. .3 — Distress for 

Act, 1737 (e. 19), S. 1, only applies t 
goods of the tenant 8c not to tho 
any other person, who may rci 
them from the demised premise 
avoid distress, at any time b 
distress la made upon the premis 
Pe Royal Trust Co. & Mills, n 
l W. W, R. 790.— CAN. 


1000 ii. .) — A tenant is not liable 

to prosecution for the fraudulent & 
clandestine removal of goods from the 
demised premises, unless such goods 
are his own property, nor can goods 
which are not tne tenant's property 
be distrained off the premises. — 
Marti nt i\ Hutchinson (1891), 21 
O. li. 388.— CAN. 
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goods. Pltf. at the trial proved the trespass, 
A deft, went into evidence of the fraudulent 
removal : — Held : pltf. might go into evidence in 
reply, to show that W. had parted with his estate 
before the removal of the goods. 

(2) A landlord has no right to follow the goods 
of a tenant who has removed them after the 
tenancy has expired, by reason of the landlord 
having conveyed away his reversion. — Ashmore 
v. Hardy (1836), 7 C. & P. 601, N. P. 

1004. Although goods fraudulently re- 

moved.] — A landlord cannot follow & distrain his 
tenant’s goods which have been fraudulently 
removed to prevent a distress for rent due, if at 
the time of the distress the tenant’s interest in 
the demised premises had come to an end & he 
is no longer in possession. 

Pltf. was tenant to deft, of a house. Deft. 
1 laving terminated the tenancy, pltf. removed his 
goods on the day of its termination, & on the same 
day gave up possession of the house to deft. One 
quarter’s rent was due on the day when the 
tenancy terminated, & as that remained unpaid, 
within thirty days of the removal, deft, followed 
pltf.’s goods to the place of removal, <te there 
distrained them. An action having been brought 
for wrongful distress, the jury found that the goods 
had been fraudulently removed in order to prevent 
a distress : — Held : notwithstanding the finding 
of the jury, pltf. was entitled to judgment. — Gray 
v. Stait (1883), 11 Q. B. D. 068 ; 52 L. J. Q. B. 
412 ; 49 L. T. 288 ; 48 J. P. 80 ; 31 W. R. 002, 
C. A. 

1006. What is sufficient to support seizure — 
Reversion of premises in landlord.] — In trespass 
for entering pltf.’s dwelling house, deft, pleaded, 
that at the time when, etc., 8. held certain pre- 
mises, situate at, etc., as tenant thereof to deft., 
under a certain demise thereof, made on, etc., by 
deft, to 8., for the term of, etc., from thence next 
ensuing, upon which a yearly rent of £00 was 
reserved by quarterly payments, on etc. ; that 
half a year’s rent was owing from 8. to deft., & 
that after the said rent became due, & while it was 
unpaid S. fraudulently removed certain goods 
from the demised premises to prevent deft, dis- 
training, A in concert with pltf. deposited the 
goods in the dwelling house of pltf., in which, etc., 
V; justified entering pltf.’s house within thirty 

vs after the removal, for the purpose of seizing 
goods as a distress, there being no sufficient 
t* upon the demised premises, under Distress 

for Act, 1737 (c. 19), s. 1. On special 

dem\u • — Held : the plea contained a sufficient 

stateme*. C deft.’s right to distrain. — Angell v. 

% Harrison s 347), 17 JL». J. Q. B. 25 ; 12 Jur. 114. 

f Annotation : — Refd. Pinhom v. Souster (1852), 8 Exck. 138. 

1006. Agreement for lease — Occupation by 
tenant.] — A., in May, 1859, entered into an agree- 
ment, not under seal, with M., by which M. agreed 
forthwith to grant A. a valid lease under seal of a 
house & premises, for three years at the yearly 
rent of £84, payable quarterly. The agreement 
specified the lessor’s & lessee’s covenants to be 
contained in the lease ; & it concluded as follows : 
“ It is hereby mutually agreed that these presents 
shall operate as an agreement only ; & that, until 
a lease shall be executed, the rent, covenants & 
agreements agreed to be therein reserved & con- 
tained shall be paid & observed, & thb several 
rights & remedies shall be enforced, in the same 
manner as if the same had been actually 
executed. ’ ’ No lease was drawn up, but A. entered 
into possession, & remained till a quarter’s rent 
became due, when he fraudulently removed his 


goods from the premises, to prevent their being 
distrained : — Held : the agreement, coupled with 
A.’s entry into possession, made A. tenant at will 
to M. at a fixed reserved rent, for which M. had a 
right to distrain ; and that, therefore, M. was 
entitled, under Distress for Rent Act, 1737 (c. 19), 
s. 1, to follow & seize A.’s goods. — Anderson v. 
Midland Ry. Co. (1861), 3 E. & E. 014 ; 30 
L. J. Q. B. 94 ; 3 L. T. 809 ; 25 J. P. 405 ; 7 
Jur. N. 8. 411 ; 121 E. R. 573. 

Annotation: — Refd. Kearsley v. Philips (1883), 11 Q. B. D. 

621. 

JET. Removal must be on Behalf of Tenant. 

1007. Removal by creditor — With assent of 

tenant.] — A creditor may, with the assent of the 
debtor, take possession of the goods of his debtor, 
& remove them from the premises for the purpose 
of satisfying a bond fide debt, without incurring 
the penalty of Distress for Rent Act, 1737 (e. 19), 
s. 3, against persons assisting the tenant in remov- 
ing his goods from the premises ; although the 
creditor takes possession knowing the debtor to be 
in distressed circumstances, & under an apprehen- 
sion that the landlord will distrain. — B ach v. 
Meats (1810), 5 M. & 8. 200 ; 105 E. R. 1021. 

Annotations : — Refd. Angell v. llarriRon (1 R47), 17 L. J. Q. B 

25 ; He British Fullers’ Earth Co., Gibbs v. Same Co. 

(1901), 17 T. L. It. 232. 

1008. Removal by grantee of bill of sale.]— - 

Distress for Rent Act, 1737 (c. 19), which gives to 
landlords a right of action to recover double the 
value of goods fraudulently carried off the premises 
to avoid a distress, applies to the goods of the 
tenant only, A not to those of a stranger. 

Bills of Bale Act, 1882 (c. 43), s. 13, that all 
chattels seized under a bill of sale shall remain on 
the premises where they were so seized for live 
clear days after seizure is for the benefit of grantors. 

Where a tenant of pltf. had given defts. a bill of 
sale over his furniture, A defts. seized the furniture 
under their bill of sale, A within five days removed 
it by the authority of the tenant, with the inten- 
tion of preventing pltf. from distraining for rent 
then due: — Held: (1) the furniture being the 
property of defts. as grantees of the bill of sale, 
an action for double value under 1737 Act, would 
not lie against them ; (2) pltf. had no cause of 
action in respect of the removal of the goods by 
defts. within five days after the seizure under the 
bill of sale. — Tomlinson v. Consolidated Credit 
A Mortgage Corpn. (1889), 24 Q. B. I). 135 ; 
51 J. P. 044 ; 38 W. R. 118; 0 T. L. R. 54, O. A. ; 
sub nom . Tomkinson v. Consolidated Credit A 
Mortgage Corpn., 02 L. T. 102. 


Sub-sect. 2. — Claim by bona fide Purchaser 

for Value. 

1009. Purchaser’s title must be proved — When 
possession alone not sufficient.] — A tenant, being in 
insolvent circumstances, sold his stock & effects by 
auction, at which sale his son was the principal 
purchaser. The son permitted the things which 
he bought to remain on the farm nearly two years, 
during which time, the receipts for rent {were still 
given in the name off the father. Tofavoid a 
distress, the son removed the goods from the farm 
to his own house ; the landlord followed & took 
them. In an action for trespass, for entering the 
house & taking the goods : — Held ; it lay in the 
son to show his property in the goods, & under 
such circumstances, possession alone was not 
sufficient to maintain an action of trespass. 
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1 7 . — Fraudulent removal: Sub-sects. 2, 3 & 4, 


Whitehead v. Fisher (1824), 3 L. J. O. S. K. B. 
45. 

1010. Complicity In fraud of tenant.] — 

Hartnell v. Fox (1850), 15 L. T. O. S. 89. 

1011. Whether purchaser’s title must be pleaded.] 

— A declaration in trespass alleged that defts. 
broke A entered a close of pltf., called the stable, 
A broke the doors A seized A carried away his 
goods therein. Plea, under Distress for Rent Act, 
1737 (c. 19), s. 1, that at the time when, etc., O. 
was tenant of certain premises to deft, at a certain 
rent, A that half a year’s rent was then due to deft, 
from O. A unpaid, A that within thirty days before 
the said time when, etc., O fraudulently A clandes- 
tinely conveyed from the premises held by him as 
such tenant, the goods, being the goods of O., in 
order to prevent deft, from distraining them for 
the rent ; A that because the goods still remained 
in the close, A were then locked up to prevent them 
from being seized as a distress for the rent, deft., 
whilst the rent remained due, A within thirty days 
after tin* goods had so been conveyed A locked up, 
entered tin* dose in order to seize the goods as a 
distress for the rent, A did at the time when, etc., 
A within thirty days after the goods had been so 
conveyed as aforesaid, seize them as a distress for 
t he rent ; A t hat because on that occasion the 
goods were put A kept in the close, locked up so as 
to prevent them from being seized as a distress for 
the rent, A so that deft, could not without breaking 
open A ent ering the close seize the goods, deft, was 
obliged A did, in order to seize the goods, first 
(tailing in to his assistance the constable of the 
place whore the close A goods were, according to 
the form of the statute, A with his aid A assistances 
in the day time, break open A enter the close in 
order to seize the said goods, for the arrears of 
rent-, according to the statute ; A that deft, in so 
doing did no unnecessary damage, etc. : — Held : 

(1) although it was stated in the plea that the 
goods were t he tenant’s at the time of the removal, 
the plea admitted them to be pltf. ’8 at the time 
of the seizure, as averred in the declaration, A 
the plea was not. bad in form, as amounting to an 
argumentative traverse that at the time of the 
trespass the goods were the property of pltf. ; 

(2) the plea afforded a good primd facie, defence to 
the action within Distress Act, 1737 (c. 19), s. 1 ; 

(3) a plea framed under this statute need not 
show that- the goods have not been made the 
subject of a bond fide sale to persons not privy to 
the fraudulent removal as provided by sect. 2, A 
that fact ought to be stated in the replication ; 

(4) the plea need not state that the party upon 
whose land the goods are seized was privy to the 
fraud ; A a previous request was unnecessary, in 
order to give the landlord the right to break into 
the premises for the purpose of seizing the goods. — 
Wji.lt ams v. Roberts (1852), 7 Exch. (U8 ; 22 
L. .T. Ex. 01 ; 19 L. T. O. S. 143 ; 155 E. R. 1995. 


Sub-sect. 3. — Landlord’s Right op Forcible 

Entry. 

See Distress for Rent Act, 1737 (c, 19), s. 7. 

See Metropolit an Police Act, 1839 (c. 47), s. 07. 

1012. Necessity for constable to be present.] — 
Rich r. Woolley, No. 1071, post. 

1013. Specially appointed.] — It is not 

necessary that a party seizing goods fraudulently 
removed under Distress for Rent Act, 1737 (c. 19), 
should first, call to his assistance an ordinary 


peace officer : it is sufficient if he be assisted by a 
person appointed a special constable for the 
occasion. — Cartwright v. Smith A Batty (1833), 

1 Mood. A R. 284, N. P. 

Protection of constable under local 

Act.] — By a police Act, the commrs. appointed 
under the Act were empowered to nominate a 
constable A assistant constables, “ for executing 
all such warrants, etc. as the justices of the peace 
acting for the counties palatine of Ijancaster A 
Chester, or either of them, should from time to 
time direct to them to be executed within the town 
of Staly bridge.” Sect. 179 required notice of 
action for “ anything done in pursuance of the 
Act ” : - Held : a constable appointed under the 
Act, A directed by a warrant of a justice acting 
for the counties palatine to enter a house A seize 
goods under Distress Act, 1737 (c. 19), is not 
entitled to the notice of action required by sect. 
179. — Shatwell v. Hall (1842), 10 M. A W. 523 ; 

2 Dowl. N. S. 507 ; 12 L. J. Ex. 74 ; 7 .T. P. 
193; 152 E. R. 578. 

A nnotations :■ -Distd. Mellor v. Leather (TS.'Lt), 1 K. Sc B. 
(>19. Mentd. Eliot v. Allen (18 L r >), 1 C. JL 18. 

1015. Previous request not necessary.] - Wilt.i ams 
r. Roberts, No. 1011, ante. 


Sub-sect. 4. — Recovery of Penalties. 

A. By Action. 

See Distress for Rent Act, 1737 (c. 19), s. 3. 

1016. Jurisdiction of courts.] — Stanley v. 
Wharton, No. 997, ante . 

1017. Action against tenant — Evidence & proof.] 

— In act ion of debt, on Distress for Rent Act, 1737 
(c. 19), against a tenant for fraudulently removing 
his goods, to avoid a distress ; it is immaterial 
whether the removal is in the night or not ; or 
with concealment or not. Evidence that the 
tenant’s sons removed the goods with his consent, 
will support a declaration against him for removing 
the goods, A them for assisting him in such 
removal. — Lyster v. Brown (1823), 1 C. A P. 
121 ; sub now. Lister v. Brown, 3 Dow. A Ry. 
K. B. 501. 

1018. Action against third party— Evidence & 
proof.] — Stanley v. Wharton, No. 997, ante. 

1019. — — .] — Brooke v. Noakes, No. 

979, ante. 

1020. Bond tide creditor of tenant — Assent 

of tenant to removal.] — Bacii v. Meats, No. 1007, 
ante. 

1021. Grantee of bill of sale.] — Tomlinson 

v . Consolidated Credit A Mortgage Corpn., 
No. 1008, ante. 

1022. Distress need not be in progress — Imminent 
or contemplated.] — Stanley v. Wharton, No. 
997, ante. 

1023. Exact amount of rent due immaterial — 
Measure of damages.] — An averment in a declara- 
tion on the Distress for Rent Act, 1737 (c. 19), s. 3, 
to recover double the value of goods removed, in 
order to prevent a distress, that a certain sum was 
due for rent before the goods were removed, need 
not. be precisely proved as laid. The notice of 
distress, which alleged a different sum to be due, 
was held immaterial. 

Defts. incurred a penalty under this Act in 
fraudulently removing the goods which were 
subject to the distress. Whether £5 or any other 
sum were in arrear was perfectly immaterial ; the 
damages were not to be measured by the quantity 
of rent, but by the value of the goods removed 
(Lord Kenyon, C.J.). — Gwinnet v. Phi flips 
(1790), 3 Term. Rep. 013 ; 100 E. R. 780. 
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1024. Plea of “ not guilty by statute.”] - 21 Jac. 
1» c. 4, s. 4, applies to penal actions given by 
subsequent statutes. Therefore in. an action of 
debt on Distress for llent Act, 1737 (c, 19), s. 4, 
for the double value of goods fraudulently removed 
from the premises of a tenant, the plea of nil debet , 
or not guilty, is still pleadable, notwithstanding 
the new rules & puts all the facts in issue. — Jones 
v- Williams (1838), 4 M, & W. 375 ; 7 Dowl. 200 ; 
1 Horn & H. 348 ; 8 L. J. Ex. 70 ; 3 J. P. 512 ; 
3 Jur. 224 ; 150 E. It. 1474. 

.] — See, also , It. 8. C., Ord. 10, r. 12. Ord. 

21, r. 19. 

1025. Plaintiff not entitled to discovery — Affi- 
davit of documents.] — An action for pound- 
breach & rescue of chattels distrained for non- 
payment of tithe rentcharge, in which pltf. claims 
treble damages under Distress Act, 1089 (c. 5), 
s. 4, is a penal action, & pltf. is therefore not 
entitled to an affidavit of documents. — Jones v. 
Jones (1889), 22 Q. B. D. 425 ; 58 L. J. Q. B. 178 ; 
00 L. T. 421 ; 37 W. It. 479, D. O. 

Annotations: — Folld. Hobbs v. Hudson (1890), 25 Q. B. D. 

232. Refd. Saunders v, Wiel (1892), 67 L. T. 207. 

1026. Interrogatories.] — An action for 

double the value of goods fraudulently removed by 
a tenant, brought under Distress for Rent Act, 
1737 (c. 19), is a penal action, & pltf. is not entitled 
to administer interrogatories to deft. — Hobbs & 
Co. v. Hudson (1890), 25 Q. B. J). 232 ; 59 
L. J. Q. B. 502 ; 03 L. T. 215 ; 38 W. It. 082 ; 

0 T. L. It. 381, C. A. 

Annotation : — Refd. Saunders v. Wiel (1892), 67 L. T. 207. 

1027. Goods not exceeding £50 In value — 
Additional remedy — Both may be pursued.] — 

Although double the value of goods fraudulently 
removed to prevent a distress does not exceed £50, 
it is competent to the party injured to proceed 
either by action or in a summary way before a 
magistrate. The fact of his having in the first 
instance made his complaint before a magistrate 
will not preclude him from afterwards main- 
taining an action. — Horhefall v, Davy (1810), 

1 Stark. 109 ; Holt, N. P. 147, N. P. 

1028. .1 — Stanley v . Wharton, No. 

997, ante . 

1029. -.] — A landlord may maintain 
an action on Distress for Rent Act, 1737 (c. 19), 
for double the value of goods fraudulently removed 
1o prevent a distress, although they be worth less 
than £50 ; he is not • onfmed to his remedy, by 
application to two magistrates. — Bromley v. 
Holden (182h), Mood. & M. 175, N. P. 

I?. By Summary Proceedings before Magistrates, 
See Distress for Rent Act, 1737 (c. 10), s. 4. 

1030. Goods not exceeding £50 in value — 
Remedy additional to action.] — Horsefall v , 
Davy, No. 1027, ante. 

1031. .] — Stanley v. Wharton, No. 

097, ante . 

1032. .] — Bromley v , Holden, No. 

1029, ante, 

1033. Jurisdiction — Goods removed out of 
county.] — Justices either of the county from which 
tenants fraudulently remove goods, or of that 
county in which they are concealed may convict 
the offender in their respective counties under 
Distress for Rent Act, 1737 (c. 19), s. 4. — R. v, 
Morgan (1782), Cald. Mag. Cas. 150. 

Annotation : — Reid. Ex p. Morgan (1840), 14 Jur. ,916. 

1034. Title in premises disputed.]— J ustices 

of the peace have jurisdiction, under Distress for 
Rent Act, 1737 (c. 19), s. 4, to inquire into & 
adjudicate on an information for the alleged 
fraudulent removal of goods by a tenant, although 


it appears that the property in the premises is 
disputed, & that the tenant has paid the rent to one 
of the claimants. A warrant of commitment 
under the above sect, did not state that there had 
been a complaint iff writing to the justices, or 
that the examination of witnesses was upon oath ; 
but it referred to the order of the justices, for pay- 
ment of double the value of the goods removed, 
in which those matters were stated : — Held . 
sufficient, & the justices were not liable in trespass. 
— Coster v, Wilson (1838), 3 M. & W. 411 ; 
1 Horn & H. 141 ; 7 L. J. M. C. 83 ; 2 J. P. 370. 

Annotations : — Refd. Ormerod v. Chadwick (1847), 10 M. & 

W. 367. Mentd. Green v. Elgio (1813), 5 Q. B. 99 ; 

Howard v. Gossot (1845), 10 Q. B. 359. 

1035. Sufficiency of order.] — An order <fc 
adjudication founded on Distress for Rent Act, 
1737 (c. 19), s, 4, for fraudulently & clandestinely 
removing goods & chattels, not exceeding the 
value of £50, to avoid a distress for rent, need not 
enumerate or specify the particular goods & chattels 
alleged to have been removed. — R. v, Rabbitts 
(1825), 0 Dow. & Ry. K. B. 341 ; 3 Dow. & Ry. 
M. C. 209 ; sub nom . Ex p, Rabbits & Parsons, 
3 L. J. O. S. K. B. 230. 

Annotation .-—Distd. R. v. Davis (1833), 5 B. & Ad. 551. 

1036. .] — An order of justices under Dis- 
tress for Rent Act, 1737 (c. 19), s. 4, adjudging a 
party to pay double the value of goods fraudulently 
& clandestinely removed to prevent a distress, 
must show on the face of it that the party removing 
the goods was tenant ; & that is not sufficiently 
shown by stating that on complaint duly made 
the party was charged with having fraudulently 
removed his goods from certain premises to 
prevent A. B. from distraining them from arrears 
of rent due to him for the premises ; <te that, it 
appearing that he did so remove, etc., ho is con- 
victed thereof. Semble : also that the order 
should state that the complainant was the party’s 
landlord or the bailiff servant or agent of such 
landlord.— R. v. Davis (1833), 5 B. & Ad. 551 ; 2 
Nev. & M. K. B. 349 ; 1 Nev. & M. M. C. 400 ; 

3 L. J. M. C. 29 ; 110 E. R. 893. 

Annotation: — Refd. Exp. Morgan (1840), 4 Jur. 916. 

1037. .] — Coster v, Wilson, No. 1034, 

ante, 

1038. .] — If an order of justices, by which 

a party is adjudged, under Distress for Rent Act, 
1737 (c. 19), s. 4, to pay double the value of the 
goods removed, for the purpose of preventing the 
landlord or lessor from distraining for arrears of 
rent, docs not state that the offender was 
summoned, that the complaint was adjudged to 
be true on evidence given upon oath ; & that 
there was proof before justices that the party 
wilfully & knowingly assisted in the removal of 
the goods, it is bad ; although it specifies the full 
proof of the offence on which the justices con- 
victed & adjudicated. — Ex p, Morgan (1810), 

4 Jur. 010. 

1039. .] — In an order by magistrates, under 

Distress for Rent Act, 1737 (c. 19), s. 4, it is 
necessary that the offence should be charged to 
have been committed “ wilfully & knowingly.” — 
R. v, Radnorshire JJ. (1840), 9 Dowl. 90. 

1040. .] — An order for payment of double 

the value of goods fraudulently removed under 
Distress for Rent Act, 1737 (c. 19), s. 4, must show 
a complaint in writing by the landlord, his bailiff 
or agent. The ct. will not infer this, so as to 
support the acts of the parties on the principal 
omnia rite acta from a statement that deft, was 
“ duly charged,” & “ duly convicted.” — Re 

Fuller (1844), 1 New Sess. Cas. 284; sub nom. 
Ex p . Fuller, 13 L. J. M. C. 141 ; 3 L. T. O. S. 
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Sect. 17. — Fraudulent removal: Sub- seel. 4, B. 
Sect. 18 : Sub-serin. 1, 2 & 3.] 

207 ; mb nom . 11. v. Fuller, 9 J. P. 104 ; 8 Jur. 

1041. Validity of warrant of commitment.] — 

Coster v. Wilson, No. 1034, ante. 

1042. Appeal — Informal order of magistrates.] — 

Alter notice of appeal against an informal order 
ol* two justices for payment of double the value 
of goods fraudulently removed to prevent a dis- 
tress, a formal order is drawn up Ac filed, of which 
notice is given to the applt. The et. of quarter 
sessions is bound to try the appeal as an appeal 
against the original order. — 11. v. Cheshire JJ . 
(1833), 5 B.& Ad. 439 ; 2 Nev. Ac M. K. B. 827 ; 
2 Nev. Ac M. M. 0. 25 ; 2 L. J. M. C. 95 ; 110 
10. R. 852. 

1043. To quarter sessions — Summary Juris- 

diction Act, 1879 (c. 49), ss. 31 & 32.]— An appeal 
from an order of justices under Distress for Kent 
Act, 1737 (c. 19), ss. 4 At 5, by a person adjudged 
guilty of fraudulently removing goods to prevent 
a distress, is subject to the conditions Ac regula- 
tions prescribed in the Summary Jurisdiction Act, 
1879 (c. 49), s. 31 (2) Ac s. 32, Ac therefore, notice 
of appeal must be given within seven days after 
the decision appealed against. — R. v . Shropshire 
JJ. (1881), 9 Q. 13. 1). 909; 49 J. P. 199; 29 
W. K. 597, D. C. 


Sect, is.— RESCUE AND POUND BREACH. 

Sub-sect. 1 . — Rescue. 

1044. What constitutes — Taking before impound- 
ing.] — (1) In an action for a pound breach pit X. 
need not show his right to distrain. 

(2 ) If a distress is taken without cause, the owner 
may rescue it before it is impounded. 

(3) If it is once impounded, he cannot justify 
a. breach of the pound to take it out. — Cots worth 
r. Bktison (1909), 1 Ld. Raym. 1 04 s 1 Salk. 217 : 
91 E. R. 905. 

1045. — — Whether actual possession of goods 
necessary.] — (1) In an action on Distress Act, 
1989 (e. 5), for rescuing a distress, if pltf. states 
that he was sensed in fee of the premises, Ac demised 
them by parol “ for a year, Ac so from year to year,” 
he must prove the seisin in fee ; but he need not 
either state or prove that he gave warning ; if 
however it appear that the letting was ** for a year, 
A so from year to year as long as both parties 
pleased,” this will not maintain the demise stated 
in the declaration. 

(2) If a landlord come into a house & seize 

upon some goods as a distress in the name of all 
the goods in the house, that will be a good seizure 
of all (Holt, O.J.). * 

(3) It appeared also that distrninant drew beer 
out of one of the barrels ; which made him a 
trespasser ab initio , as to that barrel only (Holt, 
t.J . ). 

(4) If a distrainor quit possession a re-taking of 
the goods is not a rescous. — Dod v. Monger (1704 ), 
9 Mod. Rep. 215 ; Holt, K. B. 416 ; 87 E. R. 967, 
N. P. 

A 71 notations As to (3j Apprvd. Canadian Pacific Win© Co. 

v. Tuley, {1921] 2 A. C. 417. As to (4) Reid. Swann r 

Falmouth (1828), 8 B. &C. 450. owann v . 

1046. Sheriff selling distress under fl. la.] — 

Where a bailiff in possession of goods under a 
landlord’s distress receives a ft fa. from the sheriff, 
A sells the goods under it, the sheriff is liable in an 
action, for pound-breach, & rescue, at the suit of 
the landlord. — R eddell v. Stowey (1841) 2 
Mood. Ac R. 358. v * 


1047. Sheriff’s officer preventing removal 

of goods.] — Pltf. levied a distress for rent in 
arrear, Ac impounded the goods on the premises. 
While his bailiff was removing them, deft., a sheriff’s 
officer, came into the house Ac said that he had a 
fi. fa. against pltf. Ac that he would not allow the 
goods to be removed. Pltf.’s tenant thereupon 
ejected pltf.’s bailiff, Ac brought back the goods 
which had been removed : — Held : those facts did 
not show a pound-breach or rescue by deft. — Story 
v. Finnis (1851 ), 6 Exch. 123 ; 2 L. M. & P. 198 ; 
20 L. J. Ex. 144 ; 16 L. T. O. S. 417 ; 155 E. R. 
480. 

Annotations: — Mentd. Scbregor v. Carden (1852), 11 C. B. 

851 ; Perron v. Monmouthshire By. (1853), 11 C. B. 855 ; 

Mundy v. L. C. C. (1915), 14 L. G. It. 358. 

1048. Auctioneer selling goods in disregard 

of distress.] — Pltfs. brewers, were the lessors of a 
public-house to D. under an agreement which gave 
them all the rights Ac remedies of landlords for rent 
against the effects of the tenant for the recovery 
of any book debts for liquors sold by them to him. 
There being money due in respect of such debts, 
pltfs. sent in their bailiff with a written authority 
to distrain for the amount, who showed his 
authority to deft., an auctioneer then on the 
premises, took an inventory Ac made a valuation. 
The tenant D. Ac deft, thereupon proceeded to sell 
the goods in disregard of such distress, deft, 
putting up Ac knocking down the goods by auction, 
the tenant handing them to the purchasers : — 
Held : though pltfs. had not such possession as to 
enable them to sue for conversion, they could 
maintain an action for rescue against deft, for 
knowingly assisting in transferring tlio dominion 
Ac property in the goods seized to the respective 
purchasers. 

It is also important to determine the effect of 
what was done by pltfs.’ bailiff. I think it 
amounted to a seizure, Ac that the bailiff did his 
best to impound, Ac was only prevented by deft. Ac 
11. It appears from the authorities which were 
cited that, notwithstanding a distress, the property 
in the goods distrained remains vested in the tenant 
or owner until they are sold under tho distress, 

Ac the landlord has no property in the goods dis- 
trained, nor even the possession of them. Pltfs. 
therefore could not maintain trover or trespass. 
Could they not, however, in the circumstances of 
this case, maintain an action for a rescue against 
any one who interfered with the goods ? 1 think 

they could (Lopes, J.).— Iredale v. Kendall 
(1878), 40 L. T. 362. 

1049. When justified — Distress when no rent 
due.] — Bevil’s Case, No. 586, ante . 

1050. .] — Case of An Avowry, No. 

440, ante. 

1051. Before impounding — Valid.] — 

Ootswortii v . Betison, No. 1044, ante. 

1052. Want of authority to distrain.] — 

In trespass for taking goods, the declaration 
stated that pltfs. were the proprietors of the 
Parrett Navigation, under certain Acts of Parlia- 
ment, wliich empowered them when tolls were in 
arrear to distrain the goods in respect of which 
such tolls ought to have been paid, or the barge 
laden therewith, or any other barge or goods 
belonging to such owner, or to the person from 
whom the tolls were due, being on the navigation, 
or any premises thereunto belonging, & to detain 
the same till payment of the tolls ; Ac that a certain 
sum was owing & in arrear for tolls, payable to 
pltfs. under the Acts, for the transit Ac conveyance 
of goods in a certain barge, navigated Ac conducted 
by defts. I. T. Ac J. M. upon the navigation. The 
declaration then stated a demand Ac refusal of 
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the tolls, b> seizure of the bfttge for & distress, & 
a rescue by defts. whilst pltfS.’ bailiff was about 
to detain & impound the same. The second count, 
for pound breach, stated that pltfs. had seized a 
certain barge, then navigated by I. T. & J. M., & 
certain coals, being on the navigation, as a distress 
for tolls then in arrear for the conveyance of certain 
goods upon the navigation, & liad detained & 
impounded the barge & coals, with intent to 
appraise & sell them, according to the form & 
effect of the statutes, whereupon defts. broke & 
entered the pound, & rescued the barge & coals : — 
Held : (1) the first count was bad, on the ground 
that it showed no authority on the part of pltfs. to 
distrain the goods; (2) the second count was 
good, as it sufficiently appeared that defts. were 
wrongdoers in taking goods from a pound where 
they were in the custody of the law. — P arrett 
Navigation Co. v . Htower (1840), 8 Dowl. 405 ; 
0 M. & W. 504 ; 9 L. J. Ex. 180 ; 151 E. R. 537. 

1053. Excessive distress.] — To an action 

of debt deft, pleaded : (1) the seizure by pltf. 
as a distress for rent, of certain goods of sufficient 
value to satisfy rent & costs due from deft, with 
the costs of sale, etc., that pltf. kept the goods 
nearly two years without selling them, & then, by 
agreement with deft, kept them absolutely upon 
the terms of discharging deft, from the debt duo ; 
(2) & wrongful seizure of deft.’s goods by pltf. the 
goods being alleged to be of greater value than the 
debt from deft, to pltf. & an agreement that the 
parties should be quit of all claims upon each other, 
& that pltf. should keep the goods ; (3) a similar 
plea with the additional term, that deft, should 
give up possession of certain premises. Pltf. 
replied, traversing, that the goods were of the 
value assigned in the several pleas : — Held ; the 
replications were bad on special demurrer. 

lie (deft.) says they were wrongfully seized, lie 
might, therefore, retake them (Ooltman, J.). — 
J ones v . Sawkins (1847), 5 0. B. 142 ; 5 Dow. & 
B. 353 ; 17 L. J. O. P. 92 ; 10 JL. T. O. S. 133 ; 
130 E. R. 828. 

1054. Pnper tender of rent — Refusal by 

landlord to accept.]— Bevil’s Case, No. 580, 
ante . 

1055. Distress removed from pound — By 

distrainor for unlawful purpose.] — Smith v . 
Wright, No. 2, ante. 

1056. Attempt to rescue — Justifies assault.] — 
An attempt to rescue (a distress) will justify an 
assault.— A non. (1705), 11 Mod. Bep. 01 ; 88 
E. R. 889. 


1061. .J — Pltf. being the owner of a 

piano, lent it to A. whose landlord seized it under a 
distress for rent. The landlord remained in 
possession of the 'piano for a fortnight, when a 
sheriff’s officer seized it under an execution 
against A. & removed it to the premises of deft., 
an auctioneer, who afterwards sold it : — Held : 
pltf. might maintain an action of trover against 
deft. & trover would not lie, at the suit of the land- 
lord, against deft. ; but his remedy was against 
the sheriff’s officer for pound breach. 

Senible : if the conversion had amounted to 
pound breach, deft, would have been liable to the 
landlord in an action of pound breach, & also to 
pltf. in trover for the conversion. — Turner v. 
Ford (1840), 15 M. & W. 212 ; 15 JL,. J. Ex. 215 ; 
10 J. P. 420 ; 153 E. It. 820. 

Annotation : — Mentd. Beckham v. Drake (1849), 2 II. L. Cos. 

579. 

1062. Sheriff’s officer preventing removal of 

goods.] — Story v. Finnis, No. 1047, ante. 

1063. Taking possession of goods removed 

from pound by distrainor — For illegal purpose.] — 
Smith v. Wrigiit, No. 2, ante. 

1064. Goods not in actual possession of 

distrainor.] — S wann v. Falmouth (Earl), No. 
707, ante. 

1065. .] — Where goods distrained for 

rent by a landlord have been impounded on the 
premises under Distress for Rent Act, 1737 (c. 19), 
it is not requisite that any ono on the landlord’s 
behalf should be left in possession of the goods. 

The action is brought for pound breach, & 
therefore, in order to succeed, pltf. must show that 
the goods, at the time that they were taken 
away by deft, were in emtodid legis. When once 
the goods are in cuslodid legis the actual retention 
of possession by the party distraining on them is 
not necessary (Cuannell, J.). — Jones v. Biern- 
STEIN , [1899J 1 Q. B. 470 ; 08 L. J. Q. B. 207 ; 80 
L. T. 157 ; 47 W. LI. 239 ; 15 T. L. R. 104 ; 43 
Sol. Jo. 224, D. G. ; affd., [1900J 1 Q. B. 100, G. A. 

1066. Whether justifiable —Wrongful distress.] — 
Anon. (1038), Clay. 04. 

1067. .] — Gotsworth v . Betison, 

No. 1044, ante. 

1068. — — — -.]— Parrett Navigation Go. 
v. Stower, No. 1052, ante. 

1069. Tender of rent after distress.] — It is 

no answer to an action under Distress Act, 1089 
(c. 5), for a pound breach, that the rent & demand 
were tendered after the distress & impounding. — 
Firth v. Purvis (1793), 5 Term Rep. 432 ; 101 
E. R. 243. 

Annotation: — Held. Ladd i\ Thomas (1840), 12 Ad. & El. 

117 ; Thomas v. Harries (1810), 1 Man. & G. 695. 


Sub-sect. 2.— Pound Breach. 

1057. What constitutes— Changing lock of pound 
— Animals not removed.] — Anon, (undated), cited 
Win. 80 i 124 E. R. 08. 

1058. — — Removal of cattle by open door.l — 

Alwayes v . Broome (1095), 2 Lut. 1259 : J25 
E. R. 098. * 

105 a. Granting replevin without authority.] 

CA8E < 1704 )’ 11 Mod. Bep. 32 ; 

88 JfcQ • R# 865. 

1060. Sheriff selling distress under fl. fa/' — 

JEDDELL V . Stowby, No. 1040, ante . 


Sijb-sect. 3. — Remedies. 

Sec Distress Act, 1089 (c. 5), s. 4, Limitation of 
Actions & Costs Act, 1842 (c. 97), s. 2, & Pound 
Breach & Rescue Act, 1813 (c. 30), ss. 1, 2. 

1070. Recaption.] — In a recaption, pltf. shall 
recover damages, & deft, shall be fined & im- 
prisoned for his double vexation. — Beecher’s 
Case (1608), 8 Co. Rep. 58 a ; 77 E. R. 559. 
Annotation : — Mentd. Cotton v. Westcot (1617;, Cro. Jac. 

441 ; Darcy v. Jackson (1621), Palm. 224 ; Eardley v. 

Turnook (1622), Cro. Jac. 629 ; Mason v. Fox (1622), 


>ART II. SECT. 18, SUB-SECT. 2. 
f. What constitutes — Goods left in 
charge of distrainee — Seizure by mort- 
gagee .] — Where the goods of a tenant, 
which had been mortgaged by him, 
were distrained for rent Sc Impounded, 
. ; were left on the premises in his 
charge for over three weeks by agree- 


ment between him & the bailiff, when 
on being advertised for sale under the 
distress they were seized & taken away 
by the mtgee. : — Held : as regards the 
mtgee., the goods were no longer in 
custodid legis, & in taking them he bad 
not committed a breach of the pound. 
—Langtry v. Clark (1806), 27 O. E. 


280. — CAN. 

g. lieleasing animals from 

pound — Impounding 'must have been 
authorised .] — A person is not liable for 
setting at large a cow from pbund, 
unless the impounding- was by an 
authorised offloer. — K. v. Close (1910). 
19 N. B. R. 502.— CAN, 
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, J8 . — Rescue and pound breach: Sub-sect, 3. 

Sect. 19: 

Cro. Jac. 632 ; Langham's Case (1641), March. 179; 

Throadneedle v. Linum (1674), Freeni. K. B. 179 ; Walwin 

v. Smith (1691), 4 Mod. Rep. 86; Groenvelt v. Burwell 

(1700), 1 Salk. 200 ; Kent & May v. Kent (1734), 2 Barn. 

K. B. 441 ; li. v. York Sheriffs (1832), 3 B. & Ad. 770 ; 

Douglas v. It. (1848), 12 Jui*. 974 ; London Corpn. v. R. 

(1848), 13 Q. B. 30 ; Ebon v. Neville (1861), 10 W. It. 6 

Kemp v. Neville (1861), 10 C. B. N. S. 523. 

1071. ** Upon fresh pursuit ” — Without 

breach of the peace.] — A plea under Distress for 
Kent Act, 1737 (c. 19), justifying the breaking 
open a lock to distrain cattle which have been 
fraudulently removed to elude a distress foi* rent, 
roust aver that a constable was present when the 
lock was broken. A plea of recaption upon a rescue 
must aver that the recaption was on fresh pursuit. 

Kecaption is confined to cases where the 
recaption can take place without a breach of the 
peace, A upon fresh pursuit (Tindal, C.J.). — 
Rich v. Woolley (1831), 7 Bing. 051 ; 5 Moo. A P. 
003 ; 9 L. J. O. 8. O. P. 219 ; 131 K. R. 252. 
Annotation Reid. Fletcher v. Marillior (1839), 9 Ad. & El. 

457. 

1072. Action — Maintainable by one tenant in 
common.] — Wentworth A Saveli* v. Bussell 
(1597), Owen, 00 ; 7d E. K. 899. 

1073. Notice of distress not necessary — 

Penal action.] — Bellasis v. Burbriciie (1090), 
1 Ld. Kaym. 170 ; 91 E. li. 1010 ; sub uom, 
Belasvse v. Burbridoe, 1 But. 213. 

Annotations : — Mentd. Eaton v. Jaques (1780), 2 Doug. K. B. 

455 ; Birch v. Wright (1786), 1 Term Hop. 378 ; Dcnu d. 

Jueklin v. Cartrlgbt (1803), 4 East, 29 ; Williams v. 

Bosanquet (1819), 1 Brod. & Bing. 238 ; Doc d. Clarke v. 

JSinaridge (1845), 7 Q.il 957. 

1074. Not trover.] — Moneux v. Goreiiam 

(1711), 2 8elwyn’s N. P. 11th ed. 1335. 

Annotations : — Reid. Symons v. llearson & Fisher (1823), 

12 Price, 369 ; dubbins v. Royer (1850), 16 L. T. O. 8. 

65. 

1075. Nor trespass.] — li. v. Cotton, 

No. 789, ante. 

1076. For pound breach — Removal of 

distress by sheriff’s officer.] — Turner v. Ford, 
No. 1001, ante. 

1077. Material allegations.] — In an 

action for pound breach founded upon 2 Will. 
A Mar. c. 5 & Distress for Kent Act, 1737 (c. 19), 
the allegations in the declaration, that the premises 
on which the goods were seized A impounded were 
held of pltf. as landlord, A that rent was in arrear, 
are material allegations, because they show how 
pltf. was the person grieved by the pound breach. 
A traverse, that A. B. the person alleged in the 
declaration to be tenant of pltf. held of pltf. 
modv ct forma , is a material traverse. — Berry v. 
Hu unstable (1850), 11 Jur. 718. 

1078. .] — Jones v. Bikrnstein, 

No. 1005, ante . 

1079. For rescue — Demise need not be 

pleaded .] — Scmble : in an action on the case for the 
rescue of goods taken under distress for rent in 
arrear, it is not necessary for pltf. to set out the 
deed creating the demise from himself to the 
tenant. — D ordoy v. Scott (1825), 4 L. J. O. 8. 
K. B. 00. 

1080. Plaintiff not entitled to discovery.] — 

Jones v. Jones, No. 1025, ante . 

1081. Proof of special damage unnecessary.] 

— An action for treble damages for pound breach 
or rescous of goods distrained for rent, under 2 
Will. & Mar., c. 5, is maintainable by the landlord 
without proof of any special damage suffered by 


him. — Kemp v . Christmas (1898), 79 L. T. 233 ; 
14 T. L. R. 572, C. A. 

Annotation: — Reid. Jones v. Biornstcin, [1899] 1 Q. B. 470. 

1082. Indictment — For rescue.] — If a hayward 
take cattle straying in a common or lane, & they 
are rescued as he is taking them to the pound, 
this rescue is indictable ; but if the hayward take 
cattle which are damage feasant in the inclosed land 
of any private occupier, the rescue of them before 
they get to the pound is not indictable ; as in the 
latter case, till the^-gc 4 * to the pound, the hayward 
is to be considered the mere ^e^vant of the occupier. 
R. v. Bradshaw (1835), 7 0. & i\ 233. 

1083. For pound breach.] — It is an in- 

dictable offence to rescue cattle seized under a 
distress warrant for rent & impounded in an en- 
closed field. — R. v. Butterfield (1893), 17 Cox, 
C. C. 598. 

.] — See, further , Criminal Law, Vol. XV., 

pp. 719, 717, Nos. 7744-7751. 

1084. Summary proceedings — Rescue of cows & 
heifers — Pound Breach & Rescue Act, 1843 (c. 30), 
s. 1.]— R. v. Gee (1885), 49 J. P. 212 ; 1 T. L. R. 
388, D. C. 

1085. Replevin — Illegal impounding.] — Anon. 
(1544), 1 And. 31 ; Beni. 22 ; 123 E. R. 338. 

1086. Goods on premises of third person — Not 
proof of pound breach.] — Oastleman v. Hicks, 
No. 751, ante. 

1087. Rescue by third person.] — Where 

goods fraudulently removed by a tenant from his 
premises, to avoid a distress for rent in arrear, arc 
followed A distrained, within thirty days, on the 
premises of a third party, by virtue of Distress for 
Rent Act, 1737 (c. 19), A are rescued by such third 
party. Qu . : whether an action for treble damages 
on 2 Will. A Mar. sess. 1, c. 5, s. 4, will lie against 
such third party. 

Scmble : the ct. ought to be guided by the same 
rules in considering whether they will grant a 
new trial in a penal, as they would in a remedial 
action (Jervis, C.J.). — Harris v. Thirkell 
(1852), 20 L. T. O. 8. 98. 

1088. Treble damages & costs.] — By 2 Will. A 
Mar. sess. 1, c. 5, pltf. shall recover treble costs 
as well as treble damages. — Lawson v. Story 
(1694), 1 Ld. Raym. 19 ; 1 Salk. 205 ; Carth. 321 ; 
Holt, K. B. 172 ; Skin. 555 ; 91 E. R. 909. 
Annotations: — Reid. Smith v. Dunce (1736), 2 Stra. 1048 ; 

Buttcrton v. Furber (1820), 1 Brod. & Bing. 517. 

1089. .] — Secundum leges et statuta is an 

expression properly applicable to things at common 
law confirmed by statute. Not to things depending 
only on a statute. In case of the rescue of a dis- 
tress, pltf. is not entitled to treble damages A costs, 
unless he shows that the distress was appraised A 
refers expressly to the statute. — Anon. (1698), 
1 Ld. Raym. 342 ; 91 E. R. 1124. 

See, notv , Public Authorities Protection Act, 
1893 (c. 61), s. 2. 

Under Limitation of Actions A Costs Act, 1842, 
see County Courts, Vol. XIII., p. 521, No. 718. 


Sect. 19. — ILLEGAL, IRREGULAR, AND EX- 
CESSIVE DISTRESS AND THE REMEDIES 
THEREFOR. 

Sub-sect. 1. — Illegal Distress. 

See Distress for Rent Act, 1737 (c. 19), s. 19. 

1090. Distrainor a trespasser ab initio — As to 
goods not distrainable.] — Where a landlord dis- 


PART II. SECT. 19, SUB-SECT. 1. 

h. Distrainor a trespasser ab 
initio .) — Where a distress Is illegal in 
its iuceptiou, trespass iics.- 


v. Buckley (1885), 25 N. B. It. 264.-- 

CAN. 

k. Removal after abandon - 

] — Where a distress for rent was 


made upon the goods of pltf. Tt. by 
two of defts. in Dec. : — Held : they 
had no right to remove the goods in 
the following J uly, the distress having 



Part II.— Distress for Rent. 


369 


trains for rent, amongst other things, goods whieh 
are not distrainable in law, as looms in work, 
there being sufficient without them to satisfy 
the rent, & the tenant pays the amount of the 
■rent & the costs of distress, upon which the 
distress is withdrawn altogether, the tenant is 
entitled, in an action of trespass, to recover only 
the actual damage sustained by the taking of those 
particular goods, & not the whole amount paid by 
him. In such a case, the distrainor is a trespasser 
ab initio only as to the goods which were not dis- 
trainable. — H arvey v . Pocock (1843), 11 M. & W. 
740 ; 12 L. J. Ex. 434 ; 1 L. T. O. S. 290 ; 152 
E. B. 1003. 

Annotations : — Refd. Price v. Woodhouso (1847), 1 Exch. 

, 559 ; Freeman v. Kosher (1849), 13 Jur. 881 ; Attack v. 
Bramwell (1863), 9 Jur. N. S. 892 ; Canadian Paeilio 
Wine Co. v Tuley, (1921] 2 A. C. 417. Mentd. Edmonson 
v. Muttall (1864), 17 C. B. N. S. 280. 

1091. Unlawful mode of entry — Measure of 

damage.] — Attack v. Bramwell, No. 692, ante. 

1092. Forcible re-entry.] — Boyd v . Pko- 

faze, No. 702, ante. 

Selling or removing goods not included in in- 
ventory.] — See Sect. 10, sub-sect. 5, B. (&), ante. 
Seizing goods privileged from distress.] — See 

Sect. 5, ante . 

Distress for debt which is not rent — Rent not 
arising from corporeal hereditaments.] — See 
Sect. 3, sub -sect. 3, ante. 

Distraining after tender of rent.] — See Sect. 9, 
sub-sect. 0, ante. 

Distraining when no rent in arrears.] — See 

Sect. 0, sub-sect. 1, ante. 

Unlawful entry or re-entry.] — See Sect. 10, sub- 
sect. 3, ante. 

No valid subsisting demise.] — See Sect. 3, sub- 
sect. 2, ante. 

Distress during prohibited periods.] — See Sect. 0, 
sub-sect. 5, ante . 

Distress after determination of tenancy.] — See 
Sect. 0, sub-sect. 6, ante. 

Second distress for same rent.]— *SVr Sect. l(i, ante. 
Distress after rent merged in judgment.] — See 

No. 560, ante. 

Without authority of receiver — Appointed under 
Conveyancing Act, 1881 (c. 41), s. 19.] — See Nos. 
158, 159, ante. 

As to agreements in regard to distress.] — See 

Bankruptcy, Vol. V., pp. 962-964, Nos. 7878 7893. 

As to instruments with power of distress.] — See 
Bills of Sale, Yol. VII., p. 24 , Nos. 113-117. 

Remedies for.] — See Sect. 19, sub-sects. 4-10, 
post. 


Sub-sect. 2. — Irregular Distress. 

Sec Distress for Bent Act, 1737 (c. 19), s. 19. 
Turning tenant’s family out of possession.] — 

See Sect. 11, sub-sect. 1, B. (6), ante. 


On tender of rent .] — See Sect. 9, sub-sect. 0, 

ante. 

Sale without notice .] — See Sect. 10, sub-sect. 5, 
A., ante . 

Sale not within statutory periods .] — See Sect. 
13, sub-sects. 4 & 11, ante. 

Selling for other than best price .] — See Sect. 13, 

sub-sect. 7, ante . 

Improper dealing with overplus .] — See Sect. 13, 

sub-sect. 9, ante. 

Remedies for .] — See Sub-sects. 4-11, post. 


Sub-sect. 3. — Excessive Distress. 

See Statute of Marlbridge, 1267 (c. 4). 

1093. What is excessive distress — Taking single 
chattel — Value exceeding amount of distress.] — 

(1) Case will not lie for taking an excessive dis- 
tress, where one thing only could be taken, though 
greatly exceeding iri value the amount of the 
distress. 

(2) Express malice is not necessary to the main- 
taining of the action nor required to be proved 
(Lord Ellenborough, C.). 

(3) It is not for every trifling excess that tins 
action is maintainable ; it must be dispropor- 
tionate to some extent, & if disproportionate to 
an excess, the action is clearly maintainable 
(Lord Ellenborough, C.). — Field v. Mitchell 
(1806), 6 Esp. 71, N. P. 

1094. Sale only to cover rent due.] 

— Roden v. Eyton, No. 777, ante. 

1095. Other articles available.] — 

( 1 ) Where a party distrains for more rent than is 
due, but takes only a single chattel, he is not liable 
to an action for distraining for more rent than is 
due, though the thing taken be of greater value 
than is necessary to cover the rent actually due, 
unless there were others of less but sufficient value 
to be found. 

(2) The appraiser of a distress must be sworn 
before the constable of the parish where it is taken. 

(3) The constable of the adjoining parish can- 
not interfere, though the proper constable is not 
to be found when wanted. — Avenell v. Croker 
(1828), Mood. & M. 172, N. P. 

Annotations : — As to (1) Consd. Tancrod v. Ley land (1851), 
16 Q. B. 669. Refd. Taylor v. Hemdker (1840), 12 Ad. & 
KJ. 488 ; Rodgers v. Parker (1856), 18 C. B. 112. 

1096. — — .] — Roden v. Eyton, No. 

777, ante. 

1097. Distraint for whole sum — When 

reduced by payments.] — Carter v. Carter, No. 

531, ante. 

1098. Sale for less than real value.] — 

Declaration in case complained of a distress for 
more than was necessary to satisfy the rent due, 
including expenses, etc., & made no mention of 
sale, either as special damage or by way of 


been abandoned ; & the entry upon 
the premises in July was a trespass for 
which these dofts. were liable. — 
Ritchie v. Sniper (1914), 28 \V. L. it. 
735 ; 17 D. L. II. 31.— CAN, 

I. Distrainor a trespasser — Pre- 
tence of distress to obtain possession .) — 
Deft, in Oct. 1855, leased certain 
premises to W. & pltf. as joint tenants, 
to hold for seven years from Oct. 1, 
at a yearly rent, payable quarterly 
in advance, the first payment to be 
made at the commencement of the 
term ; & in the conclusion of the lease 
it was agreed that the first threo 
quarters* rent should be due & paid 
‘‘ on the day when the term com- 
mences.” On Jan. 1, 1856, deft, dis- 
trained for two quarters’ rent, due on 
Oct. 1, preceding. Pltf. brought tres- 

J. — VOL. XVIII, 


pass, complaluing that tho distress, if 
rightful, was merely a pretence for 
getting possession. He gave evidence 
tending to show this, & proved that 
deft, entered into tho house, assumed 
the management of it as if tho term 
were at an end, insisted on pltf.’s 
wife leaving a room downstairs whieh 
she occupied as a bedroom, & taking 
another above ; & remained there 

nine days against pltf.’s will. For 
deft, it was proved that W. tho co- 
tenant, had surrendered to him his 
interest in the lease, & that pltf., who 
had never paid his rent, though not 
then assenting, a few days afterwards 
entered into an arrangement by which 
he gave up possession. The jury 
gave £75 damuges : — Held : any 
authority derived from W., the co- 


touant, could not be given In evidence 
under the general issue ; at all events 
it would not have justified doft.’s 
conduct, & although the damages 
seemed excessive, tho verdict must 
stand. — Chahk v. Scripture (1857), 
1 i U. C. it. 598.— CAN. 


PART II. SECT. 19, SUB-SECT. 3. 

m. What is excessive distress — 
Unreasonatrtc excess .) — While the land- 
lord is not bound to calculate very 
nicely the value of the property taken 
upon a distress for rent, yet the excess 
of value of the goods above the arrears 
of rent must not be unreasonably 
great. — Skiciman & Gale v. Mil ,kr, 
SPENCER tic CANNKLL (1915), 33 

W. L. It. 117 ; 9 W. W. It. 729.— CAN. 

B B 
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Distress. 


Sect. 19. — Illegal , irregular , and excessive distress 
and the remedies therefor: Slib-sccts . 3 4, A.. 

B. cfr C. (g).] 

substantive complaint. A sale for less than the real 
value of the goods was proved at the trial. On 
this declaration : — Held : pltf. could recover 
damages in respect only of the detention up to 
the time of the sale, & not in respect of the sale. — 
Thompson v. Wood (1843), 4 Q. B. 493 ; 3 Gal. 
& Dav. 518 ; 12 L. J. Q. B. 175 ; 7 Jur. 303 ; 114 
E. It. 984. 

Annotation : — Mentd. Sunderland, Freeman & Stallingers v. 
Durham Bp. (1851), 15 Jur. 663. 

1099. When sale does not realise rent.] — 

Smith v . Ashforth, No. 756, ante. 

1100. Rent due on separate properties — 

Separate proportionary distress.] — Phillips v. 
Whitsed, No. 730, ante. 

1101. What is value of goods sold — Value at 
compulsory sale.]— The price realised at a sale 
by auction of goods seized under a distress is good 
primd facie evidence of their value. 

The sale is a compulsory one, &, therefore, you 
may look at the price likely to be realised on a 
sale by auction, cc this is a good practical test. 
Pltf. must- make out that more goods were seized 
than was rcjisomibly necessary for the purpose of 
realising at a sale by auction the amount of rent 
in arrear & expenses (Cave, J.). — TIapley v. 
Taylor Smith (1833), Gab. & El. 150, N. P. 

1102. — ■ .] — Jn an action for an excessive 

distress the question is, what the goods seized 
would have sold for at a broker’s sale. If it be 
excessive, pltf. is entitled to recover the fair 
value of them. — W ells v. Moody (1835), 7 C. & P. 
59, N. P. 

1103. Appraised price before sale.] — 

Walter v. Bum ball, No. 719, ante. 

1104. •] — Cook v. Corbett, No. 769, 

ante. 

1105. .] — Clarke v. Holford, No. 

122, ante. 

1106. Growing crops— Value capable of estima- 
tion at time of seizure.] — Piggott v. Bjrtles, No. 
355, ante. 

1107. Evidence of excess — Estoppel — Tenant 
signing agreement.]— Holland v. Bird, No. 603, 
ante. 

Remedy for.]— See Sub-sect, 5, C., post. 


Sub -sect, 4. — Replevin. 

A. In General. 

1108. Action for damages distinguished.]— (l) Ai 

action of replevin to recover damages is an actior 
within Constables Protection Act, 1750 (c. 44) 
which requires a pltf. to demand a copy of th< 
warrant of a justice under which an officer, deft, 
act ed before he brings his action. 

(2) There are two sorts of replevins ; one onb 
to have the goods again . . . & another by way o 
action in order to recover damages (Willeb 
C.J.).— Pearson v. Roberts (1755), Willes, 668 
Barnes, 156 ; 125 E. E. 1376. 

^™°totions:--A8 to (1) Consd. Fletcher r. Wilkins (1805) 

6 283. Reid. George v. Chambers (1843L 1 J. p 

r? ; Gt iL v * ^0^(1 86?L 32 L. J. M. C. 58 : RhymiiJ 

Xly. v. Price (1867), 16 L. T, 394. As to (2) ^tefd. Mello; 

v. Leather (1853), I E. & B. 619. 

I* 09 - 7-3— (1) Replevin is not an actior 

within Constables Protection Act, 1750 (c. 44) 
s. 66, which protects constables, etc., & amongst 
others parish officers distraining for a poor rate 
acting under a magistrate’s warrant from any 
action, until demand made or left at their usual 


place of abode, etc., by the party intending to 
bring such action, etc. 

(2) The case of Pearson v. Roberts , No. 1108, 
ante, seems to go on a distinction between an action 
of replevin where damages are to be recovered & 
a proceeding only to have the goods again. . . . 
There should not be any action of replevin for the 
recovery of damages only (Lord Ellenborough, 
C.J.). — Fletcher v. Wilkins (1805), 6 East, 
283 ; 2 Smith, K. B. 365 ; 102 E. R. 1295. 
Annotations : — As to (1) Reid. Waterhouse v. Keen (1825), 

4 6. & O. 200 ; Morrell v. Martin (1840), 8 Scott, 688 ; 

Gay v. Matthews (1862), 4 B. & S. 425. Generally , Mentd. 

Bristol Poor Governors v. Wait (1834), 1 Ad. & El. 264. 

1110. .] — F., being in possession of pltf.’s 

goods, not as his servant, but as bailee with a 
special property, delivered them to deft, with 
intent to give him a lien against pltf., & deft, 
peaceably & bond fide took possession with this 
intention, but had no lien & had no right to detain 
the goods as against pltf. Pltf. demanded the 
goods, <fc, being refused, brought replevin. Plea : 
non eepit. On proof of the above facts pltf. had a 
verdict, with leave to deft, to move to enter a 
verdict. A rule being obtained : — Held : there 
had been no taking changing the possession, &, 
though pltf. could have recovered in trover or 
detinue, replevin did not lie, & a rule was made 
absolute for a nonsuit. 

The whole proceeding of replevin, at common 
law, is distinguished from that in trespass in this, 
among other things : that, while the latter is 
intended to procure a compensation in damages 
for goods wrongfully taken out of the actual or 
constructive possession of pltf., the object of the 
former is to procure the restitution of the goods 
themselves ; & this it effects by a preliminary 

ex p. interference by the officer of the law with 
the possession (Coleridge, J.). — Mennie v . 
Blake (1850), 6E.&B. 842 ; 25 L. .T. Q. B. 399 ; 
27 L. T. O. S. 260 ; 2 Jur. N. 8. 953 ; 4 W. B. 
739 ; 119 E. R, 1078. 

Annotation: — Reid. Pease v. Chaytor (1863), 3 B. & S. 620. 


1111. An alternative remedy — To action for 
trespass.]— Solers v . Wotton (1405), Y. B. 7 
Hen. 4, fo. 27, pi. 5. 

Annotations: — Reid. Mennie v>. Blake (1856), 6 K. & B. 842. 
Mentd. Marshalsea’B Case (1612), 10 Co. Rep. 08b; Zouch v. 
Thompson (1697), 1 Salk. 210. 

1112. .]— Gibbs v. Cruikshank, No. 175, 

ante. 

1113. Recovery of damages sole remedy — 
Distrained animals dying.] — Sobers v. Wotton 
(1405), Y. B. 7 Hen. 4, fo. 27, pi. 5. 

Annotations: — Mentd. Marshalsea’s Case (1613), 10 Co. 

Rep. 68 b ; Zouch v. Thompson (1690), 1 Salk. 210 ; 
Mennlo v. Blake (1856), 0 E. Sc B. 842. 

1114. Bars other remedies — For same distress.] 

— Prude v. Beee (1310), Sel. Soc., Y. B. Vol. VI., 

p. 111. 

1115. Effect of replevy — Loss of lien on distress 
— Action on replevin bond.] — Where goods are 
taken in distress for rent, &> replevied, the dis- 
trainor has no lien on the goods, but is left to his 
remedy on the replevin bond. — Braddyll v. 
Ball (1785), 1 Bro. C. C. 427 ; 28 E. E. 1219, 
L. C. 


Annotations : — Expld. & Distd. Newton v. Scott (1842), 9 

M. & W. 434. Reid. British Empire Shipping Co. v. 

Somes (1858), E. B. & E. 353. 

1116. Action for sale of goods replevied — Know- 
ledge of replevy.] — (1) Where the lord of a 
franchise has the prescriptive right to grant 
replevins in the same manner as the sheriff had 
before Statute of Marlbridge, 1267 (c. 15), the 
sheriff has no concurrent jurisdiction with him. 

(2) In an action on the case for selling goods 
which had been replevied, the declaration ought 
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to contain an averment that deft, knew that the 
goods had been replevied. — Mottnsey v. Dawson 
(1837), 6 Ad. & El. 752 ; 1 Nev. & P. K. B. 763 ; 
Will. Woll. & Dav. 283 ; 0 L. J. K. B. 251 ; 112 
E. R. 289. 

B. Landlord Title — Estoppel, 

1117. Tenant estopped from disputing.] — Distress 
for Rent Act, 1737 (c. 19), respecting avowries in 
replevin does not extend to an avowry for a rent- 
charge. 

Deft, in replevin having made cognisance for 
rent service as bailiff of A. & C. who were lawfully 
possessed of a certain manor of which the locus 
in quo was parcel, & holden at a certain rent, pltf. 
replied that A. & C. were not seised in their 
demesne as of fee of the manor. On demurrer : — 
Held: bad. — Bulpit v, Clarke (1804), 1 Bos. & 
P. N. R. 56 ; 127 E. R. 379. 

Annotations : — Consd. Pluck v. DIgges (1831), 5 Bli. N. S. 31. 

Refd. Musgrave v. Emmerson (1847), 10 Q. B. 326. 

1118. .]— In an action of replevin, the 

landlord’s title, under which the tenant has gained 
possession of the premises, cannot be disputed, 
although the tenant is prepared with evidence to 
show that the premises have been fraudulently 
conveyed to the landlord, & that the actual title 
is vested m another person. The plea of nil 
liabuit , etc., cannot be pleaded, nor can evidence 
be given which amounts to it. — Parry v . House 
(18i7), Holt, N. P. 489, N. P. 

1119. .] — H. had been let into occupation 

of premises by N. After he had remained a year 
in possession, B. represented himself as landlord, 
of the premises, & N. confirmed his representation. 
B. permitted N. to take a quarter’s rent then due, 
but H. afterwards paid B. a sum on account of 
rent which subsequently became due. B. having 
distrained for rent which afterwards accrued, 11. 
brought replevin, & B. avowed as landlord. On 
a plea of non tenuit : — Held : H. could not dispute 
the title of B. to the premises. — Hall v. Butler 
(1839), 10 Ad. & El. 204 ; 2 Per. & Dav. 374 ; 
8 L. J. Q. B. 239 ; 113 E. R. 78. 

Annotation : — Expld. Jew v. Wood (1841), Or. & Pli. 185. 

C . When Available, 

(a) In General. 

1120. Goods illegally distrained — Goods im- 
pounded.] — Anon. (1 544), Beni. 22 ; 1 And. 31 ; 
73 E. R. 947. 

1121. Only when unlawfully taken — Not when 


only unlawfully detained.] — Replevin lies only 
where goods, etc., are unlawfully taken, not where 
they are simply detained by a party to whom they 
have been delivered upon a contract. — Galloway 
v . Bird (1827), 4 Bing. 299 ; 12 Moore, 0. P. 647 } 

5 L. J. O. S. 0. P. 180 ; 130 E. R. 782. 

Annotation : — Refd. Mollor v. Leather & dough (1853), 22 

L. J. M!. C. 76. 

1122. Not confined to distress.] — (1) Upon 

an issue joined on a plea of non cepit in an action 
of replevin, deft., under 5 & 6 Will. 4, c. 76, ss. 76 

6 133, may show that ho was a constable appointed 
for a borough under sect. 76, & took the goods 
within the county wherein the borough is situate, 
but without the borough, on a charge thaO they 
had been stolen. 

(2) Replevin lies for goods unlawfully taken. 
The remedy is not confined to the case of goods 
taken by way of distress. — Melt.gr v. Leather 
(1853), 1 E. & B. 619; 22 L. J. M. 0. 76; 21 
L. T. O. S. 125 ; 17 J. P. 327 ; 17 Jur. 709 ; 118 
E. R. 569. 

1123. Distress originally lawful.] — Johnson v. 
Upham, No. 605, ante, 

1124. Part of rent due.] — White v. 

Greenish, No. 233, ante, 

1125. Cattle taken in withernam.] — Cattle taken 
in withernam are not replevisable, but on satis- 
faction made, the owner shall have a writ of restitu- 
tion without paying for their keep. — Annesly v. 
Johnson (1589), Cro. Eliz. 163 ; 78 E. R. 420. 

Annotation : — Refd. Horne v. Lewin (1700), 1 Ld. Raym. 
639. 

1126. Goods taken beyond the seas — Not re- 

plevisable — Although afterwards brought Into 
England.] — Replevin does not lie for goods taken 
beyond the seas, though afterwards brought into 
England. — Nightingale v. Adams (1688), 1 

Show. 91 ; Holt, K. B. 426 ; 89 E. R. 470. 

Annotations : — Refd. Battersby v. Kirk (1836), 2 Bing. N. C. 
584 ; Lane v. Bennett (1836). 1 Gale, 368 ; ltuokmaboye 
v, Lulloobhoy Mottichund (1852), 5 Moo. Ind. App. 234. 

1127. Taking of goods privileged from distress — 
Growing crops.] — Eaton v. Soutiiby, No. 466, 

ante. 

1128. Fixtures.] — Niblet v. Smith, No. 

316, ante, 

1129. .] — Darby v, Harris, No. 257, 

ante, 

1130. .] — Gibbs v, Cruikshank, No. 

175, ante, 

-.] — See Sect. 5, ante, 

1131. Entry illegal — Taking goods between sun- 


PART II. SECT. 19, SUB-SECT. 4.-— B. 

1117 i. Tenant estopped from dis- 
puting .] — In replevin for scows, deft, 
averred the taking as a distress for 
rent of a ship, due them from W. 
Pltf. pleaded that the slip was a place 
over which the tide ebbed & flowed, 
& was with the knowledge & consent 
of deft, used by all persons as a public 
slip or landing place, in which their 
ships, etc., were accustomed to lie in 
the ordinary course of loading & un- 
loading their cargoes, & other purposes 
connected with skipping & trade, 
paying to the occupier certain 
wharfage. & that the scows at the time 
of the distress were lying in tho slip 
for the purposes aforesaid in tho course 
of trade, with the consent of defts. ; 
& that before the rent became due, all 
the estate & interest of W. in this slip 
were duly surrendered to defts. by 
operation of law. Replication : that 
the scows were not lying in the slip 
in the course of trade, with the know- 
ledge, etc., 8c that the estate of W. in 
the premises was not surrendered to 
defts. by operation of law before the 
rent became due : — Held : these were 
proper questions for the consideration 


of tho jury, & they having found for 
pltf. on both issues, tho ct. refused to 
disturb the verdict. — Hammond v. 
Johnson (1846), 3 Kerr, 161. — CAN. 

n. Stranger estopped from dis- 
puting .] — A stranger, whose goods 
nave been distrained for rent on the 
premises of a tenant, cannot, in 
replevin, any more than the tenant, 
question the landlord’s right to demise. 
— Smith v. Aubrey (1850), 7 U. C. R. 
90.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

C. (a). 

o. Rent in arrear under illegal 
lease .}— Replevin will lie to recover 
goods distrained for rent in arrear 
under an illegal lease. — Gallagher v. 
McQueen (1898), 35 N. B. R. 198.— 
CAN. 

p. Goods must have been in pos- 
session of plaintiff .] — To warrant a 
party in issuing a writ of replevin, he 
should have been in dear & unequivocal 

J iossession of the thing replevied, when 
t was taken. If he issues the writ In 
improper circumstances, he will be 
attached for contempt, the writ will 


be quashed, & tho goods ordered to bo 
restored. — Comkrforp v. Blake (1 839), 
2 I. Eq. 11. 176 (0.).— IR. 

q. Goods must be in possession of 
defendant.]—- The goods mentioned in 
a writ of replevin cannot be taken by 
tho sheriff unless they are in the 
possession of deft, named in the writ. — 
Wiggins v. Garrlson & Wood (1835), 
Ber. [211 16.— CAN. 

r. Promissory r note — Whether re- 

plevisable.}— -A promissory note is a 
chattel subject to replevin within 
County Courts Act, Tt. S. M. 1913 
(o. 44), s. 222. — Wilton v. Manitoba 
INDEPENDENT Oil. CO. (1915), 32 

W. L. R. 465 , 9 W. W. 11. 202 : 25 
1). L. R. 243 ; 25 Man. L. R. 028.— 

s. Only at suit of person dispos- 
sessed.}— Writ of replevin does not lie, 
unless there has been a taking of the 
goods out of the possession of the 
person who sues it forth . — Ex p. 
Chamberlain® (1804), 1 Sch. & Lof. 
320.— IR. 

t. Only on unlawful taking.] — The 
writ of replevin is merely to apply 

B B 2 
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Distress. 


Sect. 10. — Illegal , irregular , and excessive distress 
and the remedies therefor : Sub-sect . 4, C. (a), (b), 
(c ) & (d), Z>. E. (a ). J 

set & sunrise.] — (1) In replevin, deft, avowed for 
a distress for rent, & pltf. pleaded that the goods 
were taken between sunset & sunrise, & deft, 
replied that the goods were taken between sunrise 

6 sunset, without this, that they were taken 
between sunset & sunrise. On these pleadings : — 
Held : pltf. had the right to begin. 

(2) In replevin, pltf. had given a bond under 
9 & 10 Viet. c. 95, s. 121, to prosecute his suit 
with elfect & without delay, & prove that the title 
to corporeal property was in question : — Held : 
he was not entitled to obtain a certificate from 
the judge at nisi prim that he had done so, if he 
did not succeed in the cause, <fc, not having done 
so, lie had not prosecuted his suit with effect. — 
Titnnicliffe v. Wilmot (1847), 1 Oar. & Kir. 620. 
.] — See Sect. 6, sub-sects. 4 & 5, ante. 

1132. For second distress.] — Replevin is the 
remedy for a second distress. — Anon. (1702), 7 
Mod. Rep. 118 ; 87 E. R. 1131. 

1133. Distress for rentcharge.] — A rentcharge 
is within Distress for Rent Act, 1738 (e. 19), s. 23 : 
a sheriff therefore is authorised in taking a replevin 
bond mulcr a distress for such a rent. — Short v. 
II ur hard (1824), 2 Ring. 349; 9 Moore, 0. 1*. 

007 ; 3 L. .1. O. S. 0. P. 35 ; 130 E. R. 340 ; subse- 
quent proceedings (1825), 2 Bing. 445. 

Annotation : — Mentd. Edmonds v. Challis (1849), 7 C. B. 

413. 

1134. No change in possession of goods.] — 

Mennje v. Blake, No. 1110, ante. 

1135. To what time available— Before goods sold 
— After removal & appraisement.]— Where goods 
are distrained, & at the end of five days appraised, 
but not sold, the act of appraisement does not 
take away pltf.’s right to replevy them. — Jacob 
v. King (1814), 5 Taunt. 451 ; 1 Marsh. 135 ; 128 
E. R. 705. 

Annotation Held. Kingr. England (1801), 28 J. P. 230. 


(b) Relationship of J.andlord and Tenant . 

1136. Whether necessary.] — Rogers v. Bradly 
(1090), 2 Vent. 143 ; 80 E. R. 358. 

Annotation Refd. Burrell v. Dodd (1803), 3 Boa. Sc P. 378 


1137. Pltf. in replevin may plead in 

bar to deft.’s avowry or cognisance, that he did 
not hold as tenant, with a plea of infancy. — 
Wilson v. Ames (1814), 5 Taunt. 340 ; 1 Marsh. 
71 ; 128 E. R. 720. 

1138. .] — An acknowledgment of title by 

a tenant , in one who claims as heir-at-law of the 


person under whom the tenant had previousl 
held, will not. preclude the latter from calling i 
question the title of claimant, under a idea of no 
tenuit, if it appear that such acknowledgmer 
proceeded from a misrepresentation or a mil 
apprehension of the nature of the title set up.- 
(iREoamr v. Doidge (1820), 3 Bing. 474 ; 11 Moor 
C. P. 394 ; 4 L. J. O. S. C. P. 159 ; 130 E. R. 591 

Annotations: — Consd. Doe d. Linsoy v. Edwards (183C 
(5 Nev. & M, K. B. 633 ; Doo d. 1 ’levin t\ Brown (1837 
7 Ad. & Kl. 447 ; Jew v. Wood (1841), Cr. & Ph. 1SI 
Olarldgo v. Mackenzie (1842), 4 Man. & G. 143. 

1139. .] — Downs Cooper, No. 504, ante 

1140. . 1 — Walker v. Giles, No. 17< 

ante. 


1141. Attornment by lessee to mortgagee ^ 

— Alchorne v. Gomme, No. 536, ante . 

.] — See, also , Sect. 4, sub-sect. 7, B. 

(b), ante . 

1142. Landlord’s title — Avowant must show.] — 

Anon. v. Hereford (Earl) (1311), Sel. Soc., Y. B. 
Vol. VI., p. 104. 

1143. Commencement— Derivation.] 

— In an avowry, whenever title is made under a 
particular estate, the commencement of it, & the 
original whence derived, must be set forth in 
pleading. — Silly v . Dally (1098), 1 Ld. Raym. 
331 ; Garth. 444 ; 12 Mod. Rep. 191 ; 91 E. R. 
1117; sub nom . Scilly v, Dalby, Comb. 470 ; 
2 Salk. 502 ; sub nom . Stilly v. Dally, llolt, 

K. B. 010 affd. sub nom . Dally v. Silly (1703), 

1 Bro. Pari. Cas. 525, H. L. 

Annotations : — Folld. Reynolds v. Thorp (1728), 1 Barn. 
K. B. 46. Refd. Johns v. Whitley (1770), 3 WilH. 66 ; 
Hendy v. Stephenson (1808), 10 East, 66. 

H 44 , ,] — In avowries commence- 

ment of particular estates must be shown. — 
Reynolds v . Thorp (1728), 1 Bam. K. B. 40 ; 

2 Stra. 796 ; 94 E. R. 32. 

1145. .] — (J ) An avowry not showing 

who was deft.’s tenant of the locus in quo , nor that 
the place was in lands or tenements of which deft, 
was seised as within his fee or seigniory, is not 
good under 21 Hen. 8, c. 19, s. 2. 

(2) An avowry stating that J. held the locus in 
quo as tenant to deft, under a demise thereof by A. 
to W., at a certain rent, for a term not expired, 
J. being assignee of all W.’s estate & interest, & 
that rent was in arrear from J. is not good, by 
21 Hen. 8, c. 19, s. 2, or Distress for Rent Act, 
1737 (c. 19), s. 22, or by the two conjointly. 

(3) In a declaration in replevin, an insufficient 
description of the goods taken, or of the locus 
in quo, is cured by deft.’s avowing or making 
cognisance, & it makes no difference that pltf. 
has demurred to the avowry or cognisance. 

(4) Qu. : whether deft, in replevin may avow 
for rent due from a tenant described only as “ a 
person unknown to deft.” — Banks v. Angell 
(1838), 7 Ad. & El. 843 ; 3 Nev. & P. Jv. B. 91 ; 
7 L. J. Q. B. 109 ; 2 Jur. 057 ; 112 E. R. 087. 

1146. Sufficiency of.] — In replevin, by 
reason of a clerical error the avowry omitted to 
state that pltf. was tenant to the avowant : — 
Held : the allegation that pltf. held the premises 
under a demise at a yearly rent, & that a certain 
sum of the rent aforesaid was due from pltf. to 
the avowant, sufficiently showed that the former 
was tenant to the latter. — Innes v. Colquhon 
(1831), 7 Bing. 205; 5 Moo. & P. 03; 131 
E. R. 102 ; sub nom. James v. Colquhon, 9 

L. J. O. S. C. P. 90. 

Tenant estopped from disputing.] — See 

Sub-sect. 4, B., ante. 

Subsisting demise.] — See Sect. 3, sub-sect. 2, A., 
ante . 

Demise at fixed rent .]— See Sect. 3, sub-sect. 5, 

ante , 

(c) Rent not due — Tender of Rent. 

Compulsory payment on behalf ol landlord.]— 

See Nos. 530—549, ante. 

Payment of rent.]— See Sect. 9, sub-sect. 5, 
ante . 

Release of rent.]— Nee No. 614, ante. 


to tho case when A. takes goods wrong* 
fully from B. & B. applies to have 
them redelivered to him upon giving 
security, until it shall appear whether 

A. has taken them rightfully; but 
if A. be in possession of goods in which 

B. claims a property this is not the 
proper writ to try that right.-— Ac 


Wilsons (1804), 1 Sch. & Lof. 320, n.— 

IR. 

a. Whether two replevins of same 
property .] — Deft, replevied certain ac- 
count books under a writ & handed 
them to pltf., but before a removal 
could bp effected & while tho parties 


were yet together, a writ of replevin 
was placed in the hands of the sheriff, 
who thereupon again seized the books : 
— Held : the taking of property under 
one writ of replevin does not prevent 
the operation of a second writ upon the 
same property. — Crawford v. Thomas 
(1858), 7 C. P. 63.— CAN. 
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Expiry of landlord’s titl e.]—See Nos. 244, 503, 
564, ante , No. 1273, post. 

Tender of rent & costs.]— See Sect. 9, sub-sect. 
0, ante . 

(d) Property not in Plaintiff . 

1147. General rule.] — Presgrave v. Saunders 
(1703), 2 Ld. Raym. 984 ; 0 Mod. Rep. 81 ; 1 
Salk. 5 ; 92 E. R. 156 ; sub nom . Pesgrove v. 
Saunders, Holt, K. B. 502. 

Annotation : — Mentd. R. v. Haddock (1737), Andr. 137. 

1148. .] — (1) In avowing for rent under 

Distress for Rent Act, 1737 (c. 19), it is not 
necessary to aver that the rent continued in arrear 
at the time of the making avowry or conusance. 

(2) Upon demurrer, if each party takes objec- 
tions to the pleadings of the other, it is the duty 
of each to deliver paper-books, witli the points 
intended to be made on both sides, stated in the 
margin. 

(3) In replevin for taking pltf.’s goods in a 
dwelling-house, deft, made conusance of the taking 
as a distress for rent due upon a demise to pltf. 
Pica, that at the time of the demise & rent accrued, 
deft, was covert of .7., then her husband : — Held : 
it must be intended that the husband continued 
living at the time of the distress taken, A, there- 
fore, the goods could not be pltf.’s, but her hus- 
band’s, A so she had no ground of action. 

(4) In replevin, an avowry or conusance for 
rent admits the property of the goods to be in 
pltf., but if the pltf.’s plea subsequently shows 
the property of the goods to be in another, pltf. 
cannot maintain the action. — Clarke v. Davies 
(1810), 7 Taunt. 72 ; 2 Marsh. 386 ; 129 E. R. 29. 

1149. Claim to property In goods — By landlord.] 
— Holers v. Wotton (1405), Y. B. 7 Hen. 4,fo.27, 
pi. 5. 

Annotations: — Mentd. Mars balnea's Casa (1613), 10 Co. 

Rep. 68 b ; Zouch v. Thompson (1696), 1 Salk. 210 ; 

Moimio v. Blake (1856), 6 E. & B. 842. 

1150. .] — If a deft, in replevin plead 

property in himself, he may have return without 
avowry. — Halkold v. Skelton (1619), Cro. Jac. 
519 ; 79 E. R. 443. 

Annotation : — Folld. Prcsgrovo v. Saunders (1703), 6 Mod. 

Rep. 81. 

1151. .J — In replevin if deft, had the 

possession, it is a good bar against pltf. if he has 
no title. — Parker v. Mellor (1703), Garth. 398 ; 

1 Ld. Raym. 217 ; 12 Mod. Rep. 122 ; 3 Halk. 54 
90 E. It. 831. 

1152. By third person.] — Bacon’s Case 

(1596), Cro. Eliz. 475 ; 78 E. R. 726. 

1153. Sufficiency of title — Claim by husband & 
wife.]— Anon. (1308), Sel. Hoc., Y. B. Vol. 1., 

p. 128. 

1154. .] — A declaration in replevin 

by 3. & his wife, without showing any cause for 
joining the wife, is bad on demurrer, A if deft, 
demur without adding an avowry A prayer of 
return, it is no discontinuance. 

In the present case nothing appeared upon the 
face of the record from whence the ct. could infer 
that the wife had any interest in the goods taken, 
& it was not sufficient for pltfs. to put imaginary 
cases of interest, but the title ought to be averred 


{per Cur.). — Serres v. Dodd (1807), 2 Bos. & 
P. N. R. 405 ; 127 E. R. 686. 

Annotation : — Consd. Johnson v . Lucas (1853), 1 E. Sr a, 

659. 

1155. Liability of official granting replevin— 
Knowledge as to property of goods.] — The sheriff 
may justify by grant of a replevin, without showing 
the property of the goods to be in pltf. in replevin. 
— Milles v . Davies (1737), 2 Com. 590 ; 92 E. It. 
1223. 

.] — See , now , County Courts Act, 1888 

((*. 43), s. 134. 

D . Who may grant Replevin . 

Registrar of county court.] — See County Courts 
Acts, 1SSS (<•,. 43), s. 134. 

E. The Security. 

(a) Conditions of Security. 

See County Courts Act, 1888 (c. 43), ss. 135-137. 

1156. To prosecute “ with effect ” — Meaning of 
— Action removed to High Court.]— Chapman v. 
Butcher (1692), Carlh. 248 ; 90 E. R. 748. 
Annotations .-—Reid. Lutwydg v. Jameson (1730), Fortes. 

Rep. 210 ; Morgan v. Griffith (1740), 7 Mod. ltop. 380 ; 

Perreau v. Bevan (1826) 5 B. & C. 284 ; Edmonds v. 

Chaffin (1849), 7 O. B. 413. 

1157. . — — .]— Nicols v. Newman 

(1730), Fortes. Rep. 361 ; 92 E. R. 891. 

Annotation : — Refd. Lutwydg i\ Jameson (1730), Fortos. Hop. 

210. 

1158. .J — The condition of a 

replevin bond is not satislied by a prosecution of 
the suit in the county ct., but the plaint if removed 
by recordari facias loqudam into a superior ct. 
must be prosecuted there with effect, A a return 
made if adjudged there. — Gwillim v. Holbrook 
(1799), l Bos. A P. 410 ; 126 E. R. 981. 

Annotations : — Refd. Porreau v. Bevan (1 826), 5 B. & C. 284 ; 

Edmonds v. Ohallis (1849), 7 C. B. 413. 

1159. Effect of nonsuit In High Court.] 

—Where in a replevin bond the condition was to 
appear in the county ct., A then A there prosecute 
with effect, the removing the cause by recordari 
into the Ct. of Common Pleas, A being there non- 
suited, is a breach of the condition for which an 
action of debt upon the bond lies. The words 
“ then A there ” relate to so much prosecution as 
shall lie in the county ct., but- do not restrain it. — 
Vaughan v. Norris (1735), Lee temp. Hard. 137; 
95 E. R. 87. 

1160. — — .] — In an action by the 

assignee of the sheriff on a replevin bond, con- 
ditioned for pltf. in replevin to appear at the county 
ct. A prosecute his suit with effect, A make a 
return of the goods distrained, if it should be 
adjudged, A pltf. in replevin, after removing the 
plaint into the Ct. of Common Pleas became non- 
suit : — Held: (1) he had thereby not prosecuted 
his suit with effect, A the condition of the bond was 
broken ; (2) the avowant had its election of the 
proceeding by a writ de rctorno habendo , or issuing 
a writ of inquiry under 17 Car. 2, c. 7, s. 2. 

(3) Where to a declaration against one of the 
sureties on the bond, averring, that pltf. in replevin 
did not prosecute his suit with effect : — Held : 
a plea stating the writ of inquiry A judgment to 
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E. (a). 

b. Requirements as to sureties.]— 
It Is not necessary under Replevin 
Act, C. S. B. O., 1888 (c. 101), that the 
sureties on a replevin bond should be 
worth the amount of the bond, or 
that there should bo sureties at all, 
but only that there shall be a bond 
u double tbo value, etc., to tho satis- 
action of the sheriff. — Dunbaiuir v . 


Klondike & Oolumhian Gold Fields, 
Ltd. (1897), 6 B. C. R. 200, 258.— 

CAN. 

c. Amount of security .] — In re- 
plevin, the bail bonds should amount 
to treblo tho value of the distress. — 
Anon. (1824), Rowe, 399. — IR. 

d. Indemnity of defendant.] — The 
consolidated rule 1074, dealing with 
the question of indemnity of deft, in 
replevin proceedings, ia 48 Viet., c. 13, 


s. 8 (CL), imported into tho rules, He 
does not give an independent cause of 
action, merely adding another con- 
dition to the replevin bond required to 
be taken by the sheriff. — Harder v. 
Toronto Typk Foundry Go. (1899), 
31 O. R. 422— CAN. 

e. Defeat in bond — Foruo.] — No 
affidavit is required to be ftled under 
Rule 2, where the distress is for rent. 
Bond iiled being defective in form h 
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recover the arrears of rent found under 17 Oar. 2, 
c. 7, was no bar to the action on the bond, & was 
bad on general demurrer, it not showing that any 
execution had issued on the judgment, or that the 
sum recovered had been levied & jmid to the 
avowant before action brought. 

(4) If judgment be given against pltf. in replevin 
for not prosecuting his suit with effect, his sureties 
on the bond will be answerable to the avowant, 
notwithstanding he has afterwards proceeded on 
17 Car. 2, c. 7, s. 2, & obtained a judgment under 
a writ of inquiry, in pursuance of that statute to 
recover the arrears of rent & costs. — Turnor v. 
Turner (1820), 2 Brod. & Bing. 107 ; 4 Moore, 
C. P.606; 120 E. B. 898. 

Annotation: — As to (1) Folld. Porrcau v. Bovan (1826), 5 

B. & O. 281. 

1161. With success.] — (1) A replevin 

bond is good although it do not appear to have been 
taken by the sheriff virtule officii . 

(2) In all these sorts of bonds, to prosecute with 
effect, pltf. must not only proceed to a decision 
of the suit, but must have success in it, or he does 
nothing {per Cur.). — Morgan v . Griffith (1740), 
7 Mod. Bep. 380 ; 87 E. R. 1801. 

Annotations : — As to (1) Distd. Short- v. Hubbard (1824), 

0 Moore. C. 1\ 667. Refd. Mlers i\ Lockwood (1841), 

li Howl. 147 o. As to (2) Refd. Dunbar v. Durrn (1822), 10 

Price, 54. Generally , Refd. Perroau v. 13evan (1826), 5 

D. & O. 281. 

1162. .J — (1) Iii an action on 

the case against a sheriff for negligence in losing 
a- replevin bond, given by a part y for prosecuting 
liis suit with effect in the county ct., the declaration 
averred that pltf. had been removed out of “ the 
county cl. of the said sheriff ” by recordari facias 
loquelarn, etc., & it appearing that at the time of the 
removal, the sheriff who had taken the replevin 
bond, was out of office : — Held : there was no 
variance, & the word “ said ” might be rejected 
as surplusage. 

(2) The condition of a replevin bond for pro- 
secuting the plaint “ with effect,” means pro- 
secuting it “ with success ” &, therefore, if a pltf. 
in replevin fails, the bond is broken, & deft, is not 
restrained from suing on the bond, though he omits 
to sue out a writ de retorno hdbendo A cause 
clongata to be returned thereon. 

(3) If deft-, in replevin elects to proceed on 
17 Oar. 2, c-. 7, he is not conlined to his execution 
under that statute, but may sue the sureties on 
the replevin bond, or the sheriff in an action on 
the cast', for negligence in losing the bond. — 
Perreaxt v. Bevan (1826), 5 B. A C. 284 ; 8 
Dow. & lly. K. B. 72 ; 4 L. J. O. S. K. B. 177 ; 
108 E. R. 100. 

Annotation: — As to (2) Distd. Hucker v. Gordon (1832), 

1 Cr & M. 58. 

1163. .] — (1) The condition in 

a replevin bond, for pi’osecuting t-lie suit with 
effect, means the prosecuting it to a not unsuccess- 
ful termination. 

(2) In a declaration in an action on a replevin 
bond, the breach assigned was, that deft, did not 
appear at the next county ct., & then A there pro- 
secute his suit with effect : — Held : the breach 
was not well assigned, it being consistent there- 
with that the suit might have been begun at the 
next- county ct., & be still pending. 

(3) Semble: the words “then & there,” usually 

with one surety only, it was set aside, 
leave being given to file a now one as 
of date of one set aside. — M cDonald 

PaAUQHT & Musurave (1909), 7 


inserted in the condition of replevin bonds, are 
not proper. — Jackson v. Hanson (1841), 8 
M. &W. 477 ; 1 Dowl. N. S. 60 ; 10 L. J. Ex. 396 ; 
161 E. R. 1127. 

Annotations : — As to (1) Refd. Edmonds v. ChalUs (1849), 
7 C. B. 413. As to (3) Refd. Morris v . Matthews (1841), 
2 Q. B. 293. 

-,] — Tunnioliffe V. 

Wilmot, No. 1131, ante . 

1165. -.] — A declaration upon 
a replevin bond for prosecuting a suit with effect, 
set forth a plaint in a county ct. held under County 
Courts Act, 1846 (c. 96), & a judgment of that ct. 
that pltf. there should take nothing by his writ. 
Upon a plea of nul ticl record , & issue thereon, it 
appeared from the minute of proceedings of the 
county ct. that the cause was “ struck out for want 
of jurisdiction on the ground of a disputed title 
having been sworn to ’ 9 : — Held : deft, was entitled 
to judgment. 

You have got to make out that there was a 
judgment ; you only show that the cause was 
struck out (Cress well, ,T.). — Tubby v. Stanhope, 
(1848), 5 O. B. 790 ; 6 Dow. & L. 781 ; Cox, 
M. & II. 105 ; 12 Jur. 357 ; 136 E. R. 1089 ; sub 
nom . Tubby v. Stanhope, Tubby v. Fisher, 17 
L. J. 0. 1*. 190 ; sub nom . Tubley v . Stanhope, 11 
L. T. O. S. 67. 

1166. .] — -Where a party to a 

suit in replevin in a county ct., whether pltf. or 
deft., removes the case & gives a bond conditioned 
for prosecuting the suit with effect, the bond is 
forfeited if the obligor does not succeed in the suit. 
— Tummons v. Ogle (1856), 6 E. & B. 571 ; 25 
L. J. Q, B. 403 ; 27 JL. T. O. S. 154 ; 20 J. P. 789 ; 
3 Jur. N. S. 82 ; 4 AV. R. 596 ; 119 E. R. 077. 

Annotation : — Refd. It. v. East Stoke (1865), 34 L. J. M. C. 
190. 

1167. To prosecute “ without delay ” — What 
constitutes delay — Lapse of nearly two years.] — 

A deft, in replevin having taken no proceedings 
in the suit for more than a year & a half after 
entering his plaint in the county ct. : — Held : 
to amount to a breach of the condition of the 
replevin bond to prosecute the suit with effect 
& without delay although judgment of non 
prosequitur had not been signed by pltf. — Axford 
v. Ferrett (1828), 4 Bing. 586 ; 1 Moo. & P. 
170 ; 0L.J. O. S. C. P. 116 ; 130 E. R. 894. 

Annotation: — Folld. Harrison v. Wardlo (1833), 5 B. & Ad. 
146. 

Due diligence necessary.] — (1) In 

an action on a replevin bond conditioned to pro- 
secute with effect & without delay, it is a sufficient 
breach of the condition that pltf. in replevin did 
not use due diligence in the prosecution of the suit. 

(2) But where the plaint was removed by 
recordari facias loquelarn & pltf. in replevin 
appeared, & deft did not : — Held : subsequent 
delay was not a breach of the bond even though the 
sheriff had neglected to summon deft, as directed 
by the recordari facias loquelarn. 

(3) Semble : the assigness of a replevin bond, 
are not estopped from replying a fact contrary 
to the sheriff’s return to the recordari facias 
loquelarn. 

(4) Qu. : whether there can be a breach of a 
condition to prosecute with effect before action 
determined. — Harrison v. Wardle (1833), 5 
B. & Ad. 146 ; 2 Nev. & M. K. B. 703 ; 110 E. 11. 
746. 

Annotation : — As to (1) Refd. Rider v. Edwards (1841), 3 
Man. & G. 202. 


E. L. R. 231.— CAN. 

f. Misdescription of defend- 

ant.] — Qu : whether the calling deft. 


by a wrong name in the bond is 
such misconduct in the sheriff as will 
make him answerable. — R. v. Hart- 
ford (1827), Rowe, 037. — 1R. 
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, * •] — The condition in a replevin 

bona, to prosecute the suit without delay, may be 
broken by a delay which does not exceed the time 
aiiowod by the ordinary practice of the cts., if 
deft, m replevin be unduly prejudiced by such 
delay.— G ent v. Cutts (1847), 11 Q. B. 288; 2 
New Pract. Cas. 386 ; 17 L. J. Q. B. 55; 10 
L. T. O. S. 204 ; 12 Jur. 113 ; 110 E. R. 484. 

1170. Death of distrainee — Alter proceedings 
commenced in county court — Before hearing in 
superior court.] — Declaration against surety 
in a replevin bond, conditioned that the dis- 
trainee should appear at the next county ct., & 
then & there prosecute his action with effect, 
not adding without delay, & should make return, 

' /.» assigning for breach that the distrainee did 

/pear in the same ct. & levied his plaint, which 
plaint afterwards was, at the instance of the 
distrainee, removed into the Ct. of Common Pleas 
by recordari facias loquelam , but that the distrainee 
did not appear in the Ct. of Common Pleas 
at the return of the recordari facias loquelam , 
& did not then <fc there, or at any time or place, 
prosecute the action with effect, though a reason- 
able time had elapsed, &; that afterwards the dis- 
trainee died. The plea was that, after the removal 
of the suit, & before the recordari facias loquelam 
was returnable, the distrainee died, whereby the 
suit abated. The replication stated that the dis- 
trainee, in his lifetime, while the plaint was pro- 
ceeding in the county ct., sued out the recordari 
facias loquelam , & thereby delayed the plaint & 
suit, & prevented them from proceeding in the 
county ct., wherefore the death of the distrainee 
was no excuse. On demurrer to the replication : — 
Held : the record showed no breach of the con- 
dition. — Morris v. Matthews (1841), 2 Q. B. 
293 ; 1 Gal. & Dav. 077 ; 11 L. J. Q. B. 57 ; 6 
Jur. 600 ; 114 E. R. 115. 

(6) Sureties. 

See County Courts Act, 1888 (c. 43), ss. 108, 109. 

Who may be — Not officer of county court.] — 
See County Ct. Rules, 1903-1922, Ord. 29. 


Proceedings against — By action .] — See Sub- 
sect. 4, E. (c) i. & iv., post. 

Discharge of .] — See Sub-sect. 4, E. ( c ) iii., 
post . 

liability of .] — Sec Sub-sect. 4, E. (c) ii., post. 

Sufficiency of sureties — Duty ot registrar .] — See 
County Courts, Vol. XIII., p. 483, No. 324. 

(<?) Action for Breach of Condition. 
i. In General. 

1171. What necessary to support action — Breach 
of any of the conditions.] — A sheriff taking a bond 
with sureties from a tenant replevying his goods 
distrained for rent, is not bound to x>ursue in every 
respect the terms of 11 Geo. 3, c. 19, s. 23, & a 
bond conditioned to prosecute the action, in 
replevin, with effect, & to indemnify the sheriff, 
is good, & may he assigned & proceeded on in the 
name of the assignee under the statute, although 
it do not require by the condition that the suit shall 
be prosecuted without delay, & although it contain 
an undertaking to indemnify the sheriff. On a 
writ of error brought on objections founded on 
those grounds : — Held : the one term is not 
exacted by the statute, nor the other excluded or 
prohibited, & neither the omission in the one case, 
nor the insertion in the other, is error. 

It is not necessary, in an action on the bond, 
to aver that a return has not been made, although 
it appear on the face of the declaration to have 
been awarded, where it is averred that the suit 
has not been prosecuted with effect. 

A breach of either of the conditions for prosecut- 
ing with effect, returning the goods, or indemnify- 
ing the sheriff, will singly be sufficient to support 
the action. — D unbar v. Dunn (1822), 10 Price, 
54 ; 147 E. R. 240, Ex. Oh. ; previous proceedings , 
sub noni. Dunn v. Dunbar, (1820) cited 5 B. & 0. 
at p. 304. 

Annotations : — Reid. Miers v. Lockwood (1841), 9 Howl. 

975 ; Edmonds v. Challis (1849), 7 C. B. 413. 

1172. Grounds of defence — Condition to prose- 
cute suit with effect — Replevin suit pending.] — 

To an action on a replevin bond, conditioned for 


PART II. SECT. 19, SUB-SECT. 4.— 
E. (b). 

g. Number required.] — A writ of re- 
plevin is bud, & will be set aside upon 
application to a judge in chambers, 
where the replevin bond bun been 
executed by one surety only. Scmble : 
a replevin bond that does not follow 
the form prescribed by the statute h 
bad. — H ubbard i*. Young (1898), 34 
N. B. It. G4i.— CAN. 

h. .J — Mere silence in an 

Act as to the number of sureties tc 
be taken by the sheriff to a replevin 
bond cannot be allowed to have a 
repealing effect where the previous 
practice has been to require twe 
sureties, & the form appended to the 
Act, is based upon the position that the 
rule is to he as it was before. The 
express recognition of the settled rule 
& practice in such cases containiued in 
the form is sufficient answer to a con- 
tention based upon the words of 
Interpretation Act, E. S. (c. 1), s. 7 (r), 

oho person shall be sufficient unless 
otherwise expressly required/* — Hors- 
fall v. Sutherland (1899), 31 N. 8. Ii. 
#71, — CAN. 

k. Sheriff responsible for solvency .] 
— A sheriff who takes a bond in 
replevin proceedings is responsible for 
the solvency of the sureties, at the time 
the bond was given, but is not an 
Insurer of their eontinued solvency. — 
Azar v. Doucette (1922), 55 N. S. R. 
<61.— —CAN, 

l. Replevin bond — Assignment — 
Form,}-- An assignment by the sheriff 


of a replevin bond Is valid In Ontario, 
attested by only one witness. Seville : 
a subscribing witness is necessary to 
}J? validity U blky v. Cousins (1875), 
34 U. C. H. 63. — CAN. 

m. Who may execute. 1 — 

When a replevin bond had been 
executed to a sheriff prior to the 
expiration of bis year of office : — Held : 
an assignment of the replevin bond iu 
his uamo, after his year of office had 
expired, executed by his under-sheriff, 
was a valid assignment. — B hnihon v. 
Ganly (1848), 12 1. L. R. 316.— IR. 

n. — - — .] — A feme covert sued 

out a writ of replevin, & the bond re- 
quired by the Consol. Stat.., c. 37, s. 
202, was executed by her, & by her 
husband & another as sureties : — Held : 
the bond was sufficient & might be 
assigned under the Act. — V ernon v. 
Thompson (1881), 20 N. B. R. 116.— 
CAN. 

o. Who may take — Sheriff .] — 

A replevin bond with three taken by 
tho sheriff was assignable, under 
8 Geo. 1, o. 6, & also under 36 Geo. 3, 
c. 38. The former statute was not 
repealed by the latter, & included 
sheriffs, although they were not 
expressly named in the Act. — H arding 
v. Lyhank (1824), 2 Fox & 8. Ir. 
160.— IR. 

p .] — The sheriff 

having replevied goods distrained for 
rent, in pursuance of a writ of replevin 
out of Chancery, & taken a replevin 
bond from defts., conditioned for 
appearance at the return of tne writ, 


prosecuting the suit with effect., & 
making a return, if a return should be 
adjudged, & indemnifying tbo sheriff 
from all charges & damages by reason 
of the replevin : — Held : (1) 36 Geo. 3. 
c. 38, which provides that “ all sheriffs 
& other officers having authority to 
grant replevins/* shall, in every 
replevin of a distress for rent., take a 
bond in the manner specified in the 
Act, extended to the caBO of a sheriff 
replevyiug goods under a writ of 
replevin out of Chancery, &, there- 
fore, tho bond taken by the sheriff 
was assignable under that statute ; 
(2) the bond in this easo was assignable 
under the same statute, although it 
contained a condition beyond wliat the 
statute directs, viz. a condition to 
indemnify & save harmless the sheriff. 
— Caithness v. Murphy (1824), 8m. 
& Bat. 1. — IR. 

PART II. SECT. 19. SUB-SECT. 4.— 
E. (o) i. 

q. Grounds of defence — Condition 
to prosecute with effect.] — Mulvaney 
v. HOPKINS (1859), 18 U. U. R. 174.— 
CAN. 

1172 i. Replevin suit 

pending.] — To an action on a replevin 
bond, conditioned to prosecute a 
replevin suit with effeot & without 
delay, defts. pleaded that the suit 
was still undetermined. The record 
showed that a verdict had been 
obtained against the principal obligor 
with points reserved, which also 
appeared by production of a special 
case to have been decided against 
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t ., ti. m.] 

deft, to prosecute ids suit below with effect, & 
alleging a breach in his not prosecuting it according 
to the tenor Ac effect of the condition, but therein 
filing & making default, it is a good defence to 
plead that deft, did appear at the next county ct. & 
there prosecute his suit which he had there com- 
menced against the now pltf., & which suit was still 
depending & undertermined, & such plea is not 
avoided by replying that deft, did not prosecute 
his suit as in the plea mentioned, but wholly 
abandoned the same, & that that suit is not still 
depending, without showing how it was determined 
Ac ceased to depend. — Brackenbury r. Pell 
(1810), 12 East, 585 ; 104 E. It. 228. 

Annotations : — Distd. Axford v. Perrett (1 828), 4 Bing. 586. 

Mentd. Bevins v. Hulwe (1846), 15 M. Sc W. 88. 

— 1 To an action on a 
replevin bond, the condition of which was, that 
deft, should appear & prosecute his suit below with 
effect, Ac the breach alleged being that deft, did 
not appear & prosecute, etc., deft, pleaded, that 
pltf. entered his appearance in the county ct. to 
the plaint of deft., Ac that the suit was still depend- 
ing Ac undetermined. On special demurrer : — 
Held : the plea was ill. — Eider v. Edwards 
(1841), 3 Man. Ac G. 202 ; 3 Scott, N. 31. 450 ; 5 
Jur. 728; 133 E. It. 1110; sub vom . Ryder v. 
Edwards, 10 L. J. O. I\ 237. 

Meaning of “ To prosecute suit in the effect,” 
ice Nos. 1150-1100, ante. 

1174. Bond entered Into by two sureties — 


Enacted by defendant only.] — It is no plea in debt 
on a replevin bond, that the bond purported to be 
entered into by two sureties, but is executed only 
by deft. — Austen v. Howard (1816), 7 Taunt. 28 ; 
2 Marsh. 352 ; 129 E. It. 11 ; subsequent pro- 
ceedings (1817), Taunt. 327. 

Annotation : — Reid. Peppin v. Cooper (1819) 2 B. & Aid. 

431. 

1175. Judgment for amount of bond — Writ of 
inquiry as to damages unnecessary.] — In debt, 
upon a replevin bond, assigning for breach the not 
making a return of the goods distrained for rent, 
pltf. may, after signing judgment against deft, 
for not returning the demurrer book, tax the costs 
Ac issue execution for the costs, & the amount of 
the goods distrained as indorsed on the replevin 
bond, without executing a writ of inquiry. — 
Middleton v. Bryan (1814), 3 M. Ac S. 155 ; 105 
E. R. 509. 

Annotatio7i8 : — Folld. Dix r. Groom (1880), 49 L. J. Q. B. 

430. Mentd. Murray v. Stair (1823), 2 B. & C. 82 ; Smith 

v. Bond (1833), 2 L. J. C. I\ 269. 

1176. R. S. C., Ord. 27, rr. 2 & 4.]— 

If, in an action on a replevin bond, pltf., instead 
of claiming damages, claims the amount for which 
the bond is given, Ac becomes entitled to judgment 
by default, his proper course is to enter final 
judgment under r. 2 of the above Order, Ac not 
interlocutory judgment under r. 4 of that order. — 
Dix v. Groom (1880), 5 Ex. D. 91 ; 49 L. J. Q. B. 
430; 28 W. R. 370, IX C. 

1177. Whether action may be brought — Before 
breach.] — The ct. will not set aside proceedings on 
a replevin bond because the action is commenced 


him : — Held : sufficient, without, show- 
in I the entry of a judgment thereon, 
1 1 entitle pltf. to a verdict for nominul 
damages. — J ohnson v. Parke (1862), 
JSC. P. 179. — CAN. 


1172 ii. — -.) — To an 

action upon a replevin bond for failure 
to prosecute “ with effect,” deft, 
pleaded that tho original action was 
still pending & undetermined. Repli- 
cation, ” that the suit referred to in 
the bond mentioned in the declaration 
heroin was at & before the com- 
mencement of this action determined, 
being entered for trial Sc brought on 
for trial, Sc the judge decided that the 
ct. had no jurisdiction over the suit, 
Sc struck the suit out of the list of 
suits entered for trial at tho sittings. 
Sc declined to give judgment therein ” : 
— Held : the replication was bad, 
there being nothing to show that the 
suit was determined by tho adjudica- 
tion of the ct. before wldcli it was in 
due course brought, or that such ct. 
or the ct. in which it was commenced 
had no jurisdiction to entertain the 
suit. 

After the judgment in this case was 
given, the replication was amended hv 
the addition of the words * Sc. no other 
judgment has been given therein ” : — 
Held : the replication as so amended 
was good. — Conway v. Scott (1886), 
3 Man. L. It. 557, 636.— CAN. 
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To a 


action upon a replevin bond for m 
proceeding with effect, ft plea that tl 
roplevin action is still pending ; 
sufficient. A replication to such 
pica, disclosing delay, is bad, unlw 
the delay Itself has terminated tl] 
action. — M cIntosh v. Nickel (1886 
4 Man. L. 1L 51, — CAN. 


f* ~ ~ “T" — Failure so to prose- 

cute due to defendant objcctinu to jurls- 
du'tion of court.]— To a breach of the 
uond iu not prosecuting tho suit 
which was in a county ct., with effect, 
defts. pleaded that the suit was 
brought to trial without delay, & a 
verdict given for defts. with leave 


reserved to move for a nonsuit or 
verdict for pltf. ; that in the next 
term a rule nisi was obtained ac- 
cordingly, on the argument of which 
defts. therein objected to tho judge 
proceeding further because title to 
land had come in question, whereupon 
the judge determined that the juris- 
diction of his ct. was ousted Sc de- 
clined giving judgment, Sc none had 
even been given ; & that pltf. in the 
cause then applied in chambers for 
a certiorari, which was refused 
Held : tho plea, showed no defence : 
for the suit had been brought to an 
unsuccessful termination, Sc the facts 
of defts. in it having caused such 
result by objecting to tho jurisdiction 
could not prevent their recovery on 
the bond. — W elsh v. O’Brien (1869), 
28 V. C. 11. 405. —CAN. 

s. Adieu for non-return of 

floods — Appeal pending A — Action by 
the assignee of the sheriff on a roplevin 
bond, alleging a Judgment in favour of 
defts. in the replevin suit, & non-return 
of tiie goods. Plea, that pltfs. in the 
suit applied for a new trial, which was 
refused. Sc thereupon an appeal was 
permitted, pursuant to 20 Viet., c. 5, 
Sc the security duly alhnved, Sc that 
the appeal had been prosecuted with 
all reasonable speed, Sc was still 
pending : — Held : a good defence, Sc 
tho averment of the appeal having 
been allowed sufficiently impliod that 
the necessary notice had been given. — 
Bec ker v. Ball (1859), 3 8 U. O. it. 
3 92 — CAN. 

t. Payment into court.] — 

The declaration claimed damages for 
breaches of the condition of a replevin 
bond, assigning as breaches the non- 
payment of the costs of the replevin 
suit, or of the writ for the return, or 
of the sheriff’s fees, & that the goods 
replevied were appraised at more than 
tiie rent for which they were seized, 
hut were depreciated before the return 
of the writ Sc sold for less. Deft, 
pleaded payment of money into ct. 
under an order of a judge & upon 
authority of 23 Viet., c, 45 -.—Held: 


tho plea was good. — Thompson v. 
Kaye (1863), 13 G. P. 251.— CAN. 

a. Failure to deliver — Due 

to distraint by plaintiff.] — After the 
determination of a replevin action, 
brought by S. against R., in which R. 
was successful, R. distrained the goods 
in question, for rent due by S„ Sc then 
sued 8. upon the replevin bond, for 
non-delivery of tho goods : — Held : 
deft, could not shield himself on the 
ground of the impossibility of delivering 
to pltf. that wfiich pltf. had himself 
taken. — Robtnson v. Scurry (1884), 
1 Man. L. R. 257.— CAN. 

b. Excuse for delay.] — Deft, re- 
plevied a schooner in Sept. 3 802. 
Issue in fact was joined in the replevin 
suit in Mar. 1863, Sc issues-in-law also 
raised wore disposed of in Sept. 1863, 
hut notliing more was done. In Fob. 
1864, an action was brought on tho 
replevin bond by pltf., as assignee of 
the sheriff, to which deft, pleaded only 
that he had prosecuted the replevin 
suit without delay. As an excuse 
for not going to trial at the assizes, 
which began on Oct. 12, 1863, deft, 
proved that ho sailed in the schooner, 
as master, about Oct. 1, for C., which 
he was prevented from reaching uutil 
Oct. 25, the usu«l time required for tiie 
voyage being about ten days ; & that 
his attorneys, not knowing where he 
was, Sc getting no answer to their 
letters, countermanded the notice of 
trial : — Held : no excuse, for it could 
not he presumed that deft.’s presence 
was necessary for the trial, nor that 
Ids attorneys were not properly in- 
structed before he left, or were in 
ignorance of his going. — Blftchkr v. 
Burn (1805), 24 (J. C. R. 259.— CAN. 

e. Pleading — Breaches must be 
ansuured.] — Declaration, alleging that 
B., pltf. in replevin, did not prosecute 
his suit with effect, Sc did not make a 
return of the goods. Plea, that B. 
did make a return according to the 
condition hut that pltf. refused to 
accopt the samo : — Held : a had plea 
as answering only one breach. — 
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before breach, for it may be pleaded. — Anon. 
(1814), 5 Taunt. 776 ; 128 E. R. 897. 

Annotation ; — Consd. Evans v. Bowen (1849), 19 L. J. Q. B. 8. 

ii. Liability of Sureties. 

Sce 9 generally , Guarantee. 

1178. Amount of the penalty — & costs.]— 11 ef- 
ford v . Alger, No. 974, ante . 

1179. .] — A judge has jurisdiction to 

order proceedings in an action upon a replevin 
bond to be stayed, upon payment of a penalty 
of the bond & the costs of the action, inasmuch as 
an order is not an order for relief under Distress 
for Rent Act, 1737 (c. 19), s. 23, but an order for 
payment of all that can be recovered under the 
oond. — Branscombe v. Scarbrough (1844), 6 
Q. B. 13 ; 13 L. J. Q. B. 247 ; 3 L. T. O. S. 1 59 ; 
8 Jur. 688 ; 115 E. R. 5. 

Annotation : — Mentd. Wall v. Itederiakt. Luggnde, [1915] 

3 K. B. GO. 

1180. Rent due at date of distress — & costs— 
Not for subsequent rent.] — The liability of sureties 
in a replevin bond, is limited to the amount of the 
rent in arrear at the time of the distress, & costs, 
& they are not liable for subsequent rent. 

Where, on the trial of an action of replevin, a 
verdict was taken, by agreement between pltf. 
in the action & the avowant, for the penalty of the 
bond, subject to a reference, not only as to the 
amount of the rent due at the time of the distress, 
but of the rent then due, & also of certain penal 
rents, the sureties being no parties to such agree- 
ment, & the arbitrator awarded damages to the full 
amount of the penalty of the bond : — Held : the 
sureties were entitled to be relieved from the bond, 
it appealing that the rent originally distrained for 
had been fully paid before the trial of the replevin. 
— Ward v. Henley (1827), 1 Y. & J. 285 ; 148 
E. R. 679. 

1181. - — Or value of goods & costs. 

The sureties in a replevin bond are only liable for 
the value of the goods seized &> double costs, &, 
if that value exceeds the amount of rent due, 
they will only be liable for the rent. — Hunt v. 
Round (1834), 2 Dowl. 558. 

Annotation : — Apld. Miora v. Lockwood (1841), 9 Dowl. 975. 

' 1182. Unsatisfied judgment against principal — 
No defence.] — Turnor v. Turner, No. 1160, ante. 


1183. Effect of distraining for subsequent rent — 
Sureties not discharged.] — Hefford v. Alger, 
No. 974, ante . 

1184. Suit not prosecuted with effect — Stay by 
agreement between principals.] — A tenant, upon 
having a distress put on his premises, replevied his 
goods. A replevin bond was entered into & the 
usual steps taken to try the cause. Before the 
trial, an agreement was made to stay proceedings 
& for the payment of the rent on a given day & 
that the replevin bond should stand as a security. 
An action lies against the surety in the bond, 
because the suit has not been prosecuted with 
effect. — H allett v . Mountstephen (1823), 2 
Dow. & Ry. K. B. 343 ; 1 L. J. O. S. K. B. 76. 

iii. Discharge of Sureties. 

See, generally , Guarantee. 

1185. Reference to arbitration — Without con- 
currence of sureties.] — Where deft, in an action 
of replevin entered into an agreement with pltf. 
to refer to arbn. a prior action of replevin between 
them, & then entered & standing for trial at the 
assizes, & also other matters in dispute between 
them, but not the second replevin suit, & that all 
proceedings should in the mean time be stayed 
till the award should be made, & which was 
stipulated to be published by a future certain time, 
but afterwards further enlarged by pltf. & deft., 
all without the concurrence or privity of the surety 
in the replevin bond, whereby, in point of fact, the 
suit was delayed, & the surety placed in a different 
situation by the delay which might have been 
prejudicial to him whether it actually turned 
out to have been so or not : — Held : it affected 
the conscience of deft, in equity, <fc, therefore, a 
perpetual injunction would be granted to restrain 
him from proceeding against the surety, on an 
assignment of the replevin bond, obtained upon a 
return of eloignment. — Bowmaker v. Moore, 
Shirreff & Trelfs (1819), 7 Price, 223 ; Dan. 
264 ; 146 E. R. 954, Ex. Oh. 

Annotations Folld. Archer v. Hale (1828), 4 Bing. 464. 

Consd. Tbo Harriott (1812), 1 Win. Hob. 182. Blentd- 

.Smith v. Winter (1838), 4 M. & W. 454 ; Michael v. 

Myers (1843), G Man. & G. 702. 

1186. — — .] — In an action of replevin, 


v . Bellnat (180G), 2G U. C. 11. 
1G3. — CAN. 

d. Damages.) — In an action for 
breach of a replevin bond for not 
prosecuting the replevin suit without 
delay, pltf. at the trial was awarded 
uh damages the amount of the rent 
distrained for. On motion in term, 
on defts. undertaking to bring the 
replevin suit down to trial at the next 
assizes, the damages wore reduced to 
a nominal sum. — Churchill v. Den- 
ham (1879), 29 C. V. 474.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
E. (o) ii. 

e. Death of principal — Before 

return of writ.)— Deft, in replevin is 
not bound to procure a return to the 
writ of replevin, or to appear to it 
before taking an assignment of the 
replevin bond ; & ho may proceed 

against the sureties, notwithstanding 
the death of the principal before the 
return of the writ, & before the assign- 
ment. — W hite v. Murphy (1828), 
1 Hud. & B. 498.— IR. 

PART II. SECT. 19, SUB-SECT. 4.— 
E. (c) iii. 

1 185 i. Reference to arbitration— With - 
out concurrence of sureties.) — Where, 
after proceedings have been com- 
menced on the bond, the parties to 
the replevin go to arbitration without 


the assent of the surety, all further 
proceedings against the surety will 
bo stayed. A liter, where the reference 
.. with his assent. — H utt v . Gillk- 
land, Hutt v. Keith (1845), l l J. C. It. 
540. — CAN. 

H85 ii. — .]— An action of 

replevin, with all matters in difference 
between the parties, was referred to 
arbitration, 6c decided in favour of 
deft., who then sued the sureties on the 
replevin bond. On motion to stay 
proceedings, on the ground that they 
were discharged by the reference, defts. 
swore that they had not consented 
to the reference, & pitfs. in answer 
showed that they were aware of it 6c 
did not object, but attended at the 
arbitration, He that one of the defts. 
had asked pltf. ’s attornoy tor time : — 
Held : as consent, on these affidavits, 
could not he assumed, defts. were 
discharged, 6c the rule was made 
absolute. — B urke v. Glover (1861), 
21 U. C. K. 294.— CAN. 

f. Release of obligor by plaintiff — 
Effect on other sureties.) — A release by 
pltf. to opo of several obligors in a 
roplevin bond to the sheriff, after an 
assign moat to pltf., releases all, & 
having released the sureties, pltf. 
cannot sue the sheriff for taking 
Insufficient sureties. — Kirkendall v. 
Thomas (1850), 7 U. C. It. 30.— CAN. 

g. Trial postponed by defendant — 


Without concurrence of sureties.) — 
Whore the trial of tbo replevin had 
been postponed at the instanco of deft., 
but without the direct assent or con- 
currence of tbo sureties : — Held : the 
bail was discharged. 

Tho true question is not whether 
the surety has boon injured by tbo 
delay, but whether he might, have been. 
— Canniff v. Boqert (1857), 6 C. 1\ 
474. -CAN. 

h. Assignment of bond to third 
party —Recovery by assignee — Whether 
bond discharged.)— Qu. : whether in 
replevin, where a third party claims 
tho property 6c bis claim is found good, 
6c he takes an assignment of tho bond 
6c recovers upon it, that satisfies the 
bond, or whether it can afterwards be 
assigned to deft, in the suit, in case he 
recovers judgment, or if pltf. fails to 
prosecute the action. — W heeler (Ab- 
BIC1NEK, ETC.) V. 8TEWART (1870), 3 
Pug. 398.— CAN. 

k. Delay on part of plaintiff L — 
Without connivance of defendarU — 
Sureties not discharged.) — The trial of 
an action of roplevin in a county ot. 
was, by a judge’s order, on the applica- 
tion of pltf. therein, postponed to the 
next sittings thereof, 6c subsequently 
the action was by judge’s order trans- 
ferred to another county ot. In an 
action on the replevin bond : — lldd : 
the delay being that of pltf. In replevin 
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Sect. 19. — Illegal , irregular, and excessive distress 
and the remedies therefor: Sub -sect. 4, E. ( c ) 
H i. & iv, & F. (a).] 

it was agreed between pltf. & deft., without the 
knowledge or concurrence of the sureties in the 
replevin bond, that the cause, & all matters in 
difference between them, should be referred to an 
arbitrator, & that the replevin bond should stand 
as a security for such sum as should be found to be 
due : — Held : the sureties were discharged. — 
Archer v . Hale (1828), 4 Bing. 464 ; 1 Moo. & P. 
285 ; 6 L. J. O. 8. C. P. 79 ; 180 E. R. 846. 
Annotations : — Distd. Aldridge v. Harper (1833), 10 Bing. 

118. Held. The Harriett (1842), 1 Ifotes of Cases, 325. 

Mentd. Bonar v. Macdonald (I860), 3 H. L. Cos. 226 ; 

Uiddins v. Dodd (1856), 20 J. P. 680. 

1187. .1 — To an action on a replevin 

bond, entered into by the tenant & two sureties, 
upon a distress for rent, the sureties pleaded that 
the replevin suit, whilst pending, was referred to an 
arbitrator, without any notice to or consent of the 
sureties, & that after enlarging the time, he made 
his award, & that the sureties were thereby dis- 
charged from their obligations. On demurrer : — 
Held : the plea was bad, as the facts therein 
stat ed could not be pleaded as a bar to the action, 
as they amounted to a part discharge only, & 
the only plea of discharge from the performance of 
the condition of the replevin bond would be a plea 
of a discharge by a writing under seal. — A ldridge 
v. Harper (1833), 10 Bing. 118 ; 3 Moo. & 8. 518 ; 
2 1,. ,J. O. P. 274 ; 131 E. R. 850. 

1188. Unsatisfied Judgment against principal — 
For rent & costs.] — Turn or v . Turner, No. 1160, 
an/e . 

1189. Nonsuit of plaintiff in replevin.] — If pltf. 
in replevin be nonsuited for want of a plea in bar, 
the avowant may sue the sureties on the bond, & 
need not execute a writ of inquiry for his damages. 
— Waterman v . Yea, Lyde v . Lawrence (1756), 
2 AVils. 41 ; 95 E. R. 674. 

Annotation : — Rofd. Perreau v. Bevan (1826), 5 B. & C. 284. 

iv. Stay of Proceedings. 

1190. On payment into court — Of money due on 
bond.] — In replevin the money due on the bond 
may be paid into ct. 

If you bring in what is due upon the replevin 
bond, proceedings shall be stayed, but if it is to 
stay proceedings on payment of what is duo for 
damages, it shall not be granted, because the ct. 
lias no rule to guide them in such case ; but it is 
otherwise for rent, for that is certain (per Cur.). — 
Anon. (1725), 8 Mod. Rep. 379 ; 88 E. Ii. 270. 

1191. & costs.] — B ranscombe v , 

ScAKBBiioueiir, No. 1179, ante. 

1192. Of value of distress — & costs.] — 


Action on replevin bond stayed at the instance 
of the sureties, upon paying into ct. the value of 
the goods distrained, & costs, the value to be 
ascertained by the prothonotary. — Gingell v . 
Turnbull (1837), 3 Bing. N. C. 881 ; 5 Scott, 153 ; 
132 E. R. 650. 

1193. .] — (1) Where a replevin 

bond was taken in a penalty, greater than the 
amount of goods distrained, & with a clause in 
the condition to indemnify the sheriff for granting 
the replevin, & it appeared that the bond had been 
executed in Sept., & assigned in Feb., but no 
application to set it aside was made till Easter 
Term, the ct. refused to set it aside on those 
grounds, but intimated that it was objectionable 
that the bond should be taken in such an amount, 
& that the frequent practice so to do, & the delay, 
were the only causes for not interfering to set it 
aside. 

(2) The terms on which the ct. will stay pro- 
ceedings on a replevin bond at the instance of the 
sureties are the payment of the appraised value of 
the goods, if that is less than the amount of rent 
due, the double costs, & the costs of the application. 
— Miers v. Lockwood (1841), 9 Dowl. 975 ; sub 
nom. Meyers v . Lockwood, Klos & Langston, 
11 L. J. Q. B. 47 ; GJur. 103. 

1194. Of distress — & costs.] — Davis v . 

Prince (1754), Barnes, 429 ; 94 E. R. 988. 

1195. .] — The ct. will not stay 

proceedings in an action of replevin, unless upon 
payment of the rent in arrear, together with all 
costs, though the arrears were tendered before 
replevin with costs up to that time. — H opkins v . 
Surolk (1799), 1 Bos. & P. 382 ; 126 E. R. 965. 
Annotation . — Refd. Newman v. Barnard (1833), 3 Moo. & S. 

748. 

1196. .] — Proceedings in re- 
plevin stayed after conusance & plea in bar, upon 
payment of costs of the action & distress, & 
replevying & delivering up the replevin bond to be 
cancelled, there being no special damage. — Banks 
v . Brand (1813), 3 M. & S. 525 ; 105 E. R. 707. 

1197. .] — The assignee of a 

replevin bond having brought actions severally 
against the principal & his two sureties : — Held : 
the proceedings in all the actions should be stayed 
upon payment of the rent due & costs, &• upon such 

j payment not being made, the first action should be 
proceeded with, clefts, in the other two actions to 
be bound by the event of the first. — Bartlett v. 
Bartlett (1842). 4 Man. &• G. 269 ; 4 Scott, N. R. 
779 ; 11 L. .J. V. P. 223 ; 131 E. It. 110. 

1198. Only at instance of sureties.] — The ct. 
will not stay the proceedings on a replevin bond, 
unless it clearly appears that the application is 
made on behalf of the sureties, A not of the 


without tho consent or connivance & 
against the opposition of deft, therein, 
the sureties to the bond were not 
discharged. — O'D onnell v . Duchk- 
nault (1887), H O. Jl. I.— CAN. 

1. Judgment obtained by defendant — 
Subsequent settlement between parties.) 
— A., a deft, in replevin, having 
obtained judgment, Sc issued a writ 
de retonio habendo ; & B.. pltf. in 

replevin, having obtained an injunction 
in a ct. of equity, to restrain A. from 
proceeding, which injunction was 
afterwards dissolved ; A., instead of 
proceeding on his judgment entered 
Into an agreement with B., the result 
of which was an order pronounced in 
tho equity cause, upon the consent 
of A. & B., that A. should have a sum 
of money which had been lodged in 
ct. by B., Sc also a further sum, together 
with the costs of the equity cause, to 
be paid within a fortnight after 


taxation, & that, thereupon, all 
further proceedings should cease be- 
tween the parties. Sc A., if so required, 
should execute a warrant of attorney 
to satisfy tho judgment. An action 
having been afterwards commenced 
by A. against one of the sureties in 
the replevin bond, & a motion having 
been made by tho latter to set aside 
tho proceedings : — Held : (1) tho effect 
of the above consent was to give time 
to the principal Sc thereby discharge 
the sureties ; (2) tho ct. had juris- 
diction, under 36 Geo. 3, c. 38, to set 
aside the proceedings on motion. — 
O’Bierne v . Green (1841), 2 Jebb & 
S. 582. — IR. 

PART II. SECT. 19, SUB-SECT. 4.— 
E. (o) iv. 

1192 i. On payment into court — Of 
value of distress — & costs.] — Goods 
seized under an execution in the hands 


of the debtor were replevied by S., 
claiming under an assignment from 
such debtor. S. failed in the replevin : 
& in this suit, brought by the sheriff 
on tho replevin bond, deft, suffered 
judgment by dofault & a verdict was 
rendered for tho penalty. The jury- 
having found at the trial the value of 
the goods, the ct. ordered proceedings 
to be stayed on payment of such value 
into ct. with the costs. — Ruttan v. 
Short (1855), 12 U. C. R. 485.—- CAN. 

m. Power of court .) — The provi- 
sion in 4 Will. 4, c. 38, authorising 
tho ct. to grant relief in actions on 
replevin bonds, having been omitted 
from 13 Viet., c, 53, which repealed the 
former Act, the ct. or judge has no 
power to stay proceedings in such an 
action where ft Is brought for the breach 
of the condition to prosecute the 
replevin suit without delay, & pltf.'s 
proceedings are regular. The ot. can- 
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principal. — W arton v, Blacknki/l (1844), 12 
M. & W. 668 ; 1 Dow. & E. 660 ; 13 L. J. Ex. 112 ; 
2 L. T. O. 8. 349 ; 162 E. R. 1320. 

1199. Breach due to distrainor’s default.] — The 
ct. will stay proceedings in an action brought by 
deft, in replevin on the replevin bond against 
pltf. in replevin, for not prosecuting the replevin 
suit with effect, when such pltf. has been prevented 
from declaring in the replevin suit, after removal 
into the superior ct., by reason of deft, in replevin 
not having appeared in that suit in such ct., pur- 
suant to steps taken by such pltf. to compel his 
appearance. — Evans v. Bowen (1849), 7 Dow. & E. 
320 ; 19 L. J. Q. B. 8. 

1200. On payment of costs — By defendant.] — 

The ct. will not stay proceedings in replevin upon 
payment of costs on the application of deft. — 
Hodgkinson v . Snibson (1804), 3 Bos. & P. 603 ; 
127 E. R. 326. 

By agreement between parties.] — See No. 1184, 
ante . 

F. Action of Replevin . 

(a) In General . 

1201. A personal action.] — Chapman o. Wish 
(1730), Fitz-G. 153, 294 ; 2 Barn. K. B. 137 ; 91 
E. R. 696, 703 ; mb nom. Wish v. Chapman, 
Kel. W. 227. 


1202. .] — Eaton v . Southby, No. 406, 
ante. 

1203. Two defendants — Nonsuit against first — 
When a discharge to both.] — Where defts. plead 
separately in replevin, nonsuit against one before 
judgment discharges both. — Beale v . Baldwin & 
Broadway (1072), Freem. K. B. 50 ; 89 E. R. 
39. 

1204. Authority of bailiff — Not traversable.] — 

The authority of a bailiff to distrain is traversable 
in trespass & not in replevin. — Harrison v . 
Britton (1097), 1 Ld. Rayrn. 233 ; 91 E. R. 1052. 

1205. Right to begin — Defendant pleading pro- 
perty In third person.] — Where deft, in replevin 
pleads property in a tliird person, & issue is taken 
thereon, he is entitled to begin. — Oolstone v . 
Hiscolbs (1833), 1 Mood. & R. 301, N. P. 

1206. Plaintiff replying no arrears.] — If 

in replevin deft, avow for rent arrear, & pltf. 
reply no arrears, pltf. must begin. — Cooper v. 
Egginton (1839), 8 0. & P. 718, N. P. 

^207. Special case stated.] — Upon the 

hearing of a special case stated in replevin, pltf. 
lias the right to begin. — Vigar v. Dudman (1871 ), 
E. R. 0 C. P. 470 ; 40 E. J. C. P. 229 ; 24 L. T. 
731 ; 35 J. P. 728 ; 19 W. IE 953 ; affd. on other 
grounds (1872), L. R. 7 C. P. 72, Ex. Oh. ; sub nom . 
Ditdman v Vigar (1873), E. R. 0 IE E. 212, fi. E. 


not adjudicate in a summary wuy, as 
to say that no damages have resulted. 
The controlling power of the ct. over 
proceedings in suits can only be exer- 
cised where special circumstances arise 
to warrant ft. — B etts v. McGowan 
(1872), 1 Pug. 155. — CAN. 

n. Chattel mortgage—l ‘ay merit . ]- 0. 
intged. to pltf. the goods in his shop 
to secure £125. Pltf. having taken 
possession of all C.’s stock in the shop, 
the greater portion of which was not 
there at the execution of the migo., 
V. replevied. This action on the 
replevin bond had been taken down to 
the county ct., & the trial postponed. 
The ct., on application, ordered pro- 
ceedings to he stayed on payment of 
the amount secured by tho mt.ge., 
with interest 8c coats. — Hedlky v. 
Closter (1856), 13 U. C. R. 333.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

F. (a). 

o. Notice of action — Necessity for .] — 
Notice of action is not necessary in 
replevin. — Folger v. Minton (1853), 
10 U. 0. It. 423— CAN. 

p. .] — Kennedy v. Hall 

(1858), 7 0. P. 218.— CAN. 

q. ^.] — \ writ of replevin 

having been issued without the notice 
required to be indorsed thereon by 
Practice Act : — Held : it was irregular, 
but might be amended on payment of 
costs. — Cameron v. Cameron (18G8), 
7 N. S. II. 170.— CAN. 

r. — 31 Viet., c, 61, s. 

13, requiring notice of action does not 
apply to replevin ; nor can the want 
of notice be made available as a plea 
in any way. — M cGowan v . Betts 
(1871), 2 Pug. 90.— CAN. 

s. .) — The provision in 

the N. S. Liquor Lioence Act, 1886 
(c. 3), s. 106, that no action shall be 
brought against an inspector without 
first giving thirty days' notice, does 
not apply to an action of replevin. — 
Wilson v . Reid (1889), 21 N. S. It. 
318.— CAN. 

t. .] — Notioe is not re- 

quired as a preliminary to an action 
of replevin brought against a constable 
to reoover goods taken & detained by 
him. — Johnston v . Smith (1899), 
22 N. S. R. 93.— CAN. 

a. Verdict divisible A — In replevin 
the verdict is divisible, so that pltf. 
may recover for whatever part of the 


goods ho proves himself entitled to, 
& deft, for the rest. — Henderson v . 
Sills (1858), 8 C. P. 68.— CAN. 

b. l^roceedmgs in replevin — Jlow 
regulated.] — The proceedings in replevin 
as regards appearance are regulated 
by Replevin Act, not by C. L. P. Act ; 
& an interlocutory judgment signed as 
for want of a plea, without any ap- 
pearance by or for deft., is therefore a 
nullity. — Hart v . Paoaud (1809), 28 
U. C. R. 390.— CAN. 


o. Issue, of writ de proprietale pro- 
banda — Regularity.] — A writ of re- 
plevin was returned by the sheriff to 
pltf. ’s attorney with a claim of 
property ; the attorney's clerk, In his 
absence, issued a writ dc proprietatc 

f 'robanda. The attorney gave notice 
o the sheriff that this writ was issuorl 
without his authority, & that he should 
not proceed on It, but the sheriff not- 
withstanding, held tho inquisition : — 
Held : on an application to set aside 
the inqiiisitiou, the writ de proprietale 
probanda was rightly issued, & if pltf. 
was not prepared for the trial of tho 
inquisition, he should have applied to 
tho sheriff to postpone it.— Jones v . 
Caie (1803), 5 All. 638.— CAN. 

d. Claim of property — Not applic- 
able io distress for rent.] — Sect. 12 of 
1 Revised Statutes, o. 126, allowing 
claim of property to bo put in in an 
uction of replevin, is not applicable to 
cases of distress for rent, — O rkwood 
v . Morrisey (1875), 3 Pug. 140. — CAN. 
e. .}— Rourke v. Parks 


(1877), 1 P. & B. 513.— CAN. 

f. Writ of replevin , — How return- 

~ Writs of replevin should be 

made returnable under Act of 1854, 
c. 7 & not on a special return day. 
On a motion for an order to set aside 
a writ of replevin upon the ground that 
it was made returnable ten days after 
service instead of one of the special 
return days mentioned in Praetico Act, 
s. 10, & argued that the amending Act 
1854, c. 7, s. 1, only applied to writs of 
summons & not to replevin or attach- 
ment : — Held : uniformity of process 
should be maintained & the writ 
should be sustained. — Johnson v. 
ROSS (1886), James, 446. — CAN. 

g. Irregularity — Effect of.] — 

A writ of replevin issued with blanks 
for deft.'s name is irregular. Putting 
in a claim of property : — Held : not 
to be a waiver of the irregularity. — 
Millers' Tanning Extract Co. v. 


Horton (18K8), 27 N. B. Li. 54.— CAN. 

h. .1 A writ of 

replevin was issued on the application 
j>f pltfs., & on what purported to be tho 
affidavits of pltfs., which In fact were 
not affidavits because tho alleged 
affiants were not sworn. All pro- 
ceedings upon the writ were set aside. 
Although the writ was irregularly 
issued, & irregularly executed, no order 
could be made in chambers for the 
restoration of the goods replevied under 
the writ. — (J jikw v. Crock Err (1912), 
22 W. L. Li. 119; 0 D. L. It. 368 ; 

3 W. W. R. 32, 225.— CAN. 

k. Effect of no n -compliance 

with. 1— An attachment granted against 
a party for not complying with ft writ 
of replevin. — Anon. (1825), Rowe, 416. 

l. 1 tn providently issued — Effect 

of.} — Tho writ of replevin being im- 
providently issued, the ct. quashed 
the writ, 8c ordered the goods to bo 
restored, but refused to grant an 
attachment against the parties ; nor 
could such au attachment bo granted 
even had the parties appeared, & not 
controverted the facts sworn by deft. — - 
M'Carthy v. Maguire (1827), 1 Mol. 
47— 1R. 

m. Preccipe order — Containing di- 

rection to sheriff to replevy goods to 
plaintiff —Effect of.] — A prw.dpe. order 
of replevin taken out under King’s 
Bench Act, r. 862, must not contain 
a direction to the sheriff to replevy 
the goods to pltf., as this is contrary 
to the express provisions of Rule 869. 
When tho sheriff acts upon such a 
direction in a replevin order deft, is 
entitled, under Rule 864, to have the* 
order set aside with costs 8c the goods 
re-delivered to him by the sheriff. — 
Hchatsky v. Bateman (J908), 7 

W. L. It. 520 ; 17 Man. L. 11. 347.— 
CAN. 

n. Wrongful taking of papers— 
Not by way of distress — Replevin 
granted.] — A writ of replevin was 
granted, when it was sworn there was 
a taking of books of account, 8c paper 
writings wrongfully, if not criminall 
8c not by way of or under colour 
distress, it being usual to grant the 
writ of replevin In Ireland, In cases in 
which it does not issue in Engtand.- — 
Mansfield's Case (1828), 1 Mol. 278. 
— IR. 

aa. ] — A writ of 

replevin wil be issued to get back 
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Distress. 


Seel. JO. — Illegal , irregular , «n</ excessive distress 
and the remedies therefor : Sub-sect, 4, F. (a), 

1208. Form of Judgment.] — A judgment in re- 
plevin “ that defts. have a return of the cattle, & 
recover their damages & costs assessed by the jury,” 
etc. is good either as a judgment at common law, 
though the return be not adjudged irreplevisable, 
or as a judgment under 21 Hen. 8, c. 19, which 
entitles defts. to damages & costs. — Gamon v. 
Jones (1792), 4 Term Bep. 509 ; 100 E.B. 1146. 

(h) Jurisdiction of Court, 

See County Courts Act, 1888 (c. 43), ss. 133-137 ; 
County Court Rules, 1903-1922, Ord. 31. 

1209. Extent of jurisdiction of county court — 
Damages laid above £20.] — In replevin the 
county ct. has jurisdiction, although the damages 
are laid above £20, <fc it is no ground for a pro- 
hibition that a verdict is given for damages above 
that sum. — Re Lancashire County Court (1818), 
11 L. T. O. S. 62. 

1210. Whether for rent & damage feasant 

only.] — Semble : the jurisdiction of the new 
county ets. in replevin extends only to cases where 
the distress was for rent in arrear or for damage 
feasant. — Harries v. Hands (1851), 23 L. T. O. 8. 
116. 

See County Courts, Vol. XIII., pp. 469, 475, 
476. Nos. 189, 250-256. 

Objection to.] — See County Courts, Vol. XIII., 
pp. 546-551, Nos. 1011-1073. 

(e) Removal of Action into High Court. 

1211. Removal by certiorari — Plaintiff not bound 


to follow cause — No judgment for defendant.] — 

Clerk v. Berwick Corpn., No. 1228, post. 

See, generally , County Courts, Vol. XIII., 
pp. 543-546, Nos. 968-1010. 

See County Courts Act, 1888 (c. 43), s. 137. 

( d ) By and against what Persons maintainable. 

1212. By what persons— Mesne tenant — Distress 
by lord upon undertenant.] — C ase of An Avowry 
N o. 440, ante. 

1213. Executors.] — L emasen v. Dickson 

(1627), Beni. 200 ; W. Jo. 173 ; 73 E. R. 1057 ; 
sub nom. Lemason & Dickson’s Case, Poph. 189. 

Annotations : — Held. Williams v. Carey (1695). 1 Salk. 12 ; 
llambly v. Trott (1776), 1 Cowp. .‘171. Mentd. Raymond 
v. Fitch (1835), 2 Cr. M. & R. 588. 

1214. .] — Arundell?;. Trevill (1662), 

l Sid. 81 ; 82 E. R. 983. 

1215. Husband & wife- —Though taking not 

during coverture.] — Declaration in replevin for 
taking a gross number of different articles without 
specifying how many of each : — Held : good, on 
motion for arrest of judgment, by reason that the 
avowant had avowed the taking. 

Where it does not appear that the taking was 
during the coverture, husband & wife may declare 
in replevin for taking the goods of the husband & 
wife, for as they might have been jointly possessed 
before marriage, so after, they might declare as for 
the goods of husband & wife. — B ern v. Mattaire 
( 1735), Lee temp. Hard. 119 ; 95 E. R. 74 ; sub nom. 
Bourn v. Mattaire, 2 Stra. 1015. 

Annotation : — Refd. Tope v. Tillman (1817), 1 Mooro, C. P. 
386. 

Only person having property in goods.] — 

See Sub-sect. 4, C. (d). 

1216. Against what persons — Survivor of two 


possession of papers taken wrongfully, 
but not by way of distress — A non. 
(1828), 1 Mol. 390.— IR. 


p. Evidence — Proposal in writing 
accepted by par ol—\V hither admissible .J 
" 'In replevin for goods distrained for 
rent, a proposal in wilting, accepted 
by parol, cannot bo read in evidence 
as proof of the terms of the tenancy, 
without, a stamp.-- Bowen r. TIorn- 
« (1812), Arm. M. & O. 318. IR. 


q. Necessity for both icrit- of sum- 
mons urit of replevin.) -In proceed- 
ings in replevin, e ider 13 Viet., c. 18, 
Pltf. is bound both to serve the writ 
of summons in replevin, & also to sue 
out, the writ of replevin. — Barry r. 
PlRCKIR (1852), 2 1. C. L. R. 373.— IR. 


PART II. SECT. 19, SUB-SECT. 4 — 

F. (b). 

r . Extent of jurisdiction of count y 
court — To set. aside irupdsition .) — 
OKKUOKV V. McQUAWB (1875), 3 Pug. 

1. — CAN. 

, *• . , , .1— -The ct. has power 

to set aside au inquisition in replevin, 
found under a writ dc prop. prot » .— 
Hailey v . MoDuffkk (1878), 2 1*. & u. 


t. 


Value claimed not 


- r v.. I iHimiM/ ffl/C/ 

test.} I ho more fact, of pltf. in 
declaration in replevin stating the vni 
of the goods distrained at a higi 
sum than £15, does not show that t 
action could not have been brouc 
in a district ct. Pltf., to entitle hi 
self to Queen's Bench costs, mi 
prove at the trial that the goods t 
really of greater value. — Wheeler 
felME (1847), 3 U. C. R. 265.— CAN. 

a * ~ . Value of uooda — Power 

court to give judgment .] — In actions 

tn?« e 22 n ct., the declai 

tion should show' that the value of t 

goods does not exeoed #200, othcrw 
it will be demurrable. 


Though a county ct. has no juris- 
diction a try a cause, it may neverthe- 
less give judgment for deft, on that 
ground with costs. — Mortoe v. Forster 
(1885), 25 N. B. R. 1.— CAN. 

b. Goods in another county.] 

— In an action of replevin, brought in 
the county ct. of H., for a mare taken 
by defts. from pltf.’s close in that 
county, removed to the county of 13., 
& there detained until replevied : — 
Held : the taking oould not be justi- 
fied under a warrant issued for the 
arrest of pltf. on a charge of stealing 
the mare ; & although the original 

taking was justified under a search 
warrant, issued in H., to search pltf.’s 
imnisoH in H. for the mure, & to bring 
t before a justice of that county, yet 
the subsequent removal to the county 
of B., & detention there, were not, & 
constituted deft, a trespasser ab initio , 

therefore the county ct. of II. had 
jurisdiction to replevy the goods in 
B— Hoover v. Craiu (1885), 12 A. R. 
72.— CAN. 


c. .1 — An order of a, 

county ct. judge for the issue of a writ 
of replevin out of the ct. for any 
county ct. division other than that in 
which the goods to bo replevied are 
situate, & the wTit issued thereunder 
is wholly ultra vires & void. — It. v. 
Finlay (1901), 13 Man. L. R. 383 - 
CAN. 

d. Contents of writ.] — A writ of 
replevin in the county ct. need not 
allege that the value of the goods to 
bo replevied does not exceed #200. — 
Dunlap v. Babancj (1888), 27 N. B. R. 
549.— CAN. 

e. Setting aside writ — Summary 
motion.] — The ct. will not set aside a 
writ of replevin on a summary motion, 
unless in a clear case. Where there 
was some proof of property & pos- 
session iu pltf., &, to connect deft, with 
the taking the ct. refused to interfere. — 


Cliff v. Gunter (1844), 2 Kerr, 493. — 

CAN. 

f. Court to which writ returned .] — 
Before the return of either a common 
law or a Chancery replevin, in the case 
of an abuse thereof, the party might 
have applied either to the Ct. of Ch. 
or to the ct. into which it was made 
returnable ; but after the writ was 
retunod, only to the ct. into which it. 
was returned. — Anon. (1825), Rowe, 
416.— IR. 

g. .] — On motion to quash a 

writ of replevin, it appeared that t he 
WTit> was returned into tho King’s 
Bench field : it was then out of tho 
jurisdiction of the Ct. of Ch. — Dunne 
v. Beruin (1828), 1 Ir. L. Roc. 1st 
ser. 468 ; 1 Mol. 522.— IR. 

PART II. SECT. 19, SUB-SECT. 4.— 

F. (d). 

h. Against what persons — Actual 
or constructive taker of goods.] — If 
replevin is brought agaiust one who 
is not actively or constructively the 
taker of the goods, tho writ will bo set 
aside. — Groves v. Griffith (1833), 
(1825-1897), N. B. Dig. 685.— CAN. 

k. Sheriff -Holding goods of 

third party.]— Sect. 330 of 4th R. S., 
c. 94, prevents tho replevying of goods 
seized by & in tho custody of tho 
sheriff, under process, out of the cts. 
therein referred to, though such goods 
are those of a third party, a stranger 
to the cause in which the process issued. 
— Carty v. Bonnktt (1878), 3 R. & C. 
293.— CAN. 

l. Inspector under Liquor 

Licence Act , 1886.] — The inspector 

under tho above Act directed the issue 
of a warrant of distraint under which 
pltf.’s goods in question were seized : — 
Held : the inspector was rightly joined 
as a deft, in replevin proceedings. — 
Wilson v. Reid (1889), 21 N. S8. R. 
318.— CAN. 



Part II. — Distress for Rent. 
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defendants.] — In replevin against two, if one of 
them die after issue joined, yet the action shall 
survive. — Wythers v. Rooks & Smith (1597), 
Cro. Eliz. 574 ; 78 E. R. 819. 

(e) Pleading . 

See County Ct. Rules, 1903-1922, Ord. 34, r. 2. 

1217. Necessary allegations — Place of taking.] — 

In replevin, the place of the taking must be 
alleged. — Ward v. Lavjle (1602), Cro. Eliz. 896 ; 
Moore, K. B. 678 ; 78 E. R. 1120. 

Annotations: — Refd. Bullythorpe v. Turner (1744), Willes, 

475 ; Walton v. Kersop (1767), 2 Wils. 354. 

-.] — Johnson v. Wollyer 

(1722), 1 Stra. 507 ; 93 E. R. 666. 

Annotation : — Distd. Walton v. Kersop (1767), 2 Wils. 354. 

1219. .] — A declaration in replevin 

must state the parish or place in which the taking 
occurred. — O’Neill v. Paul (1831), 9 L. J. O. S. 
K. B. 268. 

1220. Declaration omitting place not 

objected to — Defect cured.] — A declaration in 
replevin is bad, if it do not specify the place where 
the goods were taken, but if deft, do not demur, but 
plead to it, the defect is cured. A plea of cepit in 
alio loco , is a plea in bar though it pray judgment 
of the declaration. If pltf. in his replication do 
not answer some matter contained in the plea, 
or answer it improperly, deft, must demur to it. 

In replevin deft, pleaded cepit in alio loco 
avowed taking the goods in the place in question, 
whither they had been fraudulently conveyed 
within thirty days, etc. from the demised premises, 
as a distress for rent. Pltf. in his plea in bar 
traversed the avowry, & took no notice of the 


plea. On demurrer : — Held : the pica was ill, 
the avowry being in the nature of a suggestion to 
entitle the party to a return of the distress & not 
traversable. — Bullythorpe v. Turner (1744), 
Willes, 475 ; Barnes, 353 ; 125 E. R. 1275. 
Annotation :—Con&&. Banks v. Angell (1838), 3 Nov. & P. 

X. 13. 94. 

1221. Place alleged not original place 

of taking.] — Replevin, pltf. declared for taking 
his cattle at M. Deft, pleaded non cepit vnodo et 
forma : pltf. proved that the cattle were in deft.’s 
custody at M., deft, proved they were originally 
taken at H. Judgment for pltf. — Walton v. 
Kersop (1767), 2 Wils. 354 ; 95 E. R. 855. 

1222. .] — Banks v. Angell, No. 1 1 45, 

ante . 

1223. Particulars of goods taken.]— In a 

declaration in replevin for taking goods, the 
description, number, & value of them must be 
stated with certainty. — Pope v. Tillman (1817), 
7 Taunt. 642 ; 1 Moore, 0. P. 386 ; 129 E. R. 256. 

1224. Insufficient description.] — 

Banks v. Angell, No. 1145, ante . 

1225. Avowry — As bailiff of executor — Title of 
testator need not be set out.] — To a declaration of 
replevin for taking pltf.’s goods, deft, made 
cognisance as bailiff of an extrix. under 32 lien. 
8, c. 37, for arrears incurred in the lifetime of 
testator : — Held : such avowry need not set out 
thp title of testator & show the extrix. was entitled 
to distrain under that statute & at all events it 
could not be objected to after verdict. — Martin 
v . Burton (1819), 1 Brod. <fc Bing. 279 ; 3 Moore, 
0. P. 608 ; 129 E. R. 730. 

Annotations Apld. Staniford v. Sinclair (1 824), 2 Bing, 193. 

Refd. Prescott v. Boucher (1832), 3 B. & Ad. 849. 


PART II. SECT. 19, SUB-SECT. 4.— 

F. (e). 

m. Necessary allegations— Place of 
faking — Description.] — Whero in re- 
plevin the place of taking is described 
not by name but by abuttals : — Held : 
it is not necessary on the plea of non 
cepit that the place should bo proved 
to be in one occupation, & the calling 
it- a ** close *’ where different parts of 
the land within the abuttals are held 
by several parties, is not material, 
(lefts, not having been misled by the 
generality of the description. — M tlix 
v. Dkwitt (1842), 1 Kerr, 486.— CAN. 

n. Place where goods found ] 

- — In replevin on the plea of non cepit., 
proof that (left, had the goods at the 
place alleged Is sufficient to entitle 
pltf. to recover. — M cLeod v. MoMilla n 
(1845), 3 Kerr, 64.— CAN. 


o. Persons in possession of 

good*.]— When pltf. in a plea in bar 
in replevin alleged generally that deft, 
did not give the particulars required 
by the 9 6c 10 Viet., c. Ill, r. 10, to 
“ the person or persons In possession 
of the premisos,” but did not aver that 
any such were in possession : — Held : 
bad. — 0‘Donnell v. Mahony (1854), 
0 Ir. Jur. 266.— IR. 


p. Allegations excessive.] — On c 
motion to set aside a paragraph of e 
summons & plaint, alleging that deft 
distrained, for certain T ‘ pretended 
arrears ” of rent, the goods of pltf. 
of greater value than “ the actua 
arrears ” : — field : the form was good 
— M'Guckin v. Dobbin (1863), U 
Ir. Jur. 311.— IR. 


q. Avowry for rent — Non tenuit 
— Variance as to term.] — Where in 
replevin the landlord avowed for two 
& a quarter years’ rent, but proved a 
tenancy for only one year, although 
the tenant continued in possession for 
throe years, having, however, paid no 
rent, nor made any acknowledgment 
during the last two years : — Held : 
a fatal variance on the plea of non 
tenuit — Thompson v. Forsyth (1839), 


2 Out. Dig. 3754.- CAN. 

r. Replication necessary.]- - 

Deft, in replevin avowed for rent., & 
pltf. did not reply, relying on the 
statutory replication denying the facts 
alleged in the plea : — Held : a replica- 
tion was necessary to put the cause 
at issue. — Brkmner v. Wai.i.ack 
(1878), 3 R. 6c C. 481.— CAN. 

s. Avowry or cognisance — Not a 

plea. | — When pltf. in replevin pro- 
ceeds to trial without pleading to the 
avowry or cognisance of deft., it. is a 
mistrial, an avowry or cognisance not 
being a plea within 1 Tact ice Act, s. 213. 
— Skinner v. Clarke (1857), 2 

Thom. 189 —CAN. 

t. Proof of pica.] — Deft. Iti re- 
plevin pleaded property in M., & a 
seizure as sheriff under execution 
against M. Replication : Property in 
pltf. On the trial deft., failed to prove 
property in M., & a verdict was given 
for pltf. : — Held : deft, was bound to 
prove the whole plea, & was not en- 
titled to judgment non obstante vere- 
dicto, on the ground that the replication 
had admitted that the property was in 
custody of the law, 6c was therefore not 
roploviable. — Graham v. Wetmoiik 
(1859), 4 All. 377 — CAN. 

a. Plea of non cepit — Replication 
impeaching lessor's title.]— A replication 
which admit 0 the taking of goods under 
a distress for rent 6c impeaches the 
lessor’s title to the demised premises, 
pleading in answer to a plea of nan 
cepit in an action of replevin, is bad on 
demurrer. — M cLean v. Green (1905), 
37 N. B. R. 204 — CAN. 

b. Uncertainty in plea.] — To an 
avowry by a landlord for a distress for 
rent, the tenant pleaded that the dis- 
tress was made after 9 & 10 Viet., 

c. Ill, & that the person making the 
distress did not dolivor to the person 
in possession of the promises, for the 
rent of which the distress was made, 
or affix on a conspicuous part of such 
premises, a particular in writing of the 
rent demanded : — Held : bad for un- 


certainty, as it should have been con- 
fined to an averment of ono or other 
of these matters. — Richardson v. 
Nkwknham (1849), 13 I. L. R. 281 ; 
1 Ir. Jur. 204.— IR. 

c. Action for rent. — Plea of set-off. 1 
— Set-olt may bo pleaded to an action 
for rent due under a demise, though not 
to an avowry for rent in replevin.— 
MoAnnany v. Tick ELI. (1863), 23 
U. (J. R. 1 22.— CAN. 

d. Mistake in plea ---Learn to with- 
draw.]— A deft, in replevin claiming 
the goods under a salo 6c delivery 
from A., an alleged partner of pltf., 
pleaded by mistake, that at the time 
of t.ho taking pltf. had no property In 
the goods except jointly with A. ; 
loavo was given to withdraw the ploa 
6c plead property in himself, on pay- 
ment of the costs occasioned by his 
mistake, the ct. rejecting a motion 
made on behalf of the pltf. for leave 
to discontinue tho roplevin suit without 
payment of costs, 6c to order the re- 
plevin bond to bo cancelled. — Uourkk 
v. Keogh (1849), 1 All. 370. — CAN. 

e. Plea not proved — Application 
to alter.] — In replevin, the deft, 
pleaded property in himself 6c V. 
The property was owned by pltf. 6c 
P. as tenants in common, 6c deft, 
held under P. : — Held : tho plea was 
not proved ; to entitle the deft, to a 
verdict, it must be shown that there 
was no property in pltf. An applica- 
tion at the trial to add a plea alleging 
that pltf. 6c 1’. were tenants in common 
of the goods, & that deft, at the time 
of tho replevin held the goods for 6c 
on behalf of P., was refused. — Godard 
v. TUOK (1860), 6 All. 370.— CAN. 

f. Distress for breach of covenant 
— Replication contradicting effect of 
covenant.] — In replevin deft, avowed 
justifying under a distress for $40 rent, 
due May l, 1867, under an Indenture of 
lease, by which deft, demised to pltf. 
for five years, to be comput' d from 
Mar. 15, 1867, at tho yearly rent of 
$280, payable Nov. 1 & May 1, during 
the term, excepting the last payment. 
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Distress. 


Sect , 10. — Illegal, irregular, and excessive distress 
and the remedies therefor: Sub-sect. 4, F . (e). 


1226. Terms of tenant’s contraot — To be 
correctly stated.] — P hilpott v . Dobbinson, No. 
87, ante. 

1227. Must be In name of reversioner — Not 

only of person usually receiving rent.] — (1) A deft, 
having obtained a verdict, pltf. had moved to have 
same entered for him, & obtained a rule nisi , but 
died before it came on to be argued : — Held : deft, 
could not, when it was so called on to be argued, 
by producing a certificate of pltf.’s burial, & an 
affidavit verifying it, contend that the counsel, 
before instructed upon the rule nisi , should not be 
heard in support of it. Semitic : the suggestion 
should have been before made the subject of a 
special application. 


(2) An avowry should be in the name of the 
owner of the reversion, not merely in the name of 
the person who has usually received the rent. — 
Wheeler r. Styles (1810), 13 L. T, O. S. 214. 


(/) Fffeci of Non- Prosecution. 

1228. Removal by certiorari — Plaintiff not ap- 
pearing— Whether defendant entitled to judgment.] 

— A replevin suit was removed, by defts., from an 
inferior e.t ., by a writ of certiorari. Pltf. did not- 
appear : -Held : defts. were* not entitled to sign a 


judgment of non prosequitur . — Clerk v . Berwick 
Corpn. (1825), 4 B. & 0. 649 ; 107 E. R. 1202 ; 
sub nom. Clark v. Berwick Corpn., 7 Dow. & Ry. 
K. B. 104 ; 4L. J. O. S. K. B. 36. 


(g) Security for Costs. 

1229. By defendant — Residing out of juris-* 
diction.] — A deft, in replevin residing out of the 
jurisdiction of the ct. is liable to give security for 
costs. — S elby v. Cruchley (1820), 1 Brod. & Bing. 
505 ; 4 Moore, C. P. 280 ; 129 E. R. 817. 

Annotation: — Retd. MaateohappIJ Voor Fondsonbezit v. 
Shell Transport & Trading Co., [1923] 2 K. B. 166. 

1230. In poor circumstances.] — The ct. 

refused to grant a rule calling upon deft, in replevin 
to find security for costs on account of his poverty, 
pltf. being able to stop his proceedings, if he did not 
think it worth his while to proceed. — H tskett v. 
Biddle (1835), 3 Dowl. 634 ; sub nom. Heskett v. 
Biddle, 1 Hodg. 119 ; 4 L. J. C. P. 242. 

1231. Real plaintiff or defendant not on record — 

Stay of proceedings.] — The proper course where 
the real pltf. or deft, does not appear on the record, 
is to move, while the cause is depending, that 
proceedings be stayed till security be given f<i>r 
costs. — Evans v. Bees (1841), 2 Q. B. 334); 
1 Dowl. N. S. 338; 1 Gal. & Dav. 579 ; 11 L. p. 
Q. B. 11 ; 5 Jur. 1060 ; 114 E. R. 131. / 

Annotation : — Mentd. Mobbs v. Vandenbrando (1864), 4 

B. & S. 904. \ 


which was to bo made on Mur. 15, 
preceding May 1. Pltf. pleaded. 
Hotting out. the Indenture In full, & 
alleged that only one instalment of rent 
had become duo before action, which 
he paid (left, before distrcHH. Deft, 
replied that there wore two instal- 
ments due before distress, on May 1 
A' Nov. 1. 1867, A. not one only as 
alleged : — Held : replication had, a« 
contradicting the legal effect of tho 
lease. -Brown r. MuCautv (1868), 18 
C. P. 154. - -CAN. 

g. Dtfnirr impropcrli / pleaded — 
Waiver. I — Deft, fn replevin pleaded 
non vepit & gave notice that the goods 
were the property of A. ; no objection 
was made that, tills defence was not 
pleaded, as required by 13 Vlct., o. 32, 
& both parties went Into evidence of 
property. On verdict for cleft. : — 
field : pltf. had a right to waive the 
pleading of the defence, A, not. having 
taken the objection at the trial, the 
ct>. refused to set usidc the verdict. — 
Wll.UUK v. Triteh (1803), 5 All. 033.— 
CAN. 

h. Pleas apparently contradictory .'} — 
In an adloii of replevin, the plcus of 
ion tenuit A tender of rent, although 
apparently contradictory, allowed to 
ho pleaded in the circumstances. — 
L'Anoloih v. Hauuhton (1834), 2 
Ir. L. Hoc. N. S. 116.— IR. 

k. Amendment.]-* In replevin for 
an illegal solf/uro of pltf.’s goods & 
chattels, leave given, upon payment 
of coats, to amend the summons A 
plaint, by introducing thereinto a 
prayer for the recovery of the goods 
b chattels In the summons A plaint 
mentioned. — Hudson v. Rogers 
(1860), 11 I. C. L. R. App. ix.— IR. 

l. .1 — Application on behalf of 

>ltf. to amend the writ of replevin 
>y striking out the name of the wife 

who had been joined as a pltf.. the 
husband alone having declared, refused 
with costs. — D aniel r. DrnniN (1850), 
2 Ir. Jur. 160. — IR. 

m. Necessity for demand.]— The 
writ alleged only an unjust detention, 
& no unlawful taking : — Held : the 
possession of deft, being wrongful ho 
demand was requisite to sustain ro- 

S lovln.— W allace r. Laidlow ( 1881), 
R. & a. 420 ; 2 C. L. T. 203.— CAN. 

n. Pica of non temdt — Eviction 


may he shown.] — Tn replovin under the 
pica of non tenuit to an avowry for rent 
in arrear, pltf. may show an eviction. — 
Cormaok v. Heroin (1836), 5 O. S. 
561. - CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

F. (f). 

o. Breach of condition of replevin 
hand - - Damage. ] — A tenant replevied 
goods distrained for rent in Nov. 1858 ; 
the landlord appeared, & the cause was 
entered for trial in May, 1859, but pltf. 
not appearing when it was called on. It 
was struck off tho docket : — Held : 
tills was a breach of the condition of 
the replevin bond, to prosecute without 
delay ; A tho breach of the bond was 
necessarily a damage. — Steen v. 
Hanson (I860), 4 All. 459.— CAN. 

p. Defendant having possession by 
return bond — Judgment de retomo 
habendo refused.] — Where pltf. dis- 
continued an act ion of replevin, deft. 
having possession of the goods under 
a return bond, tho ct. declined to allow 
deft, to dry tho cause, or to enter up 
judgment dc retomo habendo , but 
passed a rule for judgment for deft, 
with costs. — E vans v . Boss (1878), 
3 R.&C. 60.— CAN. 

3 . Sheriff ordered to deliver up 
bond to defendant.] — If pltf. in 
replevin make default, the ct. will, on 
motion of deft., direct the sheriff, on 
being paid his costs, to deliver np the 
bull bond to deft. — Anon. (1824), 
l<owe f 399. — IR. 

PART II. SECT. 19, SUB-SECT. 4.— 

F. (g). 

1229 i. By defendant — Residing out 
of jurisdiction.] — If some of defts. in 
replevin reside within reach of the 

E recess of the ct., security will not 
c required for the costs, although the 
other deft, bo resident abroad, & 
although this deft, have the substantial 
interest in tho suit, the other defts. 
being only bailiffs & lusolveut. — 
Reddick v. Sinnott (1827), 1 Hud. 
& B. 204.— IR. 

1229 ii. .] — Deft., who was 

ft seafaring man, was not required to 
give security for costs in an action 
of replevin. — Oobsoaden v . Stuakt 
(1839), 1 I. L. R. 110.— IR. 


1229 HI. .] — In ail action 

of replevin, when deft, was a pauper 
residing In England, the ct. refused him 
permission to tile an additional avowry 
cm the usual terms, unless the costs 
provided to be paid by him to pltf. 
in a consent to postpone tho trial at 
the last assizes were paid ; A ordered 
all further proceedings to he stayed 
until they were paid.- Mann v. 
Edwards (18 it), 3 I. L. R. 378.— IR. 

r. When court will order.] -Where 
the penalty of the replevin bond was 
$1,400 tho ct. refused to order security 
for costs. 

Qu. : whether security for costs can 
bo ordered in replevin.— Kind v. 
McKinley (1893), 32 N. B. B. 373.— 

CAN. 

s. By plaintiff residing out of 
jurisdiction — Bond n-ot in statutory 
form,.] — Au order for security for costs 
obtained by deft, in a replevin action, 
on the ground that pltf.'s place of 
residence was outside the province, 
was rescinded by the Chambers Judge 
on the ground that the bond taken by 
tho sheriff was conditioned to prosecute 
the suit to effect & to pay any judg- 
ment that deft, might recover in the 
suit : — Held : while tho decision of 
the Chambers Judge was undoubtedly 
right on the assumption on which the 
hearing before him took place, as it 
was made to appear on the appeal that 
the bond was not in the statutory 
form, a bond in the proper form 
should be taken by the sheriff, & in 
the meantime the further considera- 
tion of the appeal should stand over. — 
Bowser & Co. v. Charlottetown 
Motor Co., Ltd. (1919), 52 N. S. It. 1. 
—CAN. 

t. .) In an action in Sas- 

katchewan for replevin, where pltf. 
has replevied the goods claimed & has 
filed a replevin bond in the form 
prescribed, & the ct. will assume the 
bond was in proper form in the absence 
of any suggestion to the contrary, as 
deft, is thereby secured against any 
loss for costs in the action, ne will not 
be allowed an order for security for 
costs applied for on the ground of 
pltf. residing outside the province. — 
Shaw t>. Robertson, [192211 W. W. R. 
44.— CAN. 



Part II.— Distress for Rent. 
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(h) Payment df Money into Court 

See , note, B. S. 0., Ord. 22. 

1282. By plaintiff — Rent distrained for.] — Where 
an administrator sues, he cannot bring money into 
ct. Money may be brought into ct. in covenant for 
rent, debt for rent, replevin & avowry for rent. — 
Gregg’s Case (1707), 2 Balk. 590 ; 91 E. R. 504. 

Annotations: — Held. Anon. (1729), 1 Barn. K. B, 148. 

Mentd. Bellue v. Pew (1729), 1 Bam. K. B. 187 ; Olivant 

v. Perineau (1743), 2 Stra. 1191. 

1233. .] — Pltf. in replevin may pay 

the rent into ct. for which deft, avows. — Vernon v. 
Wynne (1788), 1 Hy. Bl. 24 ; 126 E. R. 16. 
Annotation : — Distd. Hopkins v. Slirole (1799), 1 Bob. & P. 

382. 

1234. Special application.] — (1) The 

ct. will allow money to be paid into ct., by pltf. in 
replevin, upon a special application for that 
purpose. 

(2) Where a distress is made for more than a 
year’s rent, after an act of bpkey. by the tenant, 
the ct. will allow the assignees of the tenant to 
avail themselves of the 6 Geo. 4, c. 16, s. 74, & to 
pay a year’s rent into ct. 

(3) if the landlord under such a rule accept the 
sum so paid into ct., he is entitled to double costs 
under Distress for Bent- Act. 1727 (c. 19), s. 22. — 
Alderson v. Gadsden (1828), 7 L. J. O. 8. K. B. 
89. 

1235. Whether permissible.] — (1) If, by 

agreement, the relation of landlord & tenant 
subsist between two parties for one year, e.g. from 
Lady Day to Lady Day, & if, before the ensuing 
Michaelmas Day, the landlord give a regular 
notice to his tenant to quit possession upon the 
next Lady Day a waiver of such notice & a con- 
tinuance of the tenancy may be presumed, from 
the subsequent conduct & demeanour of the 
parties. 

(2) Senible : the ct. will not send a cause to a 
new trial, when the sum substantially recovered is 
less than £20 though the verdict of the jury may be 
for a sum ostensibly more. 

(3) Qu. : whether in avowry for a certain sum 
or rent in arrear, pltf. in replevin may bring the 
money into ct. — Flecknoe v. Pitrsell (1838), 
2 L. J. O. P. 177. 


1236. By defendant — As to part of distress.] — 

In replevin A deft, may pay money into ct* as to a 
part of the distress & avow as to the residue. — 
Lambert v. Hepworth (1842), 2 Q. B. 729 ; 
2 Gal. & Dav. 112 ; 11 L. J. Q. B. 85 ; 114 E. R. 
284. 

Action on replevin bond.] — See Nos. 1190-1197, 

ante. 

Stay of proceedings.] — See Sub-sect. 4, E. (c) 
iv., ante . 


(j) New TriaU 

1237. When granted— General rule.] — Parry v. 
Duncan, No. 984, ante . 

1238. Not to amend avowry.] — Where deft. 

in an action of replevin avowed for £650 rend/, 
without any leave asked to amend, <fc the question 
went to the jury, whether the tenancy was at £650, 
or £500, & they found that it was £500 only : — 
Held : (1 ) deft, would not bo given leave to amend 
his avowry to £500, & have a new trial ; (2) the 
ct. had no power to enter judgment according to 
the very right & justice of the case, no leave to 
amend having been asked for at the trial. — 
Seim kant v. Leafy (1836), 5 Ad. A El. 351 ; 
2 liar. & W. 273 ; 6 Nev. ct M. K. B. 819 ; 5 
L. .T. K. B. 227 ; 11L E. R. 1199. 

1239. Measure of damages awarded — 

Trifling.] — Where, in an action, of replevin, pltf. 
obtained a verdict, damages £1 4s., the ct. refused 
to grant a new trial, which was moved for on the 
ground that the verdict was against evidence, 
although it was insisted that the rule as to 
trifling damages could not/ apply to an action of 
this nature.— Brown v. Ray (1821), 9 Moore, (J. p. 
583 ; 3 L. .T. O. 8. C. I\ 2. 

Annotation Dbtd. Kdgwon v. Cardwell (1873), L. II. 8 C. P. 

047. 

1240. Under £20.] — The rule that, a 

new trial will not be granted for either party, 
where the sum given or recoverable is under £20, 
does not apply to replevin. — E dgson v. Oahi 
(1873), L. R. 8 G. P. 647 ; 28 L. T. 819. 

Sec. generally , Damages. 


PART II. SECT. 19, SUB-SECT. 4.— 

F. (h). 

1232 i. Ji<( plaintiff — Unit distrained 
for.] — A pltf. in replevin may pay 
money into ct., under the pica of 
riens in arrear , by 3 & 4 Yict., e. 10.5, 
k. 46. — Wilson v. Wilson (isil), 
Jebb & B. 79.- IR. 

PART II. SECT. 19, SUB-SECT. 4. — 

F. (j). 

1237 i. When grunted — General rule.] 
— Where the ct. has set aside a verdict 
for deft, in replovin upon the ground 
that he bad no legal right of distress, 
& the Jury have found a second time 
for deft., the ct. will always grant a 
second now trial to pltf.. without costs. 
— Sanderson v. Kingston Marine 
Ky. Co. (1848), 4 U. C. R. 340.— CAN. 

1237 ii. *1 — Where a wharf 

lias been leased “ with all the privileges 
thereto belonging,” a vessel attached 
to the wharf by the usual fastenings 
cannot -bo distrained upon for rent.. 
Where the ct. has set aside a verdict 
for defts. in replevin upon the ground 
that ho had no legal right of distress, 
& the jury have found a second trial for 
deft, the ct. will almost always grant 
a second new trial to pltf. with- 
out costs. — Sanderson v. Kingston 
Marine Ry. Co. (1848), 4 U. C. R. 
340.— CAN. 

a. Jury not finding on several 

».l — It is no ground for a new 


trial in replevin, that the jury havo 
not distinctly found on the several 
issues, it being understood that the 
substantial question was, to whom tho 
property in dispute belonged ; & that 
the ct. might enter the verdict on the 
several issues accordingly. — F earon 
v. Murray (1801), 5 All. 11.— CAN. 

b. Jury finding for defendant 

on one of the issues — Though defendant 
entitled to finding on merits of issue .] — 
Whore, in replevin, deft, was entitled to 
ft verdict, on tho merits on one of tho 
issues, but the jury found for him on 
an issue which should have been found 
for pltf., the ct. refused a new trial, 
giving pltf. leave to amend the verdict 
by entering it on the issue on which 
it should havo boon found for deft. — 
Baxter v. Johnston (1862), 5 All. 
350.— CAN. 

c. .] — In an action 

for replevin for logs, pltf. was entitled 
to recover a small potion, about 6,000 
feet, but the jury found for deft. A 
new trial was refused, as it could only 
have been granted on payment of 

-Tomkins v. Tibbits ( 1868 ), 
1 Han. 317.— CAN. 

d. .1 — In replevin 

for wood deft, pleaded non ccpit. 
The jury found for deft, contrary to 
the evidence. On motion for a new 
trial : — Held : as pltf. could only have 
recovered nominal damages a new 
trial should not be granted. — H amil- 


v. Simpson (1910), 19 N. B. R. 
497.— CAN. 

e. Stamp on lease UTongly 

calculated. ] — Motion to set aside a 
verdict, had for deft, in an action of 
replevin, on the ground that the stamp 
oil deft.’s lease should have been 
calculated on both the rent & tho fine, 
whereas it was only calculated on the 
one which carried the highest duty, 
refused, with costs.— (Joliioun r. 
Crawford (1828), 2 Ir. L. Her. Iht. 
ser. 1 0 . — IR. 

f. Misdirection. 1 — To an 

avowry in an action of replevin of 
distress for rent, pltf. replied, in effect, 
that ho was prevented from obtaining 

C ossession of the lands demised, 
ecause that, prior to demise to him, 
a portion of the lands was &c still 
continued in the possession of certain 
persons who derived as tenants in fee 
under defts. Upon the evidence on 
the trial, it was not clear whether the 
parties so in possession derived under 
defts. or by title paramount. The 
jury were told that it was immaterial 
to the issue whether they derived under 
or independently of defts. ; He that the 
substance of the issue was, whether 
pltf. had got the entire quantity of the 
laud demised : — Held ; a misdirection, 
& whether material or not the jury 
were bound to find in the term* of tho 
issue. — Tyrrell v. Irish Society 
(1803), 14 I. C. L. It. 493; 10 Ir. Jur. 
395.— IR. 
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Distress. 


Sect. 19. — Illegal, irregular, and excessive distress 
and the remedies therefor: Sub-sect. 4, F. ( k ) 

(k) Damages. 

See County Court Rules, 1903-1922, Ord. 34, r. 4. 
See , generally , Damages, Vol. XVII. 

1241 . What damages are recoverable — Illegal 
distress — Injury to credit & reputation.] — ( 1 ) Certain 
goods belonging to pltfs. having been taken under 
a distress for alleged arrears of rent, pltfs. claimed 
damages under various heads in an action in the 
county ct. One of these heads of damage was 
“ illegal distress,” & another was “ annoyance & 
injury to credit & reputation in trade ” : — Held : 
such damages are recoverable in an action of 
replevin. 

(2) County Courts Act, 1888 (c. 43), s. 120, 
contains a proviso that “ there shall be no appeal 
. . . in any action of replevin where the amount of 
rent or the* damage or value of the goods seized 
does not exceed £20.” On an objection that the 
goods seized were not. of the value of £20 
Held : where there was no finding of the value of 
the goods, the ct. must determine the value on 
such evidence as might be before it. — Smith v. 
En right (1803), (13 L. J. Q. R. 220 ; 69 L. T. 724, 

D. C. 

1242 . Several damages -For taking & detaining. | 

— In replevin for taking & detaining, damages 
must be several. —Ash r. Wood (1587), Cro. Eliz. 
50 ; 78 E. It. 320. 

1243 . Special damages - For trespass to goods.]— 

Gums v. Cuuikshank, No. 175, ante. 

1244 . When writ of Inquiry Issues — Damages not 
assessed by jury.]— A writ of inquiry in replevin 
cannot be granted after an imperfect verdict to 
supply the defect.—' F reeman v . Archer (Lady) 
(1771 ), 2 Win. HI. 703 ; 00 E. E, 447. 

1245 . — — Not where no avowry.] — No inquiry 
for deft, in replevin where there is no avowry.-— 
Durham v. Price (1728), Cooke, Pr. Cas. 42 ; 125 

E. R. 040. 


Recovery of damages sole remedy.] — See No. 1113, 

ante. 

New trial after small damages awarded.] — See 

Sub-sect. 4, F. ( j ), ante. 

(1) Costs. 

See, now, R. S. C., Ord. 05. 

Security for costs .] — See Sub-sect. 4, F. (g). 

1246. Defendant partly successful — May be 
awarded costs in part.] — Winnard v. Foster 
(1691), 2 Lut. 1190 ; 125 E. R. 600. 

Annotation : — Distd. Holroyd v. Brearo (1820), 4 B. & Aid. 43. 

1247. .] — Where some issues in re- 

plevin are found for pltf., which entitle him to 
judgment, & some for deft., deft, must be allowed 
the costs of the issues found for him out of the 
general costs of the verdict, unless the judge certify 
that pltf. had probable cause for pleading the 
matter on which those issues are joined. - 1 )odt> v. 
JoDDREi.i. (1788), 2 Term Rep. 235 ; 100 E. R. 128. 

Annotations : — Consd. Duberley v. Pago (1788), 2 Term Kep. 
301. Refd. Cook v. Green (1814), 1 Marsh. 234 ; Bird v. 
Higginson (1830), 5 Ad. & El. 83 ; Partridge v. Gardner 
(1849), 4 Exch. 303. 

1248. Several issues.] — In replevin, 

deft, pleaded that the goods belonged to himself & 
others, as assignees under a commission of bkpt. 
lie also avowed taking the goods as a distress for 
rent arrear : — Held: (1) verdict for pltf. on the 
issue joined on the plea, & for deft, on the avowry ; 
(2) deft, would not he allowed costs on the issue 
found for pltf. — Middleton v. Mucjklow (1834), 
10 Ring. 401 ; 131 E. It. 050 ; sab nom. Emery 
v. Mitcklow, 4 Moo. & S. 263. 

1249. Costs of pleadings.] — If 

pltf. in replevin plead several pleas in bar, upon 
which issues are joined, & some issues are found for 
pltf. A some for deft., the latter is entitled to such 
costs of the trial as relate to the issues on which he 
has succeeded as well as to the costs of the plead- 
ings. — V ollum v. Simpson (1801), 2 Ros. & P. 368 ; 
12(5 E. It. 1331. 

Annotations : — Consd. Bird v. Higginson (183(5), 5 Ad. & El 


PART II. SECT. 19. SUB-SECT. 4.- 

F. (k). 

What damages arc recoverable,) 

Mif. may recover as damages the 
value of any of the property in deft.’s 
bauds at the time or issuiug the writ, 
to which pltf. proves his right, though 
not uotually replevied. — H oiston v. 
Lawson (1859). 17 U. C. P. 494.— CAN. 

h. . ] — L ewih v. Tkalk (1873), 

32 U. C. it. 108.— CAN. 

k. Damages for unjust de- 

tention.) — Deft, in replevin is entitled 
to damages for the unjust detention, 
& when the cause comes to trial the 
jury assess these damages, & they 
form part of their verdict. — F reeman 
v. Haiuunuton (18(53), 1 Old. 358. — 
CAN. 

l. Substantial damages. j — Sub- 

stantial damages may be recovered 
in replevin, though no special damage 
is alleged in the declaration.— F irth 
v. Fitzpatrick (18G6), 6 All. 348. — 
CAN. 

m. Distress unneces- 

sarily harsh or oppressive .] — The 
practice, generally, ns <o damages in 
actions of replevin is, that, where the 
goods are promptly returned, only 
sufficient Mill be given to recover the 
expense of preparing the replevin 
bond, but where the necessary dis- 
training acts in a manner unneces- 
sarily harsh or oppressive, substantial 
damages may be recovered. Where 
the sheriff was unable to replevy some 
of tho articles mentioned in the writ, 
by reason of their having been lost 
or eloigned by deft., pltf. was held 
entitled to recover their value as 
dumages ; tho count being in the 


detinet uh well as in tho detinuil . — 
Graham v. oVaixauiian, Russell r. 
O’Callauhan (1887), 11 A. R. 477. 

CAN. 

n. Sheriff's expenses.) — Ex- 

penses paid to tho sheriff in con- 
nection with tho safe keeping of 
property replevied are recoverable as 
dumages. where pltf. complains oidy 
of the last taking, ho cannot recover 
as ho might in trespass, for damages 
consequent on a find, taking, even 
when the first M r as illegal, or deft.’s 
subsequent conduct was such as would 
make him a trespasser ab initio. — 
McGowan v. Betts (1871), 2 Dug. 
90.— CAN. 

o. Failure of plaintiff to 

establish claim.) —Pltf. who replevies 
goods thereby undertakes an obliga- 
tion to pay such damages as doft. may 
suffer if pltf. falls to establish his 
claim. — S hkwczuk r. Brekko, 11918] 
1 W. W. It. 639 ; 13 Alta, L. II. 234 ; 
39 D. L. K. 588.— CAN. 

p. Nominal damages. J — Scott 

Dairy v. Ross, (19233 3 D. L. It. 1202 ; 
17 Sask. L. B. 207 — CAN. 

q. .] — The action of 

replevin is instituted to recover the 
possession of the goods distrained & 
nominal damages only. When sub- 
stantial damages have been recovered, 
the ct. will, on application, reduce the 
amount to four guineas. — B raman v. 
Shearman (1857), 9 Ir. Jur. 314). — IR. 

r. Damages for taking &' 

distraining — Not for consequential in- 
juries.}— -in an action of replevin the 
jury are only to decide on the damages 
for the taking & distraining, but on no 


consequential injury. — C umm v. Blake- 
ney (1821), It owe, 400. — IR. 

s. - — Not damages for unlawful 
taking . I — In replevin, the party can 
only have damages for the things 
distrained, not for an unlawful taking 
or vexatious mode of proceeding. — 
French v. Taafe (1835), 3 Ir. L. Bee. 
N. 8. 2(5.— IR. 

PART II. SECT, 19, SUB-SECT. 4.— 

F. (1). 

1246 i. Defendant partly successful — 
May be awarded costs in part.) — Jn 
replevin, where some of the issues are 
found for pltf., & others for deft., 
each party is entitled to the costs of 
tho Issues found in his favour.- 
Dickinson v. Kktchitm (1835), Her. 
120. — CAN. 

1246 ii. -.] — In replevin, 

deft, pleaded non cepit, & property in 
himself ; a verdict was found for deft, 
on the first issue, & for pltf. on the other : 
‘—Held : as the plea of non cepit went 
to the whole cause of action, deft, wa.- 
entitlod to the general costs of the 
cause, but not to the costs of any 
evidence except such as was provided 
to support that issue, & pltf. was 
entitled to tho costs of the other 
issue, & to have them deducted from 
deft.’s costs. — H oljl>erne-!8 v. Mc- 
Kendrick (1851), 2 All. 213.— CAN. 

1246 iii. .] —Deft, in re- 

plevin only allowed the costs of the one 
avowry on w'hich he had succeeded, 
although the arbitrator to whom the 
case has been referred at Nisi Prius 
had found, by his award, 46 issues for 
deft., with costs, & thirteen for pltf.. 
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83 ; Sponcer v. Hamcrton (1836), 4 Ad. & El. 413. Reid. 
Cooke. Green (1814), 6 Taunt. 5U4 ; Partridgo v. Gardner 
(1840;, 4 JbXCD. 303. 

1250. .] — If pltf. in replevin 

])leads three several issues, two of which are found 
for deft., & one for pltf. with the general costs, deft, 
is entitled to deduct thereout the costs both of the 
pleadings & trial of those issues which are found 
for him. — Cook v. Green (1814), 5 Taunt. 594 : 
1 Marsh. 234 ; 128 E. 11. 822. 

1251. .] — Where several 

pleas were pleaded under 4 & 5 Ann., c. 16, & one 
party obtained a verdict on some of the issues, 
entitling him to the general costs of the cause, ho 
was liable to pay the opposite party on the issues 
found for him, not only his costs of the pleadings, 
but his costs of preparing evidence on those issues. 
There was no difference in this respect between 
replevin & other actions. — Spencer v. Hamerton 
(1836), 4 Ad. & El. 413 ; 1 Har. & W. 700 ; 6 
Nev. <fc M. K. B. 22 ; 5 L. J. K. B. 114 ; 111 E. R. 
843. 

Annotations : — Apld. Newton v. Holford (1845), 1 C. B. 141. 
Refd. Bird v. Higginson (1836), 5 Ad. & El. 83 ; Partridge 
v. Gardner (1849), 4 Exch. 308 ; Callander v Howard 
(1850), 10 C. B. 290 ; Howell v. ltodbard (1850), 4 Excli. 
300, 


1252. Defendant successful — Costs in writ of 
error — Ordinary costs — Not costs of making dis- 
tress.] — In replevin, if judgment bo given for the 
avowant, ho shall not he allowed costs on a writ of 
error, though the judgment be affirmed, for he is 
not a pltf. within 3 Hen. 7, c. 10. — Cone v. Bowles 
(1091), 4 Mod. Rep. 3 ; 1 Salk. 205 ; 87 E. R. 230. 

Annotations Consd. 11. v. York City JJ. (1834), 1 Ad. & El. 

828. Refd. It. v. GlaHtonby (1737), Lee temp. Hard. 355 ; 

Golding v. Dias (1808), 10 East, 2. Mentd. Keniston v. 

Friskobaldi (1727), Fitz-G. 1 ; Met. Ity. v. Wilson (1871), 

L. It. 6 C. P. 370. 

1253. Replevin action discontinued by 

plaintiff.] — The person entitled to the rentcharge 
in lieu of tithes, who distrains under Tithe Act, 
1836 (c. 71), s. 81, is not entitled to an indemnity 
in lieu of double costs under Limitations of 


Actions & Costs Act, 1842 (c. 07), s. 2, if such 
person avows under I)istress for Rent Act, 1737 
(c. 19), s. 22, & pltf. discontinues his action of 
replevin. — Newnham v . Bever (1849), 8 C. B. 
560 ; 19 L. J. O. P. 129 ; 137 E. R. 627. 

1254. Entitled to “full costs.”]— The 

term “ full costs,** which occurs in 17 Car. 2, c. 17, 
s. 3, has the same meaning as ordinary “ costs.” 

In an action of replevin, in respect of a distress 
for arrears of a rentcharge, both pltf. & defts. 
had taken down the record for trial, & defts. 
obtained a verdict : — Held : sect. 3 of the above 
statute, which gives “ full costs ” to successful 
defts. in replevin, defts. were entitled to ordinary 
costs only, & they were entitled to the costs of 
taking down the record, but not to the costs of 
making the distress. — Jamieson v. Trevelyan 
(1855), 10 Exch. 748 ; 3 C. L. R, 702 ; 24 L. J. Ex. 
74 : 1 Jur. N. 8. 334 ; 3 W. R. 172 ; 156 E. R. 
642 ; previous proceedings (1854), 10 Exch. 269. 
Annotation : — Refd. Avory v. Wood, [1891] 3 Ch. 115. 

1255. Where one of two defendants succeeds.] — 

One of two defts. in replevin cannot have his costs 
upon acquittal. — Ingles v. Wad worth (1762), 
1 Wm. Bi. 355 ; 3 Burr. 1284 ; 96 E. R. 198. 

1256. Person not party to the record — Whether 
liable for costs.] — The ct. will not order a person 
not party to the record to pay costs in any action 
but ejectment, & in an action of replevin they 
refused to make such order at deft.’s instance, 
though it appeared that nominal pltf. had brought 
the action really to try a right to valuable minerals 
claimed by a third party against whom the 
application for costs was made, & pltf.’s attorney 
had declared on affidavit that lie acted solely on 
behalf of that party, who was real pltf. in the cause. 
The proper course where real pltf. or deft, does not 
appear on the record is, to move, while the cause 
is depending, that proceedings be stayed till 
security be given for costs. — Evans v. Rees 
(1841), 2 Q. B. 334 ; 1 Howl. N. 8. 338 ; 1 Gal. & 


without mentioning costs. — B ubkf. v. 
Ormsby (1841), 3 I. L. It. 288. — IR. 

t. Defendant successful.) — Where 
avowant successfully defends a roplevin 
suit, & subsequently institutes pro- 
ceedings on the replevin bond, he is 
entitled to lecover as part of his 
damages, the excess of solr. & client 
costs of bis defence, over & above his 
taxed party & party costs, in that 
action. Semble : the effect of It. S. O. 
1877, c. 50, s. 352, is to make Limita- 
tions of Actions & Costs Act, 184 2 
(c. 97), s. 2 (Imp.), as to costs in cases 
of replevin on a distress for rent in 
arrear, applicable to our practice. — 
Williams v. CTtow (1884), 10 A. Jt. 
301.— CAN. 

a. Whether certificate 'necessary — To 
obtain full costs. J — A certificate is 
necessary to obtain full costs in 
replevin as in other actions, though the 
affidavit Sc bond state the goods to ho 
worth a sum above the jurisdiction 
of the Inferior ots. — Ashton v . Mc- 
Millan (1861), 3 P. It. 10.— CAN. 

b. Sheriff *8 fees — Part of general 
costs of cause.] — Sheriff's fees, on 
executing a writ of replevin, being 
part of the general costs of the cause, 
are not taxable in the costs of opposing 
a rule to set aside the writ, as having 
been improperly issued. — M cGowan 
v. Betts (1871), (1825-1897), N. B. 
Dig. 202.— CAN. 

o. No affidavit before writ — 
Whether costs allowed.}— Where no 
affidavit is filed before the issue of the 
writ, & the writ is in consequence set 
aside, unless this ground is taken in 
the summons, no costs will be allowed. 
— McGregor v. McGregor (1897), 6 
B. C. R. 258.— CAN. 


d. Rent payable in grain — Agreement 
to pay half of grain grown on farm — 
Plaintiff replevying part of defendant’s 
goods.) — Pltf. was tenant of deft, 
under a written lease by which deft, 
lot to pltf. half a section of land for 
a term of five years. The rent pay- 
able under the lease was one-half of 
tho grain grown on the land, this half 
to be delivered to tho lessor at the time 
of threshing. Early in 1905, pltf. 
desired to purchase a horse. The 
owner would not take pltf.’s note 
unless payment was secured. Pltf. 
persuaded deft, to go on the note with 
him, he agreeing to give deft, an addi- 
tional one-quurter of tho grain to bo 
grown in 1905 as a security against 
payment of the note. The first page 
of tho lease was altered in pencil so 
as to read “ three -fourths share ” 
instead of “ one equal half share ** as 
it stood originally. Pltf. agreed to 
this & signed it in pencil. Copy of 
lease showed no other charge, but on 
deft.’a copy a further charge appeared 
on the second page which made three- 
quarters of grain deliverable at the 
time of threshing. When pltf. com- 
menced hio threshing in the autumn of 
1905 deft, appeared Sc demanded three- 
quarters of the grain. Pltf. agreed 
to give him half his share & enough in 
addition to pay the note which was 
falling due about that time. Deft, 
insisted^ on getting the three-quarters, 
& a dispute ensued Sc pltf. took legal 
advice. Deft, took three-quarters of 
the grain & the remainder stored for 
pltf. which he denied having received : 
— Held ; deft, had acted in an arbitrary 
manner 8c had exceeded his rights, 
but pltf. was wrong in replevying for 
such an amount of grain much of which 


belonged to deft. & ho extra expense 
was incurred, but pltf. might have 
chosen n more suitable action than 
replevin ; Sc ultf. must pay one-half 
of sheriff's bill & should receive one- 
half pltf.’s ordinary taxed bill of costH. 
— Rk’Hky v. Peak (1907), f» W. L. It. 
420. — CAN* 

e. Writ returned into different 
court — Costs of motion . to quash writ 
dimllowrd.]- — The rolo that this ct. 
will not interfere to quash a writ of 
replevin after it is returned Into another 
ct. being w’ell established, the costs of 
a motion to quash tho writ which had 
been returned, were given against deft. 

u. Power (1828), 1 Mol. 521.- - 

IR. 

f. Mistaken proceedings by plaintiff 
— Whether court will restrain defendant 
from recovering costs.) — Where II. 
distrained upon the lands of V. on 
account of rent charges alleged to 
be in orroar, but without the means 
of defending the distress at law, 8c 
Y. replevied & flJed his declaration, 8c 
was proceeding to have judgment 8c 
execution for his costs ; H. filed his 
bill to stop V.’s proceedings at law, 8c 
tor an account of tho arrears of the 
annuities, stating that ho was unablo 
to defend tho distress In consequence 
of outstanding terms, Sc of not having 
in his possession the annuity deeds 
which he believed to be in the pos- 
session of V ; 8c V. by his answer 
questioned H.’s equity, & denied having 
possession or power over the deeds. 
As it appeared that pltf. had clearly 
mistaken his course, the ct. would 
not continue tho common injunc- 
tion to the hearing to restrain deft, 
from recovering the costs which he 

C C 
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Distress. 


Sect, 19. — Illegal , irregular , and excessive distress 
and the remedies therefor: Sub-sect. 4, F. ( l ) 
(m) ; sub-sect. 6, A. (a) & 

Da v. 579 ; 11 L. J. Q. B. il ? 5 Jur. 1000 ; 114 
E. B. 131. 

Annotation : — Consd. Mobbs v. Vandenbrande (1864), 

4 B. & S. 904. 

(m) Appeals . 

/See County Courts Act, 1888 (c. 43), s. 120. 

1257. Value of goods below £20 — Necessity for 
appraisement.] — Smith v . Enright, No. 1241, ante. 

Sub-sect. 5. — Action for Damages. 

A. Illegal Distress. 

(a) In General. 

See Distress for Bent Act, 1737 (c. 19), s. 19. 

1258. Right of action.] — An action of trespass 
lies for making a distress if there was no right of 
distraining. — Moir v. Munday (1755), Say. 181 ; 
90 E. B. 845. 

Annotation : — Expld. Hutchins v. Chambers (1758), 1 Burr. 

579. 

1259. Against landlord- For act of bailiff — 
Effect of disclaimer.] -Hurry v. Btckman & Sut- 
cliffe No. 003, ante. 

1260. — - What is ratification.] — A land- 

lord who, knowing that it is alleged that his 
bailiff has tnade an illegal distress, retains the 
proceeds of the sale of things distrained, thereby 
ratifies the act of the bailiff, & if the distress was in 
fact, wrongful is liable to the tenant in damages. — 
Becker v. Riebold (1913), 30 T. L. B. 142. 

1261. For act of agent — Sufficiency of 

authority to agent.] — A warrant of distress was 
produced by pltf., purporting to be issued by the 
Holrs. of the landlords of certain property, the 
writing being in the hand of a junior partner of 
the firm. The solrs. had, on previous occasions, 
issued distress warrants in respect of other property 
of the landlords : — Held : not to be sufficient 
evidence of an authority by the landlords to 


distrain. — Jones v . Buckley (1838), 2 .Tur. 204> 
N. P. 

1262. .] — Expressions such as 

“ I know nothing about it, I left it all to my 
brother ; ” & by another deft., who, when served 
with notice of replevin, said only “ Very well ” ; 
held to be evidence of an authority given by them 
to distrain. 

The 'only question is whether the parties 
authorised the distress. The notice of replevin 
was served personally on all defts., & from the 
observations made by the parties on that occasion, 
all appeared to be perfectly aware of the proceed- 
ings taken. No person who was an entire stranger 
to the matter would say “ He left it to a brother ” ; 
or simply say “ Very well,” or “ He was glad ” 
(Marle, J.). — Botteley v. Rogers (1847), 8 
L. T. O. S. 550. 

1263. Ignorance of illegal act — Receipt 

of proceeds.] — Lewis v. Bead, No. 664, ante. 

1264. .] — Freeman v. 

Kosher, No. 665, ante. 

1265. .1— Green v. Whom, 

[1877] W. N. 130. 

1266. Joint liability.] — G auntlett?’. 

King, No. 312, ante. 

Sec , also , Sect. 10, sub-sect. 2, E., ante. 

1267. Against landlord’s broker— Authorised by 
landlord’s agent.] — T oplis v. Grane, No. 633, ante. 

1268. .] — Bennett v. Bayes, No. 

591, ante. 

1269. Against bailiff — Lodger’s goods distrained.] 

— Page v. Valijs, No. 434, ante. 

1270. ,] — Lowe v. Dorling & Son, 

No. 435, ante. 

j — See, now , Law of Distress Amend- 
ment Act, 1908 (c. 53), s. 2. 

1271. By administrator — Before grant of letters 
of administration.] — An administrator may main- 
tain trespass for the seizure of goods of the intestate 
between the death & the grant of the letters of 
administration. — T liarpe v. Stall wood (1843), 1 
Dow. & L. 24 ; 5 Man. & G. 760 ; 6 Scott, N. Jt. 


unavoidably Incurred by tho mistaken 
proceedings of pltf. — Hounahan v. 
ViZJfi (1838). 6 Ir. L. Bee. N. 8. 261.— 

IR. 

PART II. SECT. 19. SUB-SECT. 4.~ 

F. (m). 

g. Judgment as in 

Given in replevin action — Whether 
court wiU set aside.} — Judgment an In 
oobo of a nonsuit cannot be granted in 
replevin, Where Buck a judgment wob 
inadvertently granted, the nature of 
the action not having been stated, the 
ot, set it aside, notwithstanding tho 
omission of pltf.’s counsel to take the 
objection on the motion for the judg- 
ment. — M cGkkiian v . Hale (1857), 
3 All. 507.— CAN. 

PART IL SECT. 19, SUB-SECT. 5.— 

A. (a). 

h. Act of levying distress — Estops 
landlord from disputing ownership of 
goods distrained,}-— A landlord, when 
sued in trespass for an Illegal distress, 
is precluded by the distress from 
claiming the goods as his own under a 
prior bill of sale. — G ibbs v . Chawfohd 
(1851), 8 U. C. li. 155.— CAN. 

k. Distress by receiver — Subse- 
quent notice of prior incumbrance on 
goods for rent — Whether action by tenant 
against receiver for trespass. ] — The 
receiver in a cause distrained for rent. 
On the following day notioe was given 
by a prior incumbrancer that he 
claimed the rent, A three days after- 
wards the bailiff was withdrawn. The 
tenant whose goods had been distrained 
thereupon began an action of trespass 


against the receiver. The ct,, under 
the circumstances, restrained the 
notion. — S impson v. Hutchison (1859), 
7 Gr. 308.— CAN. 

l. Whether rightly raised by way 
of counterclaim — In action for recovery 
of land.] — In an action for the recovery 
of land & for mesne prollts : — field : 
a counterclaim for damages for illegal 
distress against, tho pltf. & his bailiff 
who executed the distress was good. — 
Dockhtader v. Pjtirps (1882), 9 P. R. 
204.— CAN. 

m. Distraining before rent due — 
No necessity to plead tenancy — When 
seizure made under colour of distress. J — 
In an action for taking a distress when 
no rent, was due, the declaration need 
not set forth any tenancy between 
the parties ; it is sufficient if it appear 
that the seizure was made under colour 
of a distress. — Stoddart r. Akpkrly 
(1842), 6 O. 8. 305.— CAN. 

n. Admissibility of parol 

evidence varying document — To show 
agreement to pay rent in advance — 
Whether eguitable plea admissible under 
general issue.] — In an action for illegal 
distress before the rent was due, 
evidenoe was tendered that the in- 
structions to draw the lease & the 
agreement of both parties was that the 
rent should be paid in advance : — 
Held : there being no equitable plea, 
such evidenoe was properly rejected. 
Sc an equitable defence was not 
admissible under the general issue by 
statute. — B rown v. Blackwell (1874), 
35 U, C. R. 239. — CAN. 

o. Document entitling de- 

fendant so to distrain- -Necessity for 


seal or consideration.] ~ D eft,, ut - 
tempted to Justify a seizure for rent 
under a warrant of distress, by pro- 
ducing a document signed by pltf., 
which purported to give him the right 
to seize pith's goods for rent before 
the rent fell due according to the lease. 
The judge found as a fact that this 
document was not sealed at the time 
of its execution, & no consideration 
was showm for pltf. executing it : — 
Held : it was a nudum pactum , & deft, 
could not justify under ft. — Brayfielp 
v. Cardiff (1893), 9 Man. L. H. 302, — 
CAN. 

p. Loss of right of action — 
Harrcd against executor six months 
after death of defendant.}— An action 
for wrongful distress does not survive 
against the exors. of deft, where deft, 
died more than six months after the 
act complained of. — B uchner v. Davis 
(1879), 5 V. L. K. 444.- AUS. 

q. Acceptance from bailiff of 

surplus proceeds of mle — Must be in 
condonation of wrong.] — In an action 
for wrongful distress, tho tenant had 
accepted from the bailiff the surplus 
of the proceeds of the Bale : — Held : 
no condonation of the wrong com- 
plained of tho payment having been 
neither made nor accepted in satis- 
faction or compromise of the injury 
suffered. — Robinson v. Shields 
(1864), 15 C. P, 386.— CAN, 

r. Conduct of plaintiff es- 

topping claim to be owner of goods 
distrained — What amounts io.j — Some 
of pltf.’s goods having been seized & 
sold along with those of bis wife under 
a distress warrant Issued by deft. 
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715 ; 12 L. .T. 0. P. 211 ; 7 .T. P. 400 ; 7 Jur. 492 ; 
134 E. R. 766. 

Annotations : — Held. Foster v. Bates (1843), 1 Dow. & L. 

400. Mentd. Welchman v. Bturgis (1849), 18 L. J. Q. B. 

211 ; Litchfield v. Beady (1850), 5 Exoh. 939 ; Barnett v 

Guildford (1855), 11 Excn. 19 ; In the Goods of Pryse, 

(1904) P. 301 ; Ocean Accident & Guarantee Corpn. v . 

Ilford Gas Co., [1905] 2 K. B. 493 ; Isaacs v. Hobhouso, 

[1919] 1 K. B. 398. 

1272. By assignee of bankrupt — Distress on sub- 
tenant — By landlord — For rent already paid to 
mesne lessee.] — Deft., a leaseholder, underlet to N. 
& put him in possession under an agreement to 
grant a lease when N. should have paid £1,200, 
which he was to do by instalments in three years, 
in the mean time paying rent at certain days to 
deft., subject to distress for non-payment. Deft, 
received rent from N. but omitted to pay the 
superior landlord, who distrained on N. for arrears 
due from deft. N. having become bkpt. : — Held : 
the damage incurred by this distress was a cause of 
action on which his assignees might sue. — Han- 
cock v. (Jaffyn (1832), 8 Bing. 358 ; 1 Moo. & 8. 
521 ; 1 Ij. J. 0. P. 101 ; 131 K. It. 432. 

Annotalions .‘—Reid. Chapman v . Bluck (1838), 4 Bing. N. C. 

187. Montd. Beckham v. Drake (1849), 2 II. L. Cas. 579. 

1273. Loss of right of action— Assignment of 

premises — Before distress.] — In an action for 
wrongful & excessive distress, deft, pleadod not 
guilty by statute : — Held : (1) this plea not only 
put in issue the wrongful act complained of, but 
also the tenancy itself, & the distress, & all 
matters of justification ; (2) where pltf. had 

assigned her interest in the premises before the 
date of the distress, hut still remained upon the 
premises, the person to whom her interest was 
assigned not having entered, she was there merely 
as the agent of such other person, & she therefore 
could not maintain an action for distress. — Nash 


v. Lucas (1807), 16 L. T. 610 ; subsequent pro- 
ceedings, L, R. 2 Q. B. 590. 

Annotation : — Consd. Crabtree v. Robinson (1885), 15 

Q. B. D. 312. 

(b) Measure of Damages. 

1274. Illegal entry — Forcible entry — Unfounded 
claim to property — Exemplary damages.] — Where 
in trespass for a forcible entry into a mansion- 
house under colour of making a distress for rent, & 
remaining there for three or four days, the defence 
was lib. ten. & a justification under a distress for 
rent, to enforce a claim to the property, for which 
there was not the slightest foundation & the jury 
gave £1 ,000 damages : — Held : a new trial would 
not be granted on the ground of excessive damages. 
— Bland v. Bland (1835), 1 Har. & W. 107. 

1275. Entry at night — Prevention of re- 

moval of goods — Actual damage.] — Lamb v. Wall, 
No. 457, ante . 

1276. Trespass ab Initio— Full value of 

goods without deducting rent.] — A ttack v . Bram- 
well, No. 692, ante. 

See, also , Sect. 10, sub-sect. 3, ante. 

1277. Taking privileged goods —Tenant’s fixtures 
— Severance not value.] — In trespass one count 
was for taking away “ goods, chattels, & effects,” 
& another for tearing away & severing “ fixtures 
& effects.” The pleas were the general issue, & 
two special pleas to the first- count, stating the 
tenancy of pltf. to one of dofts. at a certain rent, 
which being in arrear, they distrained the “ goods 
& chattels ” in that count mentioned. Replica- 
tion, similiter to first plea, <fe non tenuit to the 
other two. The jury found the tenancy to exist 
as thirdly pleadod : — Held : (1 ) on the issue taken 
in the replication the trespasses laid in the first 
count were after verdict covered by that special 


H. to his eo-deft., for tlio purpose of 
levying an amount duo by the wife for 
rent of certain premises, from which, 
before the seizure, all the Roods hud 
been romoved with the fraudulent 
intention of evading payment of the 
rent, pltf. brought this action for 
damages. When tho bailiff made the 
seizure, pltf. forbade him to do so, 
but he did not at any time inform II. 
or the bailiff that he claimed some 
of the goods to bo his ; & after the 
seizure his attorney wrote several 
letters to 11., demanding that the goods 
be given up. Sc referring to them as 
belonging to pltf. *8 wife. Counsel 
for defts. contended that. pltf. was 
estopped by his silence as to his owner- 
ship of some of tbo goods, & by the 
language of the attorney’s letters, 
from setting up the present claim : — 
Itcld : defts. had failod to prove that 
they had been induced to do anything, 
by reason of what pltf. had said or 
done, or omitted to say or do, & pltf. 
was entitled to rocover. — Mont- 
gomery v. Hkllyar (1894), 9 Man. 
L. B. 551.— CAN. 

s. What is court of competent 
jurisdiction— When distress amounts to 
trespass — Likely to cause breach of 
peace.] — In an action in the Supreme 
Ct. for damages for trespass arising 
out of the wrongful seizure of goods Sc 
chattels under a distress warrant pltf. 
recovered a sum within the jurisdiction 
of the county ct. : — Held : in a case 
of this nature where a trespass is 
liable to result in a breach of the 

{ )eace, an action in the Supreme ('t. 
s Justifiable & though the damages 
awarded come within' the county ct. 
jurisdiction the costs should be taxed 
on the Supreme Ct. scale. — Thompson 
v. Hull (1921), 70 D. L. B. 863 ; 30 
B. O. R. 358.— CAN. 

t. Security for costs — When 
ordered.] — Pltf. sued as lessee from her 
brother of certain goods, for damages 


for illegal distress. An action hud 
been previously brought by her brother 
in respect of the same distress against 
the same deft.. Sc had been dismissed : 
— Semble : in these elreumstanc.es 
security for costs might be ordered. — 
Denham v. Gooch (1890), 13 P. it. 
311.— CAN, 

a. Payment into court — To satisfy 
claim — Permitted. ] — Money may be 
lodged in ct. in satisfaction of an action 
on tbo case for an illegal distress. — 
Young v. Robinson (1841), 4 I. L. It. 
13.— IR. 

b. Whether plaintiff entitled to 
inspect defendant* s rent-books.] — Pltf., 
in an action for an illegal distress is 
not entitled, undor CJ. L. f\ Act, for an 
order for tho inspection of doft.’s rent- 
bookH. —Fitzgerald v. Christmas 
(1855), 5 I. C. L. U. 180.— IR. 

PART II. SECT. 19, SUB-SECT. 6.™ 

A (b). 

1276 i. Illegal entry — Trespass ah 
■initio — Pull value, of goods urithmit 
deducting rent.]—' The landlord in dis- 
training upon the tenant’s goods, whose 
rent was in arrear, was a trespasser 
ah initio :—Held : the tenant was 
entitled to recover the full value of tho 
goods. & not their value minus the 
rent due. — Chowlky v. Aptkd (1893), 
14 N. 8. W. L. li. 146.— AUS. 

o. Taking privileged goods — Tools 
of trade — Compensation for loss of 
employment resulting therefrom .] — In 
trespass for seizing & selling goods 
under an illegal distress, pltf. may 
recover not only the value of the goods 
distrained & sold, but also damages 
for being deprived of the use of them, 
it thereby he is thrown out of employ- 
ment, Sc in estimating the damages 
the jury have a right to take into 
consideration the circumstances in 
which pltf. was placed. Sc the difficulty 
of obtaining employment in his trade 


without tools, taken on illegal distress. 
— ItKILLKY V. MoMTNN (1871), 2 Pug. 
370. -CAN. 

d. No retd due — Value, of goods — 
Not in addition to anurunt realised by 
sale of goods.] — In an action for wrong- 
ful distress for rent before it, was due, 
there was no allegation In the state- 
ment of claim that the action was 
brought upon 2 Will. & Ma., sess. 1, 
o. 5, s. 5, nor that, tho goodH distrained 
were “ sold,” but merely an allegation 
that deft. “ sold, carried away the 
same Sc converted Sc disposod thereof 
to Ills own use ” ; nor was a claim 
made for double the value of the goods 
distrained & sold, within tho terms of 
the statute : — Held : the action was 
the ordinary action for conversion. Sc. 
the value, Sc not the double value, of 
the goods dlstrainod was recoverable ; 
& pltf. was not entitled to recover from 
deft, the amount received by him 
frora.tbe sale of pltf. ’a goods in addition 
to the value thereof : nor was deft. 
obliged to deduct tho amount so 
received by him from the rent which 
afterwards fell due. — Williams v. 
Thomas (1894), 25 O. II. 536.— CAN. 

e. Double, value..] — Where 

landlord levied wrongful distress when 
there was no rent due Judgment was 
given for double value of goods 
seized. — Webb v. Box (1009), 14 

O. W. B. 802 ; 1 O. W. N. 112 ; 19 
O. L. B. 540.— CAN. 

f. Payment by plaintiff to release 
goods wrongfully distrained — Value of 
goods.] — Where a tenant, to relieve 
his goods from an illegal distress, pays 
the amount of tho distress & recovers 
bis goods : — SemJtlt : in an action of 
trespass for the wrongful seizure, he 
is entitled to recover as damages, at 
least the value of the goods. — 
Mathkson v. Kelly (1875), 24 O. P. 
598.— CAN. 

g. No appraisement before distress 

C c 2 
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Distress. 


Sect . 19. — Illegal , irregular , and excessive distress 
and the remedies therefor: Sub-sect. 5, -4. (6) 

plea, though some of the articles taken were 
fixtures ; (2) pltf. was entitled to recover for the 
damage done to his house by severing his fixtures 
from it, but not for the value of them. — Twiog v. 
Potts (1834), 1 Or. M. & Jl. 89; 3 Tyr. 969; 
3 L. J. Ex. 336. 

Annotation : — Generally, Mentd. Mooro v. Tuckwell (1845), 

1 C. 11. 607. 

1278. Value to incoming tenant.]- 
Moore v. Drinkwater, No. 310, ante. 

1279. Other goods available — Seizure only 

— Actual damages sustained.] — Harvey v. 

Pocock, No. 1 090, ante. 

1280. Seizure & sale — Full value of 

goods.] — Keen v. Priest, No. 356, ante. 

1281. Goods pledged at pawnbrokers — Full 

value.]— Swire v. Leach, No. 279, ante. 

See , generally , Damages, Vol. XVII., pp. 130- 
136, & Distress for Rent Act, 1737 (c. 19), s. 
19. 

See,, also. Sect. 5. 

1282. No rent due — Actual damage sustained — 
Action by executrix.] — A. had his goods distrained 
on for rent, no rent being due, & was obliged to pay 
a sum of £9 1 3s. to procure the distress to be with- 
drawn. A. died <fc his extrix. brought trespass 
for the taking of the goods, <fe the declaration 
stated that the goods were detained till A. paid 
£9 13*. whereby his personal estate was dimin- 
ished : — Held : extrix. could only recover damages 
to the amount of £9 13*. Serhble: extrix. could 
not have received any greater amount if the 
declaration had been in any other form. — L ockier 
v. Paterson (1814), 1 Par. & Kir. 271, N. P. 

1283. Illegality & annoyance.] — 

Smith v. Enright, No. 1241, ante. 

Double value — Distress Act, 1689 (c. 5), s. 4.] — 
Sec sub-sect. 6, post. 

B. Irregular Distress. 

(a) In General. 

1284. Liability of landlord or broker.] — Child 
v . Chamberlain, No. 640, ante. 


1285. Proof of authority by landlord.] 

In an action for an irregular distress, the only 
evidence at all affecting K., the landlord, was that 
all defts. appeared by the same attorney, & deft.’s 
attorney had given pltf. notice to produce the 
notice of distress for rent due to K. ; & the 

managing clerk of deft.’s attorney, when he served 
it, had offered £10 to settle the action : — Held : 
this was not evidence to go to the jury as against 
K. — Orabb v . Killick (1834), 6 C. & P. 216. 

1286. Possession taken of premises.] — 

Etherton v. Popplewell, No. 752, ante . 

1287. Pleading — Name of person to whom rent 
due.] — In case for an irregular distress, it is neces- 
sary to state correctly to whom the rent distrained 
for is due ; & a variance in this respect is fatal. — 
Ireland v. Johnson (1834), 1 Bing. N. C. 162 ; 
4 Moo. & S. 706 ; 3 L. J. C. P. 303 ; 131 E. R. 
1080. 

Annotation .'— Retd. Yates r. Tearle (1844), C Q. B. 282. 

1288. Double costs — Distress for Rent Act, 1737 

(c. 19), s. 21.] — (1) Where two defts. in trespass 
sever in pleading, but plead the same pleas, all 
going to the whole action, Sc one succeeds upon all 
the issues, the other upon one only, such deft, is 
entitled to his separate costs of the issues on which 
he lias succeeded, & an aliquot part of the joint 
costs, unless the master is satisfied that, by reason 
of special circumstances, less ought to be allowed 
to either. Defts. in such a case having appeared 
by separate attorneys & counsel, but the attorneys 
being members of the same firm, Sc the briefs Sc 
evidence substantially the same, the master taxed 
the costs as if the parties had appeared by the 
same attorney. Admitted, that the taxation, in 
that respect, could not be disturbed. 

(2) A landlord sued in trespass for an irregular 
distress, & obtaining judgment against pltf. may 
recover double costs under above Act, though he 
has pleaded specially. — G ambrell v. Falmouth 
(Earl) (1836), 5 Ad. & El. 403 ; 2 Har. & W. 287 ; 
0 Nev. & M. K. B. 859 ; 111 E. R. 1218. 

Annotations: — As to (1) Apld. Cain v. Adams & Stanton 

(1836), 2 Har. & W. 288 ; Bartholomew v. Stevens & 

Edwards (1839), 7 Dowl. 808 ; Norman v. Climonsou 

(1842), 4 Man. & G. 243. 


levied -Nominal damages. ] — In 
for illegal distress, pltf. is ontitlod to 
Hiiooeed on showing that the*© was no 
such appraisement os the law directs, 
even (hough but for nominal damages. 
— Mauuirk v. Post (1835), 5 O. S. 1.— 
CAN. 

h. Distress levied off premises — 
Value of goods. J — Part of pltf.’s goods 
having been distrained for rent oil 
(.ho premises : — -Held : he might re- 
cover their value either iu trespass or 
trover. — H uhkinhon t\ Lawrence 
(1867). 26 U. C. K. 570.—- CAN. 

k. W hether damages awarded will 
he reduced as excessive.) — In trover & 
trespass for goods taken under an 
illegal distress, the value of the goods 
seized was proved to be about $450, 
but the jury gave a vordict for $700 : — 
Held: 14 ou the facts stated in the 
report of the caso, the damages were 
not excessive.— Walcott r. Stoijckkr 
(1866), 16 C. P. 555 — CAN. 

l. .] — Where in an action 

for illegal distress damages wore 
assessed by the trial judge generally 
in favour of several pltfs., whose rights 
& interests were distinct, 8c were 
apportioned equally between them by 
the Div. Ct., the Ct. of Appeal, while 
holding that one pltf. only was entitled 
to recover, reduoed the damages 
apportioned to him, being of opinion 
that such damages were excessive ; 
it appearing moreover, that in tho 


general assessment matters had been 
taken into consideration of which he 
was not entitled to complain. — 
Edmonds v. Hamilton Provident & 
Loan Society (1890), 18 A. It. 347.— 
CAN. 

m. .] — Action for illegal dis- 

tress. Deft, had procured a transcript 
of a div. ct. oxecution to be Issued in 
pltf.’s county 8c a pretended seizure 
made thereunder. He then had his 
bailiff seize pltf.’s goods, claiming rent 
was due by reason of uu acceleration 
clause in the lease providing that 
should the tenant’s goods be seized & 
taken in execution, tho next ensuing 
year’s rent should immediately become 
due & payable. Judgment was en- 
tered for pltf. for $764 damages 8c 
costs, upon the findings of the jury. 
The Div. Ct. reduced amount of 
damages to $464, with costs on High 
Ct. scale ; at option of pltf. he was 
given right to take a reference as to 
the amount of damages. — Jarvis v. 
Hall (1912), 23 O. W. B. 282 ; 4 
O. W. N. 232 ; 8 D. L. R. 412.— CAN. 

n. .] — Where power was given 

iu a lease to the lessor to distrain 
for rent seven days in arrear, 8c the 
lessor distrained for rent only six days 
in arrear, 8c the lessee in an action for 
damages for illegal distress obtained 
the verdict of a jury for £75, on a 
motion for nonsuit 8c to set aside the 
verdict r — Held : the express power in 
the lease impliedly negatived the com- 


mon-law right in tho lessor to distrain 
for rent immediately it was in arrear, 
8c the distress levied was therefore 
illegal ; & although the lessee had 

suffered no material damage by reason 
of the illegal distress, the damages 
assessed by the Jury were not exces- 
sive. — Leslie v. Stevens (1908), 27 
N. Z. L. It. 973.— N.Z. 

o. Sale under wrongful seizure — 
Vat us' of goods sold— Though subject 
to charge in favour of third person .} — 
In an action for an illegal distress 
pltfs. are ontitlod to recover the value 
of the goods sold, although they aro 
subject to a hill of sale by way of mtge. 
to secure a compromise which pltfs. 
have made with their creditors. 
Scmble : an unlawful sale of deft.’s 
goods by pltfs., whiob goods defts. 
were using in a particular way, gives 
defts. the right to demand the return 
of tho proceeds by way of damages. — 
Clark v. Green (1906), 1 E. L. R. 
552 ; 37 N. B. R. 525.— CAN. 

PART II. SECT. 19, SUB-SECT. 5.— 

B. (a). 

p. Liability of landlord or broker — 
Sale by mistake of third person’s goods — 
How liability established.) — Where there 
has been any irregularity in a distress, 
8c the chattels of a third person have, 
by the mistake of the agent selling, 
been sold, though they had not been 
seized, the landlord is not liable to such 
third persou, unless be authorised such 
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Part II.— Distress for Rent. 


(b) Measure of Damages . 

See , generally , Damages, Vol. XVII., pp. 130- 
130, & Distress for Rent Act, 1737 (c. 19). 

1289. Special damage necessary — Sale within 
five days.] — In an action for selling goods dis- 
trained before the expiration of five days, pltf . is 
not entitled to a verdict unless he proves actual 
damage. 

Qu. : whether under a count for taking an 
excessive distress under the statute of Marlbridge, 
pltf. can show that the amount of rent due was less 
than that distrained for. In an action for an 
excessive distress not averring that the sum 
distrained for was not due, with a count for 
selling before the expiration of five days, pltf. at 
the trial applied to amend by adding a count for 
distraining & selling goods to satisfy more rent 
than was due. The judge refused to allow the 
amendment on the ground that it was not a 
matter in dispute at the time of the commence- 
ment of the action : — Held : the amendment was 
properly disallowed. — Lucas v. Tarleton (1858), 
3 H. & N. 110 ; 27 L. J. Ex. 240 ; 30 L. T. O. S. 
309 ; 22 J. P. 228 ; 157 E. li. 409. 

.] — See No. 893, ante , No. 1290, post, 

1290. Value of goods less rent due.] — K ockjs v . 
Hills, No. 773, ante, 

1291. — — - Sale without appraisement.]— Where 
a distress is sold without the previous appraise- 
ment directed by Distress Act, 1089 (c. 5), s. 2, the 
party distrained on can only recover the value of 
the goods, minus the amount of rent due ; but may 
recover the special damage sustained by such 
illegal sale.— Riggins v. Goode (1832), 2 0. & J. 
304 ; 149 E. R. 155 ; sub nom, Briggins v. Goode, 
2 Tyr. 447 ; 1 L. J. Ex. 129. 

Annotation Refd. Rodgers v. Parker (1856), 18 C. B. 112. 

1292. .] — In case for selling goods 

under a distress, without appraisement, if the sum 
produced is less than the fair value to the tenant, he 
may recover the difference without any allegation 
of special damage. 

The measure of the damages to be recovered by 
pltf. is the difference between the amount of the 
rent discharged by the sale & the fair value to the 
tenant of the goods which have been sold. If the 
landlord sell fairly, for the best price which can be 
obtained, he will be protected if all his proceedings 
are regular, although the full value of the goods 
may not be obtained ; but until an appraisement 
is made, the landlord has no right to sell, but only 
to keep ; &, until sale, the tenant has a right to 
come in at any time & redeem his goods (Parke, 
3.). — Knotts v. Curtis (1832), 5 C. & P. 322. 

1293. .] — ( 1 ) In case for selling goods 


distrained for rent without appraisement, the 
measure of damages is the real value of the goods 
sold, minus the rent duo. 

(2) If a judge at Nisi Prius does not inform the 
jury what is the proper measure of damages on an 
issue on which it is admitted that pltf. is entitled to 
a verdict & to damages, the ct. will direct a new 
trial, although tho point was not taken by pltf.’s 
counsel at the trial.-— K night v, Egerton (1852), 
7 Exch. 407 ; 155 E. R. 1007. 

Annotation : — Mentd. Perron v, Monmouthshire Ry. (1853), 
11 C. B. 855. 

.] — See, now , Law of Distress Amend- 
ment Act, 1888 (c. 21). 

1294. Selling without notice of distress.] — 

Wititwortii v, Maden, No. 718, ante, 

1295. Sale of growing crops — Sale void.]— A 

tenant, whose standing corn & growing crops have 
been seized as a distress for rent before they were 
ripe, cannot maintain an action under Distress Act, 
1089 (c. 5), s. 28, against tho landlord or his 
bailiffs for selling same before fivo days, or a 
reasonable time, havo elapsed after the seizure, 
such sale being wholly void. — Owen v. Legh 
(1820), 3 B. & Aid. 470 ; 100 E. R. 734. 

Annotations : — Consd. Rodgers v. Parker (1856), 18 C. B. 112. 
Refd. Proudlovo v. Twemlow (1833), 2 L. J. Ex. Ill ; 
Beck v. Denbigh (1860), 29 L. J. C. P. 273. Mentd. 
Catchpole v. Ambergate, etc. Ry. (1852), 1 K. & B. 111. 

1296. Full value obtained.] — Where a land- 

lord seized & sold, under a distress for rent, growing 
crops, which were afterwards taken away by 
purchaser, & it appeared the crops were sold for 
the full value they would have fetched if sold at 
the proper time, & the rent proved to be due 
exceeded the amount for which the crops sold. In 
an action of trover brought by the tenant : — Held : 
he was entitled to nominal damages only. — Proud - 
love v, Twemlow (1833), 1 Or. & M. 320 ; 3 Tyr. 
200 ; 2 L. J. Ex. Ill ; 149 E. R. 424. 

Annotations: — Apld. Attack v. Bramwoll (1863), 3 B. & S. 

520. Refd. Rodgers v. Parker (1856), 18 C. B. 112 ; 
Chandler v. Doulton (1865), 3 H. & C. 553. 

1297. .] — Rodgers v. Parker, No. 

893, ante, 

1298. Wrongful impounding — Impounding of 
Distress Act, 1554 (c. 12).] — Anon. (1500), Beni. 
14 ; 73 E. R. 941. 

1299. .J — Patridge v. Emson 

(1601), Noy, 02 ; 74 E. R. 1030 ; sub nom. Part- 
ridge v. Naylor, Moore, K. B. 453 ; Cro. Eliz. 
480 ; Gouldsb. 145. 

Annotations: — Mentd. Child v. SandH (1693), 1 Salk. 31 : 
R. v. King (1712), 1 Salk. 182 ; Hardymun v. Whitaker 
(1748), 2 East, 573, n. 

1300. Consent of tenant to irregularity.]— 

Bishop v, Bryant, No. 739, ante. 


wale, or accepted tho proceeds, with 
full knowledge of what had bocu done. 
Where pltf. in an action for irregular 
distress Is not doft.’s tenant, he must 
prove special damage. — Peck v. Smith 
(1878), 4 V. L. R. 16.— AUS. 

PART II. SECT. 19 , SUB-SECT. 5.— 
B. (b). 

q. Special damage necessary — Dis- 
tress abandoned before goods removed.] 
—A distress of pltf. ’s goods was 
irregular in a number of particulars, 
among others as including goods which 
were not distrainable, & omission to 
give the notice required by the statute, 
but none of the articles were removed 
from the premises ; pltf. continued to 
use them as before, & tho distress was 
abandoned before anything had beeu 
8 °ld : — Held : to entitle pltf. to damages 
on account of the irregularities com- 
mitted, some substantial hurt or injury 
must be shown, resulting from the 
irregular proceeding, & in the abscnco 
of proof of actual damage, the trial 


judge erred in awarding damages to 
ltf., & his decision on this point must 
o reversed with costs. — Bkckhim v. 
Hickey (1905), 38 N. S. R. 55.— CAN. 

1291 i. Value of goods less rent due — 
Sale without appraisement .] — A mtge. 
contained the usual statutory coven - 
nants & a special clause provided for a 
tenancy at will at an annual rent equal 
to tho interest. The mtgor. remained 
in possession upon the execution of the 
mtge., had the right under tho provision 
for quiet possession until default, to 
enjoy the premises, but for no deter- 
minate period, & his tenancy there- 
under was a tenancy at will, & such 
provision was, therefore, not incon- 
sistent wfth an express tenancy at will 
at a half-yearly rent. There being a 
tenancy at will at a fixod rent, there was, 
as incident to it, the right to distrain, 
& the covenant for quiet enjoyment 
must be road as subject to sueh right. 
After the mtgor. had made default, his 
continuance in possession was still as 
tenant at will. After default, the 


mtgor., at the inslaiujo of the rntgoo., 
assigned his canity or redemption to 
his wife, & she took possession & 
agreed to apply tho proceeds of tho 
land to the payment of the mtge. : — 
Held : ( 1 ) this operatod as a new 

tenancy at will with the wife, who 
became liable for tho payment of tho 
rent as tho assign of hor husband with 
the assent of the mtgees., & her goods 
were, therefore, distraiuabio for the 
rent. So tho goods of tho husband 
might also be distrained as it was a case 
of real tenancy ; (2) defts. wore liable 
for selling the distress without appraise- 
ment or valuation : & tho measure of 
damages was tho real value of what was 
sold, minus the rent due. — P euo v. 
Independent ohdeh of Fohkhterh 
(1901), 21 C. L. T. 158 ; 1 O. L. li. 97.— 
CAN. 

r. Goods seized but not removed for 
five day 8 — Subsequent seizure & sale — 
Special damage .] — Trespass lies for a 
seizure & sale of goods whore they have 
been left on the premises after a 
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Distress. 


Sect . 19. — Illegal , irregular , and acceasivc distress 
and the remedies therefor : Sub-sect . 6, B. (6) d? 
0. (a).] 

1301. Set oil — Arrears of rent against damages 
awarded.] — A landlord, by his bailiff, distrained 
upon bis tenant for an arrear of rent ; the tenant 
brought trespass against the landlord & his bailiff, 
for an irregularity in the distress & recovered 
damages ; the bailiff being indemnified by the land- 
lord in respect thereof. The landlord then 
brought an action against the tenant for the residue 
of the rent in arrear which greatly exceeded the 
damages & costs recovered by the tenant ; but the 
action being defended could not be tried until 
the following assizes : — Held : the landlord & his 
bailiff could sustain a bill to have the damages 
& costs recovered by the tenant set off pro ianto 
against the arrear of rent due to the landlord & to 
restrain execution in the meantime. — H amp v. 
Jones (1840), 1) L. J. Oh. 258. 

C. Excessive Distress. 

(a) In General . 

See Statute of Marlbridge, 1207 (c. 4 ), & Law of 
Distress Amendment Act, 1908 (c. 53). 

1302. Right of action — Not at oommon law.] — 
Trespass lies not for entering & taking an excessive 
distress. — Lyne v. Moody (1729), Fitz. G. 85 ; 
94 E. R. 005 ; sub norn. Lynne v . Moody, 2 Stra. 
851 ; sub nom . Llsne v. Moody, 1 Barn. K. B. 184. 

Annotations : — Distd. Moir v. Muiiday (1755), Say. 181. 
Consd. Hutchins v. Chambers (1758), 1 Burr. 579. Reid. 
Cates v. Baylcy (1766), 2 Wils. 313. 

1303. Under Statute of Marlbridge, 1267 

(c. 4).) — An information does not lie against the 
lord of a manor for taking unreasonable distress ; 
but the remedy is by action on the above statute. — 
It. v. Lkginguam (1070), 2 Keb. 697 ; 84 E. It. 
439 ; sub nom . It. v. Lesingham, 1 Lev. 299 ; 
T. Baym. 205 ; sub nom . It. v. Ledginham, 1 
Mod. Bop. 71, 288 ; 1 Vent. 104. 

Annotation : — Mentd. R. v. Carlile (1831), 9 L. J. O, S. K. B. 
250. 

1304. — ■— — — .] — In trespass for taking an 
excessive distress : — Held : (1) pltf.’s remedy was 
in case, on the above statute ; (2) averia carucai 
may be distrained for a poor rate. — H utcuins v. 
W li ktakeu (1758), 2 Keny. 204 ; 96 E. It. 1150 ; 
sub nom . Hutchins r. Chambers, 1 Burr. 579. 

Annotations : — As to (1) Folld. Durrani r. Boys (1790), 6 
Term Rep. 580. Consd. Owens v. Wynne (1855), 4 E. & B. 
579. * Refd. Crowthor v. Ramsbottom (1798), 7 Term Rep* 
654 ; lludd v. Ravenor (1821), 5 Moore, O. 1*. 042; 
Baggo r. Mavvby (1853), 8 Exch. 641 ; Grunnell v. Weleh, 
11005] 2 K. B. 650. vis to (2) Apld. McGregor v. Clamp, 

1 1911] l K. B. 288; McCreagh v. Cox & Ford (1923). 
92 L. J. K. B. 855. Refd. Nargett v. Nias (1859), 1 
E. & E. 439. Generally, Refd. R. v. Newcomb (1791), 

4 Term Rep. 368 ; R. v. Wilson (1835), 6 Nov. & M. K. B. 
119. Mentd. Cortls v. Kent Water-Works Co. (1827), 

7 B. & C. 314. 

1306. Barred by recovery in replevin.] — 

A recovery in replevin is a bar to an action for an 
excessive distress. — P hillips v. Berryman (1783), 
3 Doug. K. B. 286 ; 99 E. R. 658. 

Annotations : — Mentd. Brunsden t\ Humphrey (1884), 
14 Q. B. I). 141 ; Goldrei, Foucard v. Sinclair & llussiun 
Chamber of Commerce in London, 11918] 1 K. B. 180. 


*306. Not barred by agreement for sale of 

distress.] — (1) Where a landlord has been guilty of 
an excessive distress, the tenant does not waive his 
right of action by entering into an arrangement 
with him respecting the sale of the goods seized. 

(2) When a landlord is about to make a distress 
he is not bound to calculate very nicely the value 
of the property seized ; but he must take care that 
some proportion is kept between that <fc the sum 
for which he is entitled to take it (Bayley, J,). — 
Willoughby v . Backhouse (1824), 2 B. & C. 82 i ; 
4 Dow. & By. K. B. 539 ; 2 L. J. O. S. K. B. 174 : 
107 E. R. 587. 


Annotations: — As to (1) Refd. Baylis v. Usher (1830), 

4 Moo. & 1*. 790. Mentd. Roo v. Mutual Loan Fund 

Assoou. (1887), 56 L. T. 631. 

1307. :] — (1) In an action for an 

excessive distress for rent, pltf. need not allege or 
prove the precise amount of rent due. 

(2) It is no bar to such an action, that between 
distress & sale of the goods distrained, the parties 
come to an arrangement respecting the sale. — 
Sells v . Hoarh (1824), 1 Bing. 401 ; 8 Moore, 
a J\ 451 ; 2 L. J. O. S. C. P. 56 ; 130 E. R. 162. 
Annotations : — As to (2) Apld. Willoughby v. Backhouso 

(1824), 4 Dow. & Ry. K. B. 539. Distd. Glynn v. Thomas 

' (1856), 11 Exch. 870. 

1308. - In an action for an exces- 

sive distress, with counts for selling without an 
appraisement & for less than the value, for not 
leaving over the surplus proceeds in the hands of 
the sheriff, according to the statute, there being no 
count for not paying the money over to pltf., nor 
for detaining it an unreasonable time, nor for 
money had & received to his use ; & the jury 
finding that the rent for which the distress was 
made was due, but that defts. seized to an unreason- 
able amount, blit that pltf. had authorised deft, to 
seize & sell the whole ; <fc the defence being, that 
the surplus having been paid over to a judgment 
creditor of pltf.’s under a garnishment order for 
the attachment of* the money obtained by the 
creditor in consequence of an intimation of the 
distress given to him by deft., & tho jury finding 
that this was a juggle, &, under the direction of 
the judge, giving a verdict for pltf. for the amount 
of the surplus proceeds ; the poslea was after- 
wards altered by entering a verdict for pltf., with 
nominal damages, on the first count, & for deft, on 
the others ; the payment over to the creditor 
under the garnishment order being held to have 
been a legal justification. The judge having 
entered the verdict for pltf. for nominal damages, 
the ct. discharged cross rules to enter it for deft., or 
for substantial damages. — Cross v. Ayres & 
ITokncastle (1858), 1 F. & F. 187, N. P. 

1309. Not barred by previous action for 

trespass — In respect of the same distress.] — In an 
action for an excessive distress, evidence that pltf. 
has, in respect of the same distress, brought 
trespass & obtained a verdict, is not admissible 
under the plea* of general issue by statute, nor 
seems admissible under any form of plea. — Bain- 
bridge v. Bourne (1840), 8 L. T. O. S. 185. 

1310. Not against auctioneer — Return of 

goods before sale.] — A., a tenant, owed rent to B., 


distress longer than five days, no person 
being in charge of them the seizure & 
sale for which the action is brought 
being subsequent to the five days alter 
tho first seizure ; but in such case the 
full value of the goods cannot bo 
recovered, but only special damages. — 
Thompson r. Marsh (1832), 2 O. S. 355. 

PART II. SECT. 19, SUB-SECT, 5.— 

C. (a). 

1 302 i. Right of action— JS ot at common 


lau\] — The declaration in an action for 
excessive distress alleged that pltf. held 
land as tenant to deft . at a certain rent ; 
that deft, wrongfully seized goods on 
t he premises as a distress for arrears of 
rent alleged to be due, viz., $311, & 
sold the same for the alleged arrears, 
whereas a small part only of the alleged 
rent, viz. $70, was in arrear. There 
was no allegation that more goods were 
taken or sold than were necessary to 
produce the rent actually due : — Held : 
the declaration disclosed no cause of 


action ; some rent being due, the 
distress itself was not a wrong, & the 
mere distraining & selling on a claim of 
more than was due was not actionable. 
— Preston i>. Simonds (1850), 1 Han. 
44.— CAN. 

1302 ii. .] — Distraining for 

a greater amount of rent than is due is 
not per se actionable. — Wakburton v . 
S*r. Ledger (1903), 37 1. L. T. 47. — 
IR. 
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his landlord $ B. distrained for more rent than was 
due, Sc removed the goods to the auction rooms of 
O. ; A. gave 0. notice not to sell, & 0. delivered 
the goods back to the person from whom he 
received them : — Held : as some rent was due from 
A. to B., C. was not liable to A. in an action of 
trover. — Whitworth v . Smith (1832), 5 0. & P. 
250 ; 1 Mood. & 11. 193, N. P. 

Annotation : — Distd. Russell v. Rider (1834), 6 C. & P. 418. 

1311. Goods seized — Owner not deprived 

of their use.] — Bayliss v . Fisher, No. 1337, post 

1312. Not sold.] — Where in a dis- 

tress for £9 9s. f goods to the value of £30 are 
seized : — Semble : pltf . can maintain an action of 
trespass, even though the goods were not sold, for 
the mere act of seizing so much more than was 
sufficient to satisfy his claim for rent. — Hooper v. 
Annis (1838), 2 J. P. 095. 

1313. Sale after action brought.] 

— In an action for excessive distress, & for seizing 
Sc taking pltf.’s goods, it was proved, that in the 
notice of distress certain figures, as well as other 
effects, were stated to have been distrained for 
rent ; Sc it was also proved that defts. had pub- 
lished a handbill containing a notice of sale by 
them of the whole of the effects, including fixtures, 
on the premises. Pltf. offered evidence of the 
sale ; but as the sale had not taken place until 
after action brought : — Held : the evidence was 
not admissible, although produced to show the 
intention of defts. to take the fixtures at the time 
of making the distress, since no such intention 
would alone constitute a cause of action. — Beck v . 
Denbigh (1800), 29 L. J. O. P. 273 ; 2 L. T. 151 ; 

0 .fur. N. 8. 998 ; 8 W. R. 392. 

Annotation : — Refd. role r. Cetcovlch (1880), 9 C. B. N. S. 

130. 

1314. — — Measure of excess.] — W illoughby 
v. Backhouse, No. 1300, ante. 

1315. .]— Semble : an action on the 

ruse does not lie against a landlord for distraining 
for more than the actual arrears of rent, unless the 
distress taken be of larger value than will satisfy 
the actual arrears. — W ilkinson v. Terry (1834), 

1 Mood. Sc K. 377, N. P. 

Annotation# : — N.F. Taylor v. Hcnnlker (1840), 12 Ad. & El. 

488. Retd. Tailored v. Leyland (1851), 15 Jur. 394. 

1316. .] — In case for an excessive 

distress, though the warrant of distress he for a 
greater sum that is really due, pltf. is not entitled 
to a verdict, unless the goods seized are excessive 
in regard to the sum really due. — Crowder v . 
8 elf (1839), 2 Mood. Sc R. 190, N. P. 

Annotations : Folld. Tancrod v. Leyland (1851), 16 Q. B. 

869. Reid. Lucas v. Tarleton (1858), 30 L. T. O. S. 389. 

1317 . .] — Where a landlord distrains 

for more than is due for rent, an action on the case 
lies at the suit of the tenant, though the goods 
distrained are of less value than the rent really due ; 
& it is no defence that, after distress Sc notice 
thereof, Sc before the sale, the landlord served a 
second notice on the tenant, stating the amount 
really due, Sc that the distress was taken for that 
amount only, Sc would be sold unless that amount 
was paid. — Taylor v. IIenniker (1840), 12 


Ad. Sc El. 4 88 ; 4 Per. & Dav. 242 ; 9 L. J. Q« B. 
383 : 4 Jur. 719 ; 113 E. It. 897. 

Annotations Overd. Tancrod v. Leyland (1851), 16 Q. B. 

6GD. Reid. Stevenson v . Newnham (1853), 17 Jur. 600. 

Mentd. Pryce v. Belchor (1846), 3 0. B. 58. 

1318. .] — Tancred v . Leyland, No. 

731, ante. 

1319 . ,j — ^ count alleged that pltf, 

held a workshop as tenant to deft, at a certain rent. 
Sc that deft, wrongfully seized divers goods of 
pltf., of the value of £30 as a distress for £13 10*., 
rent claimed by deft, to be in arrear. & deft, after- 
wards wrongfully sold the goods for the alleged 
arrears of rent, Sc costs ; whereas in fact only £9 
of the pretended arrears of rent so distrained for 
was in arrear : — Held : the count disclosed no 
cause of: action. — F rench v. Phillips (1850), 
1 II. Sc N. 564 ; 20 L. .1. Ex. 82 ; 2 Jur. N. 8. 
1169; 150 E. R. 1327; sub nom. Phillips v. 
French, 5 W. R. Ill, Ex. Cli. 

1320. .] — Glynn v. Thomas, No. 581, 

ante. 

1321. Allegation of malice.] — Steven- 

son v. Newnham, No. 735, ante. 

1322. Plaintiff must establish title to goods.] 

— Warner v. Cabbell (1850), 10 L. T. O. 8. 151. 

1323. Where sale does not realise rent due.] 

— Smith v. Asiiforth, No. 750, ante. 

1324. By whom action maintainable — Lodger.] 
— Fisher v. Aloar, No. 887, ante. 

1325. .] — A lodger, whose goods are 

taken under a distraint for rent, may maintain an 
action for an excessive distress, Sc> the remedy 
given by Statute of Marlbridge, J207 (c. 4), is not 
confined to the tenant. — 1 >avy v. Budkin (1819), 
13 L. T. O. 8. 214. 

1326. . .] — Goods of a tenant’s lodger 

being distrained along with the tenant’s, Sc sold 
first, after notice from the lodger. Sc the tenant’s 
goods turning out to he sufficient to satisfy rent Sc 
charges : — Held : the lodger was entitled to sue 
for an excessive distress. 

When a distress is sold, the seller must stop when 
he has sold enough to cover rent Sc reasonable 
charges (Martin, B.). — Wilkinson v. Ibbett 
( i860), 2 F. Sc F. 300. 

1327. Stranger —Joint action.] —In an 

action for an excessive distress for taking the goods 
of pltf., it appeared that of the goods taken, part 
belonged to pltf. Sc part to a third party : — Held ; 
the declaration might he amended by stating tho 
illegal distress to have taken place with respect to 
the goods of pltf. Sc of the third party, Sc pltf. 
would be entitled to recover some amount of 
damages, & the other party whose goods were 
taken would also be entitled to maintain ail action 
Sc recover damages. 

Semble : no joint action for excessive distress 
could be brought by pltf. Sc the third party. — 
Bail v. Mellor (1850), 19 L. J. Ex. 279. 

1328. — Person having use of goods — Without 
legal or equitable ownership.] — Pltf. was tenant 
Sc deft, landlord of a house occupied by the former, 
his wife, & a trustee. Goods therein had been 
assigned to the trustee on trust for pltf.’s wife. 


1314 i. Measure of excess. ] — 

Trespass will not lie against a landlord 
for distraining for more rent than is 
due, unless the goods seized Sc sold arc 
excessive with reference to the amount, 
due. — B e Grouchy v. Sivret (1890), 
30 N. B. H. 104.— CAN. 

131411. .] — Defts. distrained 

on pltf.’s goods for an amount largely 
in excess of the amount due. Pltf., 
having paid the excessive amount, 
demanded, sued to recovor it back with 
damages: — Held: pltf., having paid 


the excessive amount demanded, was 
entitled to recover it back with some 
damages, less tho amount of rent 
actually duo Sc expenses of the distress. 
— Netting v. Iiubley, Hublky v. 
Netting (1894), 20 N. 8 . II. 497.— CAN. 

1314 ill. .1 - When tho 

amount produced at the sale of goods 
distrained for rent, is slightly in excess 
of the rent duo, it is not an excessive 
distress. Sc no action will lie therefor. 
— Fitzgerald v. Long field (1854), 7 
Ir. Jur. 21. — IR. 


t. Necessity for tender of 

amount doe.] — The count alleged that 
H. held premises os tenant to defts. at a 
certain rent ; that pltf.’s goods being 
there, defts. wrongfully seized tho 
same, as well as all the tenant’s goods, 
as a distress for alleged arrears of rout, 
4401 , then claimed by defts.; sc after- 
wards sold the same for such arrears Sc 
costs, whereas only £38 was really due, 
for which one-llftb of tho goods would 
have sufficed, Sc the tenant's goods 
alone would have been more than 
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Distress. 


Sect. 19. — Illegal , irregular , and excessive distress 
and the remedies therefor : Sub-sect . 5, C. (a) & 
D. ; sub-sects. (5 & 7.] 

llent being in arrear to the amount of £9 only, deft., 
by his bailiff, distrained for £18 &> costs, seizing 
£100 worth of the goods. The rent actually due 
was tendered to the bailiff, with expenses, but 
refused, & he remained in possession until an 
undertaking was given on behalf of pltf. for pay- 
ment of the whole demand, & a part amounting to 
£2 7 s. was paid, whereupon the distress was with- 
drawn. Pltf. having brought an action for an 
excessive distress, & on the money counts, was 
nonsuited when the deed of assignment was 
produced at the trial : — Held : although he was 
neither the legal nor the equitable owner of the 
goods distrained, yet he had from his mere enjoy- 
ment of the use of them, a special property which 
entitled him to maintain the action. — Pell v . 
Whittaker (1871), L. R. 7 Q. B. 120 ; 41 L. ,7. 
Q. B. 78 ; 25 L. T. 880 ; 20 W. R. 317. 

Liability of landlord.] — See Sect. 10, sub-sect. 
2, E., ante. 

1329. Injunction to restrain execution by tenant 
on judgment — On ground of subsequent rent & 
claim for dilapidations.] — A landlord, against 
whom his tenant has obtained judgment in an 
action for excessive distress, is not entitled to an 
injunction to restrain proceedings upon the judg- 
ment on the ground that rent & dilapidation 
money have subsequently become due from the 
tenant in respect of the farm leased. — M aw v. 
Ulyatt (1801), 31 L. J. Ch. 33; 5 L. T. 251 ; 
20 J. P. 190 ; 7 Jur. N. R 1300 ; 10 W. It. 4. 

1330. Costs — Double costs under Distress for 
Rent Act, 1737 (c. 19), s. 21.] — Neither a certifi- 
cate from the judge, nor a suggestion on the roll, is 
necessary to entitle a deft, to double costs, under 
the above sect. — F iniay r. Seaton (1808), 

I Taunt. 210 ; 127 E. R. 813. 

Annotations; — Apprvd. Maberly v. Tittcrton (1841), 7 

M. & W. 540. Consd. Hoove v. Uibson, 118911 1 Q. B. (552. 

Reid. Dunbar v. Hitchcock (1814), 1 Marsh. 382 ; Wells v. 

Ody (1835), 2 Cr. M. &. It. 184 ; North Metropolitan Tram. 

Co. v. L. C. C., 1 1 898 J 2 Ch. 145. 

.] — See, also , No. 1288, ante. 

{h) Measure of Damages. 

See, generally , Damages, Vol. XVII., pp. 130- 
13(1. 

1331. Whether actual damage necessary — To 
recover nominal damages.] — In an action for an 
excessive distress pltf. is entitled to nominal 
damages, although he proves no actual damage. — 
Chandler v. Doulton (1865), 3 II. & C. 653 ; 
5 New Rep. 335 ; 34 L. J. Ex. 89 ; 11 L. T. 639 ; 

II Jur. N. S. 280 ; 169 E. R. 648. 

Annotation : — Hentd. The Walter D. Wallet, 11893] P. 202. 

1332. Nominal damages — If distress only suffi- 
cient to cover rent due.] — Clarke v. Holfokd, 
No. 122, ante . 

1333. Substantial damage— Irregularity in addi- 
tion to excess.] — Smith v. Ashforth, No. 756, 
ante . 

1334. Value of goods seized — Test of value.] — 

Wells v. Moody, No. 1102, ante. 


1335. Growing crops seized.] — Piqgott v. 

Birtles, No. 355, ante. 

1336. Extra costs of replevin.] — In an aetion^for 
a vexatious & excessive distress where pltf. 
received the taxed costs of his replevin on the 
distress : — Held : he was not entitled to recover, 
as damages, the extra costs occasioned to him by 
the replevin. — Grace v. Morgan (1836), 2 Bing. 
N. C. 534 ; 1 Hodg. 398 ; 2 Scott. 790 ; 5 L. J. 
C. P. 180 ; 132 E. R. 208. 

Annotations : — Mentd. Doe v. Filliter (1844), 13 M. & W. 47 ; 
Howard v. Lovegrove (1870), 23 L. T. 396. 

1337. Owner not deprived of use of property.] — 

In an action on the case for an excessive distress, 
it appeared that deft, had put a broker in posses- 
sion, but that still pltf. had not been deprived of 
the control of the property. The jury having 
returned a verdict for pltf. for £15, the ct. refused 
to set it aside. — Bayliss v. Fisher (1830), 7 Bing. 
153 ; 131 E. R. 59 ; sub nom. Baylis v. Usher, 
4 Moo. & P. 790 ; 9 L. J. O. S. 0. P. 43. 
Annotations: — Refd. Hooper v. Annis (1838), 2 J. P. 695 ; 
Chandler v. Doulton (1865), 3 H. & C. 553. Mentd. 
Mudhun Mohun Doss v. Uokul Doss (1860), 10 Moo. Iml. 
App. 563. 


D. Statutory Defences. 

Sec Distress for Rent Act, 1737 (c. 19), s. 2J, A 
R. S. O., Ord. 19, r. 12, & Ord. 21, r. 19. 

1338. “ Not guilty by statute ” — Effect of plea.] 
— The plea of not guilty “ by statute,** pleaded 
under Distress for Rent Act, 1737 (c, 19), s. 21, in 
an action for an excessive distress, puts in issue, 
not only the matter of justification, but the 
tenancy, & ownership of the goods. — Williams v. 
Jones (1841), 11 Ad. & El. 643 ; 113 E. R. 558. 
Annotation .-—Consd. Nash v. Lucas (1867), 16 L. T. 610. 

1339. .] — Eagleton v. Gutteridge, 

No. 132, ante. 

1340. -.]— Nash v. Lucas, No. 1273, 
ante. 


When plea available — Distress on 
goods removed from premises.] — Where goods 
are taken by way of distress for rent of the 
premises, chargeable with the rent, & an action of 
trespass is brought for the taking, deft, must plead 
the special matter in justification, & cannot give it 
in evidence under the general issue, under Distress 
for Rent Act, 1737 (c. 19). — Vaughan v. Davis 
(1794), 1 Esp. 256, N. P. 

1342. r .]— (1) Whether a land- 

lord can follow & distrain upon goods fraudulently 
removed from the premises the night before the 
rent became due, for the purpose of avoiding a 
distress ? 


(2) In trespass for taking goods where the 
defence is that they were taken as a distress for 
rent, having been clandestinely removed from the 
premises, this must be specially pleaded. — Fuu- 
neaux v. Fotherby & Clarke (1815), 4 Gamp. 
136, N. P. 

Annotations : — As To (1) Consd. Hand v. Vaughan & Duffleld 

(J§?5), L*l QY - & M - M - c - 15 L Refd. Harris t>. Thirkeli 
(1852), 20 L. T. O. S. 98. 

1343. 


No. 1002, ante. 

1344. 


.] — Postman v. Harrell, 
-In trespass for taking 


sufficient : — Held : the count disclosed 
no cause of action, for, as a count for 
distraining for more than was due, it. 
averred no tender of the proper sum, & 
though pltf. could make no tender, he 
coulu avail himself of one made by the 
tenant ; & if for excessive distress, 
it should have alleged distinctly that 
the distress was excessive & unreason- 
able, or that the proceeds were more 
thau reasonably sufficient. — H uskin- 
bon v. Lawrence (1865), 25 U. C. It. 

-CAN. 


, . , . action for 

training for more rent than is due 
cannot be maintained without a tender 
of the sum which is really due, & the 
excess paid cannot be recovered back 
as money had & received. — Owen i?. 
Taylor (1876), 39 U. C. It. 358.— CAN. 


a. - — . ] - Damages cannol 

be recovered for a for ai 

excessive claim without a tender of th< 
amount actually due. — McDouoall v 
Kerr (1908), 8 W. L. It. 528.— CAN. 


PART II. SECT. 19, SUB-SECT. 6.— 
C. (b). 

1337 i. Gamer not deprived of use of 
property .] — Where a pltf. in an action 
for excessive distress has not been de- 
prived of tho use of the goods dis- 
trained, he can only recover nominal 
damages. — R oach v. Martin (1875), 
1 V. L. It. 41.— AUS. 

1337 ii. .] — Nicol v . Brasher 

(1883), 9 V. L. It. 270.— AUS. 
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goods, the defence under Distress for Rent Act, 
3837 (c. 19), s. 3, that the goods had been seized 
after having been fraudulently removed to prevent 
a distress for rent, cannot be gone into unless 
specially pleaded ; but where, in trespass against 
a landlord & his broker for taking goods, there was 
no evidence against the landlord, & this defence 
was opened but could not be gone into, as Not 
guilty “ by statute ” was the only plea, the judge 
would not certify, under 8 & 9 Will. 3, c. 11, s. 1, 
that there was reasonable cause for making the 
landlord a deft., in order to deprive him of his 
costs. — Spencer v. Harrison (1846), 2 Car. & Kir. 
429, N. P. 

Anrwtatinn : — Refd. Wakeman v. Lindsey (1850), 14 Q. II. 

025# 

1345. — — .] — Trespass for breaking 

& entering pltf.’s house & seizing his goods. 
Plea, that T. held a house as tenant to P., that the 
rent was in arrear, that the goods being the goods 
of T. were fraudulently <fc clandestinely carried off 
by him from his house to prevent a distress, & were 
with pltf.’s consent placed in pltf.’s house, where- 
upon deft, as bailiff of P. seized the goods as a 
distress. Replication, that the goods were not the 
goods of T., nor were they fraudulently & clan- 
destinely carried off by him, etc. '.—Held, : the 
replication was good. — Thomas v. Watkins 
(1852), 7 Excli. 630 ; 21 L. J. Ex. 215; 19 

JL. T. O. 8. 95 ; 155 E. R. 1101. 

Fraudulent removal generally, see Sect. 17, mile. 

1346. — Effect of plea on costs.! — Oambrjsix 
r. Falmouth (Earl), No. 1288, anfe. 


Sujj -sect. 6. — Action for Double Value. 

tfec Distress Act, 1689 (c. 5), s. 4, & Distress for 
Rent Act, 1737 (c. 19), 

1347. General rule.) — In case upon the Distress 
Act, 1689 (c. 5), s. 4, for double value, for dis- 
training, no rent being due, the jury ought to be 
directed, if they find for pltf., to give damages to 
double the amount of the value of the goods. — 


Masters v. Farris (1845), 1 0. B. 715 ; 135 E. R. 
723. 

1348. When maintainable — Distress made after 
unsatisfied judgment for rent — Test of value.] — 
Potter v . Bradley & Oo. (1894), 10 T. L. R. 445. 

1349. Against whom maintainable — Not against 
holder of bill of sale — Removing goods comprised 
in bill with tenant’s consent.] — Tomlinson v. Con- 
solidated Credit & Mortgage Corpn., No. 1008, 
ante . 

1350. By whom maintainable — Only by owner 
of goods distrained.] — Chancellor v. Webster, 
No. 560, ante . 


Sub-sect. 7. — Action for Trover or Detinue. 

See Distress for Rent Act, 1737 (<*. 19), s. 19, cfc, 
generally , Trover & Detinue. 

1351. Liability for conversion.] — If a party pay 
money in order to redeem his goods from a wrong- 
ful distress for rent, he may maintain trover 
against the wrongdoer. — Siiipwick v. Blanchard 
(1795), 6 Term Rep. 298 ; 101 E. R. 563. 
Annotation Mentd. Foulda v. Willoughby (1841), 1 Dowl. 

N. S. 86. 

1352. Retention of goods after rent & 

charges paid.] — West v. Nibbs, No. 602, ante, 

1353 . Sufficient tender before impounding.] 

— Loring v. Warburton, No. 594, ante. 

1354. Prevention of removal of goods by 

landlord.] — England v. Cowley, No. 460, ante. 

1355. Purchase by landlord of goods dis- 

trained.] — Plasycoed Colli fries Co., Ltd. v . 
P artridg E , .Tones & Co., Ltd., No. 900, ante. 

1356. Whether demand & refusal necessary.] — 
Where goods are distrained which are not liable, 
an action of trover may bo brought by the owner 
without a demand & refusal. — Ward v. Ventom 
(1797), Peake, Add. Cas. 126, N. P. 

1357. Action of trover —For irregular distress.] — 
Walter v. Rumball, No. 719, ante. 

1358 . . For excessive distress.] — Whit- 

worth v. Smith, No. 1310, ante. 


PART II. SECT. 19, SUB-SECT. 6. 

1347 i. General rule.] — In an action 
lot* wrongful distress, where the goods 
seized were the goodH of pltf., & not 
those of the lessee : — Held : pltf. came 
within 2 Will. & Mu., sews. 1, c. 5, s. 5, 
Jc was entitled to recover double the 
value of the goods seized, Sc. damages 
would bo assessed on that basis.- — 
Chodekkkr v . Harrison (1910), 15 
\V. L. li. 687 ; 20 Man. L. 1L 727. — 
CAN. 

b. Ilent must be reserved . ] — 

Deft, leased certain land to pltf. for a 
term, during which the latter was to 
make improvements, & at the expira- 
tion of the term the value of such 
improvements, as well as the amount 
of the rent, was to ho fixed by arbi- 
tration. Deft, having distrained for 
rent claimed to be duo : — Held : there 
being no lixed rent agreed upon, there 
was no right of distress. Sc deft, was 
therefore merely a trespasser & liable 
in damages to the actual value of 
the goods, but not to double their 
value, as it was not a case within 
2 Will. Sc Ma., sess. 1, c. 5, s. 5, which 
refers to the wilful abuse of the power 
of distress. iSemblc : that although 
there may be no rent in arrear until the 
same is fixed by arbitration, there can- 
not be said to he none due. — Mitchell 
r. McDtjffy (1880), 31 V. P. 266.— 
CAN. 

o. ^ — j u an ac tion for 

illegal distress, in which the judge who 
tried the case found that pltf. occupied 
the premises in question under an 
agreement with deft., by the terms of 


which no rent was payable by pltf. to 
deft., & that the distress was therefore 
illegal, upon which pltf. claimed double 
the vulue of the goods as damages, 
under 2 Will. & Ma., Ress. 1, e. 5, s. 5 : — 
Held : sect. 5. of the Act by reference 
to sect. 2, does not extend to a holding 
of land where there is no rent reserved. 
Sc pltf. was not entitled to double 
value. — McCahkilt, v. Hodd (1887), 
14 O. It. 282. — CAN. 

d. — - — Must be both seizure 
sale.] — The service by the tenant, 
after distress hut before sale, of a 
notice of set-off, pursuant to It. S. O. 
1887, c. 143, s. 29, of an amount in 
excess of the rent to which the tenant 
is entitled, does not make the distress 
illegal, & the landlord is not liable for 
“ double value ” for selling, under 
2 Will. Sc Mu., sess. 1, e. 5, s. 5, which 
requires both seizure & sale to be un- 
lawful. — Brillinger v. Ampler (1897 ), 
28 O. It. 368 — CAN. 

e. Jury must be left to find double 
damages.] — In an action for distraining 
when no rent was due, >vhere the case 
was left to the jury as an ordinary ease, 
without being expressly left to them to 
find double damages, Sc without their 
being apprised of the urovisions of the 
statute, the ct. refused to increase the 
verdict to, double the value of the 
goods distrained. — Shipman v. Gkay- 
DON (1856), 5 V. 1\ 465.— CAN. 

PART II. SECT. 19, SUB-SECT. 7. 

1364 i. Liability for conversion — Pre- 
vention of removal of goods by landlord.] 
— Pltf. had quitted possession of deft/s 


farm, of which he had been the tenant, 
though Ids term had not expired. Sc 
t here had been no legal surrender of it, 
but he had given notice of his intention 
to go. Sc deft., it appeared, was willing 
to get rid of him. Having removed a 
portion of his goods, he subsequently 
returned for some more of them which 
were locked up in a barn on the place, 
of which he had the key. Sc., on finding 
the outer gate of the farm locked, went 
to deft, who was close by, Sc requested 
him to open it Sc allow him to enter 
& get his goods, hut deft, refused cither 
to open the gate or allow him on the 
farm. Sc, although ho did not in 
express terms refuse to give up pos- 
session of the goods, the jury found 
that such was his intention, & that 
pltf. so understood him ’.--Held: this 
was not suilicieiit to constitute a con- 
version of the goods by deft, so as to 
support an action of trover, & there- 
fore replevfn would not lie. — Smalley 
v. Gallagher (1876), 26 (J. P. 531. — 
CAN. 

f. Action of trover.] — Trover will 
lie against a landlord for goods seized 
under a distress for rent. — Kudoell v. 
Fallan (1811), Ir. Cir. Rep. 61. — IR. 

1368 i. Kxcesstve distress .] — 

Trespass or trover will not lie upon a 
distress where there is some rent due. 
The action should he upon the case for 
excessive distress, or for not accounting 
for the surplus moneys realised or for 
not returning the balance of tne goods 
unsold. After distress any surplus 
moneys should be paid to the sheriff. 
Sc unsold goods returned or placed in 
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Sect. 19. — Illegal , irregular , and excessive distress 
and the remedies therefor: Sub- sods. 7, 8, 9, 
10 & 11. 20. Par* ///. 1 : Sub- 

sect. l.J 

1359. — — For Irregular sale.] — (1) Trover 
will not lie for goods irregularly sold under a 
distress, Distress for Kent Act, 1737 (c. 19), s. 19, 
having declared that the party selling should not 
be deemed a trespasser ab initio, & having given 
an action on the case to the party grieved by such 
sale. 


(2) The five days allowed before a distress can 
be sold, are inclusive of the day of sale. — W atxace 
v. Kino (1788), 1 Hy. Bl. 13 ; 120 E. R. 9. 
AmmlatiouH^ As to (1) Folld. Lyon v. Weldon (1824), 
fir ( ln? V ' i ' -r Consd. Whitworth v. Smith (1832), 5 O. & P. 
2A0. Apld. Ilodgcrn v. Parker (1856), 1 8 C. B. 112. Refd. 

? «?]f 8 / , i, G( i t,( L e (A?,? 2 )’ 2 Cr. & 364 : King v. England 

^ r* io < 2 ) R®M. Wilson v. Nightin- 

gale (181.)), .> L. 1. o. S. 51 ; Smith v. Wright (1861), 

O 11 < fit IN • oZl# 

Detinue In distress damage feasant.] — See Part 
Vll., Sect. 12, ante. 


Sub-sect. 8. — Injunction to Restrain Distress. 

See, generally , Injunction. 

1360. Terms upon which granted -General rule.) 

I he ct. ouglit not to interfere for the purpose of 

preventing a party from enforcing «- legal claim 
without securing to itself the means of putting him 
m the same* position, in the event of his turning 
out (o b<* right, as if the ct. had not interfered 
(Bono Tottenham, T.).— Sanxter r. Poster 
(1811), (Jr. & Ph. 302 ; 41 P. R. 500, L. (!. 

1361. Payment of rent into court.]— (1 ) An 

injunction to restrain a landlord from exercising 
the legal right of distress, will he granted only 
upon such terms & conditions as the ct. shall 
think just, under Jud. Act, 1873 (c. 0(5), s. 25, 
sub-sect. 8. 

(2) The terms <fc conditions which the ct. 
thought just & imposed on tenants who sought to 
restrain their landlord from distraining for certain 
rent until the determination of an action brought 
by them against him to try’ his right to the rent, 
w ere that an injunction should be granted for a 
fortnight, & continued only if the rent was paid 
into ct. Shaw v. Jersey (Pare) (1879), 4 C. P. D. 
359 ; 28 W. R. 112, V. A. 

Annotation* As io (1) Refd. Quartz Hill Consolidated Gold 

J hung Co. r. Beall (LVS2), 20 Ch. 1>. 5UI ; Bonnard r. 

Perryman, 11891] 2 Ch. 269. 

1362. Rent payable In advance — 

Agreement for lease.] — -Walsh v. Lonsdale, No. 
03, ante. 

1363. Hire purchase agreement — Engine 

afllxed to premises.] — English & American Mac- 
hinery Co. v . Clahk & Dean (1900), 44 Sol. Jo. 

4 39. 

1364. Party molested by distress— While action 
for land pending.] — Kidnere v. Harrison (1500), 
Cary, 48 ; 21 E. R. 20. 

1365. Not granted — When grant would involve 
stay of proceedings.] — Nichols v . Philips ’(1795), 
3 Anst. 030 ; 145 E. R. 991. 


1366. 


.] — The common injunction to 


slay proceedings at. law does not extend to distress 


lor rent.— H ughes v. Bing (1820), l j ac . & w 
392 ; 37 E. B. 425, L. 0. V- 

1867. Against assignee— Parol agreement 

between assignor & tenant — To apply rent towards 
debt for assignor.] — Gale v. Currie (1836), Don- 
nelly, 13 ? 47 E. R. 194. 


1358 , Distress by sub-lessor — After deter- 

mination of interest.] — Pltf. demised a number of 
small leasehold houses to deft., who, having com- 
mitted a forfeiture, pltf. re-entered & determined 
the lease. 

Deft, thereupon distrained on the tenants, <fc 
prevented pltf. taking possession & repairing, 
pltf. apprehended a forfeiture. 

Deft, had also, being insolvent, received the 
rents ; &, in consequence of his conduct, the 

property had become greatly depreciated, A some 
of the houses had been abandoned by the tenants. 

The bill prayed an account of the rents, an 
injunction to restrain deft, from receiving the 
rents & distraining, & the right might be deter- 
mined under the ct. : — Held : a general demurrer 
should be allowed. — Alois v . Fraser (1852), 15 
Beav. 215 ; 51 E. R. 519. 

1369. At instance of purchaser of land — 

Against vendor landlord — For arrears accrued since 
assignment.] — Where a vendor has executed a 
legal assignment of property to a purchaser, the 
(Jt. of Chancery will not, on application of the 
latter, interfere by injunction, to restrain the 
former from illegally distraining upon the tenants 
of the property assigned, for alleged arrears of 
rent accrued since the assignment. — Best c. 
Drake (1853), 11 Hare, 309 ; 21 L. T. O. 8. 193 ; 

1 W. R. 229 ; 08 E. 11. 1318 ; sub nom. Drake v. 


West, 22 L. J. Ch. 375. 

1370 . Where legal right to distrain exists — 

Collateral agreement not binding — On mortgagee 
of reversion without notice.J — A. agreed in writing 
to let a farm to B. The agreement reserved a rent 
payable at stated intervals, & provided that A. 
should put the premises in repair. B. alleged 
that, prior to the agreement being signed, A. 
promised, verbally, that if B. would take the farm 
the buildings should be put into a thorough state 
of repair, & that no rent should be demanded till 
this was done, & that on the faith of this promise, 
B. took the farm. A. afterwards mortgaged the 
premises to C., who gave to B. notice of the mtge., 
& that the principal & interest were in arrear & 
directed him to pay the rent to C. B. then set up 
the alleged collateral agreement, of which C. was 
previously unaware. C., after notice, distrained 
for the rent reserved by the written agreement, 
due before & after the date of his mtgoe. In an 
action by B. against C. for an injunction to restrain 
him from holding or selling the goods, & damages 
for improperly distraining, & against A. & C. for 
specific performance of the written agreement & 
the alleged parol agreement, the judge granted 
an interlocutory injunction restraining C. from 
remaining in possession & from selling for a 
certain time : — Held : the injunction ought not to 
have been granted, for that, assuming that the 
parol agreement existed, the mtgee. of the rever- 
sion, without notice, was not bound by it. Semble : 
a ct. of equity will not interfere with the legal 


some convenient place, with notice 
tbe tenant. — P ettit r. Kkuk (1H8 
6 Man, L. H. 1159.— CAN. 


g . — — t (foods returned after action 
brought - hr idea re of dmnages adm is- 
Mbtr.y—ln detinue if deft, plead the 
return, acceptance of the goods 
after action brought, evidence on the 
part °f pltf. to show their damaged 
statu after the commencement of the 


action is admissible. — M‘G rath v. 
Bourn K (1876), I. It. 10 C. L. 160.— IR. 


PART II. SECT. 19, SUB-SECT. 8. 

h. General rule.] — An injunction 
may be granted to restrain a landlord 
from distraining under a lease. — 
Hiiaiipk v. Abo.vky (1910), 19 

S. It. N. S. W. 96.— AUS. 


k. When granted — Distress illegal.] 


— In an action for illegal distress 
by a landlord & his bailiffs of pltf.’s 
goods for rent : — Held : there was no 
rent due when the distress was made ; 
& an interim injunction restraining 
defts. from proceeding upon the dis- 
tress was made perpetual, nominal 
damages were awarded to pltf., & 
defts were ordered to pay his costs. — 
Wright v. Fitzpatrick (1014), 27 
\V. L. R. 738.— CAN. 
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Part III.— Distress for Rates. 


right of distraint by the owner of the reversion for 
the rent due to him on the contract of tenancy, 
even where the distraint is for more money than 
is due as rent. Qu. : whether evidence of a prior 
agreement that no rent shall be paid till a certain 
act has been done by the landlord can be given 
when there is a written agreement of tenancy 
reserving a rent at stated intervals. — Carter v. 
Salmon (1880), 48 L. T. 4.90, 0. A. 


Sub-sect. 9. — Summary Proceedings in Special 

Cases. 

Within Metropolitan Police District.] — See 

MetrQpolitan Police Courts Act, 1839 (c. 71), s. 39. 

Wearing apparel, etc., under £5 .] — See Law of 
Distress Amendment Act, 1888 (c. 21), s. 1, & 
Sect. 5, ante . 

Agricultural holdings.] — See Agricultural Hold- 
ings Act, 1923 (c. 9). 


Sub-sect. 10. — Rescue. 

Sec Nos. 2, 440, 58(5, 1044, 1052, 1053, 1050, ante . 


Sub-sect. 11. — Recaption. 
See Nos. 1070, 1071, ante. 


Sect. 20. — APPEAL. 

1371. From county court — Agricultural Hold- 
ings Act, 1883 (c. 61), s. 46.] — An appeal lies from 
a decision of a county ct. judge in the matter of a 
dispute heard & determined by him under Agri- 
cultural Holdings Act, 1883 (c. 01 ), s. 40, under the 
general powers of appeal contained in County 
Courts Act, 1807 (c. 142). s. 13. — Hanmer v. King 
(1887), 57 L. T. 307 ; 51 J. P. 801 ; 3 T. L. It. 520, 
D.O. 

Annotation : — Expld. Wilkinson u. Jaggar (1887), 58 L. T. 

487. 

See, now , Agricultural Holdings Act, 1923 
(e. 9), s. 30. 


Part III. — Distress for Rates. 


Sect. 1.— POOR RATE AND SUMS RECOVER- 
ABLE AS POOR RATE. 

Sub-sect. 1. — Power to distrain. 

See, generally , Poor Law ; Rates & Rating. 

See Poor Relief Act, 1001 (c. 2) ; Poor Relief 
Act, 1743 (c. 38). 

1372. Overseers — On goods of colleague.] — The 

goods of one churchwarden are liable to be seized 
under a distress made by order of the other church- 
warden & the overseers for a poor rate due from 
him, where the rate has been legally demanded, & 
payment of it refused ; but if such churchwarden 
lias charged himself in his account with the rate 
as received, to apply it to parochial purposes, the 
justices, who act judicially in such cases, in the 
exercise of their discretion, may refuse to grant 
a warrant. 

Where a party was elected to be assistant over- 
seer of the poor of a parish by the vestry, under 
Poor Relief Act, 1819 (c. 12), s. 7, & was appointed 
assistant, by the warrant of two justices, to per- 
form the duties of overseer, but the resolution of 
the vestry electing him did not specify the duties 
to be performed by him : — Held : this was an 
appointment within the statute ; for though it 
did not in express terms yet it did by necessary 
implication, specify the duties to be performed, as 
it necessarily implied that the parishioners, by 
electing him, meant him to be assistant overseer, 
in all respects, & to perform all the duties of an 
overseer. 

PART II. SECT. 20. 

l. Defendant in replevin action sue * 
cessfid — Whether court will stay pro- 
ceedings pending appeal — Plaintiff 
endeavouring to prevent defendant — 

Obtaining return of vessel .] — Drifts, 
having succeeded in replevin, brought 
against them for a schooner, pltf . served 
notice of appeal, & applied to stay 
proceedings for a month to perfect his 
security, so that defts. might not in 
the meantime obtain a return of the 
vessel. The ct. refused to interfere. — 

Scott v. Cirveth (1801), 20 U. V. R. 

435.— CAN. 

m. Identity of interest of sheriff & 
bailiff — Damages against officer at 
nominal sum — Whether new trial 
granted .] — A sheriff is identified in 
interest with his bailiff Sc liable for 


A warrant of distress directed the officer to levy 
the sum of £28 5ar. 5 J d., the amount of a poor rate, 
& also the further sum ll.s. GJ., for costs incurred, 
making in the whole the sum of £28 10*. lljc/., 
together with the reasonable charges of taking & 
recovering the said distress. The goods seized 
under the warrant were replevied, <te defts. made 
cognisance, justifying the seizure of the goods 
only under Poor Relief Act, 1001 (c. 2), s. 19 : — 
Held: the distress was not illegal, as defts. did 
nothing but what they could justify under the 
warrant, of distress for the poor rate alone. — 
Skingley v. Surridge (1843), 11 M. <fc W. 503 ; 
12 L. ,T. M. O. 122 ; 1 L. T. O. S. 147, 170 ; 7 
J. P. 515 ; 7 Jur. 773 ; 152 E. R. 904. 

Annotations : — Mentd. Points v. Attwood (184 8), 6 G. B. 38; 

It. v. Salop J.l. (18(54), 11 L. T. 416 ; It. v. Hhoploy (1888), 

22 Q. B. D. 96. 

1373. Succeeding those making the rate — 

Recovery of arrears.] — Poor Relief Act, 1744 (c. 
38), s. 11, does not restrict the power conferred by 
1*001* Relief Act, 1001 (c. 2), s. 4, to overseers 
immediately succeeding those by whom a poor 
rate is made ; but any overseers, subsequent to 
those making the rate, are still entitled to procure 
a distress warrant from justices to enforce payment 
of arrears of the rate by defaulters.— East Dean 
Overseers v . Everett (1801), 3 E. & E. 574 ; 30 
L. J. M. O. 117 ; 3 L. T. 700 ; 25 J. P. 505 ; 7 
Jur. N. S. 124 : 9 W. R. 312 ; 121 E. R. 558. 

1374 . Mistake in original 

demand.] — By Public libraries Act, 1855 (c. 70), 

leased to a tenant for bin own private 
purposes, was liable to taxation, & 
the corpn. might distrain for such 
taxes. — He n a no v. London City 
(18610, 28 U. G. R. 457.— CAN. 

o. Tares not included in 

enforcement return.] — The town is 
entitled to proceed by way of distress 
to recover taxes properly assessed 
subsequently to & not included in tho 
tax enforcement return. — Smart 
Hardware (Jo. & Smart v. Mklfout 
(1616), 34 W. h. R. 475 ; 10 W. W. H. 
638— CAN. 

p. Whether right passes to 

lessor — On payment of taxes payable by 
lessee.] — In a lease of land, a yearly 
rent was reserved, & the lossee cove- 
nanted to pay tho rent & all taxes 
charged upon the demised premises 


whatever the latter does under colour of 
the writ. Pltf., assisting a person acting 
as bailiff under a landlord’s distress war- 
rant, attempted to remove some grain 
which was at the time under seizure by 
deft, as sheriff's officer, & was arrested 
by deft. : — Held : the sheriff was 
liable for tho act of his officer. The 
jury having assessed the damages 
against the officer at a nominal sum : — 
If elf l : a new trial would not he gran tod 
& judgment would be entered against, 
his co-dqft., tho sheriff for a like 
amount. — Gordon v. Rumble (1892), 
19 A. U. 440.— CAN. 

PART III. SECT, 1, SUB-SECT. 1. 

n. City corporation — For taxes due 
on its mm land —Ijnxrd to tenant.] 
— Held : laud owned by a city, but 
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•I, ], — Poor rate and sums recoverable as poor 
rate : Sub -sects. 1 & 2.J 

s. 13, the expenses of carrying the Act into execu- 
tion in any parish are to be paid out of a rate to be 
made & recovered in like manner as a poor rate, 
except that persons occupying certain specified 
kinds of land , not including land used for the 
purposes of a railway, are to be rated in respect of 
one-third only of the net annual value. A rate 
having been made in pursuance of that sect, a 
railway co. occupying land in the parish were 
correctly rated in the rate book at their full net 
annual value, but owing to a mistaken belief on 
the part of the overseers that the co. had been 
incorrectly so rated, & that the land in question 
was within the exemptions in the Act, a demand 
note for one-third only of their full share of the rate 
was sent to the co., who paid no more than such 
third accordingly. In each of the three succeeding 
years, similar demand notes for one-third only 
were sent to & paid by the co., notwithstanding 
that they continued to be correctly rated in the 
rate book at the full net annual value. In the fifth 
year the then overseers discovered the mistake, & 
sought to recover from the co. the unpaid two- 
thirds for each of the four preceding years, as 
arrears under Poor Relief Act, 1744 (c. 38), s. 11 : — 
Held : the money sought to be recovered was 
arrears within above sect., & the overseers were not 
estopped from recovering it by reason of the 
delivery of the incorrect demand notes by their 
predecessors. — U. v . Blenkinsop, [1892] 1 Q. B. 
43 ; 01 L, J. M. G. 45 ; 0(5 L. T. 187 ; 50 J. P. 
240 ; 40 W. It. 272, D. O. 

Annotation .-—Reid. 0111 r. Mollor (1923), 87 J. P. 190. 

1375. Appointment for several districts of 

a parish — Poor Law Relief Act, 1601 (c. 2).] — 
Though a palish had at no time antecedent to the 

cars 1773-5 had the benefit of the above Act, 
ut had always had five overseers of the poor 
appointed separately, two for one district, two 
for another, & one for a third ; yet two of the 
districts having agreed in 1773 to act together, to 
which the third acceded in 1775, & there having 
been but four overseers since that period who 
had been appointed for the whole parish : — Held : 
such agreement at the time, acted upon for thirty 
years past, was proper evidence for the jury to 
decide that the parish could in fact enjoy the 
benefit of the above Act, & consequently a distress 
levied for a poor rate made by the overseers con- 
jointly appointed for the whole parish was legal. — 
Lane v, Coiuiam (1805), 7 East, 1 ; 3 Smith, K. B. 

1 ; 103 E. 11. 1. 

1376. Warrant executed by deputy.] — The 

overseer of the poor of a township may execute by 
deputy a warrant of justices. directed to him to 
levy a rate. 

To a declaration for breaking & entering pltf.’s 
house, & converting his goods, deft, pleaded that 
pltf.’s house was situate in a township in which a 


poor rate had been made ; that pltf. omitted to 
pay the rate, & that the churchwardens & over- 
seers of the township applied to two justices, who 
issued a warrant to the overseers & constables of 
the township, directing them to levy the amount, 
& also (5s. costs incurred by the churchwardens & 
overseers. The plea then justified the trespasses 
under the warrant by servants of the overseers. 
Replication, a tender before distress of the amount 
of the rate, omitting the costs: — Held: (1) the 
replication was bad ; (2) the plea was good, the 
justification by deft, as servant of the overseer being 
sufficient on general demurrer ; (3) the costs of the 
churchwardens were properly inserted in the 
warrant, as they, together with the overseers, 
were the persons who had applied for the warrant, 
within Distress for Rates Act, 1849 (c. 14), s. 1. — 
Walsh v. Southwouth (1851), 6 Exch. 150 ; 
2 L. M. & P. 91 ; 4 New Sess. Gas. 546 ; 20 L. J . 
M. C. 165 ; 16 L. T. O. S. 391 ; 15 J. P. 452 ; 
155 E. R. 492. 

Annotation : — As to (2) Reid. Bukor v. Widks (1904), 20 

T. L. It. 382. 

Privilege of servant of ambassador.J — See Con- 
stitutional Law, Vol. XI., p. 540, No. 435. 

1377. Liability of personal representative of 
deceased ratepayer.] — An administrator is not liable 
to pay the poor rate, for intestate ; at least it is 
not distrainable without summons. — Stevens v. 
Evans (1761), 2 Burr. 1152 ; 1 Wm. Bl. 284 ; 97 
E. R. 761. 

Annotations : — ExPld. Underhill v. ElUooinbo (1825), M’Cle. 

& Yo. 450. Reid. Jones v. Bubb (1868), 1 Hop. & Colt. 

128 : Danby v. Watson (1877), 46 L. J. M. C. 179. Mentd. 

Phillips v . Britannia Hygienic Laundry Co., [1923] 1 
. K. B. 539. 

1378. Agreement to refer assessment to arbi- 
trator — Refusal to abide by award.] — A vestry, con- 
stituted under Vestries Act, 1831 (c. 60), but 
exercising powers under a local Act, which gave 
them all the authorities of a public vestry, made a 
poor rate whereby certain amounts were charged 
upon a railway co. in respect of various properties 
within the parish. By the local Act, a party 
aggrieved by any assessment might appeal to the 
vestry at any meeting within one month after 
demand of the rate, & they might give relief ; & 
applt., if not satisfied with their determination, 
might, at any time within three months after it, 
appeal to the sessions. The co. appealed to the 
vestry under this clause ; & by agreement, dated 
Sept. 14, 1850, between the co. & the vestry, who 
authorised their chairman to sign it, the question, 
whether or not the property had been overrated, 
was referred to an arbitrator, who was to have 
the powers of a ct. of quarter sessions on appeal ; 
& the co. having paid the rate in question, it was 
agreed that, if the assessment should be reduced, 
the amount overpaid should be credited to them 
on account of the next rate ; that the award 
should regulate the assessment to all future rates 
up to its date ; & that all payments on such future 
rates should be credited to the co. in the same 


Ho made an assignment for the benefit, 
of creditors at a time when there was 
rent in arruar, & certain taxes which ho 
ought to have paid wero unpaid. 
Pltf., the lessor, was obliged to pay & 
did pay these taxes, & claimed a 
preferential lien upon the assets of the 
lessee In the hands of deft., the lessee’s 
assignee, for the amount paid : — Held : 
pltf. did not, upon paying the taxes, 
become entitled to the municipality ’h 
right to distrain for taxes. — Boone r. 
Martin (1920), 47 O. L. It. 205 ; 53 

1).L.B. 25 ; 18 O. W. N. 265.— CAN. 

q. Failure to Distrain — Effect of .) — 
Whore there is sufficient distress on 
tho property, & the municipality by its 


own laches put it out of its power to 
distraiu, R.8.O. 1877, c. 180, s. 100, 
does not avail to give the right to 
collect by action. — C arson v. Veitch 
(1885), 9 O. R. 706.— CAN. 

r. Enforcing payment in a 

subsequent year .1 — Where during all 
tho time the roll is in the collector’s 
hands then) are goods & chattels 
available to answer tho taxes but the 
collector fails to distrain, the amount 
duo Cannot bo added to the taxes for a 
subsequent year & then levied by 
distress upon the goods of the tax 
debtor. — G aston v. Toronto City 
(1900), 26 A. It. 459 ; 30 S. G. It. 390. 
—CAN. 


s. School trustees — Improperly 
elected — Distress on property outside 
area — Validity.) — Action for damages 
& for a return of a horse seized for 
non-payment of school taxes. The 
school trustees who authorised tho 
seizure were not empowered to dis- 
train on property out of their area. 
Pltf. was not precluded by the school 
assessment ordinance or the school 
ordinance of his right to complain of 
distress by an unauthorised person : — 
Held : school trustees w r ere improperly 
elected. — Macdonald v . Brown (1909), 
12 W. L. R. 713.— CAN. 

t. Collector — Discretionary power — 
Validity of .) — The insertion in a bye- 



Part III. — Distress for Rates 


397 


manner as the payment already made. Pending 
the reference a second rate was made on Sept. 21, 
1 850, & a third in Mar. following, both on the same 
ratable value as the first ; & the co. paid the 
second. The parties attended before the 
arbitrator ; & he made his award on Apr. 29, 1851 , 
assessing the co.’s properties respectively at 
reduced values, & fixing the entire ratable value 
at an amount lower than that in dispute by £573. 
Taking the total as correct, the co. were creditors, 
upon the three rates, to the amount of £418 ; but, 
by an error of figures, the total stated in the award 
exceeded by a few pounds the aggregate of the sums 
assessable on the several properties according to 
the arbitrator’s finding. The vestry clerk pro- 
posed to refer the matter back to the arbitrator. 
The co. objected but offered to discard the total 
sum & take the assessment according to the valua- 
tions on the several parcels. This was not agreed 
to ; but no proceeding was taken to set the award 
aside. The vestry, of whom forty had come into 
office, in place of forty who retired, after the 
making of the award, refused to consider it as 
valid, & distrained upon the co. under a 
magistrate’s warrant for the third rate on the 
original scale of assessment. The co. replevied, 
<fc afterwards moved this ct. that proceedings 
might be stayed & the replevin bond delivered up : 
— Held : whether the award was binding on the 
vestry or not, their proceeding by summons & 
distress was against good faith, the co. having, 
by their agreement with the vestry, been led into 
a course of proceeding which had deprived them of 
an appeal to sessions ; & the proceedings of the 
co. in replevin might be stayed, & their bond given 
up, at their own instance. — London & North 
Western Ry. (Jo. v. Bedford (1852), 17 Q. B. 
978 ; 18 L. T. O. S. 259 ; 10 J. 1\ .To. 132 ; 117 
E. R. 1555. 

Annotations Folld. Leicester Waterworks Co. v. Crops tone 

Overseers & Churchwardens (1875), 44 L. J. M, C. 92. 

Refd. Shillito v. Hinchliffo, [1922] 2 K. B. 230. Mentd. 

Clodc v. London Comity Council, 11914] 3 K. B. 852. 

1379. .] — An assessment committee 

made a poor rate upon pltf.’s property in excess 
of the amount which pltfs. considered to be the 
ratable value. Pltfs. gave notice of appeal. 
Both parties then agreed to refer the matter to 
arbn. & to be bound by the decision of the umpire. 
The umpire did not make his award for three years, 
during which time pltfs. were compulsorily obliged 
to pay the poor rate. The umpire made his award 
& declared that pltfs. were overrated & that 
defts. should repay to them the sums in excess 
which they had been obliged to pay under com- 
pulsion. Defts. refused to consider the award 
as valid, & when the next rate was made distrained 
upon pltf. co. under a magistrate’s warrant. The 
co. replevied, & afterwards moved that the replevin 
Dond might be delivered up : — Held : the pro- 
ceedings of defts. were against good faith, they 
having agreed to be bound by the award, & the 
replevin bond might be given up at pltfs.’ instance. 
— Leicester Waterworks Co. v. Cropstonk 
(Overseers & Churchwardens) (1875), 44 

L. J. M. C. 92 ; 32 L. T. 567, 752 ; 40 J. P. 165, 
D. C. 

Annotation Reid. Shillito v. Hinckliffe, [1922] 2 K. B. 236. 


Sub-sect. 2. — What may be distrained. 

1380. Working tools.] — The tools of a cooper, 
or other mechanic, may be distrained for non- 
payment of the poor rate. — Epgecomb v . Sparks 
(1680), 2 Show. 126 ; 89 E. R. 836. 

Annotation : — Reid* McCreagh v. Cox & Ford (1923), 92 

L. J. K. B. 855. 

1381. .]— Anon. (1696), 3 Salk. 136; 91 

E. R. 737. 

Annotations: — Consd. Hutchins v. Chambers (1758), 1 

Burr. 579. Refd. McCreagh v. Cox & Ford (1923), 92 

L. J. K. B. 855. 

1382. Implements of husbandry.] — A non. (1696), 
No. 1381, ante . 

1383. Animals — Beast of plough.] — H utchins 
v . Chambers, No. 956, ante. 

1384. “ Animals that gain the land.”] - 

The exemption of “ beasts that gain the land ” 
from liability to distress, in 51 Hen. 3, c. 4, does 
not apply to statutory distress, for example, 
distress for poor rates, founded on Poor Relief 
Act, 1601 (c. 2). There is no exemption of “ beasts 
that gain the land ” in that Act. — McCrkaou v. 
Cox & Ford (1923), 92 L. .1. K. B. 855 ; 129 
L. T. 567 ; 87 J. P. 133 ; 39 T. L. R. 481 ; 68 
Sol. Jo. 40 ; 21 L. G. R. 344. 

1385. Goods of stranger — Goods of intestate in 
hands of administrator.] — S tevens v. Evans, No. 
1377, ante . 

1386. Goods of a lodger— Local Act.]-— (i) By 
a local Act, sect. 15 enacted that the rates directed 
by that Act to be made should & might, on refusal 
or neglect to pay the same by any person or persons 
liable thereto, be recovered in such manner as the 
rates made for the relief of the poor are directed 
to be recovered ; & by sect. 17 it was provided, 
that any person, whether landlord or tenant, who 
should let out his or her house in separate apart- 
ments, or ready furnished to a lodger or lodgers, 
should be deemed to be the occupier thereof, & 
might he rated or assessed accordingly, & should 
be liable to the payment of the sum so rated. 
Sect. 1 8 enacted that the goods & chattels of each 
&; every person renting or occupying any separate 
part or apartment in such house or building, or 
renting or occupying any ready-furnished house, 
or any part thereof, should be liable to bo dis- 
trained & sold for the payment of the rates : — 
Held : under that Act, the goods of a lodger were 
liable to be distrained & sold for rates assessed 
upon & due from the landlord, under a warrant 
directing the churchwardens & overseers to take 
the goods of the landlord. 

The warrant recited that the rates were due from 
D., the landlord ; that they had been lawfully 
demanded, & refused to be paid ; & that it had 
been fully proved to the justices on oath, that D. 
had been duly summoned before them to show 
cause why he had refused to pay the rates ; but 
that he had not shown any sufficient cause ; in an 
action against the constable for seizing the goods : 
— Held : (2) it was not any objection that there was 
no proof that the landlord had been duly summoned ; 
(3) the action could not be maintained against the 
constable for anything done under the warrant, 
without a demand of a perusal & copy of the 
warrant, unless he were guilty of any excess, in 


law of the discretionary power to the 
collector to distrain was improper 
& unauthorised. — Chamberlain v. 
Turner (1881), 31 C. P. 4G0.— CAN. 

a, Statutory powers — How ex- 

ercised .] — The power of distress & 
sale given to a rate collector under his 
general warrant by Irish Poor Belief 
Act, 1838, sect. 73, must be exercised 
m accordance with the provisions of 


25 Goo. II., c. 13, s. 5 (Irish). Where 
a rate collector did not proceed before 
justices under the second part of 
Grand Jury (Ireland) Act, 1836, sect. 
152 (applied to the collection of poor 
rate by Poor Relief Act, sect. 73), but 
upon a Saturday seized pltf.'s horse & 
harness under his power of distress & 
sale given to him by the first part of 
sect. 152 under his general warrant & 
sold the distress on Monday follow- 


ing : — Held : the distress was bad, & 
pltf. was entitled to recover damages 
for the seizure. — M‘Kkown v. M‘Krk 
(1911), 45 I. L. T. 249.— IR. 

PART III. SECT. 1, SUB-SECT. 2. 

b. Implements of husbandry — 
When not protected from distress .] — 
Deft., a poor-rate collector, under a 
magistrate’s warrant authorising him 
to levy distress & sale for poor rate & 
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Sect. 1. — Poor rate and sums recoverable an poor 
rate : Sub-sects* 2 <fc 3, A, & #.] 

which case he would be liable for such excess, 
without such a demand. 

(4) The constable having entered the house of 
D. Sc there distrained the goods of a lodger, jilaced 
a person in possession of the goods in the room 
in which they were, saying that, unless the money 
were paid, he should remain there five days ; he 
remanded in possession eight hours, until the 
lodger paid the amount to redeem the goods : — 
Held : this was not an impounding, but it was a 
question for the jury whether he had remained an 
unreasonable time for the removal of the goods 
under the warrant. — Peppercorn v. IIofman 
(1842), 9 M. & W. 618 ; 12 L. J. Ex. 270 ; 6 J. P. 
187 ; 152 E. R. 261. 

Annotations: — As to (4) Retd. Tennant v. Field (1857), 

6 W. It. 11. 

1387 . Goods under equitable charge — Debentures 
— Effect of possession by receiver.]— The existence 
of an equitable charge on goods does not protect 
them from distress for poor rate. 

Where an order is made appointing a receiver & 
manager of eo.’s business, but not directing 
delivery up of possession to him, & thereupon the 
receiver Sc manager enters upon the eo.’s premises 
for the purpose of managing Sc carrying on the 
business there is no change of occupation within 
Poor Kate Assessment & Collection Act, 1869 
(o. 41), s. 16, Sc accordingly under Poor Relief 
Act, 1601 (c. 2), s. 2, Si Metropolis Management 
Act, 1855 (c. 120), s. 161, the co.’s goods are liable 
to distress for the whole of the parish rates made 
for tlie half year in which the order lias been made ; 
Sc this light of distress vested in the churchwardens 
Sc overseers of the parish prevails as against the 
equitable charge created by debentures charging 
in the usual form, all the property of the co. 
where there is no assignment of chattels in the 
covering deed. 

Qu. : whether possession taken by a receiver 
appointed under an order directing the co. to 
deliver up possession to him creates a change of 
occupation within Poor Kate Assessment Sc 
Collection Act, 1869 (c. 41), s. 16 . — He Marriage, 
Neave Sc (Jo., North of England Trustee, 
Debenture Si Assets Corpn. v. Marriage, 
Neave & Co., [18961 2 Oh. 663 ; 65 h. J. Oh. 839 ; 
75 L. T. 169; 60 J. P. 805 • 45 W. K. 42 ; 12 
T. iu R. 603 ; 40 Sol. Jo. 701, C. A. 

A nnolations : — Apld. lie Orosbio, JohriHon & II ugh oh v. 

Orosble (1909), 74 J. P. 25. Gonad. National Provincial 

Bank v. United Electric Theatres (1915), 85 L. J. Oil. 106. 

Mentd. Whinnoy t\ Moss S.S. Ck>., 11910] 2 K. 13. 813. 

1388 . Goods belonging to a 

co., but covered by debentures issued by the co. 
A in the possession of a receiver appointed by the 
trustee of the covering deed securing the debentures 
under a power contained in such deed are not 
d is trainable for payment either of a poor rate 
assessed against the co., or of a general district 
rate assessed against the co., which rates the co. 
has left unpaid. — Richards v. Kidderminster 

OVKR8EERS, RICHARDS V. KIDDERMINSTER COIIPN., 
[1896] 2 Oh. 212; 65 L. J. Cli. 502 ; 74 L. T. 
483 ; 44 W. R. 505 ; 12 T. L. R. 340 ; 4 Mans. 
1 69. 

Annotations: — Consd. Re Marriage, Neave, North of 

England Trustee, Debenture & Assets Corpn. r. Marriage, 

Neuve, J 1 896 J 2 Ch. 663; National Provincial Bank r. 

United Electric Theatres (1915), 85 L. J. Ch. 100, 


Sub-sect. 3. — Jurisdiction op Magistrates. 

A . In General , 

See, generally , Magistrates. 

1389. Whether acting ministerially.] — A rule 
was granted for a mandamus to justices, that they 
give order to distrain for a poor rate, assessed upon 
a bishop. 

The justices are only ministerial in this respect 
& whatever exemption the bishop claims is nothing 
to them ( per Cur.). — R. v. Middlesex JJ. (1757), 
2 Keny. 163 ; 96 E. R. 1142. 

1390. .] — A churchwarden taking a distress 

for a poor rate under a warrant of magistrates is 
entitled to the protection of Constables Protection 
Act, 1750 (c. 44), in having the magistrates made 
defts. with him in an action of trespass. The 
granting of such warrant by the magistrates is a 
judicial & not a ministerial act ; & they ought 
first to summon the party, & hear what he has to 
say in his defence. — Harper v. Carr (1797), 7 
Term Rep. 270 ; 101 E. R. 1070 ; subsequent pro- 
ceedings , 7 Term Rep. 448. 

Annotations : — Consd. Fletcber v. Wilkins (1805), 6 East, 
283 ; Re Hammersmith Rent -charge (1849), 4 Excb. 87. 
Refd. Bristol Poor Governors v. Wait (1834), 1 Ad. & El. 
264 ; Skingloy v. Surridge (1843), 12 L. J. M. C. 122 ; 
R. v. Darlington School (1844), 6 Q. B. 682 ; Exp. Kinning 
(1847), 4 O, B. 507 ; Onneiod v. Ohadwiek (1847), 16 
M. 6c W. 367 ; Podley v. Davis (1861), 10 U. B. N. S. 492 ; 
R. v. Mar sham (1883), 50 L. T. 142. Mentd. Dunbar v. 
Hitchcock (1814), 1 Marsh. 382 ; Painter v. Liverpool 
Oil Gas Light Co. (1836), 3 Ad. & El. 433 ; Attwood v. 
JofflfTo (1847), 2 New Mag. Cas. 367 ; Bonaker v. Evans 
(1850), 16 Q. B. 162 ; Exp. Story (1852), 12 C. B. 767. 

1391. .] — R. v. Surrey JJ., Ex p. Taunton, 

No. 1460, post . 

1392. .] — The Summary Jurisdiction Act, 

1879 (c. 49), does not affect or apply to proceedings 
for the recovery of poor rates & other rates recover- 
able in the same manner as poor rates ; & a distress 
warrant in respect of such rates may be issued as 
before the Act. 

In granting a distress warrant for a rate justices 
Act ministerially under Poor Relief Act, 1601 
(c. 2), s. 4, Si not as a ct. of summary jurisdiction 
(Cockbuiin, C.J.). — R. v . Price (1880), 5 Q. B. D. 
300 ; 49 L. J. M. O. 49 ; 42 L. T. 439 ; 4 4 J. P. 
248 ; 28 W. It. 615, 1). C. 

Annotations: — Distd. Bandgate L. B. t>. Pledge (1885), 49 
J. P. 342. Consd. R. v. London Lord Mayor & Biown 
(1887), 57 L. T. 491 ; Re Allen, fl894] 2 Q. B. 924 ; 
Atkins v. Hutton (lfliO), 103 L. T. 514. Refd. South- 
wark & VauxhaU Water Co. v. Hampton IT. C„ [1899] 
1 Q. B. 273 ; R. v. Lincolnshire JJ., 11912] 2 K. B. 413. 

1393 . .] — A co. acquired land for the pur- 
poses of an exhibition, & erected thereon buildings 
& laid out the rest as pleasure gardens. During 
the winter months the exhibition was closed, & 
a certain portion of the property was not in use. 
The co. was assessed to the poor rate under the 
Metropolis Valuation Act, 1869 (c. 67), on the 
whole of the property. The co. refused to pay 
rates for the winter months in respect of that part 
of the property which was not in use during such 
time, & contended that there was then no occupa- 
tion. The overseers thereupon took out a 
summons & applied for a distress warrant. The 
magistrates refused to grant this, being of opinion 
that there was no beneficial occupation of such 
part of the property during the winter months ; — 
Held : the assessment committee having decided 
on what basis the co. should be rated, it was not 
for the justices to enter into the question whether 
their occupation was beneficial or not ; their duty 
was purely ministerial, namely, to issue their 


statute. Distiess under a variant is 
in the nature of an execution. — S wan 
v. Sloan (1895), 29 I. L. T. 109.— 1R. 


costa due by pltf., seized pit J, 's horse j distress for rent does not extend to 
while at work : — field: the exemption j cases where a distiess is given in the 
of instruments of husbandry from a i uature of an execution by a particular 
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warrant. — R. v. Sinclair, London .TJ. & London 
Exhibition Co. (1896), 60 ,T. P. 651 ; 12 T. L. R. 
466 ; 40 Sol. Jo. 622, I). C. 

Annotations ; — Reid. Kershaw, Leese ». Stockport Overseors, 

11923] 2 K. B. 129. Mentd. Shepherd’s Bush Improve- 
ments v. Hammersmith B. C. (1910), 102 L. T. 819. 

1394. .] — R. v. Webber & St. Thomas’ 

Union, Ex p. Wheaton (1899), 16 T. L. R. 1 ; 
43 Sol. Jo. 826, D. 0. 

1395. Whether court of summary juris- 

diction — With power to state case.] — Under two 
local Acts of Parliament, by which the rates of a 
parish were regulated, an appeal was given 
against any rate to the next quarter sessions, & it 
was to be enforced by summons before two justices, 
who were to order the payment, &, if necessary, 
grant a warrant of distress, if the person summoned 
“ did not prove to them that he was not chargable 
with or liable to pay such rate”: — Held: this 
only gave the justices a power similar to that in 
enforcing a poor rate, & they had no jurisdiction 
to inquire into the validity of a rate, good on the 
face of it, & they had no jurisdiction to “ deter- 
mine ” anything “ in a summary way,” within 
Summary Jurisdiction Act, 1857 (o. 43), s. 2, 
so as to give them power to state a case under that 
Act. — Ex p. May (1802), 2 B. & S. 426 ; 31 
\u .1. M. 0. 161 ; 26 .1. P. 340 ; 121 E. if. 1132. 

Annotations : — Refd. R. in Roberts (18(18), 3 B. Sc 8. 495; 

Wilson v. Sunderland Churchwardens ( 18(51), 11 L. T. 342; 

Sweetman v. Quest, (1808), L. R. 3 Q. B. 292 ; Sundgate 

L. B. of Health v. Pledge (1885), 33 W. R. 565. 

1396. .] — Under Interpretation 

Act, 1889 (c. 63), s. 13 (II), which repeals & re- 
enacts Summary Jurisdiction Act, 1884 (c. 43), 
s. 7, justices sitting to hear an application for the 
issue of a distress warrant for the non-payment 
of poor rates are not necessarily exercising a 
ministerial duty, but are authorised to inquire 
into the validity of the objections taken by the 
party summoned, & to state a case for the opinion 
of the High Gt . — Fourth City Mutual Building 
Society v. East 11am (Churchwardens & Over- 
seers), [1892] 1 Q. B. 601 ; 60 .T. P. 410, D. 0. 

Annotations : — Distd. R. v. Webber Sc Hi. Thomas’ Union, 

Ex p. Wlioaton (1899), 43 Sol. .1o. 826. Reid. Dixon i». 

Blackpool & Fleetwood Train road Co., ( 1909 1 1 K. B. 860 ; 

Blackpool & Fleetwood Tminroad Co. r. Bispham-with- 

Norbeek U. I). C. (1910), 8 L. O. R. 119. 

1397. Appeal on case stated.] - Seaman v. 
Burley, No. 1003, jjost. 

B. Validity of Rale . 

See, generally, Rates & Rating. 

1398. Rate good on face of It .] — Ex p. May, No. 

1396, ante . 

1399. Rate not appealed against.] - A rate 

was made for the parish of K. in Feb.’, & was after- 
wards, in May, quashed on appeal ; but the parish 
officers continued to collect the amount due from 
the ratepayers under it. Another rate was made 
in June, & in it P., the occupier of a house, was 
rated, & paid the rate, his house not having been 
assessed in the Feb. rate, as it was then unoccupied. 
A third rate was made in Oct., one moiety of which 
was for the purpose of enabling the overseers to 
allow a deduction on account of the money which 
had been paid on the void Feb. rate. P. was called 


upon to pay the whole amount to which he was 
assessed upon the Oct. rate, & claimed to be allowed 
an abatement of one-half. The parish oflieers 
proceeded against him by summons, but the 
justices refused to grant a distress warrant : — 
Held : there liaving been no appeal against the 
rate, the justices wore wrong, & the parish 
officers were entitled to have a rule made abso- 
lute to levy the whole sum against P. — R. v» 
Kingston JJ. & Philips (1858), E. B. & E. 
250 ; 27 L. J. M. C. 199 ; 31 L. T. O. 8. 162 ; 
0 W. R. 551 ; sub nom . R. v. Kingston-upon- 
Thames JJ., He Phillips, 23 J. P. 5 ; sub now 
R. v . Mason & Phillips, 4 Jur. N. S. 758. 

Annotations : — Apld. Luton L. B. of Hoalth v. Davis (I860), 
2 E. Sc 1C. 678; It. u. Bradshaw & Nowsam (I860), 29 
L. .T. M. C. 176. Consd. Bat os v. Plumstoad Overseers 
(1895), 04 L. J. M. C. 127. Refd. Wilwon v. Sunderland 
Churchwardens (1864), 1 1 L. T. 312 ; Cheney n, Tailowin, 
11904) 2 K. B. 763. Mentd. R. v. Worksop L. B. of 
Health (1864), 28 J. P. 596. 


1400. .] — Manchester Overseers 

v. Headlam, No. 1415, post . 

1401. -.]— li., ilus liquidator of a 

co., was inserted in the rate book as owner & 
occupier, & did not appeal against the rate, & 
did not pay : — Held : as the rate was good on the 
face of it, the justices were right- in issuing a distress 
warrant against him. — D ent v. Common da le 
Overseers (1891), 56 J. i\ 519, I). O. 

1402. Objection that rate retrospective.] — 

If a poor rate is made after the commencement of a 
half-year to meet the expenses of the whole half- 
year, the objection that the rate is in part retro- 
spective is not one that can ho t aken on the hearing 
of an application for a distress warrant. — C heney 
v. Tallowin, [1904 J 2 K. B. 703 ; 73 L. J. K. B. 


913 ; 91 D. T. 552 ; 68 J. P. 528 ; 2 E. (L R. 1338 ; 


Konst. Rat. App. 103, 1). (1. 

Annotations : — Mentd. B rigid on -Shorehatu Aerodrome v. 
Doll (1917), 117 L. T. 272 ; Curd i It Corpn. t\ [mums, 
Same v. Crosta (1920), 37 T. L. R. 619. 


1403. Rate unenforceable -Made by one parish 
upon another — Justices no power to contlrm.l — 

Nichols v. Walker & Carter (1035), Cm. Car. 
394 ; W. Jo. 350 ; 79 JO. li. 914. 

A mwtations : — Refd. Wobb v. Batchelor (1075), Froem. K. B. 
396; Penney v. SI ado (1839), 7 Scott., 285; Morrell v, 
Martin (1841), 3 Man. Sc G. 581 ; Nowbould v. Colt-man 
(1850), 16 L. T. O. S. 488 ; Podloy v. Davis (1861), 10 
C. B. N. S. 492. Mentd. Groonvelt v, It unveil (1699), 

1 L6. Ray in. 454 ; Porkin v, Proctor Sc Green (1768), 

2 Wils. 382 ; R. v. Worcestershire J.L (1838), 1 Will. Wall, 
Sc 11. 432 ; R. v. Worcestershire JJ. (1840), 3 Per. Sc Pav. 
465 ; R. v. Clayton (1849), 13 Q. B. 354 ; li. v. Sharpley 
(1854), 23 L. T. O. 8. 172. 

1404. Want of statutory publication.] If 

a poor rate be not published in the church on the 
Sunday next after, it is a nullity ; & payment under 
it cannot be enforced, though there he an appeal 
to the sessions, which was dismissed. — R. v. 
Newcomb (1791), 4 Term Rep. 308; 100 E. R. 
1009. 

Annotations : — Consd. Beeson v. Derby Ove racers (1903), 
89 L. T. 47. Refd. Le Fouvro v. Miller (1857). 8 K. A' B. 
321 ; R. y. Kingston JJ. Sc. Philip's (1858). E. B. Sc E. 256. 
Mentd. R. v. Ford bam (1839), 11 Ad. & El. 73. 

1405. .] — By a local Act a corpn. 

were empowered instead of themselves making, 
assessing, & levying any general district rate, to 
order such rates to be made, assessed, & levied as 


PART III. SECT. 1, SUB-SECT. 3.— B. 

o. Rate unenforceable — On non- 
resident .] — School trustees, & collectors 
under their warrants, have no power 
to levy on the property of a non- 
resident of the school section for rates 
assessed in respect of property within 
that seotion . — He Chapman t\ 
Thhashkk (1869), 20 C. P. 259.— CAN. 

4 , ,] — Bank stock not 

assessable, because owned out of the 


province, was assessed, & such assess- 
ment was conllriued. in replevin for 
goods distrained : — Held : the defect 
of want of jurisdiction was not cured. 
— NrcKiA v. Douglas (1874), 35 

U. C. li. 126 ; 37 V. C. li. 63.— CAN. 

e. Want of statutory au- 

thority .) — Under Public Schools Act, 
1874 (O.), no power is given to form a 
union school section out of sections in 
different townships. Where such sec- 


tion was formed Sc a rato levied therein, 
for which pltf.’s goods were seized: — 
Held : such rale was Illegal. — H alpin 
v. OALDEli (1876), 26 C. 1’. 561.— CAN. 

t. Collector's roll imper- 

fect.] — Deft, held two rolls, eaoh 
headed “ Collector’s Roll for the town 
of Belli; vlllo, ” one being also headed 
“ Town Purposes,” the other, “ School 
Purposes.” In the first, the column 
headed ” Town or Village Rate,” 
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] . — Poor rate and sums recoverable as poor 
rate : Sub- sect, 3, B., C. & 2).] 

a borough rate, & to enforce payment from the 
overseers in the same manner as a borough rate, & 
if such order were made such rates were to be made, 
assessed, & levied by the overseers in the same 
manner & under the same provisions as in the case 
of the poor rate, & the overseers were to recover & 
enforce the poor rate in the same manner as the 
general district rate under Public Health Act, 
1875 (c. 55). A rate which comprised both poor 
rate & general district rate was duly made by the 
corpn. under the Act & was duly allowed by two 
justices, but was not published : — Held : “ publica- 
tion ” was essential to the validity of the rate, as 
in the case of a poor rate under Poor Hate Act, 
1743 (c. 3), s. 1, the defence of non-publication 
could be raised in answer to a summons for a 
distress warrant for non-payment of the combined 
rate, as in the case of a distress warrant for non- 
payment of a poor rate. — B eeson v. Derby 
Overskerh (1903), 89 L. T. 47 ; (57 .1. P. 282 ; 
1 L. G. B. (524 ; Hyde & Jv. Bat. App. 328, D. G. 

<7. I A ability of Person to pay Rate, 

1406. Extent of jurisdiction — Whether person 
rated is occupier R. v, Bradshaw, No. 1413, post, 

1407. .] — A person summoned before 

justices to show cause why a warrant of distress 
should not issue for non-payment of poor rates has 
a right to call evidence to show that, although his 
name appears on the rate book as occupier of the 
premises rated, he is, in fact, a mere caretaker. — 
R. v, Simmondh (1893), 92 1.. ,T. M. C, 10(5 ; 5 
B. 540 ; 57 J. P. Jo. 324 ; Hyde, Bat. App., 
[1891-931 310, D. C, 

Annotation: — Consd. K. v. Bugshawe ,TJ. (1890), 75 L. T. 

513. 

1408. .] — On a summons before 

justices to enforce a poor rate of a parish, the 
justices have jurisdiction, before issuing a warrant 
of distress, to inquire whether the person affected 
by the rate is in reality the principal person in 
occupation of the rated property. — R. v, Bag- 
shaw, ETC. JJ. (1890), 75 L. T. 513, D. 0. 

1409. .] — Besp. had a lease of three 

structures, called “ wharves ” in the lease & known 
locally in one case as a w harf & in the other two 
eases as quays. The lessor, in exercise of a reserva- 
tion in the lease, made a considerable use of the 
demised structures. Besp. was rated for the 
property, the description in the rate book being 
“ quay & wharves.” On a complaint against 
resp. for the amount of the rate, he contended 
that, though lie occupied a quay elsewhere, he did 
not, for the purpose of this particular assessment, 
occupy anything which could be called a quay, 
& that, as the assessment included property which 
he did not occupy, the rate was bad, & also that 
he had no sufficient exclusive occupation, but that, 
as the assessment included both property in his 
occupation & property to satisfy the description 
in the rate book without including property 
which was not in resp.’s occupation, the rate was 
bad : — Held ; the justices were right in finding 
that resp. had sufficient exclusive occupation, & 
the terms “ quay ” & “ wharf ” were used inter- 
changeably, & the property in resp.’s occupation 


answered the description in the rate book, & the 
justices should issue a distress warrant for the 
amount of the rate. — V ernon v, Castle (1922) 
127 L. T. 748 ; 86 J. P. 213 ; 20 L. G. R. 580 
D. C. 

1410. Whether person rated within juris- 
diction.] — A railway co. acquired certain land 
under a railway Act upon which buildings formerly 
existed but had been pulled down before the railway 
co. had acquired any interest in the land : — 
Held: (1) the railway co. were not liable to be 
rated in respect of these buildings under sect. 69 
of the Act ; (2) as the objection raised by resps. 
as to their liability went to the jurisdiction to rate, 
that objection could be entertained by the justices 
upon an application for a distress warrant. 

If the objection raised in answer to the applica- 
tion for a distress warrant is, “You have no juris- 
diction to make us liable in respect of this rate 
at all,” that is an objection which ©an be taken, 
but if, on the other hand, it is, “ You ought not 
to havo assessed us in respect of this property at 
this amount,” or on some other ground which is 
a ground for an appeal, that cannot be taken 
(Loud Alverstone, C.J.). — St. Stephen (Church- 
wardens) v. Great Northern & City By. Co. 
(1902), 86 L. T. 390; 66 J. P. 373; 50 W. B. 
395 ; 1ST. L. R. 350 ; 46 Sol. Jo. 299, D. 0. 

1411 . Whether rated premises occupied by 

servants of the Crown — Territorial & Reserve Forces 
Act, 1907 (c. 9).] — (1) Houses acquired by a county 
assocn. under the above Act for use, & in fact 
used, as residences for officers of the Territorial 
Force, are occupied by servants of the Crown for 
the purposes of the Crown, & are therefore exempt 
from ratability to the poor rate. 

(2) This exemption is a matter wliich may be 
raised before & considered by justices on an applica- 
tion for a distress warrant to enforce a rate made 
upon such an officer in respect of a house so 
acquired. Qu, : whether such an officer is the 
occupier of a house so acquired^ 

(3) Justices are not bound to issue a distress 
warrant if on the undisputed facts before them it 
follows as a matter of law that the name of the 
person rated or that of the property in respect of 
which ho is rated ought not to have been inserted 
in the rate-book. — W ixon v, Thomas, Lambert 
v, Thomas, Burrows v, Thomas, [1911] 1 K. B. 
43 ; 80 L. J. K. B. 104 ; 103 L. T. 731 ; 75 J. P. 
58 ; 8 L. G. R. 1042 ; Konst. & W. Bat. App. 
236, D. C. ; on appeal , [1912] 1 K. B. 690, C. A. 

Annotations: — As to (2) Retd. Wlienman v. Clark, (1910) 

1 K. B. 94. As to (3) Apld. Wlienman v, Clark, [19101 

1 K. B. 91. Reid. Bhillito v, HinchlilTe, [1922] 2 K. B. 

230. 

1412. Whether person liable to be rated/ 

Upon an application to a ct. of summary juris- 
diction for an order for payment of a general 
district rate under Public Health Act, 1875 (c. 55), 
s. 256, the ct. has jurisdiction to entertain the 
question whether the occupier is exempt under the 
provisions of a public Act from being rated, the 
facts not being in dispute. Upon such an applica- 
tion the justices have jurisdiction to hear & 
determine any defence alleging that deft, ought 
not to have been rated at all, or that if he was 
ratable at all, he ought not to have been rated 
upon the full ratable value, when the material 


contained nothing, but in that headed 
•* Total Taxes, Amount/' 140 was 
inserted. In the other that column 
had nothing, but 916 was in the 
column headed '* General School 
Kate " : — Held : insufficient, for there 
W’fts nothing to show for what purpose 
the sum not specified to be for school 


rate was charged. — Coleman v. Kerr 
(1867), 27 U. C. R. 5.— CAN. 

PART III. SECT, 1, SUB-SECT. 3.— C. 

g. Intending purchaser — Agent for 
mortgagees.} — Pltf. agreed with mort- 
gages in possession of the mort- 
gaged land to purchase it at a sum 


equal to principal, interest & costs, 
such purchase to be carried out so soon 
as the mortgagees should obtain a 
final order of foreclosure, & in the 
meantime that ho should, as their 
agent, manage the property : — Held : 
pltf., w r ho had not been assessed for 
the property in question, & was not 
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facts are not in dispute. — Whenman v. Clark, 
[1916 J 1 K. B. 94 ; 85 L. J. K. B. 424 ; 114 L. T. 
116 ; 80 J. P. 128 ; 60 Hoi. Jo. 171 ; 14 L. G. R. 
149, C. A. 

Annotations: — Consd. Shiilito v. Hinehliffe, [1922] 2 K. B. 
236. Mentd. lie Nott & Cardiff Corpn., 11918] 2 K. B. 
146. 

1413 . Not whether occupation beneficial.] — 

Upon application for a distress warrant against 
N. to levy a poor rate, it appeared that N., as 
exor., had put a person into possession of the house, 
which was to be let unfurnished, or to be sold, 
for the purpose of showing it to appcts. ; & the 
justices, being of opinion that N. had no beneficial 
occupation, declined to issue a warrant : — Held : 
N. being in occupation, the justices were bound to 
issue their warrant, the question, whether the 
occupation was beneficial or not, being a question 
to be tried by appeal to the quarter sessions. — 
R. v. Bradshaw (1860), 2 E. & E. 886 ; 29 
L. J. M. 0. 176 ; 6 Jur. N. S. 629 ; 8 W. R. 435 ; 
121 E. R. 313 ; sub nom . R. v. Warwickshire J J., 
2 L. T. 233 ; 24 J. P. 727. 

Annotations : — Apld. It. v. IT annum (1886), 34 W. R. 355. 
Distd. H. v. Simmons (1893), Hyde Rat. App., [1891-93] 
316. Consd. Baglan Bay Tin date Co. t\ John (1895), 72 
L. T. 805. Apld. It. r. Bagskawe JJ. (1896), 75 L. T. 513. 
Reid. Mersey Docks & Harbour Board v. Cameron. Jones 
v. Mersey Docks & Harbour Board (1865), 20 C. B. N. S. 
56 ; R. v. Marshain (1883), 50 L. T. 142 ; It. t>. Uillospio 
(1903), 73 L. J. K. B. 106; Whenman v. Clark, [1916] 
1 K. B. 94. Mentd. Empson v. Metropolitan Board of 
Works (1861), 25 J. P. 677. 

1414 . Not whether defect in valuation list.] 

— On the hearing of an application for a distress 
warrant for non-payment of rates the justices 
have no jurisdiction to entertain a defence alleging 
that the ratepayer is not liable on the ground 
that the rate is bad by reason of flaws in the valua- 
tion list on which the rate is based. — SlllLLlTO 
v. liiNCHLlFFE, [1922] 2 K. B. 236 ; 91 L. J. K. B. 
730 ; 127 JL. T. 367 ; 86 J. P. 110 ; 20 L. G. It. 
492, 1). a 

Annotation : — Refd. Kershaw, Loose v. Stockport Overseers, 
UU23] 2 K. B. 129. 

D. Amount of Rate. 

1415. Extent of jurisdiction — General rule.]— 

Upon a summons before justices to enforce a poor 
rate against a railway co. it appeared that property 
occupied by the co. had been assessed by the 
description “ ofiices & land with rails ” but that in 
estimating the amount of the rate the overseers 
had treated certain buildings as being in the 
occupation of the co. which were not in fact in 
their occupation. The co. had not appealed against 
the rate : — Held : the objection being matter of 
appeal & the rate good on the face of it the justices 
were bound to issue a distress warrant. — 
Manchester Overseers v. Hkadlam (1888), 21 
Q. B. D. 96 ; sub nom. R. v. Headlam & London 
A North Western Ry. Co., 57 L. J. M. C. 89 ; 
52 J. P. 517 ; 4 T. L. R. 579, D. G. 

Annotations: — Consd. It. v. Bagshawc JJ. (1896), 75 L. T. 
513. Apld. WcBtmlnster Corpn. v. Army He Nuvy Auxilary 
Co-op. Supply, (1902] 2 K. 13. 125. Consd. Langford v. 
Cole (J 910), J 02 L. T. 808. Apld. Margate Corpn. v. 
Pettman (1912), 106 L. T. 101 ; Vernon v. Castle (1922), 
127 L. T. 748. Reid. Davis v. Woodtleid (1900), 81 L. T. 
782 ; Percy v. Hall (1903), 1 L. G. It. 6J3. 

1416. .] — St. Stephen (Church- 

wardens) v. Great Northern & City Ry. Co., 
No. 1410, ay tie. 

1417. .] — On the application for a 

distress warrant to recover the balance of a rate 


made by applts. upon reaps., it was contended 
that, as applts. had failed to give reaps, notice 
of the increase in the ratable value of their premises 
as required by Valuation (Metropolis) Act, 1869 
(c. 67), s. 9, the valuation list was not the valuation 
list for the time being in force in regard to them, & 
that they were only, therefore, liable in respect 
of a rate based on the ratable value of their pre- 
mises as appearing on the previous valuation list : 
— Held : this was not an objection which could 
be taken on the application for the distress warrant, 
but must be raised by an appeal against the valua- 
tion list or against the rate. — Westminster 
Corpn. v. Army A Navy Auxiliary Co-operative 
Supply, Ltd., [1902J 2 K. B. 125 ; 71 L. J, K. B. 
546 ; 87 L. T. 78 ; 66 J. P. 727 ; 50 W. R. 631 ; 
46 Sol. Jo. 501 ; Rydc & K. Rat. App. 288, I). O. 

Annotations : — Refd. Beeson r. Derby Corpn. (1903), 1 
L. G. tt. 624 ; Percy v. Hall (1903), 88 L. T. 830 ; When- 
man v. Clark, 11916] 1 lv. 13. 91; Kershaw, Leese v. 
Stockport Overseers, [1923J 2 K. 13. 129. 

1418. — 7 — Person liable for less than full amount 
— Distress warrant issuable for portion only.] — 

Applt. was summoned on a complaint preferred on 
behalf of the overseers to show cause why he had 
not paid a certain poor rate. The rate was allowed 
by the justices on Oct. 21, 1898, A was intended 
for the period from Sept. 29, J 898, up to Mar. 25, 
1899. The premises, in respect of which applt. 
was rated were occupied by him from before 
Sept. 29, 1898, up to Nov. 30, 1 898, A the complaint 
was in respect of the proportion of tlio rate from 
Sept. 29 to Nov. 30, 1898. it was contended by 
applt. that ho was only liable to pay the proportion 
of the rate from Oct. 21 to Nov. 30, ]898, A not 
the proportion from Sept. 29 to Nov. 30, 1898. 
The magistrates were of opinion that their duties 
were ministerial only, A that they had no juris- 
diction to inquire what excess had been charged, 
A they directed a distress warrant to issue for the 
whole amount claimed — viz., from Sept. 29 to 
Nov. 30, 1898 : — Held : the contention of applt. 
was right, A he was only liable to pay the proportion 
from Oct. 21 to Nov. 30, 1898. — Davis v. Wood- 
field (1900), 81 L. T. 782; 64 J. P. 215; 44 
Sol. Jo. 197, D. C. 

Annotations : — Distd. Dlxou v. Blackpool & Fleetwood 
Tramroad Co., [1909] 1 K. B. 860. Refd. Cheney v. 
Tallowin, [1901] 2 K. 13. 763 ; Mansel v. lichen Overseers, 
[1906] 1 K. B. 221. 

1419. .] — Whenman v. Clark, No. 

1412, ante. 

1420. Irregular increase of assessment.] — 

A rate was made based upon the valuation list 
then in force, A a demand note for the rate was 
served upon a ratepayer. He gave notice of 
objection to the assessment committee under 
Union Assessment Committee Act, 1864 (e. 39), 
that the assessment in the valuation list of the 
premises in respect of which he was rated was too 
high. The assessment committee hoard the 
objection A, instead of merely refusing him relief, 
raised the assessment A amended the valuation 
list accordingly. They gave notice of the amend- 
ment to the overseers, who accordingly altered the 
current rate A served upon the ratepayer a fresh 
demand note for a larger sum based upon the 
increased assessment. The ratepayer paid the 
amount of the oiiginal demand note, but refused 
to pay more. On a complaint for non-x>ayment 
of the balance the magistrate refused to issue his 

l at the average value; of land in 
the vicinity ; that no proper notice 
was given of the assessment ; that 
the roll was not completed within the 
proper time : — Held : the notice of 
assessment, under which pltfs.* land 

D D 


an ** owner ” of the premises within 
Assessment Act , R. S. O. 1897, c. 224, 
35, sub-s. 3, A such taxes could not 
bo levied upon his goods. — Lloyd v. 
Walker (1902), 4 O. L. K. 112; 
1 O. W. R. 383.— CAN. 

J . — VOL. XVIIt. 


PART III. SECT. 1, SUB-SECT. 3.— D. 

h. Land not assessed at average 
value — Notice too late. J— Upon replevin 
to recover goods seized for taxes, pltfs. 
contended that their laud was not as- 
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Distress. 


Sect . 1 . — Poor rate and sums recoverable as poor 
rate : Sub-sect. 3, D. E.; sub-sect. 4, 4.,/?. 
&C. (a).] 

diwlrcss warrant : — Held : the assessment com- 
mittee had no power to raise the ratepayer’s 
assessment ; the amended rate was consequently 
a nullity, & the magistrate was right in dismissing 
the complaint. — H udson v. Rhodes, [1909] 1 
K. B. 85 ; 78 L. . 1 . K. B. 128 ; 99 L. T. 9(57 ; 73 
.1. V. 00 ; 7 1, G. R. 159, D. 0. 

Annotation : — Reid. Bodheugh Colliery t\ Gateshead Union 

Assmt. Com. (1023), 40 T. L. It. 100. 

E. Commitment in Default of Distress . 

See Pali VI., Sect. 3. 


Sub-sect. 4. — Levying the Distress. 

A. The Demand. 

See Poor Relief Act, 1814 (c. 170), s. 12, & Poor 
Law Amendment Act, 1808 (c. 122), s. 89. 

1421. Necessity for demand.] — Skingley v. 
♦Suruidge, No. 1372, ante . 

1422. Payment by instalments — Written 

demand for full amount — Oral demand for instal- 
ment.] — Where an occupier after having been 
served with a demand in writing for the full amount 
of a rat e claims to pay such rate by instalments 
under Poor Rate Assessment & Collection Act, 
1 809 (c. 4 1 ), s. 2, a distress warrant may be issued 
for non-payment of any such instalment upon 
proof that it was orally demanded by the over- 
seers. — Walton -on-the-Hill Overseers v. 
.Jones, [1893] 2 Q. B. 175 ; 02 L. J. M. 0. 123 ; 
09 L. T. 319 ; 57 .1. P. 552 ; 42 W. R. 32 ; 5 R. 
422,1). 0. 

1423. Termination of occupation during 

period of rate — Fresh demand for sum apportioned.] 

— A poor rate having been made & duly demanded 
of a ratepayer, lie subsequently during the currency 
of the half-year for which the rate was made 
went out of occupation, & thereby became liable 
to pay only so much of the rate as was pro- 
portionate to the time of his occupation. No 
fresh demand for a proportion of the rate was 
made upon him, but he neither paid nor tendered 
any portion of it. On a summons for non-payment 
of the rate the justices ascertained the proportion 
which was due & forthwith issued their distress 
warrant for that amount : — Held : they had 
jurisdiction I*) do so. — Manhel v. Itctien Over- 
seers, [1900] 1 K. B. 22 L ; 75 L. .J. iv. B. 232 ; 


94 L. T. 320 ; 70 J. P. 148 ; 54 W. R. 456 ; 22 
T. L. R. 228 ; 4 L. 0. R. 279 ; 2 Konst. Rat. 
App. 399 ; sub nom . Mon see v. Itchen Over- 
seers, 50 Sol. Jo. 208, D. 0. 

Amwtations : — Distd. Dixon v. Blackpool & Fleetwood 
Tramroad Co., 11009] 1 1C. B. 860. Refd. Kershaw’, Leeso 
v. Stockport, Overseers, (1923J 2 K. B. 129. Montd. 
Brighton-Shorohaiu Aerodrome v. Dell (1917), 117 L. T. 

1424. For what amount — Precise sum due.] — In 

an action of replevin for taking pltf.’s goods, 
deft, avowed, as overseer of the poor, under Poor 
Relief Act, 1001 (c. 2) by virtue of a warrant of 
distress for £101 17s. due for several rates, one of 
wliich was quashed on the ground that pltf. was 
not an occupier within the parish where he was 
rated : — Held : as one of the rates was quashed, 
the warrant was void, & the precise sum due for 
poor rates should have been demanded from pltf. 
previous to the issuing of such warrant. — H urrell 
v. Wink (1818), 8 Taunt. 3(59; 2 Moore, 0. P. 
417; 129 E. R. 425. 

Annotations : — Distd. Skingley v. Surridgo ( 1 813), 11 M. & W. 
503. Expld. Davis v. Burrell (1851), 10 C. B. 821. Apld. 
Tucker v. Maitland (1854), 21 L. T. O. S. 111. Consd. 
Mansel v. lichen Overseers, 1 1000 J 1 K. B. 221. Reid. 
Bristol Gdns. v. Wait (1834), 1 Ad. & El. 261 : B. r. 
Gloucestershire J J. (1859), 24 J. J*. 39 ; Bavin v. Hutchin- 
son (1862), 10W. it. 807. 

1425. Fraction of farthing in sum due.]— 

Where the amount of a poor rate at so much in 
the pound on the assessable value of premises 
involves the fraction of a farthing, a demand by the 
overseer of the whole farthing is an excessive A 
illegal demand. — Morton r. BraMmkr (18(50), «s 
O. B. N. H. 791 ; 29 L. J. M. (J. 218 ; 2 L. T. (500 ; 
25 ,T. P. 210 ; 7 Jur. N. S. 211 ; 141 E. R. 1377. 
Annotation: — Consd. Bavin v. Hutchinson (1862), 31 

L. .7. M. C. 229. 

1426. .] — Bavin v. Hutchinson, No. 

1496, post. 

1427. By whom made— Collector.] — A demand 
of payment of a poor rate by a collector, appointed 
by the overseers & assistant overseer for the pur- 
pose of assisting in collecting the poor rate : — 
Held : sulFicient to entitle the collector to proceed 
by summons before a magistrate, to enforce pay- 
ment in the usual mode of distress. — Y ewdali, v . 
Craven (1804), 11 L. T. 368 ; 29 J. P. 197. 

B. The Summons. 

See Distress for Rates Act, 1849 (c. 14), s. 5. 

1428. Necessity for.] — R. r. Benn & Church, 
No. 1431, post. 

1429. Against personal representative.] — 

Stevens v. Evans, No. 1377, ante. 


had been assessed at £10 per acre, 
while the average value of the land in 
the locality was £1 10s., being served 
after the tunc for the revision of taxes 
had expired, wus too late. — G reat 
W ehtkrn By. Co. v. Fkiiman (1859), 
8 C. 1\ 221.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.- A. 

k. Necessity for demand — In case, 
of non-residents .] — A statement & 
demand of taxes arc not a condition 
precedent to a distress in the case of 
non-residents. — Dk Blaquikrk r. 
Becker (1858), 8 C. 1\ 167. — CAN. 

l. Sufficient if made of one of 

several joint devisees.) — Where several 
devisees & exore. were rated to a 
school rate in respect, of the pro- 
perty of their testator, os “ J. A. Sc 
brothers ** : — Held : a demand made 
by the collector on pltf. •• J. A." 
named in the roll was sufficient to 
bind all pltls. — Applkgarth t\ 
Graham (1858), 7 C. P. 171. — CAN. 

m . Before time fixed for pay- 

ment.] — Where taxes were not due 
until June 4 : — Held : no demand 


could bo made until that date, 
t herefore the leaving a tux bill before 
that date, oven if otherwise a demand, 
could not bo deemed to be such. - 
Chamberlain r. Turner (1881), 31 
C. P. 460.— CAN. 

n. After time fixed, for pay- 

ment.] — Sale hold to bo bad on the 
ground that no demand had been made 
by the collector after the time fixed by 
the bye-laws of a city for payment of 
the taxes. — G oldie v. Johns (1889), 
16 A. R. 129.— CAN. 

o. Validity of — Portion of amount 
de manded not cha ryeable . ] — Def t s . ’ 
treasurer served a demand for pay- 
ment of taxes, upon pltf. A portion 
of the total amount demanded was not 
properly chargeable, but one of the 
items wus legally due, & appeared 
separately & clearly specified : — 
Held : there was no sufficient demand, 
even for the item specified. — F oote 
r. Blanchard Municipality (1887), 
4 Man. L. B. 460.— CAN. 

p. A’ of affected by subsequent 

demands .] — It was proved that deft, 
duly demanded the taxes distrained 


for : — Held : this demand was suffi- 
cient to warrant the distress, Sc the 
fact that deft, several times afterward 
demanded tho same taxes did not 
affect the validity of the first demand. 
— Lewis v. Brady (1889), 17 O. B. 
377.— CAN. 

Must contain schedule 
rates. ] — It is essential to 
the Validity of a notice or demand 
undor ft. S. O. c. 224, s. 134 (1), that it 
should, as required by sub-s. (2) contain 
a schedule specifying the diilerent 
rates, etc. — McKinnon v. McTaguk 
(1901), 1 O. L. R. 233.— CAN. 

r. Evidence of — Delivery of state- 
ment of taxes due.] — The mere delivery 
to a ratepayer, in places other than 
cities Sc towns, of the statement of 
faxes due, is not sufficient evidence 
of the demand required to be made for 
the payment thereof, unless a bye-law 
has been passed under Consolidated 
Assessment Act, 1892, s. 123, sub-s. 2, 
empowering the collector to take that 
course. — McDermott v. Trachsel 
(1894), 26 O. R. 218.— CAN. 
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1430. Inclusion of several rates — Due from same 
person---Poor Rates Recovery Act, 1862 (c. 82), 
s. l.] — R. v . Gix>ver, Ex p. Hornsey District 
Jouncil (1900), 35 L. Jo. 269. 

1431. Grant of mandamus to issue.] — (1) The 
st. will not grant a mandamus to magistrates to 
jrclcr them to issue warrants of distress to levy a 
poor rate on certain persons who have refused to 
pay, unless those persons havo been previously 
summoned by the justices. But the ct. will grant 
a mandamus to the justices to receive complaints, 
etc. against the persons who refuse to pay, etc. 
Sc to proceed thereupon to levy, etc. 

(2) A summons must precede a warrant of 
distress, which is in the nature of an execution. 
It is an invariable maxim in our law that no man 
shall be punished before he has had an opportunity 
of being heard (Lord Kenyon, O.J.). — R. v. 
Benn Sc Church (1795), 6 Term Rep. 198; 101 
E. R. 509. 

Annotations .* — As to (1) Consd. 11. v. Sussex JJ. (1834), 3 

Nov. 6c M. K. II. 263. As to (2) Folld. Harper v. Carr 

(1797), 7 Term Hep. 270 ; It. v. Hughes (1835), 3 Ad. & El. 

425 : Painter v. Liverpool Gas Co. (1836), 3 Ad. & El. 433. 

Held. Capel v. Child (1832), 2 Cr. & J. 558 ; Attvvood v. 

Joliffo (1848), 3 New Sess. Cas. 116; lie Hammersmith 

Itentehargo (1849). 4 Exch. 87 ; Bonakcr v. Evans (1850), 

16 Q. B. 162 ; Manse! v. Itcbon Overseers (1906), Konst. 

Hat. App. (1904-08), 399. Generally, Mentd. K. v. 

Darlington Sohool (1846), 6 Q. B. 682 ; It. v. Cheshire 

Lines Com. (1873), 42 L. J. M. C. 100. 

1432 . Insertion of name after rate made.] — 

Where a poor rate was made for a parish, Sc the 
name of a party who occupied lands for which lie 
was rated in another parish, was inserted after the 
rate was made, the ct. refused to grant a mandamus 
to magistrates to issue a summons & grant a distress 
warrant for non-payment of the rates. — R. v. 
( •ARDlGANSHHvE JJ. (1835), 1 liar. & W. 274. 

1433. Form of summons — Courts (Emergency 

Powers) Act (c. 78), 1914.]-— A landlord agreed 
with liis tenant to pay the rates of the premises, A 
on non-payment the local authority distrained on 
the tenant. The tenant sued the landlord in the 
county cts. for damages for breach of the agree- 
ment, Sc the landlord denied liability, alleging 
that the distress was illegal, as the local authority 
had contravened the above Act. The local 
authority had appended to the summons for a 
distress warrant the following note ; “ The 

Courts (Emergency Powers) Act, 1914. Take 
notice that on the occasion of the hearing of the 
summons herein for non-payment of the said rate 
it is intended to make without any further notice 
an application to the court under the Courts 
(Emergency Powers) Act, 1911, for a warrant of 
distress, Sc for the leave of the court to proceed to 
execution thereof.” A further note stated the 
ellect of the provisions of the above Act in regard 
to levy of distress, but did not follow the identical 
((Tins of Form 11 in the sched. to Cts. (Emergency 
Powers) Rules, 1914. The county ct. judge gave 
judgment for pltf. on the ground that, whether 
the distress was or was not illegal, deft, was liable 
for the breach of his contract ; — Held : the judg- 
ment was right, <fc although a summons had not 
been taken out in the terms of Form 11, & the 
note on the summons did not follow the note of 
that form in identical terms, yet having regard 
to r. 7 this was not a fatal objection Sc the distress 
was not illegal. 


By r. 14 proceedings under the Act are within 
the Summary Jurisdiction Act, 1848 (c. 43), s. 1, 
whereby no objection is to be taken or allowed to 
summonses on the ground of variance (Avory, J.). — 
Isaacs v. Arlidgk (1917), 87 L. J. K. B. 317 ; 82 
J. P. 289 ; 34 T. L. R. 102 ; 02 Sol. Jo. 142 ; 16 
L. G. R. 73. 

C. The Warrant . 

{a) In General . 

See Distress for Rates Act, 1849 (c. 14), ss. 3, 4, 
& Criminal Justice Administration Act, 1914 
(c. 58), s. 33. 

1434. Authority of overseers.] — Jackson’s 
Case, No. 1510, post. 

1435. Validity of— Signed by justice not duly 
qualified.] — The acts of a justice of the 
peace, who has not duly qualified, are not 
absolutely void ; Sc therefore, persons seizing goods, 
under a warrant of distress, signed by a justice 
who had not taken the oaths at the general sessions, 
nor delivered in the certificate required, are not 
trespassers. — Margate Pier Co. v. Hannam. (1819), 
3 B. & Aid. 266 ; 106 E. It. 661. 

A n notations : -Refd. Morrell v. Martin (1841), 3 Man. 6c C. 

581. Mentd. K. v. London Corpn. ( 1 829), 9 B. & (J. 1 ; 1 1. 

r. Hnniphery (1839), 10 Ad. 6c El. 335 ; Marks i\ Frogley 

(1898), 67 L. J. Q. B. 605 ; Montreal Street Ky. v. Nor- 

niandiu, 119171 A. (J. 170. 

1436. Rate not published.] — Where some 

poor rate had not been duly published on the 
Sunday following the allowance, according to 
17 Geo. 2, c. 3, s. I, A a warrant of distress issued 
for a single sum, made up of these rates & of 
others which were regular i—IIcld : the warrant 
was wholly bad, & replevin lay for a distress taken 
under it. — Sibbald v. Roderick (1839), 11 Ad. Sc 
El. 38 ; 3 Per. & Dav. 106 ; 9 1,. J. M. C. 76 ; 
113 E. R. 326. 

Annotations : — Folld. He North Sta fiord shire JJ. (1853), 

23 L. .1. M. V. 17. Refd. Skinglcy v. Hurndgo (1813), 1 I 

M. 6c. W. 503 ; Le Fenvro v. Miller ( 1 857), 8 E. 6c B. 321. 

Mentd. Fox v. Davies (1848), 6 (J. B. II. 

1437. Partial Invalidity — Whether void in 

toto.] — (l) Poor Relief Act, 1601 (c. 2), s. i, 
which gives a remedy for the levying of money 
assessed for poor rates, does not extend to costs ; 
& 18 Geo. 3, c. 19, s. 1, under which justices have 
power to award costs in such a case, limits 
the period for which the defaulter can be im- 
prisoned to the term of one month. 

A warrant issued by two justices of the county 
of 8., after reciting the making of a rate, the 
assessment of pltf. in the sum of £17 thereto. Sc 
his refusal to pay the same, Sc that IT. Sc W., two 
justices, etc. had issued their warrant to levy 
the said sum of £17 19*. dd., & the further sum of 6*. 
for costs incurred in the premises, making in the 
whole the sum of £18 5 a. (id., by distress, etc., 
commanded the constable to apprehend Sc take; 
pltf. to the house of correction, there to remain 
“ until payment of the said sum ” : — Held : the 
warrant was bad in toto ,* Sc an action of trespass 
lay against the justices Sc the constable for tho 
arrest Sc imprisonment under it. 

(2) The backing of the warrant under 24 Geo. 2, 
c. 55, s. 1, by a justice is purely ministerial, Sc the 
justice who issues the warrant is responsible for an 
arrest under it, although it be backed Sc executed 
in a county other than that in which it was issued. 


PART III. SECT. 1, SUB-SECT. 4.— 

C. (a). 

1437 i.. Validity of— Partial invalidity 
— Whether void in toto .}—' Where a 
warrant for the collection of a single 
sum for rates for several years induced 
the amount of an assessment which did 


not appear to be either against the 
owner or the occupier of tho property ; 
— Held : tbo inclusion of such assess- 
ment would vitiate the warrant. — 
Fulsagan v. Elliott (1886), 12 

S. C. R. 435.— CAN. 

s. Whether affected by seizure 

under another warrant — Made at same 


time .] — That seizure was rnado under 
another warrant at tho same time will 
not make the seizure null or irregular. 
— Robertson v. Hooper (1909), 12 
W. L. Ii. 5 ; 2 Sask. L. R. 365.- VAN. 

t. Necessity for— Burden of proof 
on collector, j— The question whether 

D D 2 
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Sect . 3 . — Poor rale and sums recoverable as poor 
rate: Sub-sect. 4, C. {a) & ( b ).] 

(3) A demand of the copy & perusal of the 
warrant, signed by pltf.’s attorney, was left by his 
clerk : — Held : a sufficient demand under C ■on- 
stables Protection Act, 1750 (c. 44), s. 6. 

(4) Where pltf. had obtained a copy of the 
warrant previously to a demand thereof : — Held : 
the constable was not thereby excused from com- 
plying with the demand. 

(5) The mere fact of the justices being joined 
in the action against the constable does not 
entitle the constable to a verdict under Constables 
Protection Act, 1750 (c. 44), s. 6, which sect, only 
protects him in case he has complied with the 
demand' of a copy & perusal of the warrant. 

(0) A party having been arrested under the fore- 
going warrant, <fc having paid under protest the 
money specified in it: — Held: he was entitled 
to recover back the whole of the money so paid, 
although the £17 Ills. i\d. was really due from him 
in respect of the rate.- — Clark v . Woods (1848), 
2 Excli. 305 ; 3 New Mag. Can. 30 ; 3 New Sess. 
(Jus. 213 ; 17 L. .1. M. O. 180 ; 11 L. T. O. 8. 225 ; 
12 J. 1\ 480 ; 154 E. R. 545. 

Annotation : — An to (0) Folld. Norton v. Monekton ( 1 80/>), 4 3 
AV. R. 360. 

1438. Several warrants —Some good some bad — 
Joint distress under ali not invalid.] — (1 ) If a party 
is assessed to the poor rate for premises which lie 
occupies, Ac other distinct premises which he does 
not- occupy, & his goods are distrained for the 
several rates jointly, he is not confined to the 
remedy by appeal, but may bring an action. 

(2) If a joint distress be made under four 
several warrants, for four several rates, of which 
one is bad, the distress is not therefore void. 

(3) If a party enter & make a joint distress for 
four several rates, being furnished for that purpose 
with four warrants, one of which is bad, he may, in 
an action of replevin for such distress, justify 
under the good w arrants, & abandon the bad one ; 
& if the causes of taking are distinct, At the avowries 
separate, he will be entitled to a return of all the 
goods. 

(4) AVI i ere some of the avowries justified the 
whole taking under good warrants only, & pltf. 
alleged, in answer to each of the avowries, that the 
whole distress >vas taken jointly under four 
warrants, of Avliieh one was bad, & deft, did not, 
on the record, contradict this allegation : — Held : 
nevertheless, deft, was entitled to judgment, & 
a return of all the goods. — Bristol Poor 
(i OVERNOBS r. Wait (1834), 1 Ad. & El. 204 ; 
0 C. & P. 501 ; 3 Nov. & M. K. B. 359 ; 2 Nev. & 
M. M. C. 251 ; 3 JL. J. M. V. 71 ; 110 E. R. 1207. 

Annotations : — As to (J) Folld. Charlcton r. Ahvay (1840), 
11 Ad. tic El. 003 ; Rhymnoy Ky. v. Price (1807), 10 L. T. 
304. Distd. K. v. Twopeny, etc. (KcntJJ.)& Twenty- 
four Ratepayers of Milton noxt Sittingbourno (1807), 
17 L. T. 200 ; Manchester Overseers r. Headlam (1888), 
21 g. 11. 1). 90. Reid. Debnoy r. Corbett (1837), 6 Dowl. 
704 ; It. t\ Bradshaw (1860), 6 Jur. N. 8. 620 ; Freeman 
r. ltead (1803). 4 B. & S 174 ,* Baglan Bay Tin Plate 
Co. r. John (1805). 72 L. T. 805. As to (3) Reid. Phillips 
r. AV Wised (I860), 2 E, tic E. 804. Generally , Mentd. 
Crcaso v. Sawle (1842), 11 L. J. M. C. 62; Berwick v. 
S. E. & C. By., 11021] 1 K. B. 187, 

1439. Form of — Mis-recital of date of rate.] — (1 ) A 
warrant of distress for poor rates need not in terms 
state that the refusal to pay the rate was proA'ed 


upon oath ; it is enough to state that it was duly 
proved. 

(2) The mis-recital, in a warrant of distress for 
poor rates, of the date of the rate, is not material. — 
Okmerod v. Chadwick (1847), 16 M. & W. 367 ; 
2 New Mag. Cas. 55 ; 2 New Sess. Cas. 697 ; 16 
L. J. M. 0. 143 ; 8 L. T. O. S. 343 ; 11 J. P. 138 ; 
153 E. It. 1321. 

Annotations: — As to (1) Consd. Ramsbottom v. Duckworth 
(1847), 1 Exch. 506. As to (2) Reid. R. v. Stutfleld (1803), 
2 New Rep. 180. Generally , Mentd. R. v. Shipperbottom 
(18 47), 2 New Soss. Cas. 041 : R. v Preston, R. v. Long- 
bottom (1848), 12 Q. B. 816; R. v. Mills (1851), 17 
L. T. O. S. 164. 

1440. Recital of refusal to pay.] — Ormerod 

v. Chadwick, No. 1439, ante. 

1441. Execution of — By deputy of overseer.] — 

AValsh v. South w r orth , No. 1376, ante. 

1442. By overseer — Or constable.] — 

A justices’ warrant of distress for rates, which 
was addressed in the statutory form to the over- 
seers & constables, was handed by one of the over- 
seers to the assistant overseer, who was em- 
powered by the terms of his appointment to per- 
form all the duties of an overseer. The assistant 
overseer, purporting to act in the execution of the 
warrant, was guilty of an illegal & excessive dis- 
tress : — Held : the overseers were not responsible 
for the act of the assistant overseer. 

It was the duty [of the police] to execute it Ac 
had they discharged that duty this trouble would 
never have arisen (Lord Alveustone, O.J.). — 
Baker v . AVicks, [1904] 1 K. B. 743 ; 73 L. ,T. K. B. 
410 ; 00 L. T. 706 ; 68 J. P. 263 ; 52 AV. R. 556 ; 
20 T. L. R. 382 ; 48 Sol. Jo. 385 ; 2 L. G. R. 1155. 

Annotation: — Reid. McCreagh v. Cox tic Ford (1923), 92 
L. J. K. B. 855. 

1443. Against whom available — Tenants in com- 
mon — Joint assessment.] — A distress warrant may 
issue against any one of a number of tenants in 
common refusing to pay the amount of a rate 
assessed on all of them. — Paynter v . It. (1847), 

10 Q. B. 908 ; 16 L. J. M. C. 136 ; 13 J. P. 457 ; 

11 Jur. 973 ; 116 E. R. 344, Ex. Oh. 

1444. Not owner of tithe rentcharge.] — 

Poor rate assessed upon the owner of tithe rent- 
charge under Tithe Act, 1837 (c. 69), s. 8, is not 
recoverable by distress warrant against such 
owner. — Lamplugh v . Norton (1889),' 22 Q. B. P. 
152 ; 58 L. J. Q. B. 279 ; 53 J . P. 389 ; 37 AV. R. 
422 ; 5 T. L. R. 304, 0. A. 

Annotation : — Mentd. A\ r oollcy tic Woolley v. Broad (1892), 
00 L. T. 080. 

{b) Issue of Warrant. 

1445. Whether compellable — Rate legal — Though 
oppressive.] — If a rate be legal, & a party refuse to 
pay it, the magistrates are bound to issue their 
warrant of distress, however inconvenient A 
oppressiA r e the mode of rating may appear to them ; 
Ac, after summons of the person to pay the rate 
before the justices, Ac they refusing to issue their 
warrant, because they consider the mode of rating 
oppressive, this et., however inconvenient the mode 
of rating may be, Ac however much they may be 
convinced that the object of the overseers in 
pursuing that mode of rating, was to harass the 
party refusing to pay it, will grant a mandamus 
to the justices to issue a warrant of distress. — 
R. v. Sussex J J. (1834), 3 Nev. Ac M. K. B. 263 ; 


tho collector has such “ good reason 
to believe ** a ratepayer is about to 
remove bis goods as would justify 
him in obtaining a magistrate's 
warrant of distress ia one lor the jury* 
the onus being upon the collector to 
prove that he had.— McKinnon v . 


(1901), 1 O. L. R. 233.— 

CAN. 

a. Execution of — Jiu high sheriff 
— Jurisdiction of magistrates to order .J 
— On a complaint by a rate-collector 
in respect of the non-payment of poor 
rate, justices made an order that aeft. 


should pay, tic in default that the rate 
tic costs should be levied by distress tic 
sale of deft. *s goods : — Held : the 
justices had no jurisdiction to direct 
the warrant to the high sheriff for 
execution. — R. (Hynes) v. Clare JJ., 
11912] 2 I. R. 57. — 1R. 
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2 Nev. & M. M. 0. 230 ; 8iib nom . R. v . Uaslek, 

3 L. J. M. C. 50. 

1446. — .] — Where, by an Act of 

Parliament, power is conferred upon justices to 
issue a distress warrant, “ if they shall think fit ” 
they must not refuse to issue it merely because 
they think the Act of Parliament does an injustice 
in giving such power in the particular case. There- 
fore, where the overseer of a parish, which had been 
an extra-parochial place but had been duly 
annexed to a union, was ordered by the board of 
guardians of the union to pay certain money 
towards the common fund, & he refused to pay 
such money: — Held: (1) justices could not 
refuse to issue their warrant, under Poor Rate 
Act (c. 84), s. l,to distrain the goods of the over- 
seer, merely because they thought it unjust that 
such extra-parochial place should be compelled 
to contribute to the common fund of the union ; 
(2) the discretion given to the justices by the Act 
was a “ legal ” discretion &, as the magistrates 
had not acted in the exercise of such a discretion, 
the ct. would compel them to issue their warrant. — 
R. v. Boteler (1804), 4 B. & S. 959 ; 3 New Rep. 
505 ; 33 L. ,T. M. C. 101 ; 28 J. P. 453 ; 10 Jur. 
N. 8. 798 ; 12 W. R. 400 ; 122 E. R. 718. 

Annotations : — As to (1) Mentd. K. v. Oxford Up. (1879), 

4 Q. B. I). 525 ; Bavins v. Evans (1882), 9 Q. B. I). 298 ; 

Jt. v. London Bp. (1889), 21 Q. B. D. 213: Sharp v. 

Wakefield, [1891 J A. C. 173 : K. v. Bros. (1901), 8.7 L. T. 

081. As t/) (2) Reid. 11. v. Adamson (1875), 1 Q. B. 1). 

201. Mentd. It. v. L. «. Board (1908), G L. O. B. GO 5. 

1447. Refusal of applicant to give 

indemnity.]— When the ct. lias decided that a rate 
is valid, the magistrates cannot refuse an applica- 
tion for distress warrants against the parties 
liable, on the ground that further litigation is con- 
templated, & that the parties making the applica- 
tion decline to give them indemnity against the 
consequences. — It. v. Middlesex JJ. (1842), 2 
Bowl. N. S. 385 ; 12 L. J. M. C. 30 ; 0 J. P. 772 ; 
7 Jur. 259. 

A nnotation Folld. K. v. Handsloy (1881), 7 Q, B. 1). 398. 

1448. Fraud of assistant overseer — 

Collection of rate made.] —An assistant overseer 
who collected the rates of a parish which were 
made half-yearly, in Apr. 1910, fraudulently & 
without the knowledge or authority of the over- 
seers sent to reaps., ratepayers in the parish, a 
demand for payment of a sum in respect of a rate 
purporting to have been made on Apr. 7, A 
allowed by two justices, while in fact no such rate 
had been made, & reaps, sent a cheque for the sum 
claimed to the assistant overseer, who paid the 
same into his private account at the bank, & on 
the same day drew a cheque on his private account 
for about the same amount & appropriated the 
proceeds to arrears of previous rates paid by rate- 
payers which he had misappropriated. A rate was 
afterwards made in June, 1910, for the period 
ending in Sept. 1910, & the rate made upon resps. 
was the same amount which they had previously 
paid to the assistant collector in Apr., but after 
the making of this rate no payment had been made 
by resps. in respect thereof. Justices refused to 
issue a distress warrant for the rate : — Held : as 
there was no rate made at the time the payment 
was made by resps. to the assistant overseer, such 
payment was not a payment of the rate subse- 
quently made, & as it was not shown that the 
overseers had received the money in respect of that 
rate, there was no evidence upon which the 
justices could refuse to issue the distress warrant. — 
Hornchurch Overseers v . London, Tilbury & 
Southend Ry. Co (1912), 107 L. T. 293 ; 70 J. P. 
385 ; 10 L. G. R. 731, 1). 0. 

1449. Rate illegal — Rate not authorised by 


justices.] — Where, inadvertently, the overseers 
signed & the justices allowed a rate at the bottom 
of a page of the rate-book, the words used by the 
justices being “ We allow the foregoing rate,” & 
another rate then followed the signature & allow- 
ance : — Held : the rate so following was not 
allowed ; & the justices could not be called upon to 
enforce it by distress . — Re Stafford J.T., Ex />. 
Skelton Overseers (1853), 2 C. L. R. 130 ; Bail. 
Ct. Cas. 211 ; 2 W. R. 80. 

1450. No publication of rat©.] — R. v. 

Staffordshire JJ. (1882), 40 J. P. Jo. 324. 

1451. Assessment increased — Contrary 

to Telegraph Act, 1868 (c. 110), s. 22.] — In 1870 tlio 
Postmaster- General, under above Act, purchased 
premises for a telegraph office, which were then 
assessed at £280 a year. By above sect, premises 
so bought were to be assessed to the poor rate at a 
sum not exceeding their ratable value when 
bought. In 1878, the Postmaster- General ceased 
to occupy them as a telegraph office & underlet 
them Id different private occupiers, who paid on 
the assessment of £280. In 1880, upon a general 
reassessment, the aggregate ratable value was 
raised to £080. Upon one of the occupiers refusing 
to pay poor rates on the increased assessment, 
complaint was made to the city justices for a 
distress warrant, which, however, they refused to 
grant, but stated a case : — Held : the justices were 
right in so ref using. —St. Gabriel, Fenohurcu 
Overseers v . Williams (1885), 10 Q. B. I). 049 ; 
55 L. J. M. O. 14 ; 54 L. T. 270 ; 50 J. P. 533 ; 
31 W. R. 250 ; 2 T. L. R. 138, D. 0. 

1452. Discretion of magistrates — How exercised.] 
— Pt. v. Boteler., No. 1440, ante. 

1453. — Warrant for part or whole of the 
rate — Tender of part.]— A rate having been duly 
made in a parish, a ratepayer tendered to the 
overseers a portion of the sum that he was liable 
to pay in respect of the rate, but refused to pay 
the balance. The overseers refused to accept 
part-payment of the rate, & preferred a complaint 
before the magistrate against the ratepayer for a 
refusal to pay the rate. At tlio hearing the rate- 
payer again tendered in ct. a portion of the sum 
due from him, which was again refused ; where- 
upon the magistrate refused to issue a distress 
warrant for more than the amount of the balance : 
— Held : under the circumstances the magistrate 
was not bound to issue his distress warrant for the 
whole amount of the rate. — R. v. Gillespie, [1904] 
1 K. B. 174 ; 73 L. J. K. B. 100 ; 52 W. R. 307 ; 
sub nom . It. v. Gillespie, Ex p. West Ham Over- 
seers, 90 L. T. 15 ; 08 J . P. 1 1 ; 20 T. L. R. 113; 
48 Sol. Jo. 131 ; 2 L. G. R. 59 : ltydo & K. Rat. 


App. 350, D. V. 

Annotations : — Expld. Jto Wiles (1903), 90 L. T. 225. Folld. 
Mansol v. lichen Overseers (1900), 75 L. J. K. B. 232. 



1454. — .] — Where upon a sum- 

mons for a distress warrant for a poor rate the 
person liable to pay the same tenders a part of 
the rate in ct. before the justices, the justices have 
notwithstanding such tender in ct., jurisdiction to 
issue a distress warrant for the whole amount of 
the rate, &, in default of sufficient distress to 
satisfy the whole amount, to issue a warrant of 
commitment in respect of the whole amount, not- 
withstanding a subsequent tender of part. — Ex p. 
Wiles (1903), 90 L. T. 225 ; 20 T. L. R. 150 ; 
2 L. G. R. 103 ; 20 Cox. 0. O. 002 ; sub nom. 
Re Wiles, 73 L. J. K. B. 112, n. ; sub nom. Ex j>. 
Wylks, 08 J. P. 13, D. 0. 

1455. Occupation tor part of period — 

Special agreement between owner & overseers.] — 
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S tort, 1 . — Poor rate and sums recoverable as poor 
rate: Sub-sect. 4, C. ( b ) cfc D. ; sub-sect. 5, A. 


R. v. Tempest, etc. 3 J. & Cittts, Ex p. Townend 

(1898), 14 T. L. R. 190, 1). C. 

Annotation : — Refd. Cheney v. Tallovvin, [1904] 2 K. B. 703. 

1456 . Agreement to suspend payment of 

Increase — Pending new valuation.] — In Sept. 1839, 
a poor rate was made for the township of T., 
o gainst which an appeal was entered at the Jan. 
sessions, 1810, <fc respited on the terms that a new 
valuation should be made, & that in the meantime 
the payments should be made according to the last 
effective rate, & the balance either for or against 
applts. be afterwards paid by or allowed to them. 
These terms were agreed to by applts. & S., the 
assistant overseer, & the appeal was respited from 
l ime to time till the Michaelmas sessions, 1843, 
when the new valuation was completed, & the rate 
reduced. Pending this appeal the assistant over- 
seer died, & a new rate made in May, 1840, in 
which applts. were ratod as in the rate appealed 
against, & on their refusal to pay were summoned 
before the petty sessions, who made an order that 
they should pay according to the agreement ; 
that is, according to the last effective rate. They 
paid the amount ordered on that rate, & the like 
amount on four other rates, made between that 
time & Michaelmas, 1843. In Apr. 1844, they 
were summoned by the overseers to pay in full, & 
the justices at special sessions were applied to for, 
& refused, distress warrants to compel such pay- 
ment. On an application for a mandamus to the 
justices for this purpose : — Held: after so long a 
time the township must be taken to have 
acquiesced in the agreement made by S., & the ct. 
refused to issue the writ. — It. v. Royds (1811), 1 
New Hess. das. 45(1: 4 L. T. O. 8. 193; 9 J. P. 118. 

1457. - - - To delay execution.] —Justices in 
issuing a distress warrant for the recovery of poor 
rales have no power to order that there shall be 
any T delay in the execution of the warrant. — R. v. 
Handsley (1881), 7 Q. It. I). 398 ; I). 0. 

Annotations Distfl. 11. r. IhigHhawc JJ. (1896), 75 L. T. 

MM. Refd. Koi’hIwiw, Loohc v. Stockport Overseers, 

1 1923] 2 K. 11. 1 29. 


1458. Wrongful Inclusion in rate-book.] — 

Wixon v. Thomas, Lambent v. Thomas, Burrows 
v. Thomas, No. 1411, ante. 

1459. Winding up scheme approved by 

court —Providing for payment of rates.] — When a 
person assessed in a valuation list gives notice of 
objection to the sum at which lie is therein 
assessed, & the valuation list, A, consequently, 
the rate, are altered as a result of the objection, the 
rate does not become due A payable by such 
person until it lias been so altered. 

A petition to wind up a co. having been pre- 
sented, a scheme was sanctioned by the ct. which 
provided ( inter alia) for the payment in a certain 
way of rates due from the co. : — Held : magis- 
trates, on an application for » warrant of distress 
for non-payment of the rates, were entitled to 
consider the effect of the scheme as a defence to the 
application, although this could not have been set 
up on appeal against the rate, & their duties were 
not merely ministerial. — Kershaw, Leese & Co. 
r. Stockport Overseers, [1923] 2 K. B. 129; 
02 L. ,T. K. B. 784 ; 129 h. T. 563 ; 21 L. G. R. 452. 

1460. Certiorari to quash warrant — Summons not 
issued.] — (1) A certiorari to bring up a warrant of 
distress for a poor rate, on the ground that the 
party had not^been previously heard or sum- 
moned, refused. 

(2) The remedy in such a case must be by appeal 
or action. 


(3) Senible : the warrant is not a judicial act, & 
would not be evidence of the facts stated in it. — 
R. v. Surrey JJ., Ex p. Taunton (1831), 1 Dowl. 
54 ; 9 L. J. O. S. M. 0. 120. 

Annotation : — Refd. R. v. Webber (1899), 16 T. L. R. 1. 

1461. Mandamus to compel.] — Where a rate was 
made in part of a parish, in an outlying district, 
by authority of the Metropolitan Board of Works ; 
& the overseers refused to comply with the 
precept, & the justices declined to issue a distress 
warrant, the ct. will interfere by mandamus . — 
Metropolitan Board of Works v. Glossop 
(1863), 1 New Rep. 372. 

1462. Objection to issue of warrant — Non- 
appearance on summons.] — G., by a local Act 
authorising agents for owners of small tenements to 
be rated, was summoned as agent for H. for non- 
payment of poor rates, but took no notice of the 
summons, & did not attend, & the justices, on 
proof of the rate, the agency of G., & service of the 
summons, issued their distress warrant-, & after- 
wards, warrant of commitment against G. : — Held : 
G. was not entitled to have the warrants quashed 
on an affidavit stating that he was neither owner 
nor occupier of the premises, & the overseers knew 
who was owner, for G. ought to have appeared 
before the justices <fc shown cause against the 
issuing of the warrants. — It. v. Tompkins (1867), 
31 J. P. 470. 


T). Impounding. 

See Part II., Hect. 11, sub-sect. 1, ante. 


Sub-sect. 5.- -Costs, Expenses, and TIam aces. 

A . Costs and Expenses. 

{a) In Ocncral. 

See Distress Costs Act, 1817 (e. 93) ; Distress 
Costs Act, 1827 (c. 17) ; Distress for Rates Act, 
1849 (c. 14); Divided Parishes A Poor Law 
Amendment Act, 187(5 (c. 01). 

1463. Costs — Whether treble costs recoverable - 
Poor Relief Act, 1601 (c. 2), s. 19 .J-— Okeley v. 
Salter (1610), Noy, 137; Yelv. 176; 71 E. R. 
1100. 

Annotations : — Folld. Betterton v. Furher (1820), I Brod. & r 

Bing. 517. Mentd. Valentino v. Fawcett (1735), 2 Sira. 

1021 ; Moywo v. CockHodgc (1749), Willes, 630 ; Cbarrint.on 

v. Johnson (1845), 4 L. T. O. H. 398 ; Head hind i\ Coster 

(1904), 74 L. J, K. B. 210. 

1464. .] —A vo want in replevin on 

a distress for poor rates is only entitled to single 
costs, under the above sect. — Butteuton r. 
Furber (1820), 1 Brod. & Bing. 517 ; 4 Moore, 
C. P. 206 ; 120 K. R. 822. 

Annotation: — Folld. Charrington v. Meathcringlmm (1830), 

2 M. & W. 1 42. 

1465. .] — A parish officer sued in 

trespass for distraining for poor rates is not 
entitled under 43 Eliz. c. 6, s. 19, or Poor Relief 
Act, 1662 (c. 12), s. 20, to treble costs when pltf. is 
non-suited. — C harrington v . Meatheuingiiam 
( 1836), 2 M. & W. 142 ; 5 Dowl. 313 ; 2 Gale, 229 ; 
6 L. J. Ex. 23 ; 150 E. R. 704 ; subsequent pro- 
ceedings (1837), 2 M. & W. 228. 

1466 . Tender of rate without costs — Sub- 

sequent warrant for rate illegal.] — An order of 
magistrates being made upon a party to pay the 
amount of his poor rate, & the costs of a summons, 
he tendered the former without the latter to the 
overseer : — Held : a subsequent warrant of distress 
for the poor rate was illegal.— Cotton v. Kadwell 
(1833), 2 Nev. & M. K. B. 399. 

1467 . Costs of summons — Not included In 

warrant.] — On a distress for arrears of a poor-rate 
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under a local Act : — Held : although the warrant 
made no mention of the costs of the previous sum- 
mons, the reasonable costs of such summons might 
be levied under it ; & 1.9. was a reasonable sum in 
that behalf. — Clarke v. Pedley (1834), 4 Moo. & 

S. 321 ; 2 Nev. & M. M. 0. 344 ; sub nom . Davies 
v . Pedley, 3 L. J. C. P. 120. 

1468. Discretion of justices — To include 

costs in warrant — Distress for Rates Act, 1849 
(c. 14), s. 1.] — Justices on issuing a distress war- 
rant for poor rates under the above sect., have a 
discretion as to whether they will include in the 
warrant of distress any sum in respect of the costs 
of obtaining the warrant & this discretion is not 
fettered by the provision in sect. 6 that the person 
against whom proceedings have been taken may 
have the proceedings stayed by paying or tendering 
the rate, together with all costs & expenses up to 
that time incurred. Consequently, where a 
person who has been summoned for the poor rate 
lias paid the rate, but not the costs, the justices, 
on the summons coming before them, can refuse to 
issue a distress warrant for the costs alone. — R. v. 
Baker, Ex p. Guildford Overseers (1900), 
100 Ju T. 522 ; 73 J. P. 1(56 ; 7 L. (1. R. 422 ; 
22 Cox. C. 0. 77 ; Konst. & W. Rat. App. 132, D. C. 

1469. To issue warrant for costs alone.] 

— R. v. Baker, Ex p. Guildford Overseers, No. 
1468, ante. 

1470. Expenses — Of distress & sale -Reason- 
ableness a question for jury.] — Moyse v. Cook- 
sedge (1749), Barnes, 459 ; Willcs, 636 ; 94 E. R. 
1003. 

Annotation : — Apprvd. Headland. v. Coster, [1905] 1 K. B. 

(b) Distress for Less than £20. 

See Distress (Costs) Act, 18J 7 (c. 93), s. 1 , sched. ; 
Distress (Costs) Act, 1827 (e. 17), A Distress for 
Rates Act, 1819 (e. 11), s. 1. 

4471. What charges are reasonable -Distress for 
Rates Act, 1849 (c. 14) s. 1.] - (1) The schedule to 
Distress (Costs) Act, 1817 (c. 93), as applied by 
Distress (Costs) Act, 1827 (e. J 7 ), to distress for 
poor rate, in so far as it prescribes a maximum 
limit in respect of the costs of salo of the distress, is 
impliedly repealed by Distress for Rates Act, 1849 
(c. 1 4), s. 1 , which gives the justices power to order 
that the levy shall include “ the reasonable 
charges of taking, keeping & selling of the said 
distress.” 

(2) “ Reasonable charges ” may include a cl large 
for a fee of an auctioneer on the sale. — Hill v . 
Pannifer., [1904] 1 K. B. 811 ; 73 L. J. K. B. 
556 ; 90 L. T. 511 ; 68 J. P. 261 ; 52 W. R. 588 ; 
20 T. L. R. 321 ; 48 Sol. .!o. 313 ; 2 L. G. R. 381, 
1). 0. 

Annotations: — As to (1 ) Overd. Headland r. Coster, 1 1 905 1 

1 K. B. 219. Reid. Jt. v. Philbriok, Exp . Edwards, [1905] 

2 K. B. 108 ; Scott v. Denton, [1907] 1 K. B. 456. 

1472, .] — The provisions of Distress 

(Costs) Act, 1817 (c. 93), as applied by Distress 
(Costs) Act, 1827 (c. 17), to distress for poor rate, 
still remain in operation, & are not impliedly 
repealed by Distress for Rates Act, 1849 (c. 14), s. 
1 ; & therefore, in the case of a distress for poor 
rate in respect of an amount not exceeding £20, 
it is illegal to make any charge for the expenses of 
the distress in excess of the scale given in the 
schedule to Distress (Costs) Act (c. 93), 1817. 

Hill v. Pannifer , No. 1471, ante , overd . — 
Coster v . Headland, [1906] A. C. 286 ; 75 
L. J. K. B. 483 ; 94 L. T. 589 ; 70 J. P. 249 ; 22 

T. L. R. 441 ; 4 L. G. R. 689, H. L. ; affg. S. 0. 
sub nom . Headland v. Coster, [1905] 1 Tv. B. 219, 
C. A. 

Annotations : — Consd. R. v. Philbrlck, Ex p. Edward*, 


[1905] 2 K. B. 108. Expld. Scott v. Donfron. [1907] 1 K. B. 
456. Consd. Walker t>. Retter, [1911] 1 K. B. 1103. Refd. 
R. v. London County JJ., Ex p. St. George’s, Strand & 
Westminster Unions Assessment Committee & West- 
minster City Council (1907), 97 L. T. 247. 


1473. Not costs of swearing appraiser.] — 

On a distress for poor rates for loss than £20, a 
broker is not entitled to charge for a sum paid to a 
constable for swearing the appraiser. — Smith v. 
Parrott (1833), 3 L. J. M. 0. 25. 

1474. Auctioneer’s sale fee.] — Hillv. Pan- 

nifer, No. 1471, ante . 

1475. “ Keeping possession 99 — By con- 

stable.] — Scott v. Denton, No. 933, ante . 

1478. Distress levied by mistake — Only reason- 
able charges taken — Liability of distrainor for 
penalty.] — Resp. being charged with a warrant of 
distress to enforce the amount of a church rate 


under £10 from applt., levied on his goods & sold 
them by private contract : but afterwards, bond 
fide, thinking this course erroneous, he induced 
the purchaser to rescind the contract, & then 
sold the goods by auction, after appraisement, 
etc. He retained, inter alia , the amount paid for 
appraisement, under Od. in the pound, & ten- 
dered the overplus to applt.: — Held: resp. was 
not liable to be convicted under Distress (Hosts) 


Act, 1817 (c. 93), s. 2, for that, though he had been 
mistaken, ho had acted bond, fide , & had not taken 
other or greater charges than were allowed by the 
sched., nor charged for what was not really done. — 
Nott v. Bound (1866), L. It. 1 Q. B. 405 ; 14 L. T. 
330 ; 30 J. P. 564. 

Annotation : — Apld. R. v. Philbrlck, Ex p. Edwards, [1905] 
2 K. B. 108. 


1477. Recovery of excessive charges — Action in 
county court.] — Where a bailiff in distraining for a 
poor rate has retained out of the amount realised 
by the sale of the distress an unreasonable charge 
for the taking, keeping & selling of the distress, 
the remedy of the person aggrieved is not con- 
fined to an application to justices for an order 
under Distress (Hosts) Act, 1817 (r. 93), s. 2. The 
county ct. has jurisdiction to try an action in 
which repayment is claimed of so much of the 
charge as is unreasonable. — R. v. Philbriok, Ex p. 
Edwards, [1905] 2 K. B. 108; 92 L. T. 571 ; 
69 J. P. 221 ; 53 W. R. 527 ; 49 Sol. .Jo. 46 L ; 
3 L. G. It. 079 ; sub nom . R. v. Bridport County 
Court Judge, Ex p. Edwards, 74 L. J. K. B. 
164, D. H. 


13. Damages . 

See Poor Relief Act, 1601 (c. 2). 

1478. Treble damages — How assessed — Action 
for trespass.] — Okeley v . Salter, No. 1463, ante . 

1479. In replevin.] — In replevin on a 

distress for a poor rate under Poor Relief Act, 
1601 (c. 2), the treble damages given to deft, by 
sect. 19, are, thrice the amount of the damages 
found by the jury. The ct. refused to stay the 
proceedings on a judgment of non pros, in such an 
action, on payment of the single amount of the 
rate, thrice the charges of the levy, & the costs. — 
Newman v. Bernard (1833), 10 Bing. 274 ; 
3 Moo. & 8. 748 ; 2 Nev. & M. M. 0. 350 ; 131 
E. R. 909 ; sub nom . Skingley v. Barnard, 3 
L. J. M. C. 19. 

1480. Omission of jury to assess — Writ of 
Inquiry.] — The omission of the jury to inquire of 
damages on a non-suit in replevin may be supplied 
by a writ of inquiry. — Harcourt v. Weeks (1695), 
5 Mod. Rep. 77 ; Holt, K. B. 192 ; 87 E. It. 529. 

1481. .] — Upon a nonsuit in replevin 

for distress for a poor rate, if the jury omit to 
inquire of damage, that may be supplied by writ 
afterwards. — Herbert v. Waters (1695), 1 Salk. 
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Distress. 


Sed. 1 . — Poor rate and sums recoverable as poor 
rate: Su b-sect, 5 , B. ; sub-sect . 6, A, (a) i. &ii .] 

205 ; Garth. 362 ; Comb. 344 ; 1 Ld. Raym. 59 ; 
5 Mod. Rep. 118 ; 12 Mod. Rep. 85 ; 91 E. R. 183 ; 
sub nom, Herbert’s Case, Holt, K. B. 191 ; 
sub nom. Harbert’s Case, Skin. 595. 

Annotations Consd. Valentino v. Fawcot (1735), Leo temp. 
Hard. 138. Reid. Phillips v. Jones (1850), 14 Jur. 1005. 
Mentd. Kynaston v. Shrewsbury Oorpn. (1736), 2 Stra. 
1051. 

1482. .] — In replevin if the jury at the 

trial omit to assess deft.’s damages, a writ of 
inquiry will issue. — Dewell v. Marshall (1773), 
3 Wils. 442 ; 2 Wm. Bl. 921 ; 95 E. R. 1146. 


/Sub-sect. 6. — Illegal and Excessive Distress. 

A . Remedies . 

{a) For Illegal Distress. 
i. Replevin. 

See. Common 1 4iw Procedure Act, I860 (e. 126), 
S. 22 ; County Courts Acts, 1888 (c. 43), 1919, 
(c. 73), ss. 133, 131. 

1483. Replevy — General rule.) — 43 Eliz., c. 2, 
gives the power of levying poor rates by distress & 
sale ; A sect. 19, by implication gives the power to 
replevy for goods unlawfully distrained (Lord 
Tenterden, O.J.). — Habourin v. Marshall (1832), 
3 B. & Ad. 440 ; 110 E. R. 158 ; sub nom. 
Laboijrin v. Marshall, 1 L. .1. K. B. 151. 

Annotation : — Reid. Khynmoy liy. v. Price (1867), 16 L. T. 

1484. Action of replevin — Non-occupation of 
premises rated Rate confirmed on appeal.] — A 

distress for a poor rate for lands not in the occupa- 
tion of pltf. may he replevied, notwithstanding 
the sessions, on appeal, had confirmed the rate ; 
tlic determining that a man may be assessed for 
what he does not occupy being an excess of 
jurisdiction. — M iiavard v. Caffin (1779), 2 Wm. 
Ml. 1330 ; 1 Botfc. 6th ed. 290 ; 96 E. R. 779. 
Annotations ; — Distd. Wilson r. Weller (181 SI), 1 Broil. & 
Mini?. 57 ; Marshall r. Pitman (1833), 9 Bing. 595. Consd. 
Bristol Poor Governors r. Wait (1834), i Ail. & El. 264. 
Apld. Bhymney By. r. Price (1867), 16 L. T. 394. Reid. 
Morrell r. Martin (1841), 3 Man. & G. 581 ; Crease i\ 
Sawlo (1842), 11 L. J. M. C. 62; Skingloy v. Surridge 
(1843), 11 M. & W. 503 ; It. u. Bradshaw (1860), 2 E. tk E. 
836 ; Manchester Overseers r. Head lam (1888), 21 Q. B. D. 
96. Mentd. Bute r. Grindall (1793), 2 Hy. Bl. 265 ; 
Harper v. Carr (1797), 7 Term Bop. 270 ; Fletcher r. 
Wilkins (1805), 6 East, 283 ; Groomer. Forrester (1816), 5 
M. & 8. 314 ; Acland t\ B uller (1848), 18 L. J. Ex. 51 ; 
Newbould v . Coltnmn (1850), 16 L. T. O. S. 488 ; Metro- 
politan Board of Works v. Vauxhill Bridge Co. (1857), 

7 E. &. B. 964 ; Luton L. B. of Health v. Davis (I860), 
2 K. & K. 678 ; Peilley v. Davis (1861), 10 O. B. N. S. 
492; Freeman v. Head (1863), 4 B. & 8. 174; B. v. 
Twopony, etc. (Kent JJ.) & Twenty -four Ratepayers of 
Milton next Slttingbourno (1867), 17 L. T. 266 ; li. v. 
McCann (1868), 9 B. & 8. 33 ; It. v. West Riding of York- 
shire JJ. (1876), 45 L. J. M. C. 97 ; R. v. Hannam (1886), 
34 W, R 355 ; Barwick v. 8. K. & C. Ity., [1921] 1 K. B. 
1 87 • 

1 485. .] — H uitRELL v. Wink, No. 1 4 2 4 , 
ante. 

1480. .] — Bristol Poor Governors 

v. Wait, No. 1438, ante. 

1487. .] — Pltfs., a railway co., were 

the owners of some stables situate within the fence 
of the station, to which access was obtained 


through two gateways from the public roads. 
By the permission of pltfs., the stables were used 
by coal-owners, under agreements. Pltfs. had not 
in fact exercised any control over or used any of the 
stables during the currency of the agreements ; 
& none of the bye-laws had any application to the 
stables. Pltfs. having been rated to the poor rate 
in respect of the stables ; — Held : pltfs. were 
rightly rated as occupiers : for that, on the true 
construction of the agreement, looking at the 
situation of the stables, it was the intention of pltfs. 
to retain control over the stables, & not to part 
with the exclusive occupation to the coal-owners. — 
London & North Western Ry. Co. v. Buck- 
master (1875), L. R. 10 Q. B. 444 ; 44 L. J. M. 0. 
180 ; 33 L. T. 329 ; 39 J. P. 692 ; 24 W. R. 16, 
Ex. Ch. 

Annotations : — Apld. Rochdale Canal Co. v. Brewster, f 18941 
2 Q. B. 852. Reid. Cory v . Bristow (1875). L. R. 10 C. P. 
504 ; Smith v. Lambeth Assmt. Com. (1882), 10 Q. B. I). 
327 ; Manchester Ovorseers v. Headlam (1888), 21 Q. B. D. 
96 ; Holywell Union & Halkyn Parish v. Halkyn Drainage 
Co., [18951 A. C. 117 ; R. v. Bagshawe, etc., JJ, (1896), 
75 L. T. 513; Vernon v. Castle (1922), 127 L. T. 74S. 
Mentd. Bobbett v. 8. E. Ry. (1882), 9 Q. B. 1). 424 ; 
Marlin v . West Derby Union Assmt. Corn. (1883), 52 
L. J. M. C. 66 ; M. 8. & L. Ry. v . Kingston-upon-Hull 
Governor & Grdns. (1896), 60 J. P. 504 ; Perey v. Hail 
(1903), 88 L. T. 830 ; Mitchell v. Worksop Union Assmt. 
Com. (1904), 92 L. T. 62 ; Young v. Liverpool Assmt. 
Com., [191l j 2 K. B. 195 ; Cleveland Bridge & Engineering 
Co. a. Darlington Union Assmt. Com. (1923), 21 L. G. li. 
511. 

1488. Rate not published — Warrant for 

legal & illegal rates.] — Sibbald v. Roderick, No. 
1436, ante. 

1489. Objection to assessment.] — Where a 

party having no stock in trade is rated as an 
inhabitant of a parish, his remedy is by appeal to 
the quarter sessions. Replevin does not lie for a 
distress under such a rate. —Marshall v. Pitman 
(1833), 9 Bing. 595 ; 2 Moo. & 8. 745 ; 1 Nev. A 
M. M. C. 270 ; 2 L. J. M. C. 33 ; 131 E. R. 737. 

Annotations : — Consd. Bristol Poor Governors v. Wait (1834). 
1 Ail. & El. 264. Distd. Khymney Ry. v. Price (1867), 
16 L. T. 394. Reid. Birmingham Churchwardens &r 
Overseers v. Shaw (1849), 10 Q. B. 868 ; R. v. Bradshaw 
(1860), 2 E. & E. 836 ; Mersey Docks & Harbour Board v. 
Cameron, Jones v. Mersey Docks &, Harbour Board (1865), 
20 C. B. N. 8. 56. Mentd. Le Feuvre v. Miller (1818), 8 
E. tk, B. 321 ; R. v. Cooper (1854), 18 Jur. 899 ; Pcdley 
v. Davis & Shipstone (1861), 26 J. 1\ 343 ; Bag) an Bay 
Tin Plate Co. v. John (1895), 72 L. T. 805. 

1490. Good & bad warrants — Joint distress. ) 

— Bristol Poor Governors v. Wait, No. J43S, 
ante. 

1491 . Exemption from rates — Occupation 

not beneficial.] — Where property has been rated to 
the poor rate, & it has been decided that such pro- 

erty is exempted by reason of the occupation not 
eing beneficial, the party so rated cannot main- 
tain an action of replevin for a levy made to en- 
force such rate, but he must seek his remedy by an 
appeal to the quarter sessions. — Mersey Docks & 
Harbour Board v . Cameron (1861), 9 C. B. N. 8. 
812 ; 4 L. T. 53 ; 25 J. P. 391 ; 9 W. R. 484 ; 
142 E. R. 319 ; sub nom. Mersey Docks & Har- 
bour Board v. Jones, Same v. Cameron, 30 
L. J. M. C. 185 ; on appeal , sub nom. Mersey 
Docks v. Cameron, .Tones v. Mersey Docks 
(1865), 11 H. L. Cas. 443, H. L. 

Annotations: — Mentd. Secretary of State for India r. St. 
Mary, Lambeth Church ward on h (1865), 29 J. P. 292 ; 


PART III. SECT. 1, SUB-SECT. 6.— 

A. (a) i. 

b. Action of replevin — School rates 
— Whether notice of action necessary.) 
— Replevin may he brought upon a 
distress for school rates, & notice of 
action is not necessary. — A ppleqarth 
r. G ft \ 1 1 a M (1858), 7 C. P. 171.— CAN. 

°* Conditions requisite, to 

support distress.)— A party avowing 


for distress in the levying of a school 
rate, the bye-law for sanctioning such 
levy requiring to be passed upon the 
request or with the consent of certain 
orsous, must shew such request to 
ave been made or such concurrence 
or consent obtained. Upon such 
avowry the vowant must set forth the 
conditions procedont required by law to 
he complied with before the passing 
of a bye-law to levy a rate for school 


purposes. — Haackk v . Mark (1859), 
8 C. P. 441— CAN. 

d. Conditions precedent — When 

distress partly legal .) — A collector hav- 
ing legal authority for the collection 
of three sums, being the rates for 
throe specific years due for taxes, dis- 
trained by his bailiff for the amount 
of them with other sums not properly 
collectable. Upon replevin ; — Held : 
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?i C 7«m Navigation CoDm.r. Tcwkenbury Churchwardens 
( 1 860 ), 29 J. I . ^23 ; Loitii Harbour & Docks Comrs. v. 

inspector (1866), L. II. ] Sc. & Div. 17: Mersey 
Docks Trustees u. Gibbs (18GG), L. H. 1 H. L. 93 ; Col- 

r h T CB ^nHL^ ewue ^ Q ( iA 6 7 > ?, 6 J * Ex - 172 : Lanciwhiio 
JJ.v, Choetham (1867), L. R. 3 Q. B. 14 ; Lincoln Corpn. 
v. Holmes Common (1867), L. U. 2 Q. B. 482 ; R. v. St. 
Martin s, Leicester, R. v. Castle View, Leicester (1867), 
U* B- J? Q’ B * iPP ; B. v ' Sherford (1867), L. R. 2 Q. B. 
S°. 3 ; £? ig V r Edinburgh University (1868), L. R. 1 Sc. & 
Biv. » Londonderry Union Grdns. v. Londonderry 
Bridge Comrs. (1868), 19 L. T. 132 ; R. v. McCann (1868), 

^‘o^\ 3 n Q 'r» B, p 67 d ; oil* v ‘ Metropolitan Board o f Works 
(1868), 9 B. & S. 937 ; R. v. Oldham Corpn. (1868), 

O* ft* «■$* B *A ; C. Rhymney Ry. (1869), L. R. 4 
Q. B. 276 * A.-G. v. Dakin (1870), L. R. 4 H. L. 338 ; 
Magee College Trustees v. Valuation Comrs. (1870), 19 
W. R. 328 ; Metropolitan Board of Works v. West Ham 
(1870), L. R. 6 Q. B. 193 ; A.-G. v. Black (1871), L. It. 6 
Ux f, h. 308 ; Morgan v. Crawshay (1871), L. R. 5 H. L. 
•*94; R. v. Abney Park Cemetery Co. (1873), 42 
L. J. M. C. 124 ; R. v. Postmastor-General (1873), 28 
337 ; R. v. West Derby (1875), L. R. 10 Q. B. 283 ; 
St. Thomas’ Hospital v. Stratton (1875), L. It. 7 H. L. 
•177 ; Essomlen Corpn. v . Blackwood (1877), 2 App. Cas. 
574 ; Hare v. Putney Overseers (1881), 7 G. B. D. 223 ; 
Re Leslie, R. v. Curzon (1882), 46 L. T. 159 ; Coomber v. 
Berks .1.1. (1883), 9 App. Cas. 61; Hicks v. Dunstable 
Overseers (1883), 48 J. P. 326; Martin v. West Derby 
Assnit. Com. (1883), 11 Q. B. 1). 145; Mersey Docks v. 
Lucas (1883), 8 App. Cas. 891 ; Yates v. Ckorl ton -upon - 
Medlock Union, Almond v. Chorlton-upon-Medlock Union 
(1883), 48 L. T. 872 ; Mersey Docks & Harbour Board r. 
Llaneiliun Overseers (1884), 14 Q. B. D. 770 ; West 
Bromwich School Board v. West Bromwich Overseers 
(1884), 13 g. B. D. 929; Dewsbury Sc Ileckmondwleko 
Waterworks Board v. TVulstono Union Assnit. Com. 
(1885), 16 g. B. 1). 585 ; Owens College v. Cbo rlt on -up on* 
Medlock Ovoi*seers (1886), 55 L. T. 737 ; Dublin Corpn. v. 
M’Adam (1887), 2 Tax Cas. 387 ; Tunnicliffe v. Birkdale 
Overseers (1888), 20 g. B. I). 450 ; Bray v. Lancashire JJ. 
(1889), 22 Q. B. D. 484 ; Dillon v. Haverfordwest, Corpn., 
[1891] 1 g. B. 575 ; Income Tax Special Purposes Comrs. 
v. Pemsel, [1891] A. C. 531 ; Perry v. Eames, Salaman v. 
Eames, Mercers’ Co. v. Eames, [1891] 1 Oh. 658 ; Showers 
v. Chelmsford Union Assmt. Com. (1891), 60 L. J. M. C. 
55 ; L. C. O. v. Erith Parish Churchwardens & Dartford 
Union Assmt. Com., West Ham Parish Churchwardens, 
etc. v. L. C. C., St. George's Union Assmt. Com. v. L. C, O. 
11893] A. C. 562 : L. O. C. v. Lambeth Church wardens, 

1 1896] 2 g. B. 25 ; Middlesex County Council v. St. 
George’s Union Assmt. Com., [1897] 1 (j. B. 64 ; Woroster- 
shiro County Council v. Worcestershire Union Assmt. Com. 
& St. Nicholas Overseers (1897), 66 L. ,T. g. B. 323 ; 
Earn]) am Flint Co. v. Earnham Union (1900), 83 L. T. 
660 ; Mersey Docks & Harbour Board, v. Birkenhead 
Assmt. Com., TlOOl] A. C. 175; Glamorganshire Canal v. 
Merthyr Tydfil Union (1902), 1 L. G. R. 31; Oxford 
University v. Oxford Corpn. (No. 1) (1902), Rydo Sc K. 
Rat. App. 87 ; Hackney Corpn. v. Lee Conservaucy 
Board, 1 1904] 2 K. B. 541; Lewis v. Durham Union 
(1904), 90 L. T. 383 ; Mary Clark Home Trustees v. 
Anderson (1904), 91 L. T. 457 ; Liverpool Corpn. v. 
West Derby Union (1905), 92 L. T. 467 ; The Beam, 
[1906] P, 48; Davies v. Seisdon Union, [1907] 1 K. B. 
630 ; Newport Union v. Stead, Newport Union v. Green, 
11907] 2 K. B. 460; Winstanley v. North Manchester 
Ovorscers, [1910] A. C. 7 ; Liverpool Corpn. v. Chorley 
Union Assmt. Com., [1913] A. C. 197 ; City of London 
Corpn. v. Associated Newspapers, [1915] A. G. 674 ; Port 
of London Authority t\ Orsett Union Assmt. (Join., [1920] 
A. C. 273 ; Roberts v. Poplar Assmt. Com., [1922] 1 K. B. 
25. 


1492. — After unsuccessful appeal.] — Applt., 

who has unsuccessfully appealed against a poor 
rate upon the ground that he lias no ratable 
property, may maintain replevin if his goods are 
afterwards seized under a warrant in satisfaction 
of such poor rate, Pltfs. appealed against a poor 
rate, & at the lieari ng the sessions dismissed the 
appeal. Subsequently a warrant of distress was 
granted for the rate, under which the goods of 
pltfs. were seized, whereupon they brought replevin 
m the county ct. Upon an objection that no 
replevin would lie under the circumstances : — 
Held : the action was maintainable. — Rhymney 
11 v. Co. v . Price (1867), 16 C. T. 394 ; 31 J. P. 391, 


11 . Action for Damages. 

1493. Action for trespass — Prospective rate.] — If 

a person rated to the poor has any objection to 
the rate, e.g. that it is made for 6 months, he must 
appeal to the next sessions ; & if lie do not appeal, 
lie cannot bring trespass against those who 
distrain on him for non-payment of the rate - 
Durrant v . Boys (1796), 6 Term Bop. 580 ; 10 L 
E. R. 714. 

A nnotalions : — Retd. Oort in v. Kent Water-Works Co. 
(1827), 7 B. A' O. 31 1 ; Weaver v. Brice (1832), 3 B. Ad. 
109. 


1494. Notice of action unnecessary.] - 

Where the goods of A. were seized under two 
warrants for arrears of a highway rate «fc also for a 
poor rate, due from B., who had just before made 
a bond fide sale thereof to A.. A. thereupon 
brought an action of trespass in respect of such 
seizures against the broker i—Udd : ( 1 ) deft, was 
entitled to 21 days’ notice in respect of the goods 
seized under Highway Act, 1835 (c. 50), but not so 
for the goods seized for the poor rate ; (2) though 
the goods were taken at the same time for both 
rates, <fc though deft, was entitled to notice in 
respect of the goods seized under one warrant, he 
could not call that defect in pltf.’s case in aid, so as 
to protect the trespass under the other warrant. 
Lamont v. Southall (1839), 5 M. W. 116; 
7 Howl. 469 : 3 J. 1*. 355 ; 151 K K. 176. 
Annotation : —Generali u, Mentd. Lament r. Crook (1810), 

CM. &W. 615. 

1495. Defence to— Defect in plaintiff’s 

claim — Trespass for distress for other cause.] — 

Lamont v. Southall, No. 1494, ante. 

1496. Distress for wrong amount.] —PI if., 

being the owner of several small tenements, by a 
rate, valid upon the face of it, was rated at 1 Is. in 
respect of them. That sum was demanded of him, 
& in default of payment a distress warrant was 
issued for the amount at the instance of defts. 


the three legal distresses wens separ- 
able from tbo illegal ones, & until the 
sums duo on them were paid replevin 
would not lie. — C orbktt v. Joiinston 
(1861). 11 C. P. 317.— CAN. 

.] — Pltf. brought an 

action of replevin for goods seized 
under a warrant of distress for water 
rates claimod by the city, & the writ 
alleged an unjust detention, but con- 
tained no allegation of an unlawful 
taking. Deft, denied the detention, 
pleaded a second plea, justifying under 
a distress for water rates : — Held : as 
there was no complaint in the writ of 
an unlawful taking, & no proof of a 
demand of the goods by pltf., he could 
not, recover. — I nolis v. Green wool 
(1881), 2 R, &U. 2.— CAN. 

PART III. SECT. 1, SUB-SECT. 6.— 
A. (a) ii. 

f. Action for damages — Collector 
avtfmrifud by county council — Liability .] 
— Where a county ^council issues a 


warrant to a rate collector authorising 
& directing him to levy a rate which is 
invalid, He the rate collector, in pur- 
suance of the warrant, levies the rate by 
distress, in such manner that the dis- 
tress would have been lawful had tho 
rate been valid, the county council, 
as well as the rate collector, is liable 
to an action for damages in respect of 
the illegal seizure. — O’N eill a. Droiian 
& Waterford County Council, 
[1914] 2 I. R. 41, 495.— IR. 

g. Action for trespass — Land not 
the property of person rated.] — Deft., 
a municipal assessor, distrained for 
taxes assessed on threo lots, standing 
in assessment roll in pltf.’s name. 
One of these lots was tho separate 
property of pltf.’s wife. This ob- 
jection was not pointed out to the 
assessor, although the pltf. claimed 
that the assessment was too high. 
The assessor, at pltf.’s request, seized 
certain cattle in preference to other 
articles : - ~ Held : this did not auiouut 


to leave Si license, & pltf. was entitled 
to damages. — Vkdder v. Ciiadhev 
( J 884), 1 B. 0. K. pt. 11, 76.— CAN. 

h. Second levy for same 

rate 8— Validity of. ] — Deft., acting as 
a constable, levied upon goods of pltf. 
under a warrant for the collection of 
municipal rates. Tho articles wore 
impounded on pltf.'s premises pending 
the return of tho local assessor. Deft., 
failing to obtain possession of the 
goods, subsequently levied upon & 
sold other goods or the pltf. for tho 
samo rates. Pltf. brought an action 
for wrongfully depriving him of cer- 
tain goods : — Held: (I) the burden 
of showing that the first levy was 
rendered ineffectual by some act or 
agency other than his own rested upon 
deft. ; (2) tho second levy fc the sale 
made under It being a trespass, the 
form of action was sufficient ; (3) the 
object of the warrant having been 
accomplished by the first levy, deft, 
was not justified in making a second 
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Distress. 


Sect. 1 . — Poor rate and sums recoverable as poor 
rale: Sub -sect. 6, A . (a) ii, B. (a).) 

In an action for illegal distress it appeared that 
Ilf., instead of being rated at 11.9., should have 
eon rated at 10s. Hid. & a fraction of a farthing : 
— Held : he might have appealed against the rate, 
but the action was not maintainable. — Bavin v. 
Hutchinson (1862), 21 L. .T. M. C. 229 ; 6 L. T. 
504 ; 10W. K. 807, Ex. Oh. 

1497. Land not In occupation of person 

rated.] — The overseers of the poor of the parish of 
B. assessed a railway co. to a poor rate in respect 
of water pipes laid along a public highway by a 
water co. to supply the railway co.’s station with 
water, & distrained to recover the amount of the 
rate. Whereupon the railway co. proceeded 
against the overseers by action of trespass, & 
obtained a verdict against them, damages £35 - 

Held: (1) the railway co. were not the owners 
of the land in which the pipes were laid, & although 
they possessed ratable property within the parish, 
a rate assessed upon them in respect of land not in 
their occupation, cannot be recovered by distress ; 
(2) the overseers were liable to action of trespass for 
a wrongful dist raint-, & the remedy of the co. was 
not limited to an appeal to sessions. — London & 
Nairn i Western Ky. Co. v. Giles (18(19), 33 J. 1*. 
776. 

1498. Illegal distress by bailiff — Ratification by 
local authority — What amounts to.] — Pltf.’s goods 
wero illegally seized under a warrant of distress 
handed by the vestry to a bailiff. Pltf. wrote to 
the vestry seeking reparat ion. The vestry replied 
stating that their soli's, would accept service of 
process : — Held : the reply of the vestry indicated 
that they stood by the act of the bailiff, & therefore 
there was evidence of rat idea, (ion by defts. of the; 
illegal distress which entitled pltf. to damages. — 
Carter v. St. Mary A iwoth, Kensington 
Vestry (1900), 61 J. I\ 5 is, c. A. 

n : — Apld. Beeki-r v. I Heboid (1913), »0 T. L. Ii. 

For 

1499. Under Statute of Marlbrldge, 1267 (c. 4).] — 
Hutchins v. Whitaker, No. 1304, ante. 

1500. Action against overseers -Whether de- 
mand of warrant necessary — Constables Protection 
Act, 1750 (c. 44), s. 6.]- — Pltf. declared in case that 
deft-s. wrongfully A maliciously took his goods of 
the value of £700 as a distress for £141, alleged A 
pretended to be due for a poor rate, whereby they 
levied an unreasonable A excessive distress for the 
£141 ; A it was proved that defts., overseers, 
having a regular distress warrant for the rate, 
distrained cattle, etc., of pltf. to the value of more 
than £600 : — 1 1 eld : ( 1 ) pltf. was not bound to 
demand a copy of the' warrant- pursuant to the above 
sect-, before commencing his action, as the over- 
seers had not acted in obedience to the warrant A 
no action would have lain against the justices ; 
(2) it was not a question to be left to the jury on 
these facts whether or not defts. acted maliciously ; 


(3) the declaration, though it did not expressly 
admit any poor rate to have been due, on which 
ground it was objected that the action ought to 
have been trespass, was sufficient, at least after 
verdict. — Sturch v. Clarke (1832), 4 B. & Ad. 
113 ; 1 Nev. A M. K. B. 671 ; 1 Nev. & M. M. C. 
473 ; 2 L. J. K. B. 9, M. C. 29 ; 110 E. 11. 398. 
Annotation : — As to (3) Refd. Lear v. Caldecott (1843), 
4 Q. B. 123. 

1501. Recovery of overplus — Necessity for de- 
mand before action.] — Pltf.’s goods were distrained 
for poor rates, & upon the sale produced £4 Is. more 
than was necessary to satisfy the levy. Defts. 
tendered to him £3 14s., which he refused to 
accept, saying that it was too late, but did not then 
or at any other time demand a settlement of the 
account A the payment of the overplus : — Held : 
27 Geo. 2 (c. 20), prevented pltf. from recovering 
without making a demand before the commence- 
ment of the action, A the tender did not make sucli 
demand necessary. Simpson v. Routit (1824), 2 
B. A G. 682 ; 1 Dow. & By. K. B. 181 ; 2 Dow. A 
Kv. M. V. 103 ; 2 L. .1. O. S. K. B. 163 ; 107 E. B. 
536. 

Annotations : — Distd. Charrinton r. Johnson (1845), 4 

L. T. O. S. 398. Apld. Davis v. Cary (1850), 15 Q. B. 418 ; 
Amoer-oon-Nlssa v. Moorad-oon-NiBsa (1855), 6 Moo. Iml. 
App. 211. Mentd. Long v. GreviUe (1824), 4 Dow. A liy. 
K. B. 632. 

1502. After money paid over by overseer.] — 

In order to prevent a distress for the full amount of 
a rate, A to limit the right of an overseer to 
distrain to the sum assessed in the last effective 
rate, according to 41 Geo. 3 (c. 23), s. 2, the party 
rated, A intending to appeal, must give a regular 
notice of appeal before the levy. If he neglect to 
give such notice, A pay the whole amount, under a 
distress, to the overseer, who pays it over to a 
guardian of the poor, pursuant to 22 Geo. 3 (c. 83), 
s. 8, A, on appeal, the rate is reduced, he eannot- 
reeover the excess in an action for money had A 
received against such overseer. — P riestley v. 
Watson (1834), 2 Or. A M. 691 ; 3 Nev. A M. M. C. 
141 ; 4 Tyr. 916 ; 3 L. .T. M. 0.113; 149 E. R. 938. 

Annotation Mentd. It. v. IvingHton -upon -Thames JJ. 
(1858), 22 J. P. Jo. 36. 

B. Proceedings against Magistrates and Officers. 

(a) In General. 

See Public Authorities Protection Act, 1893 (c. 
61). 

1503. Magistrate — Warrant ID egal .] — Trespass 
lies against magistrates for granting a warrant to 
levy poor rates if the party distrained upon has no 
land in the parish in which the rate was made.— 
Weaver v. Price (1832), 3 B. A Ad. 409 ; 1 
L. J. M. C. 90 ; 110 E. R. 147. 

Annotations : — Distd. Allen v. Sharp (1848), 2 Exch. 352. 
Befd. Bristol Poor Governors v. Wait (1834), 1 Ad. A El. 
264 ; Morrell v. Martin (1841), 3 Man. A G. 581 ; It. r. 
Groat Yarmouth JJ. (1850), 4 New Sees. Cas. 313 ; 
l’edley v. Davie A Shipstone (1861), 26 J. P. 343. Mentd. 
It. v. Bloomsbury Income Tax Comrs., [1915] 3 K. B. 
768 ; It. v. St. Giles & St. Georgo's Bloomsbury Additional 
& General Income Tax Comrs., Ex p. Hooper (1915), 31 
T. L. It. 565. 


levy without making reasonable efforts 
to reguiu possession of tho goods. — 
Wiittfoiu) v. Mills (1894), 27 N. S. It. 
223. — CAN. 

k. Notice of Sale — Tin clear 

da us necessary.] — The provision in As- 
s wment Act. s. 88, directing that the; 
collector of taxes shall give at least 
ten days' public notice of tho time A 
place of sale of goods for delinquent 
taxes, means *• ten clear days," & the 
arty making a distress on loss notice 
ecomes a trespasser ab initio . The 
notice of sale being bad, defts. in an 
action for illegal distress wore tres- 
passers ab initio t A the measure of 


damages was the value of the goods, 
with additional moderate damages for 
the bare trespass. — C anadian Can- 
ning Co. t\ Fagan (1905), 12 B. C. U. 
23 ; 3 W. L. R. 38.— CAN. 

PART III. SECT. 1, SUB-SECT. 6.— 


1. Injunction — Distress bad as to 
excess.) — Where a village levied a tax 
at a rate in excess of what was proper 
under the Village Act & distrained for 
non-payment, an injunction was 
granted restraining the village from 
distraining for an amount more than 
sufficient to cover taxes payable at the 


proper rate A the costs A expenses in- 
cidental thereto. The distress, being 
merely excessive, -was held not wholly 
void but good as to taxes properly 
collectable. — Traders Trust Co. v. 
Krydor Village (1920), 3 W. W. It. 
345.— CAN. 

PART III. SECT, i, SUB-SECT. 6.— 

B. (a). 

m. Collector — Acting bond fide .] — 

A. without giving 21 days* notice 
brought an action of trespass against 

B. a collector of poor rates, for seising 
A selling his goods, and contended that 
B. had not sufficiently proved bis 
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Part III. — Distress for Rates. 


1504. .] — Clark v. Woods, No. 1437, 

ante . 

1505. — — Sect. 13 of a local Act 

empowered certain persons to make a rate upon 
the owners of Stratford Abbey Lands ; & sect. 15 
empowered a justice, on proof of demand & refusal 
to pay, to enforce payment by distress warrant ; 
sect. 16 required the warrant to be directed to the 
collector : sect. 36 gave power of appeal against the 
rate to any person claiming exemption on the 
ground that the lands rated were not abbey lands ; 
& by sect. 42 the decision of the quarter sessions 
on appeal was final. Fltf. having been rated A 
refusing to pay, D., a justice, issued a distress 
warrant directed to 8., the collector, who executed 
it. Pltf. sued D. & S. in trespass, <te the jury 
found that the land, in respect of which the rate 
was made, was not abbey land : — Held : (1 ) pltf. 
was not bound to appeal to the sessions, but might 
try the validity of the rate by an action of trespass ; 
(2) D. had acted without jurisdiction, A was liable 
in such action, & not protected by Justices Pro- 
tection Act, 1847 (c. 44) ; (3) 8. being the person 
to whom tiie warrant was directed, A who was 
required to execute it, was an officer of the law, A 
protected by Constables Protection Act, 1750 
(c. 44). — l’BDLEY v. Davis (1861), 10 C. B. N. 8. 
402 ; 30 L. J. C. P. 371 ; 5 L. T. 253 ; 20 J. P. 
313 ; 8 Jur. N. 8. 263 ; 142 E. R. 544. 

1506. Previous judgment in replevin — 

Bar to recovery of damages.] —(1) Piths, were sum- 
moned before defts., who were justices of the 
peace, for non-payment of a church rate, ; they 
attended, A gave notice to defts. that they dis- 
puted the validity of the rate, but defts. decided 
that the dispute was not bond fule , A therefore 
made an order A issued a distress warrant, under 
which the goods of pltfs. were seized. Upon the 
trial of an action brought against defts. in respect 
of such seizure, tin* judge directed the jury, that if 
they believed that pltfs. bond fide intended to 
dispute, A did dispute, the validity of the rate 
in question, A gave notice thereof to defts., who, 
notwithstanding, determined to proceed, pltfs. 
were entitled to recover ; but if the jury thought 
that piths.’ assertion that they disputed the 
validity of the rate was a mere pretence for the 
purpose of evading payment A ousting the juris- 
diction of the justices, they should find a verdict 
for defts. : — Held : this was a misdirection, 
inasmuch as the justices would not be liable 
unless they had acted without reasonable A 
probable cause in determining that pltfs. did not 
bond fide dispute the rate. 

(2 ) After the seizure of the goods, pltfs. brought 
an action of replevin in the county ct., against the 
churchwardens at whose instance the warrant of 
distress was issued, for A in respect of the seizure, 
A the damages occasioned thereby to pltfs., A 
recovered damages A costs. Defts. pleaded these 
facts specially, A also pleaded not guilty : — Held : 
the judgment in the county ct. was a bar to the 
recovery of damages for the seizure ; but, upon 
the jdea of not guilty, pltfs. were entitled to 


nominal damages of la., unless defts. elected to 
have the rule for a new trial made absolute on the 
ground of misdirection. — Pease v, Ohaytor 
(1863), 3 B. A 8. 620 ; 32 L. J. M. 0. 121 ; 8 
L. T. 613 ; 27 .T. P. 309 ; 0 Jur. N. 8. 604 ; 11 
W. R. 563 ; 122 E. R. 233. 

Annotations: — As to (1) Reid. R. r. Huntsworth (1864), 
13 W. It. 7 ; Policy r. Fordham (No. 2) (1904), 91 L. T. 
525. As to (2) Folld. Gibbs v. Oruikshank (1873), 28 
L. T. 735. Generally % Mentd. Bishopswcarmouth Church- 
wardens v. Backhouse (1802), 7 L. T. 438 ; Colonial Bank 
of Australasia r. Wiilan (1874), L. JR. 5 1*. C. 417 ; R. v. 
Woodhouse, (1906] 2 K. B. 501 ; May a. Mills (1914), 
30 T. L. It. 287. 

1507. Legality of appointment of overseers.] 

— Seven borough magistrates, including the mayor, 
assembled to appoint overseers. The mayor drew 
from his pocket two blank forms, with three seals 
ready attached, filled them up with the names of 
two persons of his own political party, handed them 
to the two magistrates sitting next to himself, A, 
on their being signed, immediately despatched 
them by a constable to be served. As soon as the 
constable had left the room, the four other magis- 
strates, who had not observed the mayor’s pro- 
ceedings, requested him to nominate two other 
overseers, A, upon his refusing to put the question, 
appointed them without his concurrence. The 
mayor afterwards caused a distress to be levied on 
pltf. for refusing to pay a rate made by the over- 
seers appointed by the mayor. Pltf. having sued 
the mayor in trespass, the jury were directed that 
they might find for pltf., if they thought the 
mayor’s appointment of overseers to be fraudulent. 
The jury having found it not fraudulent, the ct. 
refused a new trial, which was moved for on the 
ground, that whether the appointment were, 
fraudulent or not, it was void, as being a judicial 
act done by the minority of the justices assembled, 
without opportunity of deliberation afforded to tlie 
entire body. — -Penney v. Slade (1839), 5 Ring. 
N. 0. 319 ; 1 Arm 539 ; 7 Scott, 285 ; 8 L. J. U. P. 
200 ; 2 J P. 301 ; 132 M. R. 1127. 

Annotation * —Mentd. Lindsay i\ Leigh (1818), 12 Jur. 286. 

1508. Backing warrant.] —Clark w. Woods, 

No. 1137, ante. 

.]- Sec, further , Magistrates; Public 

Authorities. 

1509. Vestry— Illegal act of bailiff ratified.] — 

Carter v. St. Mary Abbots,' Kensington Vestry, 
No. 1498, ante. 

1510. Overseers . Within Constables Protection 
Act, 1750 (c. 44).] — The question is only whether 
the overseers are within the above Act. It never 
was made a question whether they acted pursuant 
to their warrant. If they exceeded their warrant 
there is an end of the statute ; for the statute was 
made to protect those who acted under warrant : 
not those who acted without. They [the overseers] 
are certainly within the above Act, & if the doubt 
had been on the other point, the judge would 
have called for the justices’ warrant. No justice is 
compelled to grant an illegal warrant ; A every 
legal warrant he is bound to grant. The warrant 
is the authority under which the overseers act. 
To extend the benefit of the Statute of James was 


authority : — II rid ; B., having be- 

lieved that he was acting bond tide in 
pursuance of the authority of the 
statute, when he made the distress, 
was entitled to the protection afforded 
thereby ; and he would have been 
equally protected, although the dis- 
tress had not been valid. — Mon ell Y 
v. Savage (1852), 4 Ir. Jur. 318. — 
1R. 

n. .) — Goldie v. Johns 

(1889), 16 A. R. 129.— CAN. 

o. — Entitled to notice of 

for action .} — A 


collector of school rates who commits 
a trespass while acting under a war 
rant issued by a competent authority, 
is entitled to notice of action, A the 
action should bo brought within six 
mouths.* — S pry v . Mum by (1861), 11 
C. 1\ 285.— CAN. 

p. Unauthorised to collect 

taj.es.] — In an action against a col- 
lector A his bailiff for an illegal dis- 
tress, it was shown that the distress 
had been made after the return of the 
roil ; A no resolution authorising the 
collector to continue to collect the 


taxes under It. S. O. 1877, c*. 180, 
h, 1 02, was proved : — Held : tho dis- 
tress was illegal ; A there was no 
presumption that the collector had re- 
ceived such authority merely because 
it/ was conceded that he acted as col- 
lector in directing the levy. — Lang- 
ford v. Kirkpatrick (1879), 2 A. R. 
513.— CAN. 

3 . Venue, of action. I — A tax 

eotor sued for damages in respect 
of acts done by him in tho execution of 
his duty is entitled to the benefit of 
K. S. 0. 1887, c. 73, Aunder s. 15 of that 
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Distress. 


Sect . 1 . — Poor rate and sums recoverable as poor 
rate: Sul) sect. 6, 7?. (a), (b) & (c) ; sub-sect. 7. 
~ 2.1 

the intent of the above Act, <fc that all officers 
acting under a justice’s warrant were included by 
it (Lord Mansfield, C.J.). — Jackson’s Case 
(1773), LofTt, 249 ; 98 E. R. 035. 

1511. Illegal act of assistant overseer.] — 

Baker v. Wicks, No. 1442, ante. 

1512. Churchwarden — Within Constables Pro- 
tection Act, 1750 (c. 44).] — Harper v. Carr, No. 
1390, ante. 

1513. Collector — Within Constables Protection 
Act, 1750 (c44).] — Pedley v. Davis, No. 1505, ante. 

1514. Broker — Whether protected by local Act — 

Bona tides question for jury.] — In an action of 
trespass for breaking & entering pltf.’s house & 
seizing his goods, deft., a broker, justified that he 
had seized the goods under a warrant against the 
goods of one, T., &: that the local Act under which 
the warrant issued required that no action should 
be commenced without a 21 days’ notice in writing, 
& further, that any deft, appearing to have acted 
under the authority of the Act should be entitled 
to a verdict. The judge left the question to the 
jury, whether deft, had acted bond fide , & had 
honestly believed the goods to be the property of 
T. If not, he was not entitled to the protection 
of the statute. The jury found in the negative. 
On motion to set aside the verdict : — Held : the 
ease was properly left to tike jury ; an officer is not 
entitled to the protection of the statute unless he 
himself believed he was acting under it ; it is for 
the jury to decide ns to his bona fides. — Tahling- 
ton v. Spencer (1K59), 32 L. T. O. S. 24 4 : sub 
ttom. Tarm noton v. Stare v, 23 .1. P. 50 ; 7 

W. R. 188. 

Constable.] -Sec Sub-sect. (5, B. (fr)* post. 

(h) Protection under Constables Protection Act, 1750 

(c. 41), s. 6. 

See Constables Protection Act, 1750 (c. 44), ss. 
0, 8, Public Authorities Protection Act, 1893 
(c. 01 ). 

1516. When constable protected -Not In replevin 
action.] — Fletciikr v. Wilkins, No. 1109, ante. 

1516. Assisting overseer in levying distress.] 

— (1) A constable who assists a parish officer in 
levying a distress for poor rate's, under a warrant, 
of magistrates elireeted to such officer, is not 
liable* to an action of trespass, although a demand 
was duly made on such constable in pursuance of 
Constables Protection Act, 1750 (c. 44), s. 0. 

(2) The distress having been made on June (5, 
& the action not commenced till Dec. 0, following : 
—Qu. • whether it was brought wit hin six calendar 
months after the act committed as required by 
seet. 8 of that statute. 

(3) Deft, does not require the protection of 
Constables Protection Act, 1750 (c. 44), for pltf. 
had no cause of action against him as a constable, 
as he merely assisted a parish officer to whom a 
warrant of magistrates was directed, & who acted 
in obedience to it by levying for poor rates by way 
of distress, in pursuance of the terms of such 
warrant (Richardson, J.). — Clarke r. Davky 
(1820), 4 Moore, C. P. 405. 

Annotation : — As to (2) Reid. Webb r. Fnirmaner (1838), 

0 Dowl. 549. 

Act, & s. 4 of It. 8. O., 1887, o. 55, a 
county ct. action against him for re* 

S levin of goods seized by him 8c for 
amages for malicious seizure, must bo 
brought in the county where the seizure 
8c alleged trespass took plaoe. -- 
Howard r. HkRrinuton (1893), 20 
A. It. 175. — CAN. 


1517. Illegal distress — Whether demand of 
copy of warrant necessary.] — Deft., a constable, 
seized, under a warrant of distress for poor rates, 
goods that were already in the custody of the 
landlord of the premises under a distress for rent : 
— Held : he was not within the protection of 
Constables Protection Act, 1750 (c. 44), s. 6, & 
consequently, a demand of the copy of the warrant, 
was not necessary to enable the landlord to main- 
tain trespass. — Kay v. Grover (1831), 7 Bing. 
312 ; 5 Moo. & P. 140 ; 1 Nev. & M. M. C. 231 ; 
9 L. J. O. 8. C. P. 112 ; 131 E. R. 120. 

.] — Clark v. Woods, No. 

1437, ante. 

1519. Condition precedent to action- -Whether de- 
mand of copy of warrant necessary — Goods of lodger 
seized.] — P eppercorn v. Hofman, No. 1380. ante. 

1520. Illegal entry of premises.] — 

Where defts., in order to levy a poor rate under a 
warrant of distress granted by two magistrates, 
broke & entered the house & broke the windows, 
etc. field : they might be sued in trespass 
without a previous demand of the perusal copy 
of the warrant according to Constables Protection 
Act, 1750 (c. 44), s. 0 . — Bell v. Oakley (1814), 
2 M. & S. 259 ; 105 E. R. 378. 

Annotations : — Distd. Theobald v. Crichmoro (1818), 1 

H. Aid. 227. Apld. Bell v. Robinson (1824), 2 
L. J. O. S. K. B. 192. Consd. Whitley v. Roberts (1825), 
M*Clo. & Yn. 107. Reid. Smith v. Wiltshire (1821), 
5 Mooro, C. P. 322 ; Kay r. Grover (1831), 7 Bing. 312 ; 
Sturch v. Clarke (1832), 4 B. 8c Ad. 113. 

1521. Seizure of assigned goods.] — 

The occupier of a farm, upon the coming in of two 
executions & a distress for rent, notoriously 
assigned all his property, except a lease, to two 
persons in trust, to satisfy those executions & the 
distress, & to pay his creditors ratably, & all the 
rates & taxes, <fc in trust to pay the surplus, if any, 
to himself, 'whereupon the sheriff left his premises. 
The overseer & constable afterwards distrained for 
poor rates : — Held : the assignment was good in 
law, & in an action against the overseer & con- 
stable no demand of the warrant under Constables 
Protection Act, 1750 (e. 44), was necessary. — B ell 
v. Robinson (1824), 2 L. J. O. 8. K. B. 192. 

1522. Excessive distress.] - Sturch v. 

Clarke, No. 1500, ante. 

1523. — — Summoning of landlord — Necessity 
for proof of.] — P eppercorn v. Hofman, No. 1380, 
ante. 

1524. Notice of action.] — C larke v. Davey, No. 
1516, ante. 

1525. Limitation of action.] — C larke v. Davey, 
No. 1510, ante. 

1526. Demand for copy of warrant - Sufficiency 
of.] — C lark v. Woods, No. 1437, ante. 

1527 . Plaintiff possessing other copy - 

Constable not excused from complying.] — C lark v. 
Woods, No. 1437, ante. 

(c) Protection under Public Authorities Protection 

Act , 1893 {e. 01). 

See Public Authorities. 

Sub-sect. 7. — In Bankruptcy^. 

Effect of failure to prove for arrears of rate.] — 

See Bankruptcy* & Insolvency, Vol. IV., p. 320, 
Nos. 3001, 3002. 

under Revised Statutes, e. 60, s. 10, 
although such warrant be defective 
In not reciting that the collector 
had made the oath required to be 
made previous to the issue of such 
warrant, which oath, however, bad in 
fact boon made. — McGreciob r. 
Patterson (1862), 1 Old, 211. — CAN, 


PART III. SECT. 1, SUB-SECT. 6.— 

B. (b). 

r. When constable protected — Re- 
, — Replevin will not lie 
against a coustable for property seized 
by him under a warraut of distress for 
the non -payment of Bchool rates, 
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Sect. 2.— HIGHWAY RATE. 

See Highway Act, 1835 (c. 50), s. 34. 

1528. Action of replevin — Maintainable against 
constable— Levying distress under warrant.]— Pltf. 
having brought replevin lor goods levied under a 
warrant of distress for an assessment made by a 
special sessions under Highway Act, 1773 (c. 78), 
s. 47, on the ground of the premises for which he 
was assessed, being situated without the township 
which was liable to repair the road, the ct. refused 
to set aside the proceedings. — Fenton v. Boyle 
(1807), 2 Bos. A l\ N. R. 399 ; 127 E. R, 
083. 

Annotation: — Folld. George v. Chambers (18 Li), 2 Bowl. 
N. S. 783. 

1529. .] — Replevin by A. against 

B. for taking the goods of A. Plea, that after the 
passing of Highway Act, 1835 (c. 50), two justices 
made their warrant in writing, directed to the 
surveyors of the highways, waywardens, of H., A 
to the constable of that parish, reciting that by a 
certain rate, A., occupier of lands in 11., was duly 
assessed to the repair of the highways of the said 
parish in a certain sum, which had been demanded, 
but that A. had refused to pay the same, A that ho 
had been summoned A had not appeared, where- 
upon the waywardens were commanded to levy 
the amount by distress A sale of his goods. The 
plea then stated that deft, was constable, A that 

C. A D. were surveyors, waywardens of II., & that 
the warrant being delivered to 0. A 1). A to 13., the 
latter, in aid of 0. A D. A by virtue of the warrant, 
seized the goods of A. : — Held : the x^ 8 * was 
neither in form nor in substance, a i>lea under the 
statute, A it was not a good plea at common law, 
inasmuch as it did not allege that the justices had 
jurisdiction over the subject-matter in respect of 
which the warrant was granted. — Morrell v. 
Martin (1841), 3 Man. A (1. 581 ; 4 Scott, N. R. 
300 ; 11 L. J. M. C. 22 ; 133 E. R. 1273 ; sub nom. 
Morell v. Martin, 6 J. P. 20. 

Annotations : — Consd. It. v. Davies (1861), 8 Cox, C. C. 486. 
Refd. George v. Chambers (1843), 11 M. & W. 146 ; 
Wilkinson v. Gray (1844), 2 L. T. O. S. 348. 

1530. Issue of warrant — Discretion of magis- 
trate.] — The ct. will not compel a magistrate, by 
mandamus , to issue a distress warrant for a parish 
highway rate, under Highway Act, 1773 (c. 78), 
ss. 45, 67, made upon the occupier of lands within 
his district, if it appear that, in the magistrate’s 
belief, A in fact, there is a legal doubt as to the 
occupier being liable to contribute to the repairs 
of the parish highways, A that the magistrate is 
likely to be sued if the warrant be granted A acted 
upon, A tliis, although the occupier has not 
appealed against the rate.— R. v. Ureame (1835), 
2 Ad. A El. 615 ; 111 E. R. 237. 

1531 . .] — On motion for a mandamus 

to justices to grant distress warrant for levying a 
highway rate, it appeared that the rate was con- 
tested, on the following grounds : — (1) The lands 
in respect of which payment had been refused, 
were part of a district inclosed 35 years ago by 
Act of Parliament, having none but private roads, 
which were repaired by the landlords A never 
having been assessed to the highway rate ; (2) no 
statute duty had been called for, in respect of 
these lands, before making the present rate ; 
(3) the special session at which the order for making 
such rate was signed, had been convened without 
notice from the high constable ; (4) the order was 
signed by two persons not stating themselves to 
be justices ; (5) the rate was not dated. The 

occupier against whom the warrant was applied 
for had not appealed to the sessions, but he 
threatened the justices with an action if they granted 


a warrant, A the opposite party made no express 
offer to indemnify them : — Held : a mandamus 
ought not to go, it being doubtful whether, upon 
some objection among those taken, the justices 
might not be liable to an action if they granted 
the warrant. — R. v . Mirehouse (1835), 2 Ad. A El. 
632; 111 E. R. 244. 

Annotation : — Refd. It. o. Browne (1849), 13 Q. B. 654. 

1532. Mandamus.] — After a liighw r ay 

rate for a parish has been regularly made A assessed, 

A an occupier of premises included in such rate 
has neglected to appeal within the time allowed by 
the statute for that purpose, he cannot afterwards 
successfully set up a claim to exemption from that 
particular rate ; A under Justices Protection Act, 

1848 (c. 44), s. 5, the ct. will grant a rule to compel 
the issuing of a distress warrant for the amount, 
where the justices applied to for that purpose 
refuse to issue their warrant after lieariug tho 
grounds of such exenijition, even though the claim 
of exemption appear to be a. substantial one. — 
Bletciiingdon Surveyors of Highways v. Pey- 
ton (1849), 6 Dow. A L. 288 ; sub nom. It. v . 
Oxfordshire JJ., 18 L. J. M. 0. 222 ; 14 Jur. 575 ; 
13 J. P. Jo. 361, 445 ; sub nom. R. v. Peyton, 14 
L. T. O. 8. 66. 

1533. Irregularity in allowance of rate — 

Jurisdiction of magistrates.] — The signature of the 
surveyor, A allowance by justices, was by inadver- 
tence inserted in the middle of a highway rate, 
instead of at the end : — Held: this was no allow- 
ance of the rate in respect of matters which 
followed such signature A allowance, A therefore 
the justices had no jurisdiction to enforce the rate 
by issuing a distress warrant for the amount of an 
assessment which ax>peared in a part of tho rato 
subsequent to the signature A allowance. — lie 
North Staffordshire J J. (1853), 23 L. J. M. C. 
17 ; 18 J. P. 297 ; sub nom. Ex p. Shelton, 
Staffordshire Surveyor of Highways, 22 
L T. O. S. 136 ; 17 Jur. 1165. 

1534. Claim of exemption — Appeal not 

made.] — Bletciiingdon Surveyors of High- 
ways v. Peyton, No. 1532, ante. 

1535. Costs of appeal against rate.] — Ux>on 

an application to justices to enforce payment of a 
highway rate pursuant to Quarter Sessions Act, 

1849 (c. 45), s. 5, A: Summary Jurisdiction Act, 
1848 (c. 43). s. 27, notice of appeal was given under 
Highway Act, 1835 (c. 50), s. 105, A recognisances 
duly entered into. The appeal was entered, A 
upon the hearing the rate was confirmed, subject 
to a case ; the clerk of the peace made a not e in the 
minut e book of the sessions, “ Costs agreed to bo 
taxed out of ct.” The order of the sessions was 
afterwards confirmed, A the costs were at a sub- 
sequent time taxed A allowed at £33 7 s. Nothing 
was said at the sessions about the costs ; but, by a 
rule of sessions made in 1843, it was ordered that 
“ the costs of (‘very appeal tried should be taxed 
by the clerk of the peace during the same sessions, 
A be xjaid by the party against whom the ct. 
should decide such appeal, unless the ct. should 
then make any order to the contrary” : — Held: 
the magistrates worts justified in granting a distress 
warrant upon tlic certificate of tho clerk of the 
peace that the costs had been demanded A were 
unpaid, although there was no express order of 
sessions for the payment of costs, such order being 
tacitly supplied by the rule of practice known to 
both parties ; A it was not competent to applt. 
under the circumstances to object that the taxation 
had taken place out of sessions, that having been 
brought about by his own consent. — Freeman v . 
Read (i860), 9 C. B. N. 8. 301 ; 30 L. J. M. 0. 123 ; 
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Sect. 2. — Highway rale. Seel. 3.J 

142 E. Jl. 118; mb nom. Read v. Freeman, 3 
L. T. 309 ; 25 J. P. 87 ; 7 Jur. N. 8. 540 ; sub tiorn. 
Peed v. Freeman, 9 W. R. 141. 

Annotation : — Reid. Southampton (Jaalikht & Coke Co. r. 

Southampl-on Grdn«. (1877), 36 L. T. 5-18. 

1536. Liability of official — Refusal to hand over 
surplus — Action for money had & received— Notice 
of action.] — Where a collector of highway rates 
refuses to hand over the surplus arising from a 
distress on demand, he is liable to an action at 
common law for money had A received A no notice 
of action need be given under 5 & 6 Viet. c. 50, 
s. 9. In such a case the demand ought to be 
personally made, by pltf. or an agent having 
written authority to receive the surplus. — 
Fjiakrinton v . Johnson (1845), 18 M. A W. 850 ; 
14 \j. J. Ex. 299 ; 4 L. T. O. 8. 398 ; 9 J. P. 279. 

1537. After demand made— Requisites 

of demand.] — Cuarr inton v . Johnson, No. 1530, 
ante. 

1538. Levying illegal distress.] — In an 

action against the surveyor of highways of the 
parish of 8. for distraining on the goods of pltf. for 
arrears of a highway rate, it appeared that pltf. was 
occupier of one of two farms in the tything of W. 
in that parish. The occupiers in W. had never 
paid highway rate for the parish of 8. until 1857, 
t hough t hey had been rated to the poor rates of 
the parish, A they had always done the necessary 
it "pairs to the roads in W. Among other docu- 
ments to prove that W. was a distinct tything, a 
parliamentary survey made in the time of the 
( Commonwealth was admitted in evidence. In 
1857 a highway rate, in which pltf. was assessed, 
was made for the parish , A affirmed, iirst by the 
quarter sessions, A afterwards by this et. on a case 
stated by the sessions. In July, 1851, the rate in 
question was made, A pltf. was summoned before 
justices, who issued their warrant of distress in 
obedience to a rule of this ct. Notice of action 
was given to deft, on Apr. 28, 18(52, A the action 
was commenced on May 29, following : — Held : (1) 
the act ion lay ; (2) the parliamentary survey w r as 
admissible ; (3) there w r as sufficient evidence of a 
legal exemption of the tything of W. from liability 
to contribute to the repair of the highways in the 
parish of 8. ; (1) the notice of action w r as given in 
due time. — Freeman v. Read (18(53), 4 B. A 8. 
171 ; 2 New Rep. 320 ; 32 L. J. M. C. 226 ; 8 
li. T. 458; 10 Jur. N. 8. 149; 11 W. R. 802; 
122 E. R, 425. 

AinnUations : — Ah to (2) Reid. K. r. Hcrprer, 11891] 1 Q. 15. 

823. J* to (3) Consd. Jt. r. Jiollott (1875), JL. li. JO Q. 15. 

169 : Ecmuul v. Bindley ll. (_'., 11903] 2 K. 15. 445. 

Reid. Dawson r. Willoughby Surveyor of UiprkwoyH 

(1864), 5 15. S. 920 ; Hmtli r. Weaverliaui Township 

UveiHcorH, otc., 11894] 2 y. 15. 108. An to (4) Rela. 

yuartormainc r. fctelby (1889), 5 T. L. 1(. 223. 

1539. Notice of appeal.] — The notice of appeal 
required by Highways Act, 1772 (c. 78), s. 80, 
against a distress foi* nonpayment of a highway 
rate, may be within six days after the levy, A need 
not be within six days after the granting of the 
warrant of distress. The notice of appeal need not 
disclose the grounds upon which applt. objects to 
the regularity of the distress. — It. v. Devon JJ. 
(1813), 1 M. A S. 411 ; 105 E. R. 154. 

Annotation : — Expld. It. v . London JJ., [1899] 1 Q. B. 632. 

Sec, now, Summary Jurisdiction Acts, 1879 
(c. 49), & 1884 (c. 43). 


Sect. 3.— GENERAL DISTRICT RATE. 

Sec, also, Rates A Rating ; Public Health Act, 
1875 (c. 55), 88. 200, 212, 231. 


1540. Enforcement by warrant — Against over- 
seers.] — Where the proceedings under Public 
Health Act, 1848 (c. 03), are regular, the local 
inspectors are entitled to a distress warrant from 
the justices against the overseers for the payment 
of money required for carrying out in the district 
the provisions of the Act. The ct. will interfere 
by rule or mandamus when justices will not decide 
upon the sufficiency of a rate. This ct. puts the 
justices in motion ; & if the rate be not valid, there 
is a remedy. — R. v . Southampton JJ. (1854), 2 
W. R. 231. 

1541. Validity of warrant — Rate partially 

void — Whole distress wrongful.] — Tucker v . Mait- 
land (1854), 3 C. L. R. 345; 24 L. T. O. S. Ill ; 
18 J. P. Jo. 757. 

1542. Partial invalidity — Whether 

void in toto.] — A theatre was demised to a tenant 
under an agreement with the exception of the 
refreshment rooms, bars, cloak rooms, A wine 
cellar's, which, by the agreement, wore to remain 
the property of the landlord. The landlord had 
access to the portions reserved at all times when 
the outer doors of the theatre were open quite 
independently of the tenant, but ho could not 
reach them without passing tlirough one of the 
entrances to the theatre. The theatre w r as opened 
A closed at the unfettered discretion of the tenant. 
The tenant had no right to enter the parts reserved 
to the landlord, nor did he exercise any control 
over them. The refreshment rooms, bars, cloak 
rooms, A cellars were capable of being separately 
occupied & assessed from the remainder of the 
theatre premises. A distress warrant was served 
upon the tenant for the rates in respect of the 
whole of the theatre premises : — H id : the tenant 
was not in exclusive occupation of the whole of the 
theatre premises, & therefore he was not liable for 
the rates in respect of the whole of the theatre 
premises, A the distress warrant had been wrongly 
issued. — Ourzon v. Westminster Corpn. (1916), 
86 L. J. K. B. 198 ; 115 L. T. 823 ; 80 J. P. 468 : 
14 L. G. R. 1112, D. 0. 

1543. Validity of rate — Whether members of 
authority making rate duly elected.] — Three mem- 
bers of a local board of health consisting of nine 
members, ceased to be members under Public 
Health Act, 1 848 (c. 63), s. 18, by reason of absence. 
On Jan. 4, the board met & declared that the three 
members should be the one-third in number of the 
members of the board who should go out of office, 
as required by sect. 13 of the Act, on Mar. 31, the 
day named in the Order in Council applying the 
said Act to this district. At the annual election 
held on that/ day, three persons were duly elected, 
the other six members remaining in office. In 
an action of replevin : — Held : the election on 
Mar. 31 was good, & a general district rate made 
by the board after such election was valid. — 
Howitt v. Manfull (1856), 6 E. & B. 736 ; 25 
L. J. Q. B. 411 ; 27 L. T. O. S. 183 ; 2 Jur. N. 8. 
883 ; 4 W. R. 612 ; 20 J. P. Jo. 387 ; 119 E. R. 
1039. 

1544. .1 — On an application for a dis- 

tress warrant to enforce payment of a general 
district rate, under Public Health Act, 1848 (c. 63), 
deft, contended that the justices had no juris- 
diction, because (1) the local board had not been 
duly elected, because under a local Act the notice 
of vestry was signed by a clerk to the local comrs. 
instead of a rector, churchwarden, etc., & not 
affixed on a church door ; (2) that a poll was 
allowed while no poll had been formally demanded ; 
(3) that no minute was made in the vestry book of 
a meeting being summoned for election of comrs. : 
— Held ; these objections being cured by sect. 29, 
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the justices were right in issuing their distress 
warrant* — Bowling i>. Bailey (1867), 31 J. P. 
358. 

1545. Premises outside ratable area — 

Admissibility ol evidence.] — Where a person is 
summoned for the non-payment of a general 
district rate in respect of premises in his occupation, 
lie is entitled to call evidence to show that the 
premises are not situated within the area for which 
the rate is made. — B aglan Bay Tin Plate Co., 
Ltd. v. John (1895), 72 L. T. 805, D. O. 

1546. Jurisdiction of magistrates — Rate primd 
facie valid.] — At the hearing, by justices, of a 
summons taken out by applts. against resp., for 
nonpayment of a special district rate to which he 
had been assessed by applts., a local board of 
health, under Public Health Act, 1848 (c. 63), s. 86, 
it appeared that the rate was good on the face of it, 
A had not been appealed against ; & that resp. 
had failed, after due demand, to pay it. Kesp., 
however, contended that the rate was bad, on the 
ground that it was made in order to pay off money 
borrowed by applts. for the execution of works 
not of a permanent nature ; whereas, under sect. 
86 of the Act, special district rates may be made, 
A, under sect. 107, money may be borrowed, in 
respect of such works only. It further appeared 
that the General Board of Health had consented 
to the borrowing of the money by applts. on the 
credit of the special district rates, for the execution 
of the works in question ; & had declared them- 
selves satisfied that the works were of a permanent 
nature. The justices declined to issue a distress 
warrant to enforce the rate ; & stated a case, 
under Summary Jurisdiction Act, 1857 (e. 43), for 
the opinion of this ct. whether, under the circum- 
stances, they ought to have done so : — Held : the 
justices were bound to have issued the warrant, 
the rate being good on its face A unappealed 
against, A resp.’s objection, if well founded, 
being ground for an appeal against it, under sect. 
1 35 to the quarter sessions which alone had 
jurisdiction to decide on the vtilidity of the rate. — 
Luton Local Board op Health v. Davis (1860), 
2 E. A E. 678 ; 29 L. J. M. C. 173 ; 2 L. T. 172 ; 
24 J. P. 677 ; 6 Jur. N. S. 580 ; 8 W. li. 41 1 ; 
121 E. K. 254. 

Annotations :■ —Consd. XL v. Bradshaw & Nownum ( 1 H GO ), 29 
L. J. M. C. 176 ; Empson v. Metropolitan Board of Works 
(1801), 3 L. T. 624. 

1547. .] — A special case; may be 

stated by justices under Summary Jurisdiction 
Act, 1879 (c. 49), h. 33, upon an application to 
enforce payment of a general district rate under 
Public Health Act, 1875 (c. 55), s. 256. On an 
application under this sect, to enforce a general 
district rate good on the face of it, the justices may 
not refuse to make an order for payment of the 
rate on the ground that there is a concurrent rate 
made for the same purpose. — Sandgate Local 
Board v . Pledge (1885), 14 Q. B. D. 730 ; 52 
L. T. 546 ; 49 J. P. 342 ; 33 W. R. 565, D. 0. 

Annotations : — Expld. A Distd. Sheffield Waterworks Co. v. 
Sheffield Corpn. (1885), 55 L. J. M. C. 40. Consd. R. v. 
Hannam, etc. J,l. & Ramsgate Smackownora* Ice Co. 
(1885), 2 T. L. R. 81 ; R. v. London Lord Mayor &, Brown 
(1887), 67 L. T. 491 ; Batoa v. Plumstead Overseers, 
(1895), 64 L. J. M. C. 127. Reid. Dixon v. Blackpool & 
Fleetwood Tramroad. Co., [1909J 1 K. B. 860 ; Blackpool & 
Fleetwood Tramroad Co. v. Bispham with Norbreck U. C., 
11910] 1 K. B. 592. 

1648. .]— On an application before 

justices for an order for payment of a general 
district rate under Public Health Act, 1875 (c. 55), 
s. 256, the rate being good on the face of it, A the 
property in respect of which the occupier is rated 
being within the district of the rating authority, 
the justices’ duty is merely ministerial, A they have 


no jurisdiction to inquire into the validity of the 
rate. — Lt. v . Hannam (1886), 34 W. R. 355 ; 
2 T. L. li. 234, O. A. 

Annotations : — Consd. Baglan Bay Tin Plato Co, v. John 
(1895), 72 L, T. 805 ; Raynor v. Drowitt (1900), 82 L. T» 
718 : Dixon v. Blackpool & Fleetwood Tramroad Co., 
11909 J 1 K. B. 800 ; Wixon r. Thomas, Lambert a. Thomas, 
Burrows v, Thomas, 11911] 1 K. B. 43; Whonman v. 
Clark, 11916] 1 K. B. 94. Retd. It. t?. City of London 
Union (1907), 2 Konst, ltat. App. 596. 

1549. Objection to recovery of expenses 

— Sewerage expenses.] — On an application for a 
distress warrant for the enforcement of a sewers 
rate in a special district under Metropolis Manage- 
ment Act, 1855 (c. 120), ss. 159, 161 , the rate being 
good on the face of it, the magistrate cannot 
entertain an objection that the expenses ought to 
liavo been sought to he recovered under Metropolis 
Management Amendment Act, 1862 (c. 102), ss. 
52 A 53, in which case the property rated would 
have been exempt. — Bates v. Plumstead Over- 
seers (1895), 64 L. J. M. U. 127 ; 72 L. T. 393 ; 
59 J. P. 118, D. C. 

Annotations : — Consd. West minster Corpn. v. Army & Nuvy 
Auxiliary Oo-on. Supply, 119021 2 K. li. 125; It. v . 
Shuttle worth. Ex p. Tickle (1908), 72 J. P. 329. Reid . 
Kershaw, Loose v. Stockport Overseers, LI 923] 2 K. B. 
129. 

1550. To state a case.l — Sandgate Local 

Board v. Pledge, No. 1547, ante. 

1551 . To postpone enforcement — Pending 

result of Inquiry by Local Government Board.J — 

A rural district council having incurred expenses 
in the execution of Public Health Act, 1875 (c. 55), 
for the common benefit of several parishes within 
their district, A having apportioned them between 
the parishes A having issued a precept to the over- 
seers of one of the parishes to pay to them the 
contribution of that parish, the overseers appealed 
to the Local Govt. Board against the apportion- 
ment & the Board decided to hold an inquiry. 
On proceedings being taken by the council against 
the overseers under sect. 231 of the above Act, to 
recover the amount of the precept, the justices 
adjourned the hearing pending the announcement 
of the decision of the Board ; — Held : the justices 
were entitled to take into consideration the fact 
that an appeal to the Board was pending, A they 
were not bound to issue their distress warrant until 
such appeal had been determined. — R. v. Fox, 
Ex p . Plympton St. Mary Rural District 
Council (1908), 99 L. T. 90 ; 72 J. P. 331 ; 6 
L. G. R. 1068, D. O. 

Annotation: — Refd. I My nip (on HI. Mury K. (J. v. Reynolds 
(1909), 78 L. J. K. 11. 417. 

1552 . To decide whether occupier 

exempt.] — Whenman v . Clark, No. 1112, ante. 

1553. Appeal from order of justices— To quarter 
sessions — Inquiry into validity of rate.] — The local 
board of health of the borough of M. assessed R. to 
three several district rates in respect of property, 
the great* ;r part of which was situated out of the 
borough. R. allowed the time for appealing 
against the rates to expire without appealing 
therefrom. The local board made complaint 
before justices of the peace of the nonpayment 
under Public Health Act, 1848 (c. 63), s. 103, who 
made an order whereby they adjudicated R. to pay 
the rates forthwith, A ordered that if the same 
should not be pail they should be levied by distress 
A sale. It. appealed to the quarter sessions 
against the order, who inquired into the propriety 
of the rates, A quashed the order, awarding a sum 
to It. for his costs. The ct. refused a prohibition 
to restrain proceedings on the order of the ct. of 
quarter sessions, as it was not clear that there was 
any want of jurisdiction : — Semble : the order of 
justices was the subject-matter of an appeal under 
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3. — General district rate . Sects . 4, 5 6. j 

sect. 135 of the Act, & the sessions had jurisdiction. 
Qu. : whether the quarter sessions did right in 
entertaining the question whether the property 
was subject to the rates, the rates not having been 
appealed against. — Bicardo v. Maidenhead 
Local Board op Health (1857), 2 H. & N. 257 ; 
27 L. J. M. C. 73 ; 29 L. T. O. 8. 165 ; 21 J. P. 
350 ; 5 W. B. 691 ; 157 E. B. 107. 

Annotation : — Mentd. Denton v. Marshall (1863), 7 L. T. 689. 

1554. Levying the distress — Resistance to entry 
— Use of force by wife of debtor.] — 0., a constable, 
iri executing a warrant of distress for a general 
district rate in arrear, went to the door of the 
debtor’s house, A the debtor’s wife resisted his 
entry, A assaulted him when entering against her 
will : — Held : the wife had implied authority to 
admit or exclude a constable executing civil 
process, A was justified in using force to exclude 
him. — B obsiter v. Conway (1893), 58 J. P. 350, 
11. C. 

1555. Commitment in default of distress.] — A 

landlord of a house in London agreed with a tenant 
to pay the rates A taxes, but he did not do so, A 
the tenant’s name being on the rate book, a distress 
warrant was issued against the tenant for an 
instalment of a general rate A costs, A on a return 
of null a bona a warrant of commitment was issued. 
Before it was executed the landlord sent the tenant 
a cheque payable to the order of the rate collector 
for the amount of the rate, but not the costs. 
The rating authorities refused the cheque without 
the costs, A the tenant was sent to prison, where 
he remained for a few days : — Held : (1) the rate 
was recoverable under London Government Act, 
1899 (c. 14), s. 10 (2), A Distress for Bates Act, 
1849 (c. 14), ss. 1, 2; (2) Summary Jurisdiction 
Act, 1879 (c. 49), did not apply, A the imprison- 
ment was not illegal. — Atkins a. Hutton (1909), 
103 L. T. 511 ; 71 J. P. 329 ; 8 L. G. B. 513, G. A. 


Sect. 1.— BOROUGH RATE. 

Sec, generally, Kates A Bating ; Municipal 
Corporations Act, 1882 (c. 50). 

1556. Authority of borough overseers — Warrant 
under seal to town clerk.] — The t-own council of the 
borough of B. made an order that a fair A equal 
borough rate, under Municipal Corporations Act, 
1835 (c. 76), should be made on the several 
parishes, etc., for raising £1,051, A that the pro- 
portion of that part of the parish of 8. lying within 
the limits, should be £365 8**., the sums to be rated 
at. Is. in the pound ; A that the churchwardens, 
etc., should levy, collect, A pay the amounts 
assessed on their respective parishes, A that a 
warrant under the corporate seal should be 
directed to the town clerk authorising him to 
demand, collect, A receive the amounts so rated, 
A for that purpose to issue his warrants to the 
churchwardens, etc., requiring them to levy, 
collect, A pay the same amounts, etc. A warrant 
was accordingly issued to the town clerk, com- 
manding him to “ demand, collect, A receive ” the 
amounts rated. The town clerk issued his precept 
to the special overseer, who had been previously 
appointed for that part of the parish of S. which 
lay witliin the limits, requiring him to “ levy, 
collect, A pay,” by a fair A equal rate, the sum of 
£365 8s. The special overseer thereupon made a 
rate, headed a borough rate, etc., upon the lands, 


etc., within that part of the parish of S. situate 
within the borough after the rate of Is. 2d. in the 
pound,” & calculated to produce £427 17a. The 
town council having at the same time also ordered 
a watch rate to be made for raising £685 2a. at M. 
in the pound, the proportion of the parish of S. 
being £153 7a., similar proceedings were taken to 
raise the amount, A the special overseer made a 
watch rate on the lands within that part of the 
parish of S. at 6d. in the pound, A calculated to 
produce £160 5a. Pltf. having refused to pay both 
rates, the amounts were levied by two several 
warrants of distress on his goods ; A an action of 
trespass being brought : — Held : (1) the order of 
the town council that the overseers should levy, 
collect, A pay, empowered them to make rates in 
the above form ; (2) the watch rate being for the 
amount in the pound mentioned in the order, A 
free from all objection, the warrant of distress 
relating thereto was valid, A was a defence to the 
action. 

Qu . : if the borough rate was good. — C obb v. 
Allan (1847), 10 Q. B. 683 ; 16 L. J. Q. B. 397 ; 
9 L. T. O. 8. 244 ; 11 Jur. 1081 ; 11 J. 1\ Jo. 403 ; 
116 E. B. 259. 

1557. Liability of overseer — After quitting office.] 

— (1) A borough rate made in aid of the borough 
fund under Municipal Corporations Act, 1835 (c. 
76), need not bo made publicly A in open ct., 
though the town council is declared to have all 
the powers of justices of the peace for any county 
at the general or quarter sessions, or as near thereto 
as the nature of the case may admit, A they, by 
County Kates Act, 1834 (c. 48), are required to 
make the county rate publicly A in open ct. In 
the estimate for such rate the town council 
included certain arrears of salary due to the late 
town clerk with whom the borough had been in 
litigation concerning his compensation, A also a 
sum paid to him voluntarily by the present town 
clerk for his costs in order to prevent an execution, 
A a certain other sum due to the town clerk for 
his own costs : — Held : a rate made on such 
estimate was not invalid by reason of its including 
such retrospective sums, A that being good on the 
face of it, the justices enforcing it by their warrant 
are not liable, even if it were void as retrospective. 

(2) Where the order of the council to the 
treasurer was to demand a rate within a hundred 
days from the date of such order, but the treasurer 
demanded it from the overseers within a hundred 
days from the receipt by them of such demand - 
Held : such variance was immaterial. 

(3) A distress warrant for a borough rate may be 
levied on the goods of the overseer in office when 
such rate was due, though at the time of the issue 
of the warrant he had quitted office. 

(4) A distress warrant for a borough rate did not 
aver that defts., the mayor A a justice of the 
borough in question, were acting within their 
jurisdiction ; but the venue was in the margin. 
Nor did it sot. forth that deft, who was mayor, was 
such, but he executed the warrant twice, as 
justice A as mayor, with the corporate seal 
attached to the latter signature : — Held : the 
warrant was good A well executed. — Jones v. 
Johnson (1852), 7 Exch. 452 ; 21 L. J. M. O. 102 ; 
19 L. T. O. 8. 31 ; 16 J. P. 325 ; 16 Jur. 840 ; 
155 E. B. 1026, Ex. Ch. 

Annotation : — Generally , Reid. K. v. Huuslet Overseers 

(1859), 33 L. T. O. S. 1 0 1. 

1558. Validity of warrant — Execution by mayor 
& justice.] — Jones v. Johnson, No. 1557, ante, 

1559. Issue of distress warrant — Objection on 
ground of non-publication of rate.] — Beeson v . 
Derby Overseers, No. 1405, ante . 
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Skct. 5.— WATER RATE. 

See, generally, Water Supply. 

1560. Power of distress — Under local Act — Effect 
of Waterworks Clauses Act, 1847 (c. 17).] — By 46 
Geo. 3, c. cxix., s. 67, the W. Go. were to supply 
water to the occupiers of premises incertain parishes, 
they paying to the co. such rates or sums of money 
for such water as should be mutually agreed upon 
between them, &, in default of payment, power 
was given to the co. to issue their warrants for the 
recovery of arrears by distress & sale of the con- 
sumer’s goods. By 50 Geo. 3, c. cxxxii., s. 13, it 
was provided that the co. should not alienate their 
powers, but only take & demand “ such sums as 
should be reasonable,” for the water supplied under 
that Act ; & by 15 & 16 Viet. c. clix., passed in 
1852, which recited the earliest Acts of the co., it 
was provided that, “ except as by this Act expressly 
provided, this Act or anything therein contained 
shall not repeal, alter, interpret, or in any manner 
affect any of the provisions in force at the com- 
mencement of this Act of the recited Acts or any 
of them ; &, except only so far as is requisite for 
the execution of this Act, all these provisions, 
Ac all powers thereby respectively created, con- 
ferred, or saved, shall be & continue as valid & 
effectual as if this Act had not passed ” : — Held : 
(1) the effect of 50 Geo. 3, e. cxxxii., s. 13, was 
merely to alter the mode of ascertaining the amount 
of the rate, but not the mode of enforcing payment 
of arrears, & the power of distress given to the co. 
by 46 Geo. 3, c. cxix., s. 57, was not, either expressly 
or by implication, taken away by 50 Geo. 3, c. 
cxxxii., or by any of the provisions of the above Act, 
but such power of distress was expressly preserved 
to the co. by 15 & 16 Viet. c. clix., s. 48 ; (2) the 
co. were not responsible for an assault committed 
by the broker or his assistant when executing the 
warrant. — Richards v. West Middlesex Water- 
works Co. (1885), 15 Q. B. D. 000 ; 54 L. J. Q. B. 
551 ; 40 .T. P. 031 ; 33 W. R, 902, D. 0. 

1561. Liability of company — For assault com- 
mitted by broker.] — Richards v . W t est Middlesex 
Waterworks Co., No. 1500, ante . 

1562. Costs — Discretion of magistrates.] — By 
Ruabon Water Act, 1870 (c. lvii.), s. 37, which 
incorporates Waterworks Clauses Acts, 1847 (c. 17), 
& 1803 (c. 93), when a person neglects to pay a rate 
due to the water co., the latter may recover the 
same, with full costs of suit, in any ct. of competent 
jurisdiction ; & by sect. 38, after a defaulter has 
been summoned, water rates & costs ordered to be 
paid may be recovered by distress. Upon a sum- 
mons before justices for payment of a water rate : — 
Held : the justices were not bound, on making an 
order for payment of the rate, to order the defaulter 
to pay the costs, but they had a discretion in the 
matter. — Ruabon Water Co. v. Evans (1906), 22 
T. L. R. 541, 1). C. 


Sect. 6. — LIGHTING, WATCHING AND PAVING 

RATES. 

See, generally, Highways ; Local Govern- 
ment ; Rates & Rating ; Lighting & Watching 
Act, 1833 (c. 90). 

1563. Lighting & watching rate — Issue of war- 
rant by magistrates — Mandamus.] — ( 1 ) A rule calling 
upon justices to show cause why they shctald not 


issue a distress warrant, was founded upon an 
affidavit, showing the refusal only but not stating 
the proceedings which took place before the 
justices, or the reason why they refused. The 
parties showing the cause against the rule made no 
affidavit : — Held : the affidavit must be construed 
in favour of the party making it ; & the rule 
should be absolute. 

(2) A notice of the adoption of Lighting & Watch- 
ing Act, 1833 (c. 90), for a district chapelry, was 
held to be sufficiently published where it was 
affixed on the chapel of the district but not on two 
dissenting & proprietary chapels within the 
district, nearly two months after the meeting at 
which it was adopted. — R. v. Deverell (1854), 3 
E. & B. 372 ; 23 L. J. M. C. 121 ; 118 E. R. 1181. 

Annotations : — As to (2) Distd. It. v. Kingewlnford Overseers 

(1854), 3 E. & B. 088. Generally , Mentd. Backhouso v . 

Bishopwoarmouth (1861), 7 Jur. N. S. 338. 

1504. Whether proof of adoption of 

statute necessary.] — A rule was obtained calling on 
the overseers of a parish to show cause why two 
justices should not issue their warrants under 
Lighting & Watching Act, 1833 (c. 90), s. 38, to 
levy by distress on the goods of the overseers two 
sums of money ordered to be paid by the inspectors 
of a district within the parish, in which the pro- 
visions of that Act had been adopted. By the 
affidavits it appeared that the district was one 
assigned to a chapel for ecclesiastical purposes, 
under Church Building Act, 1831 (c. 38) ; & that 
1833 Act had been adopted, more than two years 
before the application at a meeting convened by 
the churchwardens of the district church. These 
churchwardens, as was shown affirmatively by the 
affidavits, were churchwardens for ecclesiastical 
purposes only, & never in the habit of calling 
meetings for secular purposes : — Held: the meet- 
ing was improperly convened, the churchwardens 
of the district church not being such church- 
wardens as are contemplated by 1833 Act, s. 5, & 
consequently the provisions of the Act had never 
been duly adopted in the district ; & the order of 
inspectors was void. — R. v. Kingwwinfokd Over- 
seers (1854), 3 E. <fc B. 688 ; 23 L. J. Q. B. 337 ; 
18 J. P. 678 ; 118 E. R. 1299 ; sub nom . R. v . 
Leigh & Cope, Staffordshire JJ., 18 Jur. 
1073. 

1555. ,] — On application being 

made to justices under Lighting & Watching 
Act, 1833 (c. 90), for a distress warrant, the duty 
of the justices is purely ministerial, & upon proof 
by the overseers of notice to them by inspectors 
purporting to be duly appointed & of due demand 
by them of the amount of rate in arrear, it is the 
duty of the justices to assume that the Act had 
been adopted & all the requisite formalities gone 
through, unless deft, himself brought forward 
some ground to the contrary. — R. v. Reynolds, 
[1893] 2 Q. B. 75 ; 09 L. T. 321 ; 42 W. K. 32 ; 
57 J. P. Jo. 356; tnib nom . R. v. Prodsham JJ. & 
Edwards, 62 L. J. M. O. 120 ; 9 T. 1j. R. 450 ; 
5 R. 423, D. 0. 

Annotation: — Consd. Clown Overseers r. Roberts (1896), 

61 J. P. 7. 

1566. Non-publication of rate.] — 

R. v . Somersetshire JJ. (1858), 31 L. T. O. S. 
215 ; 22 J. P. Jo. 431. 

1507 . Magistrate’s duty ministerial.] — 

R, v. Reynolds, No.1565, ante. 

1500 , Appeal to quarter sessions — 


part in. sect. s. 

s. Power of distress — When ser- 
vice pipe laid — Whether water used or 
not.] — The laying down of a service 
pipe & stop cocks to each occupation 


is equivalent under the Act No. 59 to 
an actual supply of water ; & pay- 

ment is compulsory after each supply 
whether the water be used or not. 
F. gave notice that it was his intention 
to discontinue the use of water supplied 


to his messuage after June, and refused 
to pay water rates after June. The 
Board distrained : — Held : the dis- 
tress was legal. — Fellows v. Board of 
Land & Works (1864), 1 W. W. & A*B. 
198. — AUS. 


E E 
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Sect. 0. — Lighting, watching and paving rates . 

Sect. 7.] 

Validity of rate unimpeachable.] — A parish council, 
having adopted the Lighting & Watching Act, 
1833 (c. 90), ordered the overseers, the resps., 
of the parish to raise a special rate to meet the 
expenses. The same was allowed by two justices 
for the county. No notice of appeal against the 
rate was given. A demand note was served upon 
applt. as occupier of a house A building, but he 
refused to pay, & was summoned for non-payment 
before a court of summary jurisdiction, A an order 
for the issue of a distress warrant was made. 
This order for the issue of a distress warrant 
was appealed against at quarter sessions. The 
ct. of quarter sessions allowed applt. to go behind 
the rate made A impeach the procedure by which 
the Act had been adopted, being of opinion that 
certain statutory provisions had not been complied 
with, A that the order for the payment of the rate 
could not be enforced against applt. & allowed his 
appeal with costs : — Held : they were wrong in so 
doing, A the order for the issue of the distress 
warrant made by the justices in petty sessions 
must be enforced. — Clown Overseers v. Roberts 
(1890), 01 J. P. 7 ; svb nom. Roberts v . Clowne 
Overseers, 13 T. L. R. 18, 1). C. 

1569. Liability of magistrates — Illegal 
rate.J — (1) It is competent to a part of a parish to 
meet A adopt Lighting & Watching Act, 1833 
(c. 90), as far as that part is concerned, though a 
general meeting of the whole parish held within 
a year before rejected it, if the second meeting be 
not substantially the same as the first, & not a 
colourable evasion of the clause which prohibits 
the discussion of the question within a year after 
its rejection. Where justices sign a warrant to 
enforce a rate made at such second meeting, they 
act without jurisdiction if that meeting be an 
illegal one, A trespass lies against them at the suit 
of any one distrained on under their warrant, for 
they are not protected by a rate apparently good, 
but by one actually good only. 

(2) Where a warrant authorises the constable to 
enter & seize the goods of the party, A, after 
retaining them for five days, to sell them, the 
justices signing the warrant are liable,* if they act 
without jurisdiction, for any excess which may be 
committed by the constables as well as for the scope 
of the warrant. Where, therefore, the constables 
remain in possession six days & then sell, the time 
within which an action must be begun runs from 
the day of sale. In such a case the notice is con- 
fined to entry into, continuance in the house, & 
seizure A conversion of the goods : — Held : that 
included the sale as a cause of complaint, of which 
reasonable notice was given to the Justices. 

(3) A notice addressed to justices A overseers is 
a good foundation for an action against the former 
only. — W ilkinson v. Gray (1844), 2 L. T. O. S. 
348; 9 J. P.71. 

See, now , Justices Protection Act, 1848 (c. 44). 

1570. Watch rate — Authority of borough over- 
seers.] — C obb v . Allan, No. 1556, ante. 

1571. Lighting A paving rate — Issue of warrant 
by magistrates — Legality of rate doubtful — Man- 
damus.] — Certain comrs. were empowered under 
a local act, 53 Geo. 3, c. iii., for lighting A paving 
Margate to levy a rate of Is. in the pound, to defray 
the expenses of the year, A, if that was found 
insufficient, they were then enabled to levy a 
further rate of 6d. in the pound for the expenses 
of the same year. A rate of Is. was levied, but 
before all the money was collected under this rate 
a second was levied of 6 d. in the pound ; certain 


inhabitants of the town of Margate refused to pay 
the sums demanded of them under the second 
rate ; a warrant of distress was applied for to the 
magistrates, who, under those circumstances, 
refused to grant one. A mandamus was applied 
for to compel the magistrates to grant a warrant 
of distress. The ct. refused the application, on 
the ground that they entertained great doubt 
whether the rate was legal, A whether the comrs. 
had not exceeded their power, by making a second 
rate before the money under the first rate was 
collected A found insufficient. — R. v. Cinque 
Ports JJ. (1840), 4 J. P. 525. 

1572. Jurisdiction of justices — Parish 

incorporated in borough.] — Comrs. under a local 
Act of Parliament, 41 Geo. 3, c. exxvi., for lighting 
A paving the parish of Bathwick were empowered 
to levy rates, A power was given to justices for the 
county of Somerset to enforce payment of them by 
distress. A charter of incorporation was granted by 
Queen Elizabeth to the City A Borough of Bath. 
Before Municipal Corporations Act, 1835 (c. 76), was 
passed the parish of Bathwick was situate partly in 
the Count of Somerset A partly in the city of Bath ; 
A by sect. 7 of that Act, the whole parish was 
included within the city of Bath. An inhabitant 
of the parish of Bathwick was duly assessed under 
their local Act, A the amount not being paid, 
a magistrate for the city A borough of Bath 
refused to grant a warrant of distress : — Held : 
the refusal to pay these rates was an offence against 
the local Act, within Municipal Corporations Act, 
1837 (c. 78), s. 31, A the justices for the city A 
borough of Bath had jurisdiction to enforce the 
payment of them. — Palmer v. Sutcliffe (1849), 
3 New Seas. Cas. 634. 

Annotation : — Reid. Kx p. Bur wash (1850), 1 L. M. & P. 00. 

1573. Paving rate — Issue of warrant by magis- 
trates — Whether previous summons necessary.] — 
By a local act for paving, etc. the town of Stafford, 
certain comrs. were authorised to make rates for 
the purposes of the act, A if any person thought 
himself aggrieved by the rate, an appeal was given 
to the comrs. A from their determination to the 
sessions ; A it was enacted that in case any person 
rated should neglect to pay his rate for seven days 
after demand, it should be lawful for any justice, 
upon proof on oath of such demand A non-pay- 
ment, by warrant to authorise the collector to 
levy the rate by distress A sale of the goods of the 
person rated ; A in case there should be no distress, 
to commit the party to gaol : — Held : the clause 
was not obligatory on the justice to issue a warrant 
without a previous summons. 

Semble : in all cases in which magistrates are 
authorised, upon application, to issue a distress 
warrant for non-payment of any rate, although 
they have no power to relieve, it is their duty 
first to call the party before them by summons 
unless by Act of Parliament it be specially directed 
that the warrant shall be issued immediately. — 
R. v. Stafford JJ. (1835), I Har. A W. 328 ; 5 
Nev. A M. K. B. 94 ; 3 Nev. A M. M. C. 191. 

Annotation : — Reid. Painter t?. Liverpool Oil Gas Light Co. 

(1836), 2 Har. &W. 233. 

1574 . Remedy for improper assess- 

ment.] — Ratepayers, liable under a local act to the 
payment of rates in respect of houses A gardens, 
cannot, when summoned before justices for non- 
payment, resist the issue of distress warrants, 
because, at the making of the rate, warehouses, 
A other property not ratable under the Act were 
improperly included in the assessment. The 
proper remedy is by appeal to the sessions, where 
the error can be corrected, A, if this be not adopted, 
the rate may be enforced. — R. v. Twopeny, etc. 
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(Kent JJ.) & Milton next Sittingbourne 
(Twenty-Four Ratepayers) (1867), 17 L. T. 266. 

1575. Mandamus to enforce — Metro- 

politan Paving Act, 1817 (c. xxix), s. 38.] — (1) A 
mandamus will not lie to justices to enforce by 
distress warrants paving rates laid within the 
operation of the above sect, of that Act giving a 
remedy by action, even though the rates are 
collected under prior local acts applicable to 
particular districts, by which the remedy by 
action is confined to cases where no sufficient 
distress can be made. 

(2) The above sect, applies to districts which 
were before regulated by local acts ; & enlarges 
the power of recovering paving rates by action, 
where the local acts give only a right to recover 
by action where no sufficient distress can be made. 
— R. v. Middlesex JJ. (1835), 1 Har. & W. 462 ; 
5 Nev. & M. K. B. 126 ; 3 Nev. & M. M. C. 202. 


Sect. 7.— RATES LEVIED BY COMMISSIONER 
OF SEWERS AND DRAINAGE BOARDS. 

See , generally , Courts, Yol. XVI., pp. 204, 205, 
Nos. 1125-1134 ; Rates «fc Rating ; Land Drainage 
Act, 1861 (c. 133) ; Sewers & Drains. 

1576. Necessity for demand of rate — Before 
distress levied.] — There ought to be notice given 
of the tax & a demand of it before any distress 
might be taken (Bacon, J.). — Whitley v. Fawsett 
(1647), Sty. 12 ; 82 E. R. 492. 

1577. The presentment — Not traversed by dis- 
trainee — Distress justified.] — (1) A jury, im- 
panneled to inquire & present at a Ct. of Oomrs. of 
Sewers, presented, that A, was benefited by the 
sewers ; & he received a summons to show cause 
why he should not pay ; he neglected to traverse 
the presentment, & a distress was levied for the 
amount of the rate : — Held : these facts were a 
justification in an action of trespass for taking 
the distress, as the presentment, if duly made, & 
not traversed, justified the comrs. in issuing the 
warrant of distress. 

(2) The presentment need not contain the name 
of every person benefited ; if it find “ All Fore 
Street ” to be benefited, that is enough to include 
every one having a house there ; & any one so 
having a house might traverse such presentment, 
he stating in his traverse, that his property is so 
situated, & that he is aggrieved by the present- 
ment. 

(3) The warrant of distress need not recite the 
presentment. — W arren v. Dix (1805), 3 0. & 1\ 
71, N. P. 

1578. Necessary preliminary to distress — 

Liability of commissioners in trespass.] — A parish, 
consisting of two districts, had immemorially 
been assessed to the repail's of a sea bank, which 
was necessary for the protection of lands from the 
sea in both districts, by one assessment, collected 
by one dyke reeve. The Conors, of Sewers, without 
any presentment of a jury, appointed two dyke 
reeves, one for each district, & made a rate on one 
district exclusively for the repairs of the sea bank : 
— Held: the rate was void for the want of a 
presentment, & the Comrs. were without juris- 
diction, & were liable in trespass for the taking of 
pltf.’s cattle under a distress warrant issued by 
them for arrears of such rate. — Wingate v . 


Waite (1840), 6 M. & W. 739 ; 9 L. J. Ex. 319 ; 

4 Jur. 860 ; 151 E. R. 610. 

Annotation : — Folld. II. v. Warfcon (1862), 2 B. & S. 719. 

Sce> now, Land Drainage Act, 1861 (c. 133), s, 33. 

1579. The warrant — Recital of presentment not 
necessary.] — Warren v. Dix, No. 1577, ante . 

1580. Execution of — Where directed to two 

jointly.] — A joint warrant to two persons to 
distrain for drainage rates, under an Act for 
draining certain fens & improving the navigation 
of a river, may be well executed by one of them. — - 
Lee v. Vessey (1856), 1 II. & N. 90 ; 25 L. J. Ex. 
271 ; 27 L. T. O. S. 109 ; 20 J. P. 327 ; 4 W. R. 
554 ; 156 E. It. 1130. 

1581. Delegation of authority — Sewers 

Act, 1849 (c. 50), s. 7.] — A warrant of distress for 
sewers’ rates issued under the above sect, can 
only be lawfully executed by the person to whom 
such warrant is directed, & who is named in the 
warrant. If the warrant is handed over by such 
authorised person to any other person who executes 
it, the latter has no authority to execute Llio 
warrant ; in executing it he commits a trespass, 

if, in execution of the same, lie commits an 
assault, he may be convicted thereof. — Symonds 
v. Kurtz (1889), 61 L. T. 559 ; 53 J. P. 727 ; 5 
T. L. R. 511 ; 16 Cox, C. C. 726, D. C. 

1582. Liability of occupier— What constitutes 
occupation — Official residence.] — Under the 
statutes of sewers, a sewers’ rates t-o be valid, 
must be laid on the occupier of the property 
assessed. 

A clerk of the works of Chelsea Hospital dwelt 
in the hospital, in apartments in which he was 
permitted by the Comrs. of Woods Forests 
to dwell, in respect of his office, & which were 
separately rated for the sewers by an undisputed 
rate. He was appointed by the Comrs., & his 
duty was to see that the hospital was not out of 
repair, & under their directions to superintend 
any repairs of the buildings ; he also superintended 
art of the land. The building & land received 
enefit from the sewers : — Held : ( 1 ) the clerk 

of the works was not an occupier of the land, or of 
any part of the building, except the apartments 
separately assigned to him ; (2) he was not 

concluded from disputing his liability, by a judg- 
ment of the Comrs. of Sewers, on a traverse by 
him before them of his liability to bo rated ; 
(3) trespass would lie for a seizure of his goods as a 
distress under the warrant of the Comrs. to enforce 
a rate ux>on him in respect of the building & land 
which he did not occupy. — Neave v. Weather 
(1842), 3 Q. B. 984 ; 3 Cal. & Dav. 221 ; 12 
L. J. Q. B. 32 ; 7 Jur. 168 ; 114 E. R. 786. 
Annotations : — As to (2) Folld. Biglln v. Wylie (1867), 36 

L. J. Q. B. 307. As to (3) Retd. St. Katharine Dock Co. 

v. Hlggra (1845), 10 Q. B. 641. 

1583. For arrears of predecessor — & interest 

thereon.] — A local drainage Act empowered the 
comrs. to appoint valuers to estimate the amount 
of benefit derived, or likely to be derived, by 
the lands in the various townships embraced by 
the Act, from the works thereby contemplated, 
& to fix a rate thereon accordingly, subject to 
objections & with power to appeal. By sect. 81 
the comrs. were to “ charge & assess ” all such lands 
within the parishes & townships as sliall have been 
included in such statement of the valuers, <fc rated 
by them as aforesaid, & the respective occupiers 
of such lands, with an acre tax, according to the 


PART III, SECT. 7. 

t. Necessity for demand of rate — 
Before distress levied — Time limit .) — 
18 Viet. c. 38, relating* to sewerage & 
water supply in St. John, authorised 


any two comrs. to issue a distress war- j 
rant for a rate, but no distress was to 
issue till thirty days after a demand 
in writing under the hands of the comrs. . 
or any two of them, of the amount 
due ; one of the comrs. signed a war- 


rant in blank without an y^p roof of a 
demand made for the rate, tc the other 
comr. afterwards filled It up & issued 
it : — Held : it was illegal. — Nowlin v. 
Beads (1864), 6 All. 215. — CAN. 


E E 2 
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Sect. 7. — Rates levied by commissioner of sewers and 
drainag e b oards. Sect . 8.] 

several prices & sums at which the lands shall have 
been classed & taxed by the valuers.” Sect. 84 
provided, that, in case “ any rates shall not be 
duly paid within 28 days after the time appointed 
for that purpose, every person failing to pay the 
same shall also pay interest for the same at 5 
per cent, per annum from the day whereon the 
same ought to be paid.” Beet. 85 enacted that 
“ all the occupiers of lands so rated shall pay all 
such sums of money as shall be so assessed, taxed 
or charged in respect of the several lands in their 
respective occupations, & may retain the same out 
of the rents ; & every such occupier shall be dis- 
charged of so much money as the said rate so paid 
by him shall amount to, as if the same had been 
actually paid to his landlord, but not of any interest 
which may have been incurred, by such occupier 
for non-payment thereof, provided that no 
occupier shall be compelled to pay more than the 
rent which shall from time to time become due from 
him to his landlord.” Beet. 89 enacted that, “ if 
any person being the occupier of any of the lands 
rated or taxed by virtue of the Act, shall refuse or 
neglect, to pay the money so rated or taxed on such 
lands, within thirty days after the respective 
times of payment, the same & all arrears thereof 
may be enforced by distress & sale of the goods Sc 
chattels of the person so neglecting or refusing to 
pay, or the cornrs. may enter upon the lands, & 
take the rents Sc profits till the same be satisfied,” 
A' by sect. 90 “ unoccupied lands are to remain a 
security for the payment of the tax, & all goods 
Sc chattels which shall at any time thereafter be 
found thereon maybe distrained, etc.” — Held: (1) 
one who came into the occupation of lands subject 
to the tax after the expiration of thirty days after 
the time appointed for payment thereof, was 
liable to be distrained upon, there being a con- 
tinuing default ; (2) his liability extended to rents 
accruing due, as well as rent actually due to his 
landlord ; (8) his liability for interest commenced 
only from the time of bis own default; (4) the 
seizure of growing crops could not be justified. — 
Mattison v. II apt (1854), 14 O. B. 357 ; 23 

L. J. 0. P. 108 ; 18 Jur. 380 ; 2 W. B 237 ; 139 
E. li. 117; sub 7iom. Matheson i\ Hart, 2, 
O.L. K.311. 

Annotation : — Mentd. Abbott v. Middleton, IUcketts v. 

Carpenter (1858), 7 H. L. Cas. 69. 

1584. Authority of collector— -Limited by specific 
instructions. j — Where a collector for the Comrs. 
of Sewers receives from them a warrant directing 
him to distrain & afterwards sell the goods of A., 
he cannot, if he distrains the goods of A.’s tenant, 
justify the distress on the ground of his general 
authority of collector. Whatever that general 
authority may be, it is taken away in the particular 
ease by the warrant directing him to do a specific 
thing. — Sabouiun v. Neale (1836), 2 Har. & W. 
103. 

Place of distress — Whether leviable in Royal 
Palace.] — See Constitutional Law, Vol. XI., 
p. 520, Nos. 245-250. 

1585. Sale of distress — By Commissioner of 
Sewers.] — Combs v. Cheny (1648), Aleyn, 92 ; 
82 E. ft. 932. 

Annotation ; — Folid. It. r. Speed (1702), 1 Salk. 379. 

1586. Replevin — Whether maintainable.] — Qu. : 

whether goods taken under a warrant of distress 
granted by Comrs. of Sewers may not be replevied 
while in the hands of the officer. Qu. : whether 
they may not be replevied by the sheriff or his 
deputy. Qu. : if they be actually replevied, & 
the proceedings in replevin be removed here, the 


ct. will not quash the proceedings in a summary 
way, but will leave it to deft, in replevin to put 
his objection on the record. — P ritchard v. 
Stephens (1796), 6 Term Rep. 522 ; 101 E. R 
681. 

Annotation : — Mentd. H. v . Speed (1699), 12 Mod. Eep. 328. 

1587. Wrong assessment by Commissioners— 
Liability of distraining officer.] — Comrs. of Sewers 
made a wrong assessment, & pltf. by their warrant 
distrained; the ct. would not relieve. — Bow v. 
Smith (1724), 9 Mod. Rep. 94 ; 2 Eq. Cas. Abr. 
206 ; 88 E. R. 338, L. C. 

Annotation : — Reid. Tracey v. Taylor (1842), 3 Q. B. 966. 

1588. Second distress — First frustrated by dis- 
trainee — Lawful.] — Defts. comrs. for draining 
certain lands, distrained a bean stack of plft. 
for a rate due from him, Sc sold the stack by 
auction, one of the conditions of sale being that the 
purchaser was to take possession & pay for the same 
at the fall of the hammer. At the time of the sale 
pltf. said that “ it would be one thing to buy the 
stack & another to take it away,” & when the 
purchaser attempted to remove the stack from 
pltf.’s premises, he was forcibly prevented by pltf. 
The purchaser did not pay for the stack, Sc the 
comrs. levied a second distress for the same rate : — 
Held : as pltf. by his own misconduct had pre- 
vented the comrs. from realising the first distress, 
the Recond was not unlawful. — L ee v. Cooke 
( 1858), 3 II. & N. 203 ; 27 L. ,T. Ex. 337 ; 30 
L. T. O. S. 335 ; 22 J. P. 177 ; 4 Jur. N. S. 168 ; 
6 W. II. 284 ; 157 E. R. 441, Ex. Ch. 

1589. Under private Inclosure Act — Person de- 
riving no benefit from sewer — Nor liable ratione 
tenure©.] — An Inclosure Act authorised comrs. to 
set out roads, drains, etc., & enacted that these 
were to be maintained like others in the same town- 
ship, Sc that all such ways, etc., should be repaired 
by all or any of the proprietors of lands within the 
township, as the comrs. should appoint. The 
comrs. by their award appointed two public 
sewers to be maintained by the owners of the in- 
closed lands, according to an acreage rate, & such 
owners had paid for repairs during eighty years 
after the statute : — Held : a distress proceeding on 
a presentment, that one of the sewers ought to 
be widened & repaired by the owners according 
to an acreage rate, was bad, because there was 
nothing to show that they derived any benefit 
from the sewer, or that they were liable ratione 
tenuroe , Sc there was nothing in the inclosure Act 
which dispensed with these conditions of liability. 
— Biglin v. Wylie (1867), 30 L. J. Q. B. 307 ; 31 
J. P. 771. 

1590 . Recovery by distress not action.] — A 

private Inclosure Act gave the comrs. power by 
their award to direct by whom & in what manner 
certain necessary drainage works were to be made 
Sc maintained. The comrs. having directed by 
their award that the expenses of the works should 
be paid by a rate to be levied & recovered by 
certain surveyors in the same manner as palish 
rates were by law recoverable in the parish : — 
Held : the rate must be recovered by distress & 
not by action. — Danby v. Watson (1877), 40 
L. J. M. C. 179 ; 36 L. T. 412 ; 41 J. P. 406 ; 25 
W. R. 464. 

Sewerage expenses as part of district rate .] — See 

Sect. 3, ante . 


Sect. 8. — OTHER RATES. 

1591. Under local improvement Act — Death of 
person rated — Warrant against mortgagee of 
premises rated.] — The R. improvement comrs. 
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made a rate in 1876 on P„ the owner, for improve- 
ment expenses, A he paid part thereof & died, 
having, at the date of the rate, executed a mtge. to 
B. B. entered into possession in 1882, A in 1885 
the justices issued a distress warrant against B. 
for the unpaid rate made on P. : — Held : the 
justices had no power to issue a distress warrant 
against B., who was not named in the rate. — 
Rochdale Building Society r. Rochdale 
Corpn. (1886), 51 J. P. 134, 1). C. 

Annotation : — Mentd. Stokes v. Mitckeson (1902), 66 J. P 

615. 

1592. — “ Sufficient cause for non-payment 

of rate -Ratability at one-fourth of annual 
value — Warrant for full amount.] — A rate was 
made by a local authority under a local Act 
which provided that occupiers of land used only 
“as a railway constructed under the powers of 
any Act of Parliament for public conveyance ” 
should be assessed in respect of one-fourth part 
only of the value. The Act gave to any party 
aggrieved by a rate a right to appeal to quarter 
sessions. It also provided that if any person 
failed to pay the rate due from him lie might be 
summoned before a justice, & if “no sufficient 
cause for the non-payment ” of the rate should 
be shown a distress warrant should be issued. 
Resps. were assessed to the above-mentioned rate 
on the aggregate ratable value of a tramroad A 
certain other property. A demand note for the 
amount of the rate was served on resps., in which 
they were charged on the full ratable value of the 
whole hereditaments, but they did not appeal 
to quarter sessions. A summons having been 
issued against them for non-payment of the rate, 
it was admitted by the local authority that, on 
the assumption that a decision of the Ct. of Appeal 
then under appeal to the House of Lords was 
correct, so much of reaps.’ ratable hereditaments as 
consisted of a tramroad was a railway of the kind 
mentioned in the local Act, & that resps. should 
have been charged on one-fourth part only of its 
value. The parties also agreed the sum to which 
the demand should on the above assumption have 
been reduced. Under these circumstances the 
justices refused to issue their distress warrant 
for the full amount of the demand note : — Held : 
resps, had shown sufficient cause for the non- 
payment of the larger amount, & the justices were 
justified in their refusal. — D ixon v. Blackpool 
& Fleetwood Tramroad Co., [1909] 1 K. B. 8(50 ; 
78 L. J. K. B. 637 ; 100 L. T. 403 ; 73 .T. P. 219 ; 
25 T. L. R. 323 ; 7 L. G. R. 390 ; Konst. & W. Rat. 
App. 114, D. C. 

Annotations : — Expld. Wixon v. Thomas, Lambert v. Thomas, 

Burrows v, Thomas, (1911 3 1 K. B. 43. Conad. Wbonman 

v. Clark, [1916] 1 K. B. 94. Refd. Blackpool & Fleet- 

wood Tramroad Co. v. Bispham with Nor brock U. C. t 

[1910] 1 K. B. 592. Mentd. Shillito v. Hinchliffe, 11922] 

2 K. B. 236. 

1593. Under a local Act — Failure of action 
against distrainor — Right to treble costs — No 
inquiry as to damages.] — Upon avowry for rates 
made on pltfs.’ lands under 50 Geo. 3, c. 47, where 
pltfs. were nonsuited: — Held: deft, was not 
entitled to a writ of inquiry of damages, the Act 
only giving treble costs. — G otobed v. Wool (1817), 
6 M. & S. 128 ; 105 E. R. 1191. 

1594 . Another Act quoted in 

notice of distress.] — Where a distress is made under 
the authority of one local act, & the notice of dis- 
tress states it to be made under another, A pltf. 
discontinues an action brought in respect of that 
distress, the mistake as to the act authorising the 
distress does not interfere with deft.’s claim to 
treble costs under that Act in case of discontinuance 
although pltf* may have adopted a form of action 


not contemplated by the protecting Act. — 
Debney v. Corbett (1837), 5 Dowl. 701; Will. 
Woll. A Dav. 211. 

1595. Limitation of time of complaint — 

Power to state case.] — Sweetman v. Guest, No. 
1671, po8f. 

1596. Excessive rate — No ground to refuse 

warrant.] — The owners of abbey lands were, by a 
local Act authorised to levy rates on certain 
occupiers towards repair of roads, A enforce pay- 
ment by distress warrant of justices ; or they might 
compound with neighbouring trustees of roads 
to pay an annual sum in lieu of repairs. Any 
person aggrieved by a rate might appeal to 
quarter sessions. In 1876 an Act passed authoris- 
ing the owners to pay to a local board a largo sum 
in lieu of future repairs of the road, A thereby 
to be discharged for ever ; the prior Act to be 
repealed. A month before the last Act the 
owners made a rate under the first Act to cover 
prior liabilities as well as a payment t.o the local 
board in lieu of repairs, A the rate did not show 
this double object on the face; of it. The rate was 
not appealed against, but the justices deeming 
it to be in excess refused to issue their distress 
warrant : — Held : a vumdamus must issue to the 
justices to issue their distress warrant, as an 
excess in amount was no reason for their refusing 
to enforce payment. — it. v. Essex JJ. (1877), 
36 L. T. 554 ; 41 J. P. 676, 1). t\ 

1597. Police & ward rates — Necessity for demand 
A refusal — As to each separate rate.] — Where an 
Act authorises a justice, on oath made that a 
party refuses to pay his rates, to issue a summons 
calling on the party to show cause why lie refuses, 
oath being first made by the officer that he has 
demanded the rate, A that it is due A in arrear, 
A authorises a warrant of distress to be issued on 
neglect to show good cause, it must be shown in 
any pleading or special case on the part of the 
officer, who justifies a distress under a warrant 
issued for non-attendance to such a summons, 
that there had been a demand A refusal pre- 
viously to the summons ; A if one warrant be 
issued for several separate rates, a demand of 
both, A refusal of one, is not sufficient to support 
tin; warrant. 

In a special case on an action for an illegal dis~ 
tress under such an Act, it appeared that the dis- 
tress was for two rates, a police; rate A award rate, 
one of which had been previously tendered A 
refused, unless the other was also paid. The 
summons had been served after the; tender, but 
it did not appear whether it was not issued before 
the tender ; nor did it appear that there had been 
any demand, otherwise than by the refusal to 
receive the one rate without the other. The 
summons called on jiltf. to show cause why he 
refused to pay both the rates, A the warrant 
recited refusal of both : — HcM : (1) as there was 
no distinct statement of any demand which was 
necessary either in a plea, or avowry, or a special 
case, deft, had failed to disclose any justification 
of the distress ; (2) a demand of both rates after 
a tender of one could not support a distress for 
both. — Jay v. Halks worth (1854), 2 0. L. R. 
1770. 

1598. Under Public Health Act, 1848 {c. 63), 
s. 103— Non-publication of rate — Distress not 
thereby invalid.] — The above sect, enacts, that all 
rates made or collected under it shall be published 
in the same manner as poor rates -J7 eld : non- 
publication did not make a rate void ; A on s 
summons to enforce the rate, which had not beer 
published, but had not been appealed against 
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the justices were right in disregarding the non- 
publication ; & their warrant was a protection to 
the officer distraining under it. — Le Feuvre v. 
Miller (1857), 8 E. & B. 321 ; 26 L. J. M. C. 175 ; 
29 L. T. O. 8. 263, 344 ; 22 J. P. 226 ; 3 Jur. N. S. 
1255 ; 120 E. R. 120. 

Annotations : — Folld. R. e. Somersetshire JJ. (1858), 22 
J. P. Jo. 431. Consd. Beeson v. Derby Overseers (1903), 
89 L. T. 47. Raid. Ii. v. Worksop Board of Health (1865), 
10 L. T. 297 ; Montreal Street Tty. v. Normandin, [1917] 
A. C. 170. 

1599 . Mo formal order for issue of warrant 

necessary.] — The justices to whom an application 
is made under Public Health Act, 1848 (c. 63), 
s. 103, for a distress warrant to levy the amount 
due for rates are not required to make any formal 
order . — Ex p. Perry (1860), 24 J. P. 87. 


Sect. 9. — APPEALS. 

1600. Enforcing payment of poor rate — Necessity 
for notice to overseer.] — Priestley v . Watson, 
No. 1502, ante, 

1601. Grounds for objection — Poor Relief 

Act, 1744 (c. 38), ss. 4, 7.] — Applt. against a dis- 
tress warrant issued to enforce payment of poor 
rates, cannot, under sect. 7 of the above Act, 
avail himself of any objection which he might have 
urged against the rale itself on appeal to the 
sessions under sect. 4. Nor will the ct. grant a 
mandamus to justices to hear such appeal against 
the warrant, if the application discloses no grounds 
of appeal other than the grounds which might have 
been urged against the rate. — R. v. Kent JJ., 
Ex p. Roots (1867), 16 L. T. 672. 

Annotation Expld. R. v. London JJ. f [1899] 1 Q. B. 532. 

1602 . Time for making appeal.] — An 

appeal will not lie against the issuo of a distress 
warrant for poor rate before the distress has been 
levied. — R . v. London JJ., [1899] 1 Q. B. 532 ; 
47 W. R. 316 ; »ub nom . R. v. London JJ., Ex p. 
Bayne, 08 L. J. Q. B. 383 ; 80 L. T. 280 ; 63 
J . P, 388 ; 43 Sol. Jo. 398 ; sub nom . Re London JJ., 
Ex p. Bayne, 15 T. L. R. 106, 1). C. 

Annotations : — Apld. R. v. Lincolnshire JJ., [1912] 2 K. B. 

413. Expld. Kershaw, Leeao v. Stockport Overseers, [1923] 

2 K. B. 129. Reid. R. v. London J J., Ex p. Greenwich 

Union, 11900] 1 Q. B. 438. 

1603. A “ criminal cause or matter 99 — 

Judicature Act, 1873 (c. 66), s. 47.]— A case stated 
by justices on appeal from an order granting a 
distress warrant to enforce payment of a poor 
rate is a “ criminal cause or matter ” within the 
above sect., & no appeal lies to the Ct. of Appeal 
from the decision of Q. B. Div. upon such case. — 
Seaman r. Burley, [1896] 2 Q. B. 344 65 

L. J. M. 0. 208 ; 75 L. T. 91 ; 60 J. P. 772 ; 45 
W. R. 1 ; 12 T. L. R. 599 ; 40 Sol. Jo. 684 ; 18 
Cox, C. C. 403, C. A. 

Annotations : — Consd. Southwark Sc Yauxhall Water Co. i*. 


Hampton U. C., [1899] 1 Q. B. 273 : R. v. Manchester 
Local Profiteering Committee, Ex p , L. & Y. Ry. (1920), 
89 L. J. K. B. 1089. Reid. Scott v. Soott. [19121 P. 241 ; 
R. v . Newcastle-upon-Tyne Profiteering Committee, 
Ex p. Provincial Cinematograph Theatres (1920), 89 
L. J. K. B. 1098. 

1604. Appeal to Quarter Sessions — Applica- 

tion of Summary Jurisdiction Act, 1879 (c. 49).] — 
An appeal to quarter sessions under Poor Relief 
Act, 1744 (c. 38), s. 7, by a person aggrieved by a 
distress for non-payment of poor rate is not an 
appeal from an “ order ” of a ct. of summary 
jurisdiction within Summary Jurisdiction Act, 
1879 (c. 49), s. 31, & the appeal is therefore not 
subject to the conditions & regulations prescribed 
by that sect. — 11. v. Lincolnshire JJ., [1912] 2 
K. B. 413 ; 81 L. J. K. B. 967, 1). C. 

1605. Enforcing payment of general district rate 
— Not a “ criminal cause or matter.”] — An applica- 
tion to a ct. of summary jurisdiction for an order 
to enforce payment of a general district rate under 
Public Health Act, 1875 (c. 55), s. 256, is not a 
“ criminal cause or matter/ * & therefore an appeal 
lies to the Ct. of Appeal from the judgment of a 
Divisional Ct. upon a case stated on such an appln. 
— Southwark & Yauxhall Water Co. v. 
Hampton Urban Council, [1899] 1 Q. B. 273 ; 
08 L. J. Q. B. 207 ; 79 L. T. 512 ; 63 J. P. 100 ; 
47 W. R. 177 ; 15 T. L. R. 95 ; 43 Sol. Jo. 124, 
C. A. ; affd. sub nom . Hampton Urban Council 
v. Southwark & Vatjxiiall Water Co., [1900] 
A. C. 3, H. L. 

Annotations : — Consd. R. v. Shuttleworth, Ex p. Tickle 
(1908), 72 J. P. 329. Re!d. Atkins v. Hutton (1910), 
103 L. T. 514. 

1606. Prohibition in lieu of — Justices having 
jurisdiction to issue warrant.] — On a motion for 
a writ of prohibition to justices to restrain them 
from issuing their distress warrant to enforce 
a rate made under a local improvement act, it 
appeared that the rate had been signed & allowed 
by the justices before the amount to be paid by 
each of the persons rated had been inserted, but 
it also appeared that the ratable value of the 
property rated, the name of the person rated, & 
the amount at which the property was to be rated, 
were inserted. It also appeared that part of the 
rate to be levied was made on appet. in respect 
of his being owner of a tithe commutation rent- 
charge. The justices had these facts before them 
at the time they made the order for the issuing of 
their distress warrant : — Held : no prohibition 
ought to go, on the ground that they had juris- 
diction to issue their warrant on proof before 
them of the liability of the party to pay the rate, 
& if the justices were wrong in their decision on the 
facts before them, the proper way of reversing their 
decision was by appeal to the sessions. 

Semble : the rate was a good rate, as the amount 
to be paid by each ratepayer could be made per- 
fectly certain by the mere operation of an arith- 
metical calculation. — Ex p . Binney (1851), 16 
J. P. 22. 


Part IV. — Distress for Assessed Taxes. 


Sect. 1.— IN GENERAL, 

See Taxes Management Act, 1880 (c. 19). 

1607. Remedy of person Improperly assessed — 
Appeal to commissioners — Cannot replevy — Judg- 
ment of commissioners or judges conclusive.] — A 
person who has been improperly assessed by the 


assessor of his district for a tax to which he is not 
legally liable, should appeal to the comrs. against 
it; & may, if he pleases, afterwards require a 
case for the opinion of the judges upon it. 
Whether he appeals or not, if he allows a distress 
to be taken upon his goods for the amount of such 


PART IV. SECT. 1. 

a. What may be distrained — Not pro- 
party on Cronm land.} — Lands In the 


possesion of the Crown are not liable to 
be distrained upon ; nor are lands in 
the possession or the Crown jure coronre 


liable to bo assessed for county cess 
& charges, unless made so by express 
enactment. When a distress had been 
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assessed tax, he cannot replevy, as the judgment 
of the comrs. or the judges is final & conclusive. — 
Aixbn v. Sharp (1848), 2 Exch. 352 ; 3 New Mag. 

C&s. 3 £i 17 L - Ex * 209 ; 11 L * T - o. S. 155 ; 12 

J. P. 603 ; 154 E. E. 529. 

B* vi ?H stone v. Westminster Corpn., 
[19163 3 K B* *768’ K * v * *” oomsbur 3 r Income Tax Comrs., 

1608. Action at common law for wrongful 
distress — Statutory power of commissioners to 
determine differences— Jurisdiction of High Court 
not affected.] — M. bequeathed the household goods, 
etc., m his mansion of B. to trustees to permit his 
son, who took a life interest in the mansion, to 
enjoy the same without removing them from the 
mansion-house. A distress was taken of the 
household goods, etc., for the assessed taxes of the 
son.. The trustees paid the amount of the house 
& window taxes, & then brought an action for an 
excessive distress, in taking goods, etc., for the taxes 
on the carriages, horses, etc., of the son : — Held : 

(1) the taxes on carriages, etc., being a charge on 
the person, <fc not on the premises, these goods, not 
being the property of the son, could not be seized 
for them ; &, moreover, even if the son could 
have become a bkpt., these goods were not in his 
order & disposition, within the meaning of 21 
Jac. 1, c. 19 ; (2) the jurisdiction of the Ct. of 

K. B. was not taken away by the powers given to 
the Comrs. of Taxes. — Shaftesbury (Earl) v . 
Russell (1823), 1 B. & C. 666 ; 3 Dow. & Ry. 
K. B. 84 ; 1 L. J. O. S. K. B. 202 ; 107 E. R. 244. 

Annotations to (1) Diatd. MacGregor v. Clamp, [1914] 
* K \ 28 8- Mentd. /ee Acraman, Ex p. Castle (1842), 3 
Mont. D. & De G. 117. 


1609. Remedy for Illegal distress — Action for 
money had & received against bailiff — Distress 
upon Inhabitant where collector liable.] — (1) The 

action for money had & received lies to recover 
back money which has been obtained through 
compulsion, under colour of process, by an excess 
of authority, although it has been paid over. 

(2) To make it a defence to an agent that he had 
paid over the money, it is necessary that the money 
should have been paid to the agent expressly 
for the use of the person to whom ho has so paid 
it over. 

(3) A sheriff issued a warrant on mesne process 


to distrain the goods of A. ; the bailiff levied the 
debt upon the goods of B., & paid it over : — Held : 
money had & received will lie against the bailiff. — 
Snowdon v. Davis (1808), 1 Taunt. 359 ; 127 
E. R. 872. 

Annotations : — As to (1) Reid. Morgan v. Palmer (1824), 4 
Bow. & Ry. K. B. 283 ; Atlee v. Backhouse (1838), 3 
M. & W. 633 ; Valpy v. Manley (1845), 1 C. B. 594 ; Shar- 
land v. Mildon, Saarland v. Loosomore (1846), 5 Hare, 
469 ; Parker v. Bristol & Exeter Ry. (1851), 6 Exoh. 702 ; 
Steele v. Williams (1853), 8 Exch. 625 ; Taylor v. Met. 
Uy. (1906), 95 L. T. 149 ; Marshal Shipping Co. v. Board 
of Trade, [1923] 2 K. B. 343. As to (2) Reid. East 
India Co. v. Tritton (1824), 5 Dow, & Ry. K. B. 214 ; 
Smith t>. Sleap (1844), 12 M. & W. 585 ; Oates v. Hudson 
(1851), 6 Exoh. 346. 

1610. What may be distrained — Property In 
order & disposition of bankrupt — Not property 
subject to trust — Furniture.] — Shaftesbury (Earl) 
v. Russell, No. 1608, ante. 

1611. Levying the distress — One warrant for 
several amounts — Under several statutes — Each 
giving power of distress.] — One warrant of distress 
for the amount of several duties imposed by 
different Acts of Parliament, each giving a power 
of distress, is legal. The judgment of the Comrs. 
of Land Tax on appeal is conclusive in an action 
of trespass brought against the officer for levying 
under a warrant of distress. 


As all the taxes were confirmed on appeal, 
however improper perhaps the one objected to 
was, it must be binding on the parties ; & then the 
warrant of distress, though it included them all, 
was properly issued (Lord Kenyon, O.J.). — 
Patch ett v. Bancroft (1797), 7 Term Rep. 367 ; 
101 E. R. 1024. 

Annotation : — Apld. Simpkin v. Robinson (1881), 45 L. T. 


1612. Demand & refusal — Necessary pre- 

liminary — Where reasonable Interval necessary 
between demand Sc distress.] — Gibbs v . Stead, No. 
1624, post . 

1613. — Need not be personal.] — (1) To 

justify a distress for taxes under 43 Geo. 3 (c. 99), 
s. 33, it is not necessary that there should have been 
a personal demand by the collector, or personal 
refusal by the party distrained upon. 

(2) Nor is it essential that the demand to which 
the refusal applies should have specified the precise 
amount claimed, if the debtor understood what the 


made by the collector of the county 
cess, upon cattle grazing In the Phoenix 
Park, Dublin : — Held : there being no 
statutable enactment expressly bind- 
ing the crown to payment of such 
cess, the collector was not justified in 
making such distress, although the 
cattle distrained belonged to a private 
Individual. — Gibbons v. Moran (1838), 
6 Ir. L. Roc. N. S. 141.— IR. 


, growing crops.] — 

The grand jury cess collector is not 
warranted in distraining growing 
crops, under the 6 & 7 Will. 4, c. 116, 
though the distress was made before 
13 Sc 14 Vic. c. 82 . — M‘Namara v. 
Apjohn (1850), 13 I. L. R. 394. — IR. 


o. Property of executors & 

devisees — For taxes due on land in 
trust.] — Held : exors. Sc devisees In 
trust of land were properly assessed as 
owners, Sc that their own goods 
might be seized for the taxes. — 
Dennison v. Henry (1859), 17 U. C. R. 
276, — CAN. 

. Goods of stranger.] — A 

balUfC having a warrant from the 
colleotor to distrain for taxes due by 
A. on his lands went to the premises 
and Beized a pair of horses which be- 
longed to A/a son-in-law : — Held : the 
horses were in the possession of A„ & 
liable to seizure ; & the facts proved 
amounted to a distress. — Fraser v. 
Page (1859), 18 U. C. R. 327. — CAN. 


, . ,, „ . agreement 

between pltfs. & the E. Sc N. ily. Co., 
pltfs. wero working the latter ry. will 
their own engines Sc cars, Sc deft, at 
collector seized pltf.’s car on such ry, 
for taxes duo by the E. & N. Ry. Co., 
in respect of other land belonging U 
that co. : — Held : such seizure wai 
unauthorized, for the car when taken 
was in pltfs/ possession Sc their own 
property. — Great Western Ry. Co 
v. Rogers (1869), 29 U. C. It. 245.— 
CAN. 


f, ~ .] — Consolidated As- 

sessment Act, 55 Viet. o. 48, s. 124 
(().), does not authorize a distress for 
non-payment of taxes of the goods of 
strangers on the premises, unless such 
goods arc in the possession of the person 
who ought to pay the taxes or of a 
legal occupant of the property. — 
Christie v. Toronto City (1894), 25 
O. U. 425, 606.— CAN. 


ff. 


LtCft with auclionctri 
Premises In a city wore 


for sale.] , 

occupied by a firm of auctioneers, who 
however, were not assessed in twpec 
to thorn. Goods of pltf. left wit! 
the auctioneers to bo sold by auctioi 
were distrained by defts. for tin 
taxes payable upon the premises fo 
the current year : — Held: the dia 
tress was valid. — N orris v. Touonti 
City (1893), 24 O. 11. 297.— CAN. 

h. Machine with engine — No 


a fixture.] — Held : a planing machine 
standing on tho floor without fasten- 
ing, with belts, Sc. an engine to work it, 
was a chattel liable to seizure for 
taxes. — H ope v. Gumming (i860), 10 
C. P. 118.— CAN. 

k. Goods of subsequent occu- 

pant of property assessed,] — Held : the 
goods of a subsequent occupant, who 
took possession of premises after as- 
sessment, & was In possession before the 
return of tho collector’s roll, were liable 
to distress for taxes assessed against 
the previous occupier, although tho 
goods wore not at tho time ou tho 
property actually assessed. — A nglin 
v. Minis (1868), 18 C. P. 170.— CAN. 

l. Goods not on property 

assessed. ] — A lot of land being in 
arrear for taxes for six years, during 
which it had been assessed as “ non- 
resident ” land, was duly returned as 
occupied by pltf., who had become 
tenant of it. Thoso taxes wore placed 
on tho collector’s roll. Sc in order to 
satisfy them he seized pltf/s goods 
upon another lot in the same town- 
ship : — Held : such seizure was un- 
authorized. — Waiink v. Coulter 
(I860), 25 U. C. R. 177.— CAN. 

m. Goods in custo&id legis .] — 

There is nothing in Assessment Aot, 
It. 8. O. 1897, c. 224, to warrant a 
municipal tax collector seizing for 
arrears of taxes, goods, which being 
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Sect . 1. — In general . 2 3.] 

amount was, & did not object to it. — R. v. Ford 
(1835), 2 Ad. & El. 588 ; 1 Har. & W. 46 ; 4 
Nev. & M. K. B. 451 ; 3 Nev. & M. M. 0. 27 ; 4 

L. J. M. 0. 58 ; 111 E. R. 227. 

Annotation : — As to (1) Reid. R. v. Brecknock & Aber- 
gavenny Canal Co. (1835), 3 Ad. & £1. 217* 

1614. When precise amount need not 

be specified In demand.] — R. v . Ford, No. 1613, 
ante. 

1615. Where resistance threatened — Col- 

lector’s right to take constable — Constable In 
execution of duty.] — (1) If a collector of taxes has 
reason to believe, from threats used towards him 
by a person on whose goods he is about to distrain 
for payment of taxes, that resistance will be offered, 
lie has a general right, from the nature of his office, 
to take a constable with him for protection ; 
& if such constable is assaulted under such cir- 
cumstances, an indictment may be maintained 
describing such assault, as an assault on the con- 
stable in the execution of his duty. 

(2) A collector of taxes may distrain without 
having his warrant with him. — R. v. Clark (1835), 
3 Ad. A El. 287 ; 1 Har. & W. 252 ; 4 Nev. & 

M. K. B. 671 ; 3 Nev. M. M. 0. 70 ; 4 L, J. M. C. 
02 ; 111 E. R. 422. 

1616. Collector may distrain without having 

warrant with him.] — R. v. Clark, No. 1615, ante . 


Sect. 2. — LAND TAX. 

\ generally , Land Tax. 

1617. Validity of assessed rate — Judgment of 
commissioners conclusive.] — Patoiiett v , Ban- 
croft, No. 1611, ante, 

1618. .| — A rate of one-tenth of a 

penny in the pound on the ratable property in a 
parish was sufficient to raise the quota which the 
parish was liable to contribute to the land tax ; 
but, in order to avoid the difficulty & inconvenience 
of collecting Buch small sums as would, under 
that rate, have to be eollected, amounting in many 
cases to no more or even less than a penny, the 
assessors assessed the parish at the rate of one 
penny in the pound, thereby realising an amount 
which, after deducting the quota payable by the 
parish to the tax, left a large surplus, & it w as the 
intention of the comrs. that such surplus should 
be collected yearly for four years, & be applied 
at the end of each year, under Revenue (No. 2) 
Act, 1861 (c. 91), so as in four years time wholly 
to extinguish the land tax chargeable on the parish. 
Due notice of a meeting of comrs. to hear appeals 
from persons aggrieved by being overrated by the 
assessors was given, but no ratepayer appealed. 
Upon pltf.’s refusing to pay the penny rate assessed 
on a leasehold house belonging to & occupied 
by him, the collector, acting under a warrant of 
distress signed by deft. & another comr., seized 
a piece of furniture of pltf.’s on the premises, 
whereupon pltf. brought an action in the county 
ct. against deft, for an illegal distress, in which 
judgment was given, with damages, in pltf.’s 


favour, & on appeal by deft. : — Held : the distress 
warrant, & the proceedings thereunder, being 
perfectly regular, pltf. could not go behind the 
warrant, which justified the persons executing it ; 
& the quota being established, the rate assessed not 
being appealed against must be considered as the 
rate payable under the judgment of the comrs., 
& pltf., if objecting to the amount, should have 
appealed to them under Land Tax Act, 1797 
(c. 5), by which their decision was made final & 
conclusive.— S impkin v. Robinson (1881), 45 
L. T. 221, D. O. 

Redemption of tax.] — A prebendary 
agreed by waiting, in consideration of a sum 
in 3 per cent Stock, of the amount necessary for 
redeeming the land tax, to convey to a lessee then 
in possession a part of the reversion in the pre- 
bendal estate ; such part to be set out & valued 
by B. & approved by the King’s comrs. The lessee 
furnished the sum required for purchasing the 
stock, & the prebendary concluded the necessary 
contract with the Land Tax Comrs., transferred 
the stock into the names of the Comrs. for Reducing 
the National Debt, & had the contracts duly 
registered ; the land was also set out & valued ; 
but the lessee then refused to sign the necessary 
memorial for the purpose of obtaining the appro- 
bation of the King’s comrs. pursuant to Land Tax 
Redemption Act, 1802 (c. 116), s. 76. The 
prebendary afterwards distrained upon an under- 
tenant of the land for the amount of the redeemed 
land tax as additional rent pursuant to sect. 88 
of the Act : — Held : (1) there had been no valid 
sale of the land, for want of the assent of the comrs. 
& because in order to comply with sect. 69 of the 
Act the prebendary ought to have sold not only 
the fee simple of the lands demised but also the 
rents, services & other profits ; (2) he had no 
right by sect. 88 to distrain until the precise 
quantity of land, & the portion of reserved rent, 
to be sold were ascertained by the comrs. — 
Warner v. Potchett (1832), 3 B. & Ad. 921 ; 
110 E. R. 339. 

Annotation : — Mentd. Willoughby v. Willoughby (1843), 4 

Q. B. 087. 

1620. Where part tax redeemed — Distress for 
full amount illegal.] — Pltf., being vicar of E., A 
owner & occupier of the vicarial tithes, & being 
also occupier of the rectorial tithes, which belonged 
to B., & on which the land tax had been redeemed, 
was assessed to the land tax in a gross sum for the 
vicarial 6c rectorial tithes. The whole sum, up 
to the quarter day last past, being demanded by 
deft., who w T as collector, pltf. refused to pay the 
sum at which the rectorial tithes had been redeemed 
but paid the residue of the assessment. The 
collector distrained on him, under Land Tax Act, 
1797 (c. 5), s. 17, for the amount withheld. The 
distress warrant did not specify the property : — 
Held: (1) the distress was illegal, as being for a 
sum not due, & because the assessment should 
have separated the tithes belonging to different 
proprietors under Parliamentary Elections Act, 
1780 (c. 17), s. 3 ; (2) trespass lay for the distress ; 
(3) the distress being made for an assessment 
alleged to be due on a past half year, the collector 


under distraint by a landlord, are in 
custodid legis. — Kinghton City r. 
Rogers (1899), 31 O. R. 119.— CAN. 

.1 — MAOMO NAGLE f. 
Campbell (1902), 35 N. B. R. 625, — 

CAN. 

o. Goods purchased from 

chattel mortgagee . ] — Goods purchased 
from the chattel nitgoc. thereof are 
not " claimed • * by purchase, gift, 
transfer, or assignment ” from the 


mtgor. within R. S. O. 1897, c. 224, 
s. 135, sub-s. 4 (d), so as to make them 
liable in the purchaser's hands to 
distress for taxes due by the mtgor. — 
Horsman v. Toronto City (1900), 27 
A. R. 475.— CAN. 

p. Goods not in possession of 

person assessed .1 — Goods which are not 
In the possession of the person as- 
sessed in respect of them cannot be 
distrained for the taxes assessed 
against them. — Donahue r. Camp- 


bell (1901), 2 O. L. R. 124.— CAN. 

q. Goods in possession of 

chattel mortgagee — Not on land as- 
sessed ,] — Chattels in the possession of 
a chattel mtgee. who has distrained 
under a power in the wtge. may not 
be distrained by a town for taxes due 
upon lands other than those upon 
which tho goods are found. — R oyal 
Trust Co. v. Castor Town, [1917] 
1 W. W. It. 1529 ; Alta. L. R. 335.— 
CAN. 
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could not justify under a distress for the current 
year, no demand having been made for the sum due 
for the latter period. — Charleton v. Alway 
(1840), 11 Ad. & El. 993 ; 3 Per. & Dav. 618 ; 9 
L. J. Q. B. 237 ; 113 E. R. 691. 

Annotation .-—As to (1) Refd. Allen r. Sharp (1848), 2 Exch. 

352. 

1021. -.]— Pltfs. were the exors. of 

the will of H., & deft, was a collector of land tax. 
In 1799 the predecessor in title of H. had entered 
into a contract for the redemption of the land tax 
charged upon, a manor of which such predecessor 
was lord. The certificate of contract given by the 
Land Tax Comrs. set out that the manor, grove, 
& woodlands were charged with land tax to the 
amount of £70 4 s. t & the contract for redemption, 
that the tax charged upon the manor, grove, & 
woodlands was redeemed for a sum therein 
mentioned, but neither the duplicate assessment 
nor the schedules to the certificate or contract 
made any mention of such manor, groves, & wood- 
lands. In 1844 II. bought the manor, & after- 
wards brought the waste into profitable occupation. 
No demand of land tax was made of him until 
1867, when £12 17s. 4d. was demanded as a sum 
** assessed & not exonerated.’ * H. refusing to pay, 
& being distrained upon by defendant, brought an 
action for illegal distress, which was continued by 
pltfs. upon a special case stated without pleadings : 
— Held : pltfs. were entitled to judgment. — 
Hodgson v. Pearson (1874), 31 L. T. 679 : 39 
J. P. 198. 

Annotations .' -Mentd. Newton Chambers v. Hall, [1907] 

2 K .. B. < 140 ; C.L. lty. v. City of London Land Tax Comrs., 

imi] i Cut 4G7» 

1622 . Double assessment — Distress acquiesced 
in — No action for wrongful distress.] — In 1824 M. 
purchased lands in the parish of A. which adjoined 
the parish of B. The lands had always been 
assessed to the land tax in A., & in 1826 M. paid 
for these lands to the collector of A., & continued 
to do so. In the same year, M. was called upon 
by the collector of B. to pay for the same lands, 
which he refused to do, &. in 1828 his lands were 
distrained upon for land tax for two years & 
a half due to the collector of B. M. then brought 
an action of trespass against the assessors of 13., 
& twice obtained a verdict, on the ground that his 
lands ought not to be assessed in B. The assessors 
of B. still continued the assessment there, & in 
Jan. 1837, three writs of levari facias issued out 
of the Ct. of Exchequer, directed to the sheriff 
of Huntingdon, to levy upon the goods of the 
tenant of M. for three years’ land tax, due to the 
parish of B. in respect of these lands in A. These 
writs were executed in Feb. in the same year, & 
the money raised & paid over to the Crown. 
Upon a motion to set aside the writs of levari 
facias in 1838, the ct. refused to do so, as there 
had been no wrongful act in the execution of them, 
& the sheriff was justified in acting in obedience to 
the writs. Semble : the opportunity for redress 
had passed, & an application should have been 
made to the ct. in an earlier stage of the pro- 
ceedings, before the money had been paid over 
to the Crown . — He Glatton Land Tax (1839), 

4 M. & W. 570 ; 1 Horn & H. 430 ; 8 L. J. Ex. 
113; 150 E. R. 1547. 

1623. Arrears — For years where no assessment 
made— -Distress illegal.] — Comrs., under q-n Act 
of Parliament, directing them yearly & every year 
to rate, charge, tax, & assess certain lands for a 
certain number of years, having omitted to make 
any rate or assessment for several years, at length 
made an assessment for one year, & added to it 
the arrears of the past years. & levied for the 


assessment so made including such arrears : — 
Held : no arrears could be due for the years re- 
specting which no assessment had been made, & 
the distress was therefore bad. — N ewton v . 
Young (1805), 1 Bos. & P. N. R. 187 ; 127 E. R. 
432. 

1624. Levying the distress — Necessity for demand 
— Reasonable interval before seizure.] — Under 
Land Tax Act, 1797 (c. 5), ss. 2 & 12, land tax 
for the quarter ending Mar. 25 is due, & may be 
demanded, &, upon default in payment, distrained 
for, at any period during that quarter. 

Under sects. 9 & 17 of the above Act & 43 Geo. 3, 
c. 99, s. 33, where payment of land or assessed 
taxes is demanded upon the premises in the absence 
of the owner, mere non-payment, without notice 
of the demand, is not a neglect or refusal to pay, 
to justify an immediate distress ; a reasonable 
interval must be allowed between the demand & 
the seizure. — Gibbs v. Stead (1828), 8 B. & C. 
528 ; 2 Man. & Ry. K. B. 547 ; 6 L. J. O. S. K. B. 
378 ; 108 E. R. 1138. 

Annotation : — Refd. He Hammersmith Itont-eharge (is 19), 

4 Exch. 87. 

1625. .] — Charleton v . Alway, No. 

1620, ante . 

1626. Breaking open outer door previous 

to seizure — Presence of constable necessary.] — The 

presence of a constable is necessary at the breaking 
open of the outer door of a house previous to a 
seizure of goods for land tax, under Land Tax 
Act, 1797 (c. 5), s. 17, & the necessity of such 
presence is not confined to the breaking open of 
a box or chest within the house. — Foss r. Racine 
(1838), 8 U. & P. 699 ; 7 DowL 53 ; 4 M. A W. 
419 ; 1 Horn II. 103 ; 8 L. J. Ex. 3S ; 2 .1. P. 
743. 

1027. Remedy for illegal distress — Action of 
trespass.] — Chableton v. Alway, No. 1620, ante. 


Sect. 3.— INCOME TAX. 

See, generally , Income Tax ; A Income Tax 
Act, 1918 (c. 40), ss. 162-165, 177. 

1628. Whether demand necessary before issue 
of warrant.] — East India Co. v. Skinner (1695), 
Comb. 312 ; 90 E. R. 516. 

1629. What recoverable by distress — Arrears — 
House owned but not occupied.] — On Apr. 22, 
1897, a lease was granted to pltf. of premises, 
beginning Dec. 25, 1896, for sixty years at £65 a 
year rent. The rent was to be paid quarterly, 
the first payment being payable on Sept. 29, 1897. 
lie did not take possession until Apr. 1897, & 
for several years before he entered the premises 
had been unoccupied. An assessment for income 
tax of £9 3 8. 4 d. was made for the year Apr. 1896, 
to Apr. 1897. In Aug., & again in Sept. 1897, 
demands were made for payment, & as pltf. 
refused to pay, on Nov. 17 a distraint was put in. 
The present action was then commenced against 
deft., a duly appointed collector for the purpose 
of the Income Tax Acts, for wrongful distress : — 
Held : this was a lawful entry, & no action would 
lie, as it was covered by Income Tax Act, 1842 
(c. 35), s. 70. — Reading v. Chew (1898), 78 
L. T. 681 ; 14 T. I;. R. 468 ; 42 Sol. Jo. 593 ; 3 
Tax Cas. 625. 

1630. Who may distrain — Appointed collectors — 
After collector’s year expired.] — The collectors 
appointed in each year under the Taxes Manage- 
ment Act, 1880 (c. 19), to collect the duties payable 
for the year have authority to distrain for those 
duties if unpaid, although the year has expired $ 



426 Distress. 


Sect. 3. — Income tax. Part V . Sects. 1, 2, 3, 


at any rate, until they have accounted for the 
duties given them in charge to collect under 
Part VII. of the Act. — Elliott v. Yates, [1900] 
2 Q. B. 370 ; 69 L. J. Q. B. 820 ; 82 L. T. 812 ; 
64 J. P. 664 ; 48 W. K. 610 ; 16 T. L. R. 473 ; 
44 Sol. Jo. 691, 0. A. 

1631. What may be distrained — Goods & money.] 

— East India Co. v. Skinner (1695), Comb. 342 ; 
90 E. R. 516. 

1632. Goods of third person — On premises 

charged — House Tax Act, 1803 (c. 161), sched. A.] 

— The collector of the house & window tax under 
House Tax Act, 1803 (c. 161), may distrain, for 
arrears of those taxes, the goods of a third person 
found on the premises charged, though the goods 
are only borrowed, & the person in arrear has other 
goods of his own on the premises sufficient to 
satisfy the arrears. — Juson v. Dixon (1813), 1 
M. & 8. 001 ; 105 E. R. 225. 

Annotations : — Apld. MacGregor v. Clamp, [1914] 1 K. B. 
288. Reid. Shaftesbury r. Russell (1823), 3 Dow. & Ry. 
K. 13. 84. Mentd. Eastwood v. McNab, (3 914] 2 K. B. 
301. 

1633. Income Tax Act, 1842 

(c. 35), sched. A.] — Under Taxes Management Act, 
1880 (c. 19), s. 86, a collector of taxes may distrain 
for arrears of income tax under Income Tax Act, 
1842 (c. 35), sched. A., & for inhabited house duty, 
which are taxes charged on the land, the goods of a 
third person on the premises charged ; & an 

implement of trade is not exempt from a distress 
for taxes. — MacGregor v. Clamp A Son, [1914] 1 
K. B. 288 ; 83 L. .1. K. B. 240 ; 109 L. T. 954 ; 
78 J. P. 125 ; 30 T. L. B. 128 ; 58 Sol. Jo. 139, 
D. C. 

Annotations : — Reid. McCroagh r. Cox & Ford (1923), 


92 L. J. K. B. 855. Mentd. Eastwood v. McNab, [1914] 

2 K. B. 361. 

1634. Implement of trade.] — MacGregor 

v. Clamp & Son, No. 1633, ante . 

1635. Costs & charges — Tax not exceeding £20 — 
Cost of man in constructive possession.] — Where 
a distress is made upon the goods of a taxpayer 
for unpaid income tax not exceeding £20, the 
collector is not entitled to charge 2s. 6 a. a day for 
a man in possession, if the man has only been in 
constructive possession & not in real possession 
of the goods distrained upon, unless the taxpayer, 
in order to avoid the inconvenience of having a 
man in real possession, has expressly agreed to pay 
that sum. — Lumsden v . Burnett, [1898] 2 Q. B. 
177 ; 67 L. J. Q. B. 661 ; 78 L. T. 778 ; 46 W. B. 
664 ; 14 T. L. B. 403, C. A. 

1636. Remedy for wrongful distress — Action for 
damages — Invalid assessment.] — B. was the man- 
ager of a co. having its registered office in the City 
of Ijondon. The co. did no business, & B., who 
resided at W., was very rarely in attendance at 
the office. Various notices relating to demands 
for income tax under sched. E. were addressed to 
B. at the office of the co., but in fact such notices 
never were delivered to him & he know nothing 
of them. In Jan. 1913, a distress was levied upon 
B.’s premises at W. B. sued for damages for 
wrongful distress : — Held : no valid assessment 
had been made upon B. in respect of the income tax 
for the year for which the same was demanded & 
in respect of the non-payment of which the distress 
was levied ; the proceedings taken to recover the 
amount assessed were unlawful ; & B. was entitled 
to damages for the wrongful distress. — Berry v. 
Farrow, T1914] 1 K. B. 632 ; 83 L. J. K. B. 487 ; 
110 L. T. 104 ; 30 T. L. R. 129. 

Annotation - Mentd. G. W. Ry. v. Bater, [1922] 2 A. C. 1. 


Part V. — Distress for Tolls. 


Sect. 1.— -IN GENERAL. 

1637. Right incident to every legal toll.] — 
Hickman’s Case (1599), Noy, 37 ; 74 E. B. 1006. 

1638. .] — The power of distress is incident 

to every legal toll (Lord Macnaghten). — Simpson 
v. A.-G., [19041 A. 0. 476 ; 74 L. J. Ch. 1 ; 91 
L. T. 610 ; 69 J. P. 85 ; 20 T. L. B. 701 ; 3 L. G. B. 
190, H. L. ; revsg, S. 0. sub nom. A.-G. v. Simpson, 
[1901J2 Ch. 671. 

Annotations : — Mentd. Newcastle t>. Worksop U. C., [1902] 
2 Ch. 145 : Quoenborough Corpn. v. Smeeil, Dean (1904), 
68 J. P. 244 ; A.-G. r. Antrobus, [1905] 2 Oh. 188 ; Dibdeu 
v. Skirrow, [1908] 1 Ch. 41 ; Robinson v. Smith (1908), 
24 T. L. R, 573 ; lie Hatschok’s Patents, Ex p. Zerennor, 
[1909 j 2 Ch. 68 ; A.-G. v. Homer (No. 2), 11913} 2 Ch. 140 ; 
Folkestone Corpu. v. Brockman. [1914] A. C. 338 ; Ham* 
inerton v. Dysort, (1916] 1 A. C. 57 ; Morpeth Corpn. v. 
Northumberland Farmers Auction Mart Co. & Donkin 
(1920), 90 L. J. Ch. 420. 

1639. Whether goods may be detained — Until 
payment of tolls & charges.] — Pitts v. Gainee & 
Foresight (1700), 1 Ld. Raym. 558 ; Holt, K. B. 
12 ; 1 Salk. 10 ; 91 E. R. 1272. 

Annotations; — Mentd. Hopper v . Reeve (1817), 1 Mooro, 
C. P. 407 ; Newcastle r. Clark (1818), 2 Moore, C. P. 
666 ; Bransoomb v. Brydges (1823), 2 Dow. & Ry. K. B. 
256 ; Parker v. Bailey (1824), 4 Dow, & Ry. K. B. 215 ; 
Morotun e. Hardern (1825), 4 B. & C. 223 ; Mooro v. 
Robinson 41631). 1 L. J. K. B. 4 ; H&nsworth v. Fowkes 
<1833), 2 L. J. K. B. 72 ; Muskott v . Hill (1839), 5 Bing. 
N. C. 694 ; M'Mahon t\ Lennard (1858), 6 H. L. Cas. 
970. 


Sect. 2. — HIGHWAY TOLLS. 

See, generally , Highways. 

1640. Right to distrain for — Tolls thorough & 
traverse — Existing by prescription.] — Toll-tra verse, 
toll-thorough, turn-toll, & toll for murage, may 
exist by prescription, & may be distrained for 
in via regid ; but a justification without saying 
for distress, nomine districtionis, is bad. — Smith 
v . Shepherd (1599), Cro. Eliz. 710 ; Moore, K. B. 
574 ; 78 E. B. 945. 

Annotations ; — Mentd. James v. Johnson (1677), 1 Mod. Rep. 
231 ; Nottingham Corpn. v. Lambert (1738), Willos, 111 ; 
Truman v. Walgham & Key (1766), 2 Wils. 296 ; Pelham 
v. PiokersgiU (1787), 1 Term Rep. 660 ; Rickards v. 
Bennett (1823), 1 B. & C. 223 ; Brett v. Beales (1839), 
10 B. &C. 508. 


Sect. 3. — MARKETS AND FAIRS. 

Sec, generally. Markets ; Markets & Fairs 
Clauses Act, 1847 (c. 14), s. 38 ; Railway Clauses 
Act, 1845 (c. 20), ss. 140, 141, 148, 149. 

1641. General rule.] — The right to the toll & 
the right to distrain for it are incident to the right 
to bring the goods to the market or fair (Erle, 
O.J.). — W HIT8T ABLE FREE FlSHERS & DREDGERS 

Co. v . Gann, Gann v. Johnson (1861), 11 C. B. N. S. 


PART V. SECT. 2. 

r. Goods seized for — Right to replevy.] — Wilson v. Middlesex County (1859), 18 U. C. R. 348. — CAN. 
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Part V. — Distress for Tolls. 


387 31 L. J. C. P. 372 ; 142 E. It. 847 ; on appeal, 
sub nom . Gann v. Free Fishers of Whitstable 
(1865), 11 H. L. Cas. 192, H. L. 


Annotations : — Mentd. Bridgwater Trustees v. Bootle Sur- 
veyors (1866), 7 B. & S. 348 ; Holford v. George (1868), 
L. R .3 Q. B. 639 ; Foreman v. Whitstable Free Fishery 
Q869 , L. B. 4 H. L. 260 ; JolliHe t>. Wallasey L. B. 
(1873), L. R. 9 C. P. 62 ; R. v. Keyn (1876), 2 Ex. D. 63 ; 
Sutton Harbour Improvement Go. v. Plymouth Town 
Grdns. (1890), 63 L. T. 772 ; Denaby & Cadeby Main 
Collieries v. Anson, [1911] 1 K. B. 171 ; The Bien, [1911] 
P. 40. 


1642. Right to distrain for.] — A gar v . Lisle 
(1613), Hob. 187 ; 1 Brownl. 5 ; Hut. 10 ; 80 
E. R. 334. 


Annotations : — Mentd. Calvert v. Arnold (1662), 1 Sid. 96 ; 

R. v. Haughton (1718), 1 Stra. 83. 

1643. .] — Harris v. Hawkins (1662), 1 

Keb. 342 ; 83 E. R. 983. 

1644. .] — Leight v. Pym (1685), 2 Lut. 

1329; 125 E. R. 735. 

1645 . Not where goods carried out of juris- 

diction.] — Hickman’s Case (1599), Noy, 37 ; 74 
E. R. 1006. 

1646. Not where goods sold out of market — 

To avoid distress.] — Distress cannot bo made 
for the toll of goods fraudulently sold out of 
the market, to avoid the toll. But the party 
injured must bring a special action on the case. — 
Blakey v. Dinsdale (1777), 2 Cowp. 661 ; 98 
E. It. 1294. 


Annotation :■ -Mentd. Brecon Corpn. v. Edwards (1862), 6 
L. X • 293* 

1647. Liability for Illegal distress — Tolls let by 
owners under statutory powers — Illegal distress by 
lessee.] — Wakefield Borough Market Co. v. 
Orawshaw (1865), 29 J. P. Jo. 791. 


Sect. 4. — PORTS, HARBOURS, DOCKS, 
WHARVES, ETC. 

See, generally. Shipping. 

1648. Harbour rate — Remedy by distress under 
private Act — Limitation of time for.] — Of the 

Ramsgate Harbour Acts one was passed before 
the statutes were ordered to be classified, & the 
other was passed after that date, & was classified 
under the head of “ local & personal ” : — Held : as 
the former was in pari materia , both must be taken 
to be local & personal, & therefore the period j 
of limitation prescribed by Limitation of Actions j 
& Costs Act, 1842 (c. 97), applied to a distress made ! 
under those acts. — Moore Shepherd (1854), I 

10 Exch. 424 ; 3 C. L. R. 54 ; 3 W. R. 57 ; 156 i 
E. R. 502 ; sub nom . Sharp v. Shepherd, Moore 
v. Shepherd, 24 L. J. Ex. 28 ; 24 L. T. O. S. 97 ; 
on appeal , sub nom. Shepherd v. Moore (1856), 
1H.&N. 125, Ex. Ch. 

Annotations : — Mentd. Carr v. Royal Exchange Assco. (1862), 

1 B. & S. 956 ; R. v. L. C. C., [1893] 2 Q. B. 454. 

1649. Alternative remedy by action.] — 

The 32 Geo. 3, c. 74, s. 8, imposes certain rates & 
duties “to be paid by the master or owners ” for 
every ship or vessel of a certain burthen passing 
from, to, or by Ramsgate. Sect. 15 empowers 
the collectors to distrain every ship, & all the 
tackle, etc., for non-payment of the duties. By 
sect. 16 if any master or owner of any ship or 
vessel shall elude or avoid payment of the duties, he 
shall stand charged & be liable to the payment of 
the same ; & the same shall be levied & recovered 
from such master or owner by the same method 
by which fines & penalties imposed by that Act 
are levied & recovered. By sect. 72 penalties & 
forfeitures are to be recovered by action or distress. 
Deft., who was sued for duties under the above 


Act, was the owner of a vessel which several times 
in the year sailed in ballast to Jersey, & brought 
from thence oysters, which deft, purchased of 
fishermen there, & which he deposited in beds at 
Milton ; — Held : an action would lie on the 
statute for the recovery of the duties. * The power 
of distress was merely a cumulative remedy. — 
Shepherd v. Hills (1855), 11 Exch. 55; 25 
L. J. Ex. 6 ; 156 E. R. 743. 

Annotations: — Bold. Lowe v. Dorling, [19061 2 K. B. 772* 
Mentd. St. Panoras Pariah Voatry v. Batterbury (1857), 
2 C. B. N. S. 477 ; Lamp lough v. Norton (1889), 68 L. J. 
Q. B. 279 ; Cannon Brewery Co. v. Central Control 
Board (Liquor Trafflo), [1918] 2 Ch. 101 ; Cohen r. Hall, 
[1922] 2 K. B. 37. 

1650. Port duties — What may be distrained for — 
Tackle of ship — Or cargo subject to tolls.) — If a 
corpn. bo entitled to a toll of 5 d. a chaldron on 
all coals shipped at a certain port, the tackle of the 
ships on which coals are laden, or the coals, may be 
distrained, at the election of the party, for the non- 
payment of the toll. — V iNKXNSTON e v. Ebden 
( 1698), Carth. 357 ; Holt, K. B. 674 ; 1 Ld. Raym. 
384; 5 Mod. Rep. 359 ; 12 Mod. Rep. 216; 1 
Salk. 248 ; 90 E. R. 800. 

Annotations : — Consd. Hutchins v. Chamhora (1758), 1 Burr. 
579. Refd. Simpson v. Hartopp (1744), Willefl, 512 ; 
McCreagh v. Cox & Ford (1923), 92 L. J. K. B. 85 5. 
Mentd. lludd v. Morton (1692), 2 Salk. 501. 

1651. Wharfage rates — Right to distrain for, on 
goods deposited — Removal of goods by owner 
without payment — Seizure of other goods of same 
owner.] — A dock co. was empowered to charge 
wharfage rates for goods deposited, & in default of 
payment of rates to distrain & sell the goods. 
A. removed goods from the docks without paying. 
The co. claimed to distrain on other goods of his 
then at their docks in default of his paying his 
arrears ; — Held : the co. was entitled by their act 
to distrain any of his goods they held. — Green v. 
St. Katherine’s Dock Co. (1819), 19 L. J. K. B. 
53 ; 13 L. T. O. S. 465 ; 13 Jur. 1116. 

Annotation Mentd. Norwich Corpn. v. Norfolk Ry. (1855), 
1 Jur. N. 8. 344. 

Toll for goods landed at quay — Partly within 
manor.] — See Copyholds, Vol. XIII., p. 24, No. 
185. 

1652. Wrongful distress — Who may maintain 
action for — Master of ship.] — An action on the case 
lies by a master of a ship against the officer of a 
corpn. for wrongfully distraining his cargo, whereby 
he lost his voyage. — M ikes v. Caly (1700), Holt, 
K. B. 467 ; 12 Mod. Rep. 381 ; 88 E. R. 1394. 

1653. .] — Fitts v. Gainee & 

Foresight (1700), 1 Ld. Raym. 558 ; Holt, K. B. 
12 ; 1 Salk. 10 ; 91 E. R. 1272. 

Annotations : — Diatd. Hopper v. Reeve (1817), 1 Moore C. P. 
407. Consd. Moore v. Robinson (1831), 1 L. .T. K. B. 4. 
Bold. Newcastle v. Clarke (1818), 2 Moore C. P. 666 ; 
Bransoomb v . Urydges (1823), 2 Dow He Ity. K. B. 25(5. 
Mentd. Parker v. Bailey (1824), 4 Dow. & Ry. K. B. 215 ; 
Moreton t>. Hardern (1825), 4 B. & C. 223 ; Ilansworth i\ 
Fowkes (1833), 2 L. J. K. B. 72 ; Muskett v. Hill (1839), 
5 Bing. N. C. 694 ; M’Mabon v. Lonnard (1858), 6 II. L. 
Cas. 970. 


Sect. 5. — RAILWAY AND CANAL TOLLS. 

See, generally, Railways ; Railway Glauses Act, 
1845 (c. 20), ss. 140, 141, 148, 149. 

1654. Railway — Authorised by private Act to 
distrain for — Strict compliance with statutory 
provisions essential.] — Where a railway co. is 
authorised by its private Act to distrain for tolls, 
all tne provisions of the Act giving them that 
power must be strictly complied with. — North v. 
London & South Western Ry. Go. (1863), 14 
G. B. N. S. 132 ; 2 New Rep. 33 ; 32 L. J. 0. P. 
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Sect. 5. — Railway and canal toUs . Part VI. Sects. 

1 2 : Sub-sect. 1.] 

156 ; 8 L. T. 246 ; 9 Jur. N. S. 897 ; 11 W. R. 624 ; 
143 E. R. 395. 

1655. Canal company — Authorised to distrain 
carriages or goods — Distraint of vehicles for arrears 
on goods carried — Only at time of carriage of goods.] 

— A canal co. were authorised by statute to demand 
& sue for certain tolls upon the carriage of goods 
& to distrain any carriage or goods in respect of 
which any such tells ought to be paid, & to detain 
the same until payment made of such tells & of all 
arrears of the same then due from the owner of 
such carriage or goods ; & in case such distress 
should not be redeemed within five days to appraise 
& sell the same as in the case of a distress for rent ; 
they were not expressly authorised to levy any 
toll upon carriages : — Held : trams could not be 
distrained for arrears of tolls due from the owners 
for goods carried in them if they were not carrying 
goods of such owners at the time of the distress. — 


J ENKIN8 v . Cooke (1833), 1 Ad. & El. 372, n. ; 
110 E. R. 1248. 

Annotation .‘—Mentd. Fraser v. Swansea Canal Co. (1834). 

1 Ad. & El. 354. 

1656. Power to seize Sc detain goods Sc 

boats — Confined to goods actually upon canal — 
Sale of boats not justifiable.] — A canal co. were 
empowered by statute to impose rates for tell of 
carriage of goods on the canal & to fix the places of 
payment, & in case of non-payment to seize the 
goods in respect of which such rates ought to have 
been paid, or any part thereof, & the boat laden 
therewith, & detain the same till payment of such 
rates, & also of all arrears of the said rates due 
from the owner of such boat ; & if such goods were 
not redeemed within seven days to sell the same 
as in cases of distress for rent : — Held : this clause 
did not empower the co. to distrain goods when no 
longer upon the canal or to sell the boats. — Fraser 
v . Swansea Canal Co. (1834), 1 Ad. & El. 354 ; 
3 Nev. & M. K. B. 391 ; 3 L. J. K. B. 153 ; 110 
E. R. 1241. 

Annotation : — Mentd. Kdmands v. Beat (1862), 7 L. T. 279. 


Part VI. — Distress under Summary Jurisdiction Acts. 


Sect. 1 . — JURISDICTION. 

See Summary Jurisdiction Act, 1849 (c. 45), 
s. 21 ; Criminal Justice Administration Act, 1914 
(c. 58), s. 25 ; Distress for Rates Act, 1849 (c. 14), 
s. 2. 

1657. Discretion to issue warrant of distress — 
Postponement upon terms.] — A penalty imposed 
for travelling on a railway without having pre- 
viously paid the fare under Railways Clauses Act, 
1845 (c. 20), s. 103, is not “a sum of money 
claimed to be due & recoverable on complaint to a 
court of summary jurisdiction,” but a penalty 
adjudged to be paid on conviction not recoverable 
as a civil debt under the Summary Jurisdiction 
Act, 1879 (e. 49) : — Semitic : justices have a 
discretion as to the issuing of a warrant to enforce 
penalty forthwith or to postpone it upon terms & 
conditions as to time or otherwise. — it. v. Paget 
(1881), 8 Q. B. D. 151 ; 51 L. J. M. C. 9 ; 45 L. T. 
794 ; 46 .1, P. 151 ; 30 W. R. 336, D. 0. 

Annotations : — Retd. B. t\ Lewis & Mo«e (1896), 74 L. T. 551. 

Mentd. Kennard v. Simmons (1881), 48 J. P. 551. ; R. v. 

Burrows, Ex p. Wilson (1897), 77 L. T. 338 ; U. v. Daly, 

Ex p. Newaon (1911), 104 L. T. 892. 


1658. No evidence of dlstralnable goods.] 

Justices refused to issue distress warrants against 
the goods of defts. fined for the non-attendance of 
their children at a board school, without allirmative 
evidence that defts. possessed goods upon which 
distraint could be made : — Held : the justices were 
in their discretion, entitled to require affirmative 
evidence, that defts. possessed goods jtrimd facie 
distrainable &, in the absence of it, could not as of 
right be called upon by the prosecution to issue 
distress warrants. — R. v. German (1891), 61 
I,. J. M. 0. 43; 66 L. T. 204; 56 J. P. 358'; 
8 T. L. R. 26, D. C. 


Sect. 2.— DISTRESS. 

Sub-sect. 1. — In General. 

See Summary Jurisdiction Act, 1848 (c. 43); 
Summary Jurisdiction Act, 1879 (c. 49) ; Sum- 
mary Jurisdiction Act, 1884 (c. 43) ; Quarter 
Sessions Act, 1849 (c. 45) ; Supreme Court 
Procedure Act, 1894 (c. 16). 


PART VI. SECT. 1. 

». To enforce penalties — By award- 
ing distress. | — Where a statute gives 

i ustiees of the peace power to make 
>yo-laws & impose penalties for their 
infraction, they eaunot, unless they 
are expressly authorised by the statute, 
levy such penalties by distress. — 
Kirkpatrick t\ Askew (1837), (1823- 
1900), 2 Out. Dig. 3692. — CAN. 

t. — _ — a bye-law direct- 
ing that the overseers of highways 
should bring any person refusing or 
neglecting to perform statute labour 
before the roove or tho nearest Justice 
of the peace, who upou conviction 
should impose a Hue with costs, & in 
default of payment should Issue a 
distress warrant : — Held : good. — 
He Stoddard &. United Townships 
OF WlLBKRFORCK, U RATTAN & FttASKR 
(1857), 15 U. C. U. 163. — CAN. 

a. .) — A conviction for 

a first or sooond offonce under the 
Canada Temperance Act should be a 
complete Judgment, & the ct. should 
thoroby award distress in default of 
payment of the penalty, Ik, for waut 
of sufficient distress, imprisonment of 
deft. The jurisdiction of the Justice 


does not terminate wit h the imposition 
of the fine. — R. t\ White, Be Perry 
(1889), 28 N. B. R. 216.— CAN. 

b. To issue distress warrant — 
Under conviction signed outside juris- 
diction.}— By It. S. 0. 1877, c. 3, certain 
cities form, for judicial purposes, part of 
tho respective counties in which they 
are situate, & by c. 72, s. 6, no other 
justice of the peace shall act in any 
case for any city having a police 
magistrate. A conviction was signed 
by two justices of the county of F. 
The case was heard in the county, & 
the conviction stated that it was 
signed there, but it appeared that one 
of the justices signed it in tho city. 
In replevin for pltf.'s goods sold under 
a distress warrant issued upon such 
conviction : — Held : pltf. could not 
recover, for the justices had not actod 
for the city within c. 72 ; & the 
conviction slated it was signed wttbtn 
tho county. — Lang with r. Dawson 
(1879), 30 C. P. 375 — CAN. 

o. To vary judgment — By award- 
ing distress.}— Justices have no power 
after their adjudication to add to or 
vary their judgment, by awarding dis- 
tress iu default of payment of the fine 


Sc imprisonment for want of distress. — 
R. v. Perley & Haktt, Re White 
(1885), 25 N. B. R. 43.— CAN. 

d. To quash conviction — Giving 
right of distress.} — Application by deft, 
to quash a conviction made by a 
justice of the peaoo for offences against 
Liquor Licence Act. Objection was 
raised with regard to tho provision as 
to the recovery of penalties by distress, 
which was, it was urged, wholly un- 
authorised : — Reid : assuming It to be 
a valid objection, not to be got rid of 
by amendment in the present pro- 
ceedings, it did not entitle appet. to 
invoke the aid of the et. to quash the 
conviction. — R. v. Renaud (1909), 
18 O.L. R. 420; 13 O. W. It. 1090.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

a. Replevin — When maintainable — 
Impounded cattle. J — A justice of the 
peace may grant replevin for cattle 
impounded, for breach of regulations 
of justices in sessions made under 
13 Viet. c. 30, it being in the nature of 
a distress damage feasant . — Sterling 
v . Jones (1852), 2 All. 522.— CAN. 

— Goods seised under 
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1659. For what purposes — Payment of wages — 
Agricultural servant.] — Upon a rule calling upon 
justices to issue their warrant of distress to enforce 
an order made by two justices for the payment of 
wages to H., under 20 Oeo. 2, c. 19, it appeared 
that H. was hired to serve at a farm for a year as a 
dairymaid, & to assist in the harvesting of the hay 
& corn if required, &, according to the affidavits 
of the master, as a servant of all work necessary 
to be done in house-keeping, & to cook for the 
servants & labourers, & make their beds, & also to 
attend upon him & his family on their occasional 
visits to the farm, their residence being two miles 
off : — Held : there was evidence from which the 
justices might find that H. was a servant in 
husbandry, within the above Act ; & therefore 
the ct. made the rule absolute. — Ex p. Hughes 
(1854), 2 C. L. R 1542 ; 23 L. J. M. C. 138 ; 23 
L. T. O. S. 93 ; 18 Jut. 447 ; 2 W. R. 405. 
Annotations: — Reid. Ex p. Htrong (1854), 3 O. L. It. 76 j 

Hampton v. Winward, [1921] 2 K. B. 669. 

Distress upon ship in Admiralty 

custody.] — See Admiralty, Vol. I., p. 164, No. 735. 

1660. Enforcement of penalty — Travelling 

without paying fare — Railway Clauses Consolidation 
Act, 1845 (c. 20), s. 103.] — R. v. Paget, No. 1657, 
ante . 

1661. Non-repair of tramway — Receiver in 

possession of goods dlstralnable.] — Penalties, 
imposed on a tramways eo. for non-repair of a 
tramway, can be recovered by distress on the 
rolling stock & chattels. Leave to distrain for 
such penalties was given in a debenture-holders* 
action in which a receiver had been appointed. — 
Pegge v. Neath District Tramways Co., [1895] 
2 Ch. 508 ; 61 L. J. Oh. 737 ; 73 L. T. 25 ; 44 W. R. 
72 ; 11 T. L. R. 470 ; 39 Sol. Jo. 622 ; 2 Mans. 
474 ; 13 R. 762 ; on appeal , L1896] 1 Ch. 684, 0. A. 

Annotations : — Refd. Re Crow bio, Johnson & Hindu's v. 

Crosbie (1909), 74 J. P. 25. Mentd. ltoevo v . Medway 

(Upper) Navigation Co. (1905), 21 T. L. It. 400. 

Affiliation order.] — See Bastardy, Vol. 

III., p. 104, No. 372. 

Recovery of rent for electric light, gas, & 

water.] — See Part VIII., Sect. 2, post. 

Recovery of costs.] — See Sect. 4 , post. 

1662. Power of sale — Implied in statute 
authorising distress for penalty.] — Where a statute 
gives a penalty to be levied by distress it gives 
power to sell without other words. — A non. (1671), 
T. Jo. 25 ; 84 E. R. 1129. 

Annotation : — Refd. U. v. Speed (1702), 1 Salk. 379. 

1663. .] — If a constable, under a 

warrant of distress, levies & sells goods, but after- 
wards, under an idea that he had no right to sell, 
& on the party refusing to indemnify him, he 
undoes the sale & restores the money to the buyer, 
& the goods to the owner, the ct. will not grant a 

a distress warrant for non-payment of 
a fine imposed by a conviction are 
not rcploviable by the person against 
whom the distress issued unless the 
magistrate who issued it acted without 
Jurisdiction. — H anniuan v. Burgess 
(1888), 20 N. B. R. 99. — CAN. 

g. .] — Liquor seized by 

the sheriff under a warrant was given 
into custody of the licence inspector. 

A druggist, claiming the liquor, re- 
plevied same : — Held : the inspector 
was entitled to hold tho liquor. — 

Colpitts v. McKeen (1909), 7 E. L. II. 

184.— CAN. 

h. Necessity for notice of 

cation .] — The action of replevin is not 
within 13 Viet. c. 30, s. 15, which 
requires a month’s notice before an 
action is brought against any person 
for anything done in pursuance of the 
Act. — S terling t?. Jones (1852), 2 Ail. 

522.— CAN. 


mandamus to compel him to pay the money. A 
statute directing a penalty to “be levied by 
distress ” means by distress & sale. — Morley v. 
Stacker (1703), 6 Mod. Rep. 83 ; 87 E. R. 839. 

1664. In whom vested.]— R. v. Speed, 

(1702), 1 Salk. 379 ; 12 Mod. Rep. 328 5 1 Ld. 
Raym. 683 ; 91 E. R. 330. 

Annotations : — Refd. Morley v. Stacker (1703), 6 Mod. Itep. 

83. Mentd. Fletcher v. Calthorpe (1845), 4 L. T. O. 8. 

393 ; White v. Fox (1880), 49 L. J. M. C. 60. 

1665. Replevin — Not maintainable.] — If there be 
a distress for any duty to the Crown, the person 
distrained cannot replevy, no more than in the case 
of a. fee farm ; & if he does, an attachment shall be 
granted for this contempt. O., who was fined by 
the comrs. of the land tax, & distrained upon, 
replevied : but lie was discharged of this con- 
tempt by the act of pardon. — R. v. Oliver (1717), 
Bunb. 14 ; 145 E. R. 578. 

Annotation: — Refd. Cawthorn v. Campbell (1790), 1 Anst. 

205, n. 

1666. .1 —Replevin cannot bo main- 

tained for goods distrained by virtue of a warrant 
from a magistrate who has competent jurisdiction 
under 20 Geo. 2, c. 19, s. 1, to issue a warrant of 
distress & sale on refusal of the party to pay, nor 
can the question of a magistrate’s jurisdiction be 
tried in such an action ; & therefore it cannot be 
pleaded in bar to a cognizance made under such 
warrant that the labourer did not duly make oath 
before the magistrate, that the sum claimed was 
due to liim for wages, nor that such sum was not 
due. — W ilson v. Weller (1819), 1 Brod. A Bing. 
57 ; 3 Moore, C. P. 294 ; 129 E. R. 641. 
Annotations: — Distd. lthyinney Ry. r. Print' (1807), 10 

L. T. 394. Mentd. R. v. Millard (1853), 0 Cox, 0. C. 150 ; 

It. v. Carr (1867), 16 W. R. 3 37. 

1067 . Attachment lies for pursuing.] — R. v. 

Oliver, No. 1665, ante. 

1008 . .] — An attachment lies for 

replevying goods distrained under a conviction on 
a penal statute. — R. v. Burchet (1723), 8 Mod. 
Rep. 208 ; 1 Stra. 567 ; 88 E. R. 150. 

Amwtations : — Consd. R. v. DavicB, flOOO] 1 K. B. 32, 

Mentd. R. V. Furke, [1903] 2 K. B. 432. 

1069 . Information lies — If party replevying 

knew of conviction.] — R. v. (1728), 1 Barn. 

K. B. 98 ; 94 E. R. 68 . 

1670. Liability of distrainor — For return or 
condition of goods.] — Where goods have been 
seized by excise officers, under a magistrate’s 
warrant, to levy for a penalty, & that penalty is 
afterwards paid, the excise officers are not bound 
to restore the goods until a demand made by the 
owner ; nor are they answerable for any injury 
which may happen to the goods subsequently to 
the penalty. Semble : the same rule will apply to 
a constable, who may make a distress under a 
magistrate’s warrant. — H utchings v. Morris 

entrusted with the enforcement of tho 
judgment, the Hum of 5110, taking a 
receipt “ in full settlement of C. T. A. 
flue & costs,” A a sat infection piece 
was drawn up & signed by M., tho 
prosecutor, & placed ou record. To 
an action by pltfs. on the bond alleging 
that tho goods were not returned & tho 
judgment not satisfied, deft, pleaded 
discharge by the payment, receipt & 
satisfaction piece : — Held : if the 
matter was to be regarded as a com- 
promise in respect to the value of the 
replevin judgment, pltfs. were bound 
by it, but so far as it purported to be a 
satisfaction of the tine it must be 
regarded as invalid. — McMillan v. 
Gjovanktti (1895), 28 N. S.*R. 91. — 
CAN. 

m. Liability of officer execut- 

ing distress — Informal writ.] — In re- 
plevin against a constable for the 
seizure of goods under execution issued 


■When tho goods 
of pltf. had boon seized under a distress 
warrant issued by a justice of the 
peace, & pltf. had replevied the dis- 
tress : — Held : the magistrate who 
Issued the warrant was not entitled to 
a month’s notice of action. — Vandkk- 
kiste v. Geary (1852), 4 Ir. Jur. 285. — 
1R. 

1. Payment in settlement of 

fine & costs— Effect of.}— Deft. G. 
having been convicted of a violation of 
Canada Temperance Act & lined, a 
warrant of distress was issued to en- 
force payment of the fine under which 
the goods of G. were seized. G. 
obtained possession of the goods in 
replevin proceedings on executing the 
usual bond, but on trial of the suit 
judgment was given against him & in 
favour of pltfs., for the return of the 
goods Sc payment of costs. Deft, 
thereupon paid to the solrs., who were 
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Distress. 


Sect. 2. — Distress : Sub-sects . 1 2.] 

(1827), 6 B. & 0. 464 ; 4 Dow. & Ry. M. 0. 399 ; 
9 Dow. A Ry. K. B. 499 ; 6 L. J. O. S. M. C. 141 ; 
108 E. R. 622. 

1671. ‘ 4 Complaint 99 — To what applicable — 

Under Summary Jurisdiction Act, 1848 (c. 43), 
ss. 8 & 11 — Not to issue of warrant for poor rate.] — 
By a local act for a borough in case any person 
assessed to a rate under it should refuse or neglect 
to pay the rate for ten days next after demand it 
was lawful for a justice of the borough by warrant 
under his hand A seal to authorise the collector to 
levy the rate by distress A sale of the goods of the 
person in default, or of the goods found on the 
premises ; no time was fixed within which pro- 
ceedings to enforce the rate were to be taken. By 
sect 1 1 of the above Act, in all cases where no time 
is specially limited for making “ such complaint,” 
is shall be made within six calendar months from 
the time when the matter of such complaint 
arose : — Held : 44 such complaint ” referred to 

complaints mentioned in sect. 8 , viz. complaints 
44 upon which a justice may make an order for the 
payment of money or otherwise,” A sect. 11 there- 
fore did not apply to proceedings for enforcing a 
rate by the mere issuing of a warrant of distress. 
Qu. : w hether these proceedings were 44 the 
exercise of summary jurisdiction by justices ” 
within Summary Jurisdiction Act, 1857 (c. 43), so 
as to enable them to state a case under that 
statute. — Sweetman v . Guest (1868), L. R. 3 Q. B. 
262 ; 37 L. .1. M. 0. 59 ; 18 L. T. 52 ; 32 J. P. 
212 ; 16 W. R. 426. 

Annotation : — Reid. It. v. H annum & Ham agate Smack - 

owners’ Ice Co. (1885), 2 T. L. It. 81. 

1672. Expenses of — Definite sum to be stated in 
conviction — “ Reasonable charges 99 bad.] — Where 
an Act gives power to a magistrate on a summary 
conviction to award the reasonable charges of 
taking a distress, he must ascertain the amount in 
the conviction ; A an adjudication that deft, 
shall pay the reasonable charges of the levy is bad. 
— R. v. Symonds (1801), 1 East, 189 ; 102 E. R. 
74. 

1073 , Not Included in statutory penalty — 

Under Elementary Education Act, 1870 (c. 75), 
s. 74.1 — By the above sect. 44 no penalty imposed 
for the breach of any bye-law shall exceed such 
amount as with the costs will amount to 5 s. for 
each oiTence ” : — Held : this does not include the 
costs of a distress to enforce payment under 11 & 
12 Yict. c. 43, s. 19 . — Cook v. Plaskett (1882), 
46 L. T. 383 ; 47 J. P. 265, D. C. 

1674. Remedy for illegal distress — Against con- 
stable — Whether demand of copy of warrant 
necessary — Constables Protection Act, 1750 (c. 44), 
3. 6.] — Action for money had A received against a 
constable who had levied money on a conviction 
by a justice in petty sessions, the conviction having 
been quashed : — Held : 24 Geo. 2, c. 44, as to a 


demand for a copy of warrant, did not apply A 
this statute only applied to actions of tort. — 
Feltham v. Terry (1773), Bull. N. P. 24 ; Lofft, 
207 ; 98 E. R. 613. 

Annotations : — Conxd. Birch t>. Wright (1786), 1 Term Rep. 
378. Reid. Lindon v. Hooper (1776), 1 Cowp. 414 ; 
Bennett v. Francis (1801), 2 Bos. & P. 550 ; Thurston v. 
Mills (1812), 16 East, 254. 


Sub-sect. 2. — The Warrant. 

1675. Validity — As to form — Jurisdiction must 
be set out.] — Tn an action against magistrates for 
a distress under a regular conviction, but by a 
warrant informal in not setting out the jurisdiction, 
the ct., after a verdict, for defts. refused to grant 
a new trial, the objection to the warrant not hav- 
ing been distinctly taken at the trial, A being 
strictissimi juris . — Penprase v. Johns (1833), 
2 Nev. A M. K. B. 376 ; 1 Nev. A M. M. C. 429. 

1676. .] — Day v. King, No. 1878, 

post. 

1077 . Directions to whom fine pay- 

able.] — By Beerhouse Act, 1830 (c. 64), s. 25, a 
conviction, in“ the form, or to the effect following, 
mutatis mutandis , as the case may be, shall be 
good A effectual, without stating the case, or the 
facts or evidence in any more particular manner. 
By Beerhouse Act, 1834 (c. 85), s. 11, which 
amended that Act, all powers A forms in the 
former Act, with reference to persons licensed 
under that Act, shall be applicable to all persons 
licensed under it, A to all offences committed by 
such persons of the same description as the 
offences mentioned in the former. 

In trespass for taking the goods of W., who was 
licensed under Beerhouse Act, 1834, under a dis- 
tress warrant to levy a penalty on the follow r ing 
conviction under Beerhouse Act, 1838, sect. 13 . 
44 Be it remembered that on Dec. 5, 1846, W. of 
etc., was duly convicted before us, two justices in 
A for the said coimty, acting in petty sessions in 
A for the division of A. in the said county, for 
that he being licensed to sell beer by retail, to be 
drunk in the house, under the provisions of the 
statutes in that case made A provided, did, on 
Sept. 28, 1846, permit drunkenness A other 
disorderly conduct in the house mentioned in such 
licence, in the parish of A., in the coimty aforesaid, 
against the tenor of such licence, granted to him 
under the provisions of the statutes, A contrary 
to the form of the said statutes ; whereby W. has 
forfeited £ 10 , this being adjudged to be his second 
offence against the provisions of the aforesaid 
statutes, pursuant to the statutes in such case made 
A provided. We award one moiety of the penalty 
of £ 10 , after deducting the costs of the conviction, 
to the use of the prosecutor, A the other moiety, 
after deducting the costs, to the treasurer of the 
county ” : — Held : (1 ) the house of W. appeared to 


by a justice of the puaco after the lapse 
of a year from the time of entering 
judgment, in the absence of the 
affidavit required to be made in such 
cases of It. S. c. 160 (Procedure in 
Justices Cta.), s. 32, the writ was in 
the form prescribed by the statute A 
recited the judgment but did not give 
the date of its recovery : — Held ; the 
constable could Justify under the writ 
notwithstanding the want of the 
affidavit. Sc notwithstanding tho fact 
that, after action brought for that 
reason, tho execution was set aside by 
the magistrate. — Law v . Lovell 
(1915), 49 N. S. R. 282. — CAN. 

n. — — .] — When the goods 

of pltf. had been seised under a dis- 
tress warrant issued by a justice of the 


peace, & pltf. had replevied the dis- 
tress : — Held ; the constable to whom 
the warrant had been directed, was 
entitlod to a verdict, boingprotected by 
6 Will. 4, C. 13, 6. 50. — VANDERKI8TE 
v . Geary (1852), 4 Ir. Jur. 285.— IR. 

o. Provision for — Not part of 
penalty .) — A provision for distress in 
the conviction in default of payment of 
the line Sc costs imposed, does not con- 
stitute a part of the penalty or punish- 
ment imposed by the bye-law. — 
R. v . Floby (1880), 17 O. R. 715.— 


p. What may be distrained — 
Meaning of “ chattels .”)— Under a 
warrant of distress issued in pur- 
suance of a judgment obtained m a 


ct. constituted under Magistrates' 
Cta. Act, 1893, the bailiff may seize Sc 
sell chattels owned by the judgment 
debtor. Tho word u chattels in- 
cludes the unexpired term of a lease. 
— Parker v . Simpkins (1895), 13 
N. Z. L. U. 278.— N.Z. 

PART VI. SECT. 2, SUB-SECT. 2. 

q. Validity — As to form.) — On de- 
murrer to an avowry justifying under 
a conviction for selling spirituous 
liquors without a licence, Sc a distress 
warrant issued thereon : — Held : as to 
the form of the warrant, it was unneces- 
sary to allege that it was under seed 
or that it was directed to any one, it 
being averred to have been duly issued 
Sc delivered for execution to deft. 
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be in the division of A., &, if it did not, the defect 
was cured, the conviction being in the form given 
by the statute ; (2) the conviction need not 

mention that the prosecution was within three 
months after the offence ; & if otherwise neces- 
sary, the form given by the statute dispensed 
with it ; (3) it was necessary to specify the names 
of the drunkards, or state that they were unknown ; 
(4) the charge of permitting drunkenness & dis- 
orderly conduct was not double, & was sanctioned 
by sect. 13 of Beerhouse Act, 1830, 8. 64 ; (6) a 
conviction for transgressing the condition of the 
licence in this respect was good, without setting 
out the licence, because the licence was embodied 
in the statute, &, further, because the form given 
by the statute, dispensed with it; (6) a penalty 
for the offence in question being specified in sect. 
13, it was proper, under sect. 15, not to adjudge 
costs ; & the award of part of the penalty & of 
costs being within the power of the justices by 
18 Geo. 3, c. 19, & sect. 22 of Beerhouse Act, 1834, 
s. 64, though made informally, did not render the 
conviction bad. — Wray v. Tokk (1848), 12 Q. B. 
492 ; 3 New Mag. Cas. 84 ; 3 New Sess. Cas. 290 ; 
17 L. J. M. O. 183 ; 12 L. T. O. S. 289 ; 12 J. P. 
804 ; 12 Jur. 936 ; 116 E. R. 951. 

1678. Supporting conviction bad — Im- 

properly framed.] — A conviction on a statute, on 
the face of it not pursuing the provisions of the 
statute, nor showing that any offence has been 
committed, is bad ; & although it has not been 
quashed, its invalidity may be taken advantage of, 
on the trial of an action of trespass for a distress 
taken under a warrant grounded on it. — Gimbert 
v. Coyney (1825), M’Cle. & Yo. 469 ; 3 Dow. & liy. 
M. C. 323 ; 148 E. R. 497. 

1679. .] — A conviction under 

Beerhouse Acts, 1830 (c. 64), ss. 14, 25, & 1834 (c. 85), 
s. 6, for allowing beer to be consumed in a licensed 
house at other hours than those prescribed by order 
of petty sessions, must state the time fixed by the 
justices at which houses may be kept open, & the 
hour at which the beer was consumed. It is not 
enough to say, “ at a time declared to be unlawful 
by an order of the justices.” If goods be seized 
upon a warrant founded on a conviction so impro- 
perly framed, the magistrates issuing the warrant 
are liable in trespass. — N ewman v. Hardwicke 
(Earl) (1838), 8 Ad. & El. 124 ; 3 Nev. & P. K. B. 
368; 1 Wifi. Woll. & H. 284; 7 L. J. M. C. 101; 
2 J. P. 328 ; 2 Jur. 493 ; 112 E. R. 782. 

Annotation : — Refd. Wilkinson v. Gray (1844), 9 J. P. 71. 

1580 . .] — Where a conviction 

under Beerhouse Act, 1830 (c. 64), s. 14, purported 
to charge the party with the offence of keeping his 
house open for the sale of beer & selling Deer, & 
suffering the same to be drunk & consumed in the 
house at an unlawful time, & convicted him in the 
penalty of 40s. as upon a single offence : — Held : 
the conviction was bad, because it included more 
than one distinct offence ; & trespass lay for 
levying the penalty by distress. — Newman v, 
Bendyshb (1839), 10 Ad. & El. 11 ; 2 Per. & Dav. 
340 ; 8 L. J. M. C. 58 ; 3 J. P. 437 ; 113 E. R. 5. 
Annotations : — Mentd. Martins v. Upcber (1842), 2 Gal. 8c 

Dav. 716 ; JBx p . Pardy (1850), IL.M. & P. 16. 

1681 . .] — Wray v. Toke, No. 

1677, ante. 

1682 . .] — Where it appeared, on the 

face of a conviction for an offence agaipgt the 
excise laws, that pltf. had been summoned on 


Sept. 20, to appear before deft, on Sept. 30, & 
pltf. not appealing on that day, that deft, pro- 
ceeded to hear evidence & convicted him in a 
penalty of £50 : — Held : the conviction was null & 
void, & deft, liable in trespass for issuing a distress 
warrant, as the Excise Management Act, 1834 
(c. 51), s. 19, required that “ ten days’ notice at 
least *’ should be given to the party to appear, & 
the rule was inflexible to construe such limitation 
of time as ten clear days. — Mitchell v. Foster 
(1840), 12 Ad. & El. 472 ; 9 Dowl. 527 ; 4 Per. & 
Dav. 150 ; 9 L. J. M. 0. 95 ; 5 Jur. 70 ; 113 E. R. 
891. 

Annotation : — Refd. II. v. Middlesex JJ. (1815), 3 Dow. & L. 

109. 

1683. Not founded on order for payment — 

But in subsequent conviction for non-payment.] — 

(1) The quarter sessions have no power to make a 
general order for costs of an appeal, though they 
may refer the taxation of the amount to their 
officers, provided they during the session adopt his 
decision & incorporate it in the order. This rule 
is equally applicable, whether the sessions have a 
discretion to award costs or not. 

(2) The non-payment of costs awarded by an 
order of the quarter sessions, on the trial of an 
appeal against the stoppage of a highway, under 
Highway Act, 1835 (c. 50), s. 90, is not an offence 
forming a subject for a conviction under sects. 
101 & 103 of that statute, but the non-payment of 
them may be enforced by a distress warrant, issued 
by two justices under sect. 103 grounded directly 
on the order of sessions. 

Such a distress warrant is bad, if it do not show 
on the face of it an order of sessions for the payment 
of a specific sum as costs. — Sellwood v. Mount 
(1841), 1 Q. B. 726; 1 Gal. & Dav. 358; 10 
L. J. M. 0. 121 ; 6 Jur. 78 ; 113 E. R. 1309 ; 
previous proceedings , sub nom. Selwood v. 
Mount (1839), 9 0.&P. 75. 

Annotations : — As to (1) Apld. It. v. Winder, [1900] 2 Q. B. 

666. Refd. It. v. Long (1841), 1 Q. B. 740 : It. v. York- 
shire, West Hiding, JJ. (1848), 1 L. T. O. S. 317 ; It. v. 

Helton (1848), 12 J. P. 232 ; Freeman v. Head (1860), 

9 C. H. N. S. 301. As to (2) Folld. Look v. Sellwood (18 1 1), 

1 Q. B. 736. Refd. Leary v. Patrick (1850), 15 Q. B. 266 ; 

Re Tryddyn (Surveyors of the Highways), Ex p. Harrison 

(1854), 23 L. J, M. C. 45. Generally, Mentd. Chaney v. 

Payne (1841), 1 Q. B. 712. 

1684. Issued under repealed Act.J — A local 

Act prohibited the exposing for sale of certain 
goods on the footway of a street, under a penalty 
of 10s. ; & by sect. 90 the justices have a summary 
jurisdiction to enforce the payment of the penalty. 
By a subsequent Act, the sect, in the first Act 
creating the offence was repealed & re-enacted 
with this difference that the penalty was made 20s. 
instead of 10s. There was no clause in the last 
Act as to the mode in which the penalty should be 
enforced : — Held : as the first Act was repealed by 
the second, the justices having granted a distress 
warrant for the purpose of enforcing payment of a 
penalty imposed by this latter Act, were liable to 
an action of trespass. — Ward v. Stevenson (1844), 
1 New Sess. Gas. 162 ; 8 J. P. 789. 

1685. Distress for sum not appearing In 

conviction.] — A pltf. had been convicted in a 
penalty of £5 under Theatres Act, 1843 (c. 68), s. 
2, for keeping ^n unlicensed theatre. The con- 
viction was silent as to costs ; but the distress 
warrant issued thereon recited a conviction, not 
only for the penalty, but for 12 s. costs, & directed 
both to be levied. There was no return-day to 


M., the constable. — R eid v. McWhin- ; 
NIK (1868), 27 U. C. U. 289.— CAN. 

■ Necessary prelimi - 
tw voiding for dis - 
Justices of the Peace 


Statute, 1865 (No. 267), where a deft, 
duly summoned does not appear, 8c 
is convicted in his absence, the con- 
viction providing for distress in default 
of payment, it li unnecessary to serve 


him with a copy of the minute of 
conviction before issuing a warrant for 
distress, 6c in default of distress, a 
warrant for commitment. — R. v. 
KOOH (1883), 9 V. L. R. 121,— AUS. 
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Sect. 2. — Distress : Sub-sect, 2. Sect, 3 : Sub- 
vert. 1.] 

the warrant. Immediately after the conviction 
pltf . was ordered into custody, & detained twenty* 
four hours : — Held : (1) in issuing the warrant of 
distress for costs, the magistrates exceeded their 
jurisdiction ; &, therefore, pltf. was entitled to 
maintain trespass for the seizing of the goods. 

(2) Assuming that under 5 Geo. IV. c. 18, 
justices have some power to detain a person 
against whom a distress warrant has issued, such 
an imprisonment is not a part of the punishment 
under the conviction but is a mere detention till 
return of the warrant, in case there should be no 
distress. It is a power to imprison quia timet , 
extra the punishment ; & such a power should be 
strictly pursued. Assuming that defts. acted in 
exercise of that power, they detained pltf. by a 
parol commitment for an indefinite time, & that 
was an excess of their jurisdiction ( Coleridge , J.). 
— Leary v , Patrick (1850), 15 Q. B. 206 ; 4 
New Mag. Cas. 95 ; 4 New Sess. Cas. 258 ; 19 
L. J. M. 0. 211 ; 15 L. T. O. 8. 203 ; 14 J. P. 575 ; 
14 Jur. 032 ; 117 E. K. 459. 

Annotation :—A8 to (1) Distd. Ratt v. Parkinson (1851), 4 

New Sess. Cas. 651. 

1686. Issue of — Necessary preliminaries — De- 
mand & refusal of payment — Payment of wages 
under Militia Act, 1801 (c. 90).] — Above Act, s. 01, 
enables a magistrate to make an order for payment 
of servant’s wages in certain cases & directs that 
in case of refusal or non-payment of any sum so 
ordered for 21 days after such determination he 
may issue his warrant of distress ; but it gives an 
appeal to the sessions : — Held : 21 days having 
elapsed between the making of such order before 
the appeal, & also 21 days after such appeal 
dismissed before the warrant of distress issued the 
magistrate was warranted in issuing such order 
of distress without proof of any demand subse- 
quent to the appeal.— Wootton i\ IIarvky (1805), 
0 East, 75 ; 102 E. It. 1215 ; sub nom. Wood v, 
Harvey, 2 Smith, K. B. 238. 

Annotation ; — Mentd. Kendall v. Wilkinson (1855), 4 E. & B. 

080 . 

1687. Formal drawing up of justices 

order - & disobedience thereof.] — Pltf. having 
refused to pay a church-rate to which he had been 
duly assessed under Ecclesiastical Courts Act, 
181*2 (c. 127), s. 9, he was summoned before defts., 
justices of the peace, who, on May 0, verbally made 
an order on lnm to pay the same with costs. A 
minute of this order was drawn up & served on him 
on the following day, pursuant to Summary 
Jurisdiction Act, 1847 (c. 43), ss. 10 & 17. Some 
time afterwards a formal order & a warrant of 
distress were drawn np, & both dated as May 0. 
The formal order was filed at the Midsummer 
quarter sessions, & the warrant of distress delivered 
to the constable, but the execution thereof was 
suspended until Oct. following, when a distress was 
made on pltf.’s goods for the amount due for 
church-rate & the costs. An action of trespass 
having been brought against defts. as justices for 
this distress, on the ground that the warrant had 
been improperly issued by them : — Held : (1) the 
proceedings 'were regular, & it was not necessary 
that the order of the justices should have been 
formally drawn up & disobeyed before the warrant 
was signed & sealed by the justices ; (2) although 
the warrant was in some respects informal, yet 
as the justices had in other respects acted within 
their jurisdiction they were entitled to the pro- 
tection of Justices Protection Act, 1847 (c. 44), s. 1, 
& trespass would not lie against them. 

(8) It is not necessary to serve the order on the 


party before the warrant is issued ; it is sufficient 
if a minute of the order be served, if the formal 
order be subsequently drawn up & dated as of the 
day the parol order was made ; it then relates back 
to the day when the verbal order was made 
(Jervis, C.J.). — Ratt v. Parkinson (1851), 

4 New Sess. Oas. 651 ; 20 L. J. M. 0. 208 ; 17 
L. T. O. S. 94 ; 15 J. P. 356. 

1688. Service of order.] — Ratt v, Par- 

kinson, No. 1687, ante . 

1689 , Enforcement by mandamus — Dis- 

cretion of High Court.] — Ex p, Thomas, No. 1719, 
post . 

1890. .] — Re Williams, No. 1720, 

post . 

Discretion of justices.] — See Sect. 1, ante, 

1691. Action against issuing justices — Informal 
warrant — Jurisdiction otherwise preserved.] — Ratt 
v, Parkinson, No. 1687, ante. 

1892 . Limitation under Public Authorities 

Protection Act, 1893 (c. 62), s. 1.] — Deft., a police 
magistrate, convicted pltf. of an offence & ordered 
him to pay a fine. Pltf. having failed to pay the 
fine, deft, issued a distress warrant by virtue of 
which pltf.’s goods were distrained upon. The 
conviction was subsequently quashed. Pltf. there- 
upon brought an action against deft, claiming 
damages for illegal distress. The action was com- 
menced more than six months after the conviction 
was made, but less than six months after the 
distress warrant was issued : — Held : the action 
was not barred by above sect. — Polley v. Ford- 
ham, [1904] 2 K. B. 345 ; 73 L. J. K. B. 687 ; 
90 L. T. 755 ; 68 J. P. 321 ; 53 W. R. 48 ; 20 
T. L. R. 435 ; 48 Sol. Jo. 436, D. C. 

1693. Conviction upheld in appeal — Sub- 

sequently quashed — Justices Protection Act, 1848 
(c. 44), sect. 6.] — Pltf. was summarily convicted by 
justices & fined, & on appeal to quarter sessions 
the conviction was confirmed. After the con- 
firmation, deft., a justice of the peace, issued 
distress warrants under which pltf.’s goods were 
seized. Subsequently the High Ct. made absolute 
rules nisi for a certiorari to quash the conviction 
& the confirmation on the ground that the original 
summons had not been properly served on pltf. 
Pltf. then issued the writ in the present action 
against the justice who issued the distress warrants, 
claiming damages for an illegal distress : — Held : 
deft, was protected by above sect., & the action 
would not lie. — McVittie v, Marsden, [1917] 
2 K. B. 878 ; 86 L. J. K. B. 653 ; 116 L. T. 629 ; 
81 J. P. 109 ; 15 L. G. R. 249, O. A. 

1694. Execution of — To what districts constable 
restricted.] — R. v . Chandler, No. 1713, post. 

1895 , Area of Kent within jurisdiction 

of Cinque Ports.] — Where goods were taken by 
constables under a warrant of distress granted by a 
justice of peace for the county of Kent, directed 
“ to the constables of the lower half hundred of C. 
& G. in the county of Kent,” which warrant recited 
that pltf. whose goods were distrained, of the 
parish of G. in the county, was balloted for the 
militia of the county, & having refused to serve, 
etc., was convicted in a certain penalty, for levying 
which the warrant was granted ; if it turn out 
that the warrant was executed within a certain 
part of the parish of C. within the jurisdiction of 
the Cinque Ports, & not within the county of 
Kent, the constables are not within the protection 
of Constables Protection Act, 1750 (c. 44), s. 6, 
& may be sued in trespass without the magistrate’s 
being made a deft. — Milton v . Green (1804), 

5 East, 233 ; 1 Smith, K. B. 402 ; 102 E. R. 1059. 

Annotations : — Reid. Parton v, William a (1820), 3 B. Sc Aid* 

330 ; Starch v, Clarke (1832), 4 B. & Ad. 113. 
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1696. Afterwards nullified by executing 
officer — No mandamus to compel repayment by 
him.] — Morlky v. Stacker, No. 1663, ante . 

1697. Warrant irregular — Liability of officer 

acting under magistrate.] — Painter v. Liverpool 
Gajs Co., No. 1875, post . 

1098. Liability of party putting Justice 

in motion — If interfering with execution.] — Pain- 
ter v. Liverpool Gas Co., No. 1875, post . 


Sect, 3. — IMPRISONMENT IN DEFAULT OF 

DISTRESS. 

Sub -sect. 1. — In General. 

1699. When applicable — Non-payment of rent — 
Under Metropolis Management Act, 1855 (c. 120), 
s. 161 — Effect of Summary Jurisdiction Acts, 1879 
(c. 49), & 1884 (c. 43).] — (1) Summary Jurisdiction 
Acts, 1879 (c. 49), & 1884 (c. 43), & Interpretation 
Act, 1889 (c. 03), have not had the effect of super- 
seding the remedy — namely, by distress & 
imprisonment in default of a sufficient distress — 
for the recovery of local rates recoverable under 
Metropolis Management Act, 1855 (c. 120), s. 101, 
in the same manner as poor rates. 

(2) A married woman, being owner of houses in 
a metropolitan parish as her separate property, 
gave notice to the overseers, under Poor Rate 
Assessment & Collection Act, 1809 (c. 41), s. 4, 
that she was willing to be rated in respect of such 
houses, whether the same were occupied or not, 
& that she claimed to be allowed the deductions 
from the amount of the rates, amounting to 30 
per cent, specified in that sect. Having been rated 
& allowed such deductions accordingly, she made 
default in paying the amount of the sewers, 
lighting, & general rates for the parish, which by 
Metropolis Management Act, 1855 (c. 120), were 
recoverable in the same manner as poor rates : — 
Held : she had made no contract with the over- 
seers in respect of the rates so as to bring the rate 
within Married Women’s Property Act, 1882 (c. 75), 
s. 1, &, therefore, she was liable to the ordinary 
remedy for the recovery of poor rates — namely, 
by distress & imprisonment m default of a suffi- 
cient distress . — He Allen, [1894] 2 Q. B. 924 ; 
03 L. J. M. C. 207 ; 59 J. P. 229 ; 43 W. R. 141 ; 
10 T. L. R. 047 ; 10 R. 514, D. 0. 

Annotations: — As to (1) Reid. Atkins v . Hatton (1900), 
103 L. T. 514. As to (2) Reid. McCreagh v. Cox & Ford 
(1923), 92 L. J. K. B. 855. 


PART VI. SECT. 3, SUB-SECT. 1. 

t. When applicable — Non-pay- 
ment of fine.}-— A board of licence 
coiurs., under the authority of the 
Liquor Licence Act, It. S. O. 1897 
(c, 245), s. 4 (4), passed a resolution 
that no gambling or any game of 
chance whatever should bo played 
about any licensed tavern or other 
house of public entertainment or on 
the premises. Four persons played 
“ euchre ” for amusement in a room 
behind the bar of deft.’s hotel : — 
Held : deft., was properly convicted of 
an infraction of tno resolution by 
reason of the gatno having been played 
on his premises, though without his 
knowledge, & s. 100 of the Act should 
bo read Into the resolution providing 
for the recovery of the fine imposed upon 
a conviction, & the direction of the con- 
viction for recovery by distress &, in 
default of distress, imprisonment was 
authorised. — R. v. Cook & Lated 
(1903), 23 C. L. T. 281 ; 6 O. L. It. 
180 ; 2 O. W. R. 667.— CAN. 

t. Non-paumeni of amount of 

recognisance.] — Where a recognisance 
to keep the peace la entreated at petty 

j. — vol. xvm. 


1700. -.] — Appct. had refused to pay 

part of a rate, having a conscientious objection to 
the payment of it. He tendered part of the rate 
accordingly to the overseers, who refused to 
accept it. On a summons being issued before a 
magistrate, he again tendered part of the rate in 
ct., but the magistrate issued a distress warrant 
for the full amount. Appct. tendered part of 
the rate to the bailiffs, who refused it, & reported 
to the overseers that there was not sufficient goods 
on the premises to satisfy the distress warrant. 
The overseers applied to the justices for a warrant 
of commitment, who made it accordingly : — Held : 
the justices had jurisdiction to issue the warrant 
of distress for the whole amount, & it was a matter 
entirely within their discretion . — Ex p. Wiles 
(1903), 90 L. T. 225 ; 20 T. L. R. 150 ; 2 L. G. R. 
103 ; 20 Cox, C. O. 002 ; sub nom. He Wiles, 
73 L. J. K. B. 112, n. ; sub nom . Ex p . Wyles, 
08 J. P. 13, IX C. 

1701. -.] — Atkins v. Hutton, No. 1555, 

ante. 

Non-payment of costs.] — See Sect. 4, post . 

1702. Status of person committed — Information 
under Vaccination Act, 1867 (c. 84), s. 31 — “ A 
criminal prisoner. M ] — A person who is committed 
to prison in default of distress for non-payment 
of a sum of money adjudged to be paid by a ct. of 
summary jurisdiction on an information under 
sect. 31 of the above Act, is a “ criminal prisoner ” 
within the meaning of Prison Act, 1805 (c. 120), 
s. 5, & must be treated as such while in prison. — 
Kennahd v . Simmons (1884), 50 L. T. 28 ; 48 J. P. 
551 ; 15 Cox, C. C. 397. 

A nnotation .—Reid. R. v . Burrows, etc. JJ., Ex p. Wilson 

(1897), 77 L. T. 338. 

1703. Wrongful imprisonment — Penalty paid to 
obtain release — Recoverable by party.] — Clark v . 
Woods, No. 1437, ante. 

1704. .] — Pltf. was arrested 

under a committal warrant signed & issued by 
deft., a justice of the peace, for non-payment of a 
debt made up of a certain sum of money alleged 
to be due from pltf. to the local sanitary authority, 
under an order made at quarter sessions, & of 
the costs awarded : — Held : such a warrant was 
altogether bad, & pltf. was entitled to recover from 
deft., as special damages, the whole amount so 
paid by him to obtain bis release from gaol. — 
Norton v. Monckton (1895), 43 W. R. 350 ; 11 
T. L. R. 242 ; 39 Sol. Jo. 280, IX C. 

cause why pltf. should not be com- 
mitted was necessary before signing 
the warrant of commitment. — Wake 
v. Tkmpleman (1872), 3 V. R. (Law) 

56. — AUS. 

previous issue of dis- 
tress warrant .] — Pltf., having been 
convicted of selling spirituous liquors 
without licence, was lined a certain 
sum, to bo levied by distress, & if not 
mid within a limited time, pltf. to 
jo imprisoned. At the expiration of 
bo time limited for payment, defts. 
issued a warrant of comitmont, without 

f rovious issue of distress warrant, 
n an action for false imprisonment : — 
Held : as pltf. was guilty of the offence 
of which she was convicted, & her 
imprisonment did not exceed that 
assigned by law to the offence, defts. 
were entitled to tho protection of 
R. S. c. 129, s. 11, & to have tho verdict 
reduced to twopence. — Smith v. Sim- 
mons (1872), 2 Pug. 203. — C^AN, 

c. .] — A bye-law di- 
rected imprisonment only in default of 
distress. Qu. : whether 32 & 33 Viet., 
c. 31, s. 59, would apply so as to enabls 
the justice to commit under it in th' 
first instance upon proper ovidenoe.- 

F » 


sessions, & there is default of distress 
for the recovery of tho amount of tho 
recognisance, the juHtiocH, under Fines 
Act, 1851, s. 3, may direct the person 
against whom tho recognisance is being 
enforced to be imprisoned for such 
term as could bo imposed in respect of 
such sum in the case of au offence 
under Petty Sessions Act, 1851, s. 22, 
as altered by tho Small Penalties Act, 
1873. — R. (Cakboll) v. Westmeath 
JJ. (1911), 45 I. L. T. 242.— IR. 

a. Wrongful imprisonment — No pre- 
vious summons to show cause against 
commitment.] — Pltf. was convicted for 
a broach of Scab. Act, 1870 (No. 370), 
s. 38, & fined ; in default of payment, 
distress ; in default of sufficient dis 
tress, imprisonment. The flno was not 
paid, & a distress warrant was issued 
& was returned nulla bona. A sum- 
mons was then signed by deft, calling 
on pltf. to show cause why a warrant 
of commitment should not be issued 
against him. The summons was never 
served on pltf. & deft, afterwards 
signed the warrant under which pltf. 
was arrested. In an action for 
assault & false imprisonment against 
deft. : — Held : no summons to show 
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Sect . 3. — Imprisonment in default of distress : Sub- 
sects. 1 

1705. Liability of married woman — Whether pro- 
tected under Married Women’s Property Act, 1882 

(c. 75), s. 1 .] — Re Allen, No. 1699, ante . 


Hub-sect. 2. — The Commitment. 

1706. Commitment pending return to distress 
warrant — Whether valid by parol.] — 13 Geo. 3, 
c. 80, gives a penalty in case of killing game on a 
Sunday, & directs that it shall be forthwith paid 
on conviction ; & that in case of neglect or refusal 
to pay or give security for the payment of it the 
justice shall by warrant under his hand & seal 
cause the same to be levied by distress & sale of 
the offender’s goods ; & that it shall be lawful for 
such justice to order such offender to be detained 
in custody until return may conveniently be made 
to such warrant of distress, unless the party con- 
victed shall give security for his appearance, etc. : 
— Held : such order to detain in custody until the 
return of the warrant of distress might be by 
parol. — Still v . Walls (1806), 7 East, 533 ; 
3 Smith, K. B. 513 ; 6 Esp. 36 ; 103 E. R. 200. 

1707. .] — Leaky v. Patrick, No. 1685, 

ante. 

1708. No date for return.] — Leary v. 

Patrick, No. 1685, ante. 

1709. Issue of distress warrant prior to — 
Necessity for — Licensing Act, 1872 (c. 94), s. 51.] — 

B. was convicted before justices for selling beer 
without a licence, & fined £50. B. confessed 
himself unable to pay, & was forthwith committed 
by the justices to prison for six months without 
any distress having been made: — Held: (1) the 
justices had exceeded their jurisdiction, inasmuch 
as the issue of a warrant of distress was necessary 
in all cases to make the above sect, applicable. 
(2) (Cockuurn, C-.J.) the operation of the above 
sect, was not intended to apply to offences where a 
specific term of imprisonment was imposed in 
default of payment of the penalty adjudged. — 
Re Brown (1878), 3 Q. B. D. 545 ; 26 W. It. 757 ; 
sub nom. Ex p. Brown, 47 L. J. M. C. 108. 


1710. -.1 — There is no jurisdiction 
under Licensing Act, 1872 (c. 94), ss. 3 (1), 51 (2), to 
order a person to be imprisoned for non-payment 
of a penalty exceeding £5, without previously 
ordering a distress warrant to issue. Summary 
Jurisdiction Act, 1879 (c. 49), s. 21 (3), is not applic- 
able to a case under Licensing Act, 1872, s. 3. — 
Re Clew (1881), 8 Q. B. D. 611 ; 61 L. J. M. C. 
140 ; 46 J. P. 534 ; 30 W. R. 704, D. 0. 

1711. Evidence of insufficient distress 

— Motor Car Act, 1903, c. 36.] — Deft, was convicted 
by a ct. of summary jurisdiction of an offence 
under Motor Car Act, 1903 (c. 36), s. 1, & fined 
£10 & 9s. 6 d. costs. 

It appeared from the affidavits of deft. & his 
solr. that on the announcement of the sentence the 
solr., stating that his client was in employment as a 
chauffeur at £2 a week, asked the ct. to grant 
time for payment ; but that the chairman of the 
justices replied, “ £10, or alternatively one month’s 
imprisonment ” ; & that the solr. then left the ct. 
& deft, was removed in custody. It appeared 
from the affidavits of the justices & their clerk 
that on the announcement of the sentence the 
clerk asked an inspector ot police what deft, 
was & where he lived, & he received the reply 
that he was a servant or a chauffeur, living on 
weekly wages in a room in certain mews ; that 
solr. then stated that his client was only a second 
chauffeur, & had no means whatever beyond his 
wages, & made an appeal to the bench for time 
for payment, urging that if it were not given his 
client would have to go to prison ; & the justices 
being satisfied by what had passed before them that 
deft, had not sufficient goods to satisfy a distress, 
issued their warrant of commitment. It was con- 
tended on the return to a writ of habeas corpus that 
the warrant was bad in that no application was 
made to the justices to levy a distress, & that no 
distress was levied, & that there was no evidence 
that deft, liad not sufficient goods to satisfy a 
distress : — Held : the conviction & warrant of 
commitment being good upon the face of them, & 
there being nothing in the affidavits to displace 
the justices’ finding that deft, had not sufficient 
goods whereupon to levy the distress, deft, must 
be recommitted to prison. — R. v. Mortimer 
(1906), 70 J. P. 542, D. C. 


McLkllan v. McKinnon (1882), 
1 O. R. 219.— CAN. 

d. .1 — A magistrate 

may order Imprisonment forthwith in 
default of payment of a penalty & 
ousts imposed for protecting dontistry 
in violation of Dontal Profession Act, 
notwithstanding that s. f>l of the Act 
provides a special mode of levying the 
same by distress. — Cowan v. Schilling 
(1915), 30 W. L. n. 483 ; 7 W. W. II. 
1112; 8 Sask. L. K. 20.— CAN. 

a. Liability of married woman — 
Offence under Licensing Act , 1876 

(No. 586), s. 54.] — A married woman 
who has been convicted 8c fined for an 
offence under the above sect, may 
be committed to prison on default of 
sufficient distress to satisfy tho fine. — 
R, v. Tatlock, Ex p. M’Lkllan 
(1885), 11 V. L. II. 186— AUS. 

PART VI. SECT. 3, SUB-SECT. 2. 

L Validity of — Minute of convic- 
tion not served.) — Under “ Justices of 
the Peace Statute, 1865 ” (No. 267), 
where deft., duly summoned, does not 
appear & is convicted in his absenoe, 
the conviction providing for distress in 
default of payment, it is unnecessary to 
serve him with a coby of the minute 
of conviction before Issuing a warrant 
for distress. Sc, in default of distress, a 
warrant for commitment. — R. e. 
Koch (1883), 9 V. L. R. 121.— AUS. 


g. I>istre88 warrant not is- 

sued.] — Under Fishery Act, 31 Viet. c. 
60 (JD,), a warrant of commitment may 
issue in tho first instance, the statute 
not requiring that a distress warrant 
must first issue. — Arnott v . Bradly 
(1873), 23 C. P. 1.— CAN. 

h. .] — A conviction for a 

common assault adjudged payment of 
a fine 8c costs, & in default imprison- 
ment : — Held : it was not necessary to 
order that a distress warrant to compel 
payment be Issued before imprison- 
ment. — R. v. Smith (1881), 46 (J. O. R. 
442.— CAN. 

k. Warrant of commitment 

authorising hard labour — Not war- 
ranted by conviction.] — On a motion to 
set aside a conviction & warrant of 
commitment on the grounds : (1) that 
the conviction was not in the magis- 
trates’ offloe, but in that of the clerk 
of tho poaoo ; (2) that tho conviction 
did not contain a clause of distress: 
(3) that the conviction only warranted 
the imprisonment without hard labour, 
whereas the prisoner had been com- 
mitted with hard labour ; — Held : the 
prisoner must be discharged, but on 
the last ground only. — R. v. Yeomans 
(1873), 6 P. R. 66.— CAN. 

l. Costs added to penalty — 

Verbal instructions as to place of im- 
prisonment.) — Pltf. was convicted be- 
fore two of the deft*., justices of the 


peace for K.’a county, of “ selling 
liquor without licence,” 8c ordered to 
pay twenty dollars 8c costs, otherwise a 
distress warrant to issue, & in default of 
goods, to be imprisoned in the common 
gaol at X., K. s county, for 50 days, 
unless the penalty & costs, together 
with costs of distress 8c commitment 
8c of conveying pltf. to gaol, should be 
sooner paid. At this time an Act had 
been passed to provide for the removal 
of the shiretown from X. to H., 8c in the 
meantime, making the gaols of J. & 

W. tho common gaol of K.’s county, 
tho officer executing any process 
having the option of taking the prisoner 
either to J. or W. The constable not 
being able to find any goods to levy on, 
the justices issued a warrant of com- 
mitment, directing pltf. to bo taken to 

X. , & there imprisoned for 50 days, 
unless the penalty & costs, including 
costs of distress warrant 8c ot con- 
veying pltf. to gaol, be sooner paid. 
The justices verbally directed the 
constable to take pltf. to J., 8c tho 
fees were made up for taking him 
there. Pltf. was only confined a few 
days, when he was discharged by 
judge’s order. In an action brought 
against the justices & constable for 
false imprisonment : — Held : the war- 
rant of commitment was illegal, both 
as to amount 8c place of imprisonment, 
8c the justices had no authority* 
verbally to direct the constable to 
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1712. Constable’s certificate of 
search.] — Held : in enforcing payment of a penalty 
by distress, the justices acted wrongly in directing 
warrant of imprisonment at once on a mere certifi- 
cate, contrary to fact, of the constable as having 
diligently searched & found no sufficient goods to 
distrain. — Be Authers (1889), as reported in 53 
J. P. 110 ; 6 T. L. R. 216 ; sub nom. Exp . Authers, 
37 W. R. 320. 

1713. Validity of — Form of conviction — Must 
show Insufficiency of distress.] — (1) If a statute 
directs that a person convicted by a justice of an 
offence shall for want of a sufficient distress for 
a penalty ho incurs on the conviction, suffer 
imprisonment, the justice must before he can issue 
a warrant for his commitment, state on the con- 
viction that he has not such distress, & enter an 
adjudication that he be imprisoned. 

(2) A constable cannot execute out of his own 
district a warrant directed generally to all con- 
stables. But he may execute anywhere within 
the limits of the justice’s jurisdiction a warrant 
directed particularly to him. — R. v. Chandler 
(1099), 1 Ld. liaym. 545 f Garth. 508 ; 91 E. R. 
1204. 

Annotations : — As to (1) Folld. R. v. Whitlock (1720), 1 Stra. 

263. As to (2) Consd. R. v. Weir (1823), 1 B. & C. 288. 

Folld. Gimbort v. Coyney (1825), 3 Dow. & Ry. M. C. 323 . 

1714. Certificate of constable.] — 

R. v. Whitlock (1720), 1 Stra. 263 ; 93 E. R. 
511. 

1715. Must make provision for 

distress.] — K. was charged with opening his 
premises for sale of intoxicating liquors on Sunday 
within the prohibited hours, & was convicted, 
& fined £5, & also 13s. G d. for costs. The convic- 
tion when drawn up contained no clause of 
distress, but ordered imprisonment in default of 
payment : — Semble : the justices might draw up a 
fresh conviction containing the clause of distress 
any time before filing it with the clerk of the 
peace . — Ex p. Kenyon (1881), 45 .J. P. 303. 

1710. Warrant issued by different justices 

from those hearing plaint — Must show adjudication 
by those hearing.] — A warrant of distress or com- 


mitment issued under 3 Geo. 4, c. 23, by different 
justices from those before whom the complaint was 
heard must show upon the face of it an adjudica- 
tion by the justices who heard the complaint ; 
otherwise it will be bad, & prisoner entitled to his 
discharge upon habeas corpus . — Be Ramsden 
( 1840), 3 Dow. & L. 748; 2 New Seas. Oaai 
427 ; 15 L. J. M. 0. 113 ; 11 J. P. 21 ; 10 Jur. 
879. 

Costs added to penalty — Penalising statute 

silent as to costs.] — See Sect. 4, post. 

1717. Duration of — Under Licensing Act, 1910 
(c. 24), s. 65 — Not exceeding one month.] — Deft* 
was convicted of an offence under above sect. & 
ordered to pay a fine of £25, & in default of pay- 
ment & of sufficient distress to be imprisoned for 
three months : — Held : although under above 
sect, a sentence of imprisonment for the offence 
could not have exceeded one month, there was 
power under Summary Jurisdiction Act, 1879 
(c. 49), s. 5, to impose a sentence of three months* 
imprisonment for non-payment of the fine & in 
default of sufficient distress. — R. v. Leach, Ex p. 
Fritchley, [19131 3 K. B. 40 ; 82 L. .T. K. B. 
897 ; 109 L. T. 313 ; 77 J. P. 255 ; 29 T. L. R. 
509 ; 23 Cox, C. C. 535, D. O. 

1718. Whether until payment.] — Clark v* 

Woods, No. 1437, ante. 

Whether determined by receiving order in 

bankruptcy.] — See Bankruptcy, Vol. V., p. 1022, 
No. 8340. 

1719. Enforcement of — By mandamus — Dis- 
cretion of High Court.] — The ct. has a discretion as 
to granting a mandamus to justices to issue a 
warrant of distress or commitment against a 
person summarily convicted by them .—Ex p. 
Thomas (1847), 2 New Mag. Cas. 73 ; 10 L. J. M. O. 
57 ; 11 J. P. 295 ; 11 Jur. 107. 

1720. .] — The ct. in its discretion 

refused to grant a mandamus to justices to enforce 
a summary conviction by warrant of distress or 
commitment. — lie Williams (1847), 9 Q. B. 970 ; 
2 New Sess. Cas. 570 ; 115 E. R. 1548 ; sub nom . 
li. v. Flintshire J.T., 11 J. P. Jo. 85. 


take pltf . to J. — Campbell v. Flewell- 
(1874), 2 Pug. 403 — CAN. 

m. Without express order — 

5 th JR. 8., c. 102. 8. 33. J — Under the 
above Act no execution to commit shall 
issue without express order therefore 
to the justice or justices from the party 
requiring the same, instructions to take 
the body shall be indorsed on the 
execution. — R. v. Lantz (1885), 7 R. & 
G. 1. — CAN. 

n<i Warrant of commitment 

dated prior to return of distress warrant — 
But not issued till after return.) — The 
warrant of commitment, which was 
not issued until after the return of the 
^distress warrant, was dated June 14, 
& th© distress warrant was not returned 
before June 17 : — Held : the warrant 
of commitment need not be dated at 
all if not issued too soon. — R. v. 
Sanderson (1886), 12 O. R. 178. — 
CAN. 

o. Issued without evidence of 

insufficient distress. ] — Where an Act 
directs a penalty to bo recovered by 
distress, & in default of distress, by 
imprisonment, a warrant of commit- 
ment cannot bo issued in the first 
instance under Consol. Stat. c. 62, s. 25, 
unless it appears to the justice, by 
admission of aoft., or by evidence, that 
deft, has not sufficient goods whereon 
to levy a distress. — Winslow v. Gal- 
lagher (1888), 27 N. B. R. 25.— CAN. 

p. Warrant of commitment 

including costs of commitment.] — Deft, 
was the salaried police magistrate for 


O., in which Canada Temperance Act 
was in force prior to May 11, 1889, 
when the order-in -council declaring it 
in force was revoked. On Jan. 11, 
1880, pltf. was convicted before deft, 
of a second offence against the Act, & 
adjudged to pay a flno of $100 Sc 
$12.05 costs. On Mar. 20, 1889, 

deft, issued a warrant of commitment 
reciting pltf.’s conviction before him 
& the imposition of the fine & costs ; 
declaring that pltf. had no goods & 
chattels ; & directing her committal 
to gaol for sixty days unless the several 
sums & all the costs Sc charges of the 
distress & of the commitment & con- 
voying of pltf. to the common gaol, 
amounting to the further sum of 
seventy-flvo cents, etc., should bo 
sooner paid. At the trial of an action 
for the arrest & imprisonment of pltf. 
under this commitment a conviction 
of pltf. was put In dated Jan. 11, 1889, 
but which was not drawn up till Feb. 
1890. The conviction adjudged that 
pltf. should pay the penalty Sc costs 
according to adjudication, Sc if these 
sums wore not paid forthwith, then, 
inasmuch as it had been mode to 
appear that pltf. had no goods or 
chattels whereon to levy by distress, 
that she should be Imprisoned for sixty 
days unions those sums & the costs Sc 
charges of convoying to gaol should be 
sooner paid. The conviction had not 
been quashed. It appeared by the 
examination of deft, that the seventy - 
five cents in the warrant were charged 
for the warrant, & that the blank was 
left for the constable to fill in the costs 


of convoying to gaol. Tho constable, 
however, did not fill in the costs, but 
indorsed a memorandum of them on 
t ho back of tho warrant, making them 
$13.10: — Held : although the war- 
rant of commitment wont beyond tho 
conviction by directing a detention for 
tho costs of the commitment, as well 
as of conveying to gaol, yet as the 
only sum for which the gaoler could 
lawfully havo detained pltf. was the 
sum of seventy -five cents mentioned in 
the warrant. Sc the costs of conveying 
to gaol greatly exceeded that sum, 
there was no excess in tho warrant. — 
Meciitamv. Horne (1890), 20 O. fi. 267. 
—CAN. 

q. Enforcement of — Power of 
officer to receive payment of amount 
due.] — A constable acting undor a 
warrant lssuod under Fishery Act, 
31 Viet. c. 60 (D.), directing him to 
convey pltf. to gaol, & the gaoler to 
hold him for thirty days absolutely. 
Sc not until the fine, etc., be sooner 

S aid, for the non-payment of which 
ie warrant was issued, has no 
authority to receive tho money Sc 
discharge tho prisoner. — Arnott v. 
Bradly (1873), 23 O. P. 1.— CAN. 

r. .] — Whore It was 

alleged, hut denied that the bailiff had 
refused to receive tho penalty & 
costs : — Held : his duty was to 
execute tho warrant of commitment Sc 
ho had no authority to receive such 

y ayment. — R. v. Sanderson (1886). 
2 O. it. 178.— CAN. ’ 
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Distress. 


Sect. 4.— RECOVERY OF COSTS. 

1721. By distress — Costs awarded by quarter 
sessions.] — By Debtors Act, 1869 (c. 62), s. 4 : 
“ with tne exceptions thereinafter mentioned, no 
person shall be arrested or imprisoned for making 
default in payment of a sum of money. There 
shall be excepted from the operation of the above 
enactment; ... 2. Default in payment of any 
sum recoverable summarily before a justice or 
justices of the peace ” : — Held : costs, which had 
been awarded by quarter sessions against one of 
the parties to an appeal, & which by Quarter 
Sessions Act, 1849 (c. 45), s. 5, & Summary Juris- 
diction Act, 1847 (c. 43), s. 27, may be enforced 
before a justice by warrant of distress, & in default 
of distress by warrant of commitment, are within 
the above exception ; & the defaulter is therefore 
not protected from imprisonment. — 11. v . Pratt 
(1870), L. B. 5 Q. B. 176 ; 39 L. J. M. 0. 73 ; 
18 W. B. 626 ; sub nom. Exp . Cole, 21 L. T. 750 ; 
34 J. P. 150. 

Annotations : — Conid. Buckley t\ Crawford, [1893] 1 Q. B. 

105. Reid. Howltson v. Sherwin (1870), L. 21. 10 Eq. 53 ; 

lie Edgcome, Ex p. Edgcome (1902), 87 L. T. 108. 

1722. Information against company.] — B. 

preferred an information against a co. for not 
keeping a register of members. The charge was 
dismissed, & B. was ordered to pay costs, but made 
default, A in default of distress, on a judgment 
summons, upon proof of means, an order was made 
against him for committal : — Held : Summary 
Jurisdiction Act, 1879 (c. 49), s. 47, applied, & 
the order for committal was rightly made. The 
fact that at the date of the hearing of the informa- 
tion the co. was in voluntary liquidation, that before 
the date of the order for commitment the liqui- 
dators had been removed & no others were 
appointed, did not invalidate the order of com- 
mittal. — It. v. London (Lord Mayor), Ex p. 
Boaleu, [1893] 2 Q. B. 146 ; 63 L. J. M. C. 29 ; 
57 J. P. 033; 42 W. B. 159 ; 9 T. L. B. 508 ; 
6 B. 554, D. C. 

1723 . Information under Vaccination Act, 

1867 (c. 84).] — An order was made by justices, 
under sect. 31 of the above Act, ordering the 
parent of a child to have the child vaccinated 
within a certain time, & to pay 8s. 6 d. costs to the 
informant. The order further provided that the 


payment of the costs should be enforced by distress 
& imprisonment : — Held : the justices had power 
under Summary Jurisdiction Act, 1848 (c. 43), 
s. 18, to order that the payment of the costs 
should be enforced, & such power was not affected 
by Summary Jurisdiction Act, 1879 (c. 49), s. 6. — 
B. v. Burrows, etc. JJ., Ex p . Wilson (1897), 77 
L. T. 338 ; 61 J. P. 724 ; 46 W. R. 29 ; 13 T. L. B. 
569 ; 41 Sol. Jo. 715. 

Enforcement by mandamus .] — See Crown 

Practice, Vol. XVI., p. 313, No. 1244. 

Removal of warrant by certiorari — After 

execution.] — See Crown Practice, Vol. XVI., p. 
446, No. 3130. 

1724. By confinement to 4he stocks — Illegal — 
Sunday Observance Act, 1677 (c. 7) — Summary 
Jurisdiction Act, 1848.] — By Sunday Observance 
Act, 1677 (c. 7), a justice is empowered, in case of 
a penalty not being paid, to levy it by distress of 
the offender’s goods, or in default of distress to 
place him in the stocks for two hours unless the 
penalty is sooner paid. Summary Jurisdiction 
Act, 1848 (c. 43), s. 18, enacts, that costs specified 
in convictions shall be recoverable in the same 
manner & under the same warrants as any penalty 
adjudged to be paid by such conviction is recover- 
able : — Held : such conviction under the former 
Act which adjudged the offender to pay 5 s. penalty 
& 1 Is. costs, & if not paid to be levied by distress, 
&, in default of sufficient distress, adjudged him 
to be set in the stocks for two hours, unless the 
said several sums & all costs & charges of the 
distress be sooner paid, could not be supported. — 
B. v. Barton (1849), 13 Q. B. 389 ; 3 New Sess. 
Cas. 470 ; 18 L. J. M. C. 56 ; 12 L. T. O. 8. 449 ; 
13 J. P. 120 ; 13 Jur. 232 ; 116 E. B. 1311. 

1725. By Imprisonment in default of distress.] — 
R. v. Pratt, No. 1721, ante. 

1726. .] — R. v. London (Lord Mayor), 

Exp. Boaler, No. 1722, ante. 

1727. .1 — R. v. Burrows, etc. JJ., Ex p. 

Wilson, No. 1723, ante. 

1728. When penalising statute silent as to 

costs.] — Clark v. Woods, No. 1437, ante. 

1729. .] — Norton v. Monckton (1895), 

43 W. R. 350; 11 T. L. R. 242; 39 Sol. Jo. 286, 

D. 0. 


Part VII. — Distress 

Sect. 1. — RIGHT TO DISTRAIN — TITLE OF 

DISTRAINOR. 

1730. Estate in locus in quo — How far to be set 
out — Tenant in common claiming under devisor.] — 
(1) One tenant in common may avow for damage 
feasant ; (2) but he ought to show of what estate 
the devisor was seised. — Willis v. Fletcher 
(1590), Cro. Eliz. 530 ; 78 E. B. 777. 

AniuMion : — Ah to ( 1) Overd. Culley v. Spearman (1795), 

2 Hy. Bl. 380. 

Whether allegation of possession 
sufficient.] — In trespass for taking cattle, if deft, 
justifies damage feasant, it is sufficient for the plea 
to allege possession of the close without stating 
a title specially. — Serle v. Bunnion (1676), 

1 Freem. K. B. 206 ; 2 Mod. Bep. 70 ; 3 Salk. 220 ; 
89 E. B. 145. 


Damage Feasant. 

1732. -.] — To trespass for taking 
a horse, a justification that deft, was possessed of a 
close, & took the horse damage feasant, is good. — 
Langford v. Webber (1688), 3 Mod. Bep. 132 ; 
Carth. 9 ; Comb. 60 ; 87 E. R. 84 ; sub nom. 
Longford v. Webber, 3 Salk. 356. 

1733 . Customary heir of copy- 

holds.] — To trespass for taking cattle, if deft, in 
justification state, that he was seised of certain 
copyhold lands, of which the place where was 
parcel, & that the cattle were then damage feasant, 
he must set out the commencement of his estate. — 
Robinson v. Smith (1694), 4 Mod. Rep. 346 ; 87 
E. R. 435. 

1734. Several closes of same name — 

Animals distrained in one only.] — Declaration for 
seizing pigs ; plea, that deft, was possessed of a 
close named H., in which the pigs were eating, etc., 

a uestions of title as are necessary for 
ae determination of that question. — 
PHiw.trs v. Dowzkr (1895), 6 Q. L. J. 
210.— AUS. 

of user only for 


Annotation : — Retd. Langford r. Webber (1688), Carth. 9. 


PART VII. SECT. 1. 

s. Estate in locus in quo — Juris- 
diction of justices to decide — Im- 
pounding Act , 1863, 8. 40.}— On a 
complaint under above sect, for 


illegally impounding cattle, the justices 
have jurisdiction to inquire whether 
deft, was in occupation of the land on 
which the cattle were alleged to be 
trespassing, & to decide such incidental 
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& were taken damage feasant : replication, that 
deft, was not possessed of the close in the plea 
mentioned, in which the pigs were alleged to be 
eating, etc., & issue thereon. There were several 
adjacent closes called H. : — Held : deft, was bound 
to show that he was possessed of a close in which 
the pigs were eating, etc., & it was" not enough 
for him to show his possession of a close named H. — 
Bond v . Downton (1834), 2 Ad. & El. 26 ; 111 

E. R. 11. 

1735. Right of common.] — In an avowry 

deft, averred that all those whose estate he now 
has, etc., from time whereof, etc., have been 
accustomed to have & of right during all the time 
aforesaid ought to have had & still of right ought 
to have common of pasture in the locus in quo : — 
Held : bad ; it did not amount to an averment of 
right of common at all times of the year. If deft, 
in replevin plead by way of justification of the 
taking that he was possessed of a messuage with 
common appurtenant, & that pltf.’s cattle were 
damage feasant on the common, & concludo in 
bar, without praying a return, it seems that such 
a plea is bad. — Hawkins v. Eckles (1801), 2 
Bos. & P. 359 ; 126 E. R. 1326. 

1730 , Right of drift.] — Replevin for 

taking cattle. Plea, that W. was seised in fee of 
a forest, within which there were wastes : & that 
certain tenants of lands near the forest had a right 
of common on such waste for their cattle levant & 
couchant ; that there was a custom within the 
forest for the master forester to make drifts 
annually of the cattle depasturing the waste, 
which were to be driven to a place named to ascer- 
tain whether any of them were unlicenced cattle 
& whether any commoner had surcharged ; &, 
if any had surcharged, the cattle were to be im- 
pounded damage feasant. That pltf. was a 
commoner, & deft, making the drift as servant of 
the master forester, found pltf.’s cattle depasturing 
& doing damage in the place in which, etc., & that 
pltf. had surcharged by depasturing with the cattle 
seised ; wherefore deft, detained the cattle to 
impound them. Replication, admitting W.’s 
seisin <fc the existence of the wastes, de injuria 
absque rcsiduo , etc. : — Held : good. — Mortimer, 
i\ Moore (1845), 8 Q. B. 294 ; 15 L. ,T. Q. B. 118 ; 
6 L. T. O. S. 255 ; 10 Jur. 370 ; 115 E. It. 887. 

-.] — See Commons, Yol. XI., 
p. 41, Nos. 561-563, 565-569. 

Beasts of stranger.] — See Commons, 

Vol. XL, p. 51, Nos. 750-759. 

1737. Conflict as to boundaries — Onus of 

proof on distrainor.] — Mott v . Turnage (1856), 1 

F. & F. 6 , N. P. 

Annotation : — Mentd. Golden v. Taylor (1860), 2 F. & F. 110. 

Coterminous parishes & manors.] — 

See Boundaries, Vol. VII., p. 266, No. 14. 

1738. Tenant in common — Avowry by one only 
— Whether sufficient.] — Willis v. Fletcher, No. 
1730, ante. 

1739 . .] — One tenant in common 

cannot avow alone for taking cattle damage 


feasant but he ought also to make cognisance as 
bailiff of his companion. — C tjllky v. Spearman 
(1795), 2 Hy. Bl. 386 ; 126 E. R. 610. 

1740. Right as bailiff for others — Whether 
avowing made in own name — Surveyor of copyhold 
land.] — Stephens v. Keblethwayt (1617), Oro. 
Jac. 436 ; 79 E. R. 372. 

1741. Guardian in socage.] — In 

replevin if deft, sets forth a custom for the lord of 
a manor to appoint a guardian to the custody 
of the lands of any of his infant tenants, & avows 
taking cattle damage feasant, pltf. cannot plead 
that he (pltf.) is guardian in socage. The guardian 
of the land may bring trespass in his own name. 
In an avowry for damage feasant deft, must set 
forth his title. — Wade v. Baker & Ogle (1696), 
1 Ld. Raym. 130 91 E. R. 984. 

Annotations: — Mentd. It. v. Oakley (1809). 10 East, 491; 
It. v. Sutton (1835), 3 Ad. & El. 597. 

1742 . ,] — it is laid down in 

Wade v. Baker & Cole , No. 1741, ante, that he may 
maintain trespass & ejectment, avow for damage 
feasant, make admittance to copyhold & leave 
in his own name (Lord Ellenborough, O.J.). — 
R. v . Oakley (1809), 10 East, 491 ; 103 E. R. 
862. 

Annotations : — Mentd. R. v. Toddingtou (1818), 1 B. & Aid. 
560 ; It. v. Sutton (1835), 3 Ad. Sc El. 597 ; It. r. Burgato 
(1854), 23 L. T. O. S. 155. 

1743. & i n own right — Double avowing.] — 

I). & L. being defts. in replevin, the ct. allowed D. 
to avow, for a distress damage feasant, in his own 
right as tenant from year to year to W. tenant in 
fee, & also to make cognisance as bailiff of C. 
tenant in fee ; & L. to make cognisance as bailiff 
of D. tenant to W. as above, & also as bailiff to C. 
tenant in fee. — Evans v. Davies (1838), 8 Ad. & El. 
362 ; 3 Nev. & P. K. B. 464 ; 1 Will. Woll. & H. 
360 ; 7L, J, Q. B. 217 ; 2 Jur. 856 ; 112 E. R. 
875. 

1744. Place of taking & locus In quo separate — 
Under same demise.] — Replevin of cattle taken in 
A. Deft, avowed the taking in A. under a demise 
of certain premises of which B. was parcel, & 
because the cattle were damage feasant in B. he 
took them <te drove them through A. in his way to 
the pound ; — Held : the avowry was well pleaded. 
— Abercrombie v. Paukhurst (1801), 2 Bos. & P. 
480 ; 126 E. R. 1395. 


Sect. 2 . — JUSTIFICATION BY DISTRAINEE. 

1745. Right of common.] — Anon. (1308), 
Y. B. 1 Edw. 2 fo. 9 ; Sel. Soc. Y. B., Vol. I., p. 
39. 

1746. Between harvest & sowing.] — If a 

plaintiff avows a taking damage feasant, under a 
claim of common between oi*e period & another, 
he must show that the cattle were put in during 
the interval. — Jackson v . Bell (1622), Oro. Jac. 
637 ; 79 E. R. 549. 

Annotation: — Reid. Seamier v. Johnson (1082), T. Jo. 227. 


pasturing cattle.] — Defts. by an agree- 
ment under seal with S„ acquired a 
right of user in certain land for the 
purpose of pasturing their cattle. 
There was no demise, or right of dis- 
tress, or anything in the agreement to 
make defts. tenants of 8. There was, 
however, a covenant that S. would not 
allow his own animals or those of others 
to enter upou the land In question : — 
Held : defts. had no right under this 
agreement to distrain pltf.’# cattle 
damage feasant upon the land. 
SembU : defts.* remedy, if any, was 
by action on tho covenant against 8. 

Qon-TTmiTS 1 12 


A. It. 261.— CAN. 

a. Demise of boggy land- - 

With liberty to cut turf.] — A demise of 
thirteen acres & two roods. Sc the plots 
of boggy land for the holding, with 
liberty to cut turf green, i.e„ * r dry it. 
Sc draw it out of the bog, paying 
reasonable trespass, for throe lives ” : — 
Held : to pass the freehold of the bog, 
so that the tenant might impound any 
cattle grazing thereon. — M ac keen v. 
Lindsay (1827), Rowe, 724. — IB. 

b. Occupied under unlawful 

contract.] — A native was in occupation 
of landed property in terms of a con- 


tract with the owner which was un- 
lawful by reason of Act 27 of 1913, 
s. 1 (a) : — Held : notwithstanding 
that tne contract was unlawful the 
native was not a trespasser Sc he was 
entitled to Impound cattle coming on to 
tho property. — Moore v. Xaklaxa, 
[1918] T. P. D. 224.— S. AF. 


PART VII. SECT, 2. 

o. Right of depasture — Travelling 
sheep — impounding Act (29 Vic., 
No. 2).] — Melbourne Banking Co. v . 
Brewer (187 5), 1 N. 8. W. 8. C. R. N. 8. 
103, n. — AUS. 
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Distress. 


Sect . 2 . — Justification by distrainee .] 


1747. Beasts under certain age.] — In 

replevin for taking three steers deft, first made 
cognisance as baililx of a lord of a manor, that the 
locus in quo was a common within it, & that the 
jurors at a court leet, made a regulation or bye- 
law, that no person should keep any steer on the 
common, after two years old, under the penalty of 
paying 20s. a head for each of such cattle ; & 
that by another custom, if the sum directed to be 
paid by way of penalty for a breach of such regula- 
tion was refused, a distress might be levied ; that 
as pltf.’s steers, being more than two years old, 
were depasturing on the common, he took them in 
the name of a distress ; & secondly that he dis- 
trained them damage feasant. Pltf. pleaded to 
the second cognisance, that he was entitled to right 
of common as being seised in fee of a messuage ; 
& that he turned the steers in question, being less 
than two years old : — Held : (1 ) the first cognisance 
was bad, as it did not state that the distress was 
taken for the penalty, or that pltf. refused to pay 
the same ; (2) the plea to the second cognisance 
was bad, as it did not state that the steers were less 
than two years old when they were distrained ; & 
although deft, had tendered an immaterial issue 
in liis replication to that plea, still, as the jury 
had found a verdict on it for him it could not be 
disturbed. — Clears v. Stevens (1818), 8 Taunt. 
413 ; 2 Moore, C. P. 464 ; 120 E. R. 443. 

Annotation : — Mentd. G wynne v. Burnell (1840), 7 Cl. & Fin. 

672. 


174 $, By prescription.] — In an action of 

replevin for taking pltf.’s cattle, deft, avowed 
under a grant of common of pasture from D., 
to the burgesses of a borough, for each of the 
burgesses inhabiting therein ; pltf. pleaded that 
the corpn. had a prescriptive right to appoint a 
reasonable number of herds, for taking care of the 
cattle put on the common, & a like right of appoin- 
ting, as a remuneration to each herd, a reasonable 
number of stints of each such herd, to be de- 
pastured on such common, & then prescribed for 
common of pasture of such stints : — Held : 
sufficient after verdict ; although it was objected 
that the number of herds or stints ought to have 
been sot out with certainty on the face of the plea, & 
that the custom was invalid, & could not be sup- 
ported by such a grant. — Elliott v. Hardy 
(1826), 3 Bing. 01 ; 10 Moore, C. P. 347 ; 3 
L. J. O. S. 0. P. 153 ; 130 E. R. 430. 

1749. .] — Smith v. Flower (1826), 3 

Bing. 401 ; 11 Moore, C. P. 264 ; 4 L. J. O. S. 0. P. 
113 ; 130 E. R. 567. 

1750 . By custom— -Common of vicinage.] — 

On an avowry for distraining sheep damage 
feasant upon a certain down, the plea in bar alleged 
a right of common pur cause de vicinage , which was 
traversed by deft. & issue being joined on the 
traverse, it appeared on the trial, that when 
pltf.’s sheep strayed from his down to the con- 
tiguous one of deft., it was the custom to drive 
them back, & also that the down of the latter, 
on which the sheep were distrained, was the private 
property of a third party, who leased it to deft.. : — 
Held ; the action was not maintainable, & the 
verdict found for deft, should not be disturbed. — 
Heath v . Elliott (1838), 4 Bing. N. C. 388 : 1 
Am. 170 ; 0 Scott, 172 ; 7 L. J. C. P. 210 : 132 
E. R. 836. 


Annotations ; — Reid. Prichard v. Powell (1846), 10 Q. 
689 ; Jones v, Robin (1847), 10 Q. B. 620. V 

1751. .] — To avowry for dama 

common pur cause 
vicinage was well pleaded in bar by allegi] 
immemorial common pur cause de vicinage betwe 


commons P. & D. for cattle put on those commons, 
& that pltf. for thirty or sixty years had right of 
common on P. Reputation may be given in 
evidence in support of the immemorial right of 
common pur cause de vicinage so pleaded. — 
Prichard v . Powell (1846), 10 Q. B. 589 ; 15 
L. J. Q. B. 166 ; 10 Jur. 154 $ 116 E. R. 224 ; 
sub nom. Powell v . Pritchard, 5 L. T. O. S. 
263 ; previous proceedings (1843), 2 L. T. O. S. 
226. 

Annotation : — Reid. Dunraven v. Llewellyn (1860), 15 Q. B. 

791. 

1752. .] — Trespass for distraining 

sheep. Second plea stated that J. was possessed 
of a close, being within & part of a farm, situated 
in the parish of N., & justified under authority 
from J. because the sheep were wrongfully in 
the close doing damage. Replication, that the 
farms of pltf. & deft, had immemorially joined each 
other, not separated by any fence sufficient to 
turn sheep, & “ that the sheep from time to time, 
during all the time, duly put in & on pltf.’s farm 
to feed on the grass there growing, from time im- 
memorial had used deft.’s farm, in which the sheep 
were so taken & distrained, etc., & in like manner, 
etc,” stated the mutuality as to the other farm. 
Rejoinder, after admitting certain matters alleged 
in the replication, that the other matters in the 
replication alleged were not true in substance or 
in fact : — Held : such a claim could not be good 
by custom, & the replication was defective in 
substance, for not showing that the claim arose by 
grant or prescription. Senible : that common 
pur cause de vicinage , or the right of interpasturing, 
may exist between two private owners of estates 
without commoners on either side. — Jones v . 
Robin (1847), 10 Q. B. 620 ; 17 L. J. Q. B. 121 ; 
12 Jur. 308 ; 116 E. R. 235, Ex. Ch. ; affg. (1845), 
10 Q. B. 581. 

Annotations : — Reid. Prichard v. Powell (1845), 10 Q. B. 

589 ; Cape v. Soott (1874), L. R. 9 Q. B. 269. Mentd. 

Clarke v. Tinker (1845), 10 Q. B. 604 ; Kaye v. Sutherland 

(1887), 20 Q. B. D. 147. 

.] — See Commons, Vol. XI., p. 35, No. 

478, p. 38, No. 526. 

1753. Long user.] — Trespass for dis- 

training sheep. Flea, alleged a right of common 
in certain persons, & because the sheep, etc., 
deft, as those persons’ servant, distrained. Pltf. 
replied that he & his tenants, & immediately before 
him certain other persons from & under whom 
pltf. immediately claimed, & the tenants of the 
other persons, & immediately before them C. 
from & under whom the other persons immediately 
claimed, & the tenants of C., for thirty years next 
before suit, enjoyed as of right, & without inter- 
ruption, common of pasture over the land, in 
gross, for one hundred sheep ; that pltf. put on 
six sheep, which deft, distrained i — Held : the 
replication was bad. — S aunders v . Latcham 
(1855), 4 W. R. 97. 

1754. .] — In replevin for taking pltf.’s 

cattle, to an avowry damage feasant, pltf. pleaded 
in bar, under Prescription Act, 1831 (c. 71), a user 
for 30 years as of right, & also for 60 years as of 
right, of common of pasture over the locus in quo . 
At the trial, the fact of user by pltf. & other 
occupiers of his farm was proved ; but it appeared 
that S. from whom pltf. & deft, derived their 
title, was for more than 60 years before, & until 
within 60 years, seised in fee of pltf.’s farm, & 
during the same period had an estate for life in 
the land over which the right of common was 
claimed, but never had actual possession of the 
dominant tenement except by tenants. More 
than 60 years before the action he joined a re- 
mainderman, in a conveyance of the servient 



Part VII. — Distress Damage Feasant. 


439 


tenement, to make a tenant to the prcecipe , for the 
purpose of suffering a recovery, in order to raise 
money on mtge. ; but no recovery was suffered, 
So S. continued possessed until 28 years before 
the action, when the property was sold, So all 
community of title ceased : — Held : although 
there was no unity of seisin to extinguish an ease- 
ment or prevent its existence, the facts precluded 
an enjoyment as of right within the above Act. — 
Warburton v. Parke (1857), 2 H. So N. 04 ; 26 
L. J. Ex. 298 ; 29 L. T. O. S. 127. 

Annotation : — Mentd. Gardner v. Hodgson’s Kingston 

Breweries Co., [1900] 1 Ch. 592. 

1755. Inclosure — Not completed.] — G ul- 

lett v. Lopes (1811), 13 East, 348 ; 104 E. It. 
404. 

Annotations : — Consd. Wells v. Pcarcy (1835), 1 Bing. 

N. C. 556. Refd. Prichard v . Powell (1845), 10 Q. B. 589. 

1756. Award not disputed.] — In 

replevin for seizing cattle alleged to be damage 
feasant, pltf. pleaded a right of common over the 
locus in quo , awarded him by the comrs. under an 
Act for inclosing the waste lands of G. by which 
the award of the comrs. was declared to be final 
unless appealed from by an action upon a feigned 
issue to be brought at the next or the following 
assizes : — Held : (1) after the expiration of the 
time limited for disputing the award, the original 
right of common of pltf. could not be called in 
question ; (2 ) the corpn. of G. who were mentioned 
in the act as lords of the manor, & received under 
it an allotment in lieu of their manorial rights, were 
bound by the Act. — P hillips v. Maile (1830), 
7 Bing. 133 ; 4 Moo. & P. 770 ; 9 L. J. O. S. C. P. 
9 ; 131 E. R. 51. 

Annotations: — Mentd. Godmanchester Corpn. v. Phillipps 

(1833), 5 B. & Ad. 198 ; Cosamajor v. Strode (1834), 2 

My. & K. 706 ; Mioklethwait v. Vincent (1893), 69 L. T. 

~.]—Scc Commons, Vol. XI., p. 25, 

No. 313. 

1757. By lease.] — P ope v. Skinner (1616), 
Hob. 72 ; Moore, K. B. 863 ; 80 E. R. 222. 

Annotations: — Refd. Gilbert v. Parker (1704), 2 Salk. 029. 

Mentd. Foot© v. Berkley (1666), O. Bridg. 527 ; Cudlip v. 

Itundli (1691), 1 Show. 310 ; Carvick v. Blagrave (1820), 

1 Brod. & Bing. 531 ; Lush v. Russell (1850), 5 Exch. 203. 

Effect of release .] — See Commons, Vol. XI., 

p. 53, No. 790. 

1758. Of distinct lands — Sufficiency of 

evidence.] — Where in an action of replevin the 
pleas to the avowries or cognisances, damage 
feasant, claim a right of common in respect of 
distinct lands, the jury must have sufficient evi- 
dence before them to enable them to say in respect 
of which lands the right of common exists. Thus, 
where in one set of pleas pltf. claimed a right of 
common of pasture over certain uninclosed strips 
of land in respect of 100 acres of land, for all com- 
monable cattle levant So couchant thereon ; So in 
another set claimed that right as an occupier of 
such strips pur cause de vicinage , for all cattle 
levant So couchant upon the strips of land he 
occupied, So the jury found a verdict generally for 
pltf. ; that verdict was held to be imperfect, So a 
new trial granted. — Newby v. Singleton (1832), 
1 L. J. K. B. 165. 

1706 1. Escape of animals — From 
public highway — Defect of fences .] — 

Apart from Land Act, 1884 (No. 812), 
s. 120, the owner of fenced land adjoin- 
ing a highway is bound to allow sheep 
travelling along the highway, which 
trespass upon his land by walking under 
the fence, to remain upon his land for a 
sufficiently long time to give the 
persons driving them an opportunity of 
removing them. — B ourchikr v. Mit- 

— - — t> ov , net 


1759. Right to locus in quo — By aUeged sale.] — 

To a declaration in trespass for taking a horse So 
cart, deft, pleaded thqh he was possessed of a 
field & a crop of grass growing thereon, So that he 
distrained the horse So cart, damage feasant ; pltf. 
replied, that deft, agreod to sell & pltf. agreed to 
buy of deft., the crop of grass, with liberty to 
pltf. to cut So take it from the close when fit to be 
cut ; So that pltf. by virtue of the agreement 
entered into possession of the crop, & brought his 
horse So cart for the purpose of cutting So carrying it 
away, wherefore deft, committed the trespasses dc 
injur id. Deft., in his rejoinder traversed the 
agreement : — Held : on these pleadings pltf. was 
bound to show a valid contract in law for the sale 
of the grass ; there being no note in writing of the 
agreement for the sale, pltf. could not recover, 
even though it was to be considered as an agree- 
ment for the sale of an interest in land. 

Where there is an agreement for a sale of an 
interest in land, without a note in writing, it 
operates as a licence to the purchaser to excuse his 
entry on the land, but cannot be rendered available 
as a contract in any way. — Carrington v. Roots 
(1837), 2 M. & W. 248 ; Murp. So H. 14 ; 6 L. J, Ex. 
95 ; 1 Jur. 85 ; 150 E. R. 748. 

Annotations: — Mentd. Read© v. Lamb (1851), 6 Exch. 130 ; 

Leroux v. Brown (1852), 12 C. B. 801 ; Williams v. Lake 

(1859), 6 Jur. N. 8. 45; Williams v. Wheeler (1860), 

8 C. 1L N. S. 299 ; Britain v. Bossiter (1879), II Q. B. D. 

123. 

1760. Defendant avowing as bailiff — Im- 

peachment of owner’s title.] — Roller So Trim- 
well’s Case (1587), 2 Leon. 215 ; 74 E. It. 490. 

A n notations .•—Reid. Trent v. Hunt (1853), 9 Exch. 14. 

Mentd. Britton v. Cole (1697), 12 Mod. Rep. 175 ; Durant 

v. Roberts & Keighley, Maxsfced, 11900] 1 Q. B. 029. 

1761. Part title in plaintiff. — In replevin, if 

deft, plead that ho was seised of the place where, 
So justifies the taking damage feasant, pltf. may 
allege that he was seised in fee of a third part of 
the place where, So traverse the sole seisin of deft.— 
Gilbert v. Parker (1704), 6 Mod. Rep. 158 ; 
2 Salk. 629 ; 87 E. It. 915. 

1762. Entry by command of another.] — 

In trespass for taking So driving pltf.’s cattle, to 
which there was a justification that deft, was 
lawfully possessed of a certain close, So that he took 
the cattle there damage feasant, pltf. may specially 
reply title in another by whose command he entered, 
etc., So it does not vitiate the replication that it 
unnecessarily proceeded farther to give colour to 
deft. — Taylor v. Eastwood (1801), 1 East, 212 ; 
102 E. R. 83. 

Annotation : — Reid. Richards v. Fry (1838), 7 L. J. Q. B. 68. 

1763. By licence of defendant bailiff.] — 

In replevin, if pltf. reply, to an avowry for damage 
feasant, that deft.’s bailiff gave him licence to drive 
the cattle through the land, So issue be joined 
thereon, a verdict for pltf. is good. — Wingfield v. 
Bell (1613), Cro. Jac. 377 ; 79 E. It. 322. 

1764. Taking in the highway— Cattle on way to 
pound — From locus in quo.] — Mattravers v. 
Fosset (1772), 3 Wils. 295 ; 85 E. It. 1063. 

1765. Escape of animals— From public highway 
— Through defect of fences.] — A plea in bar of an 
avowry, for taking cattle damage feasant, that the 

(1831), Dra. 492.— CAN. 

e. .] — Stafford v. 

Hubble (1837), 1 Ont. Dig. 1979.— 
CAN. 

f. .] — Where hi trespass 

for seizing cattle Sc causing them to 
be sold, deft, pleaded that the cattle 
were taken damage feasant , & pltf. 
replied, that deft/s fences wore de- 
fective Sc that the cattle escaped 
from tho highway into the dose. On 


d. Defect of fences .] — Tres- 

pass for taking, impounding Sc selling 
pltf.’s Worses. Flea, that horses were 
damage feasant. Replication, that by 
town-meeting regulations. fences 
Bhould be five feet nigh, Sc that deft.’s 
fences not being that height, but 
ruinous Sc out of repair, pltf.’s horses 
escaped out of his close Into deft.’s 
close without the knowledge Sc con- 
sent of pltf. In general demurrer : — 
<rnnrL — IVES V. HITCHCOCK 
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Sect. 2. — Justification by distrainee . Sects. 3, 4 

5.] 

cattle escaped from a public highway into the 
locus in quo through the defect of fences, must show 
that they were passing on the highway when they 
escaped ; it is not sufficient to state that being in 
the highway they escaped. — Dovaston v . Payne 
(1795), 2 II y. Bl. 527 ; 126 E. R. 684. 

Annotations : — Consd. Fawcett v. York & North Midland By. 
(1851), 16 Q. B. 610 ; Huigh & Baxters. West (1893), 68 
L. T. 531. Reid* Ricketts v. Kant Sc West India Docks, etc. 
lly. (1852), 12 C. B. 160 ; M. S., & L. Ity. i>. Wallis (1854), 
14 C. B. 213 ; Dickinson v. L. Sc N. W. Ity. (1866), Har. Sc 
I tilth. 399. Mentd. It. t>. l»ratt (1855), 4 E. Sc B. 860 ; 
Dawes v. Hawkins (I860), 8 C. B. N. S. 848 ; It. v. Bath- 
mines & Kathgar Improvement Comrs. (1864), 11 L. T. 
281 ; Lawrence v. Hitch (1868). L. It. 3 Q. B. 521 ; 
Kangeley v. Mid, Ity. (1868), 3 On. App. 306 ; Mercer t*. 
Woodgate (1869), L. It. 5 Q. B. 26 ; St-. Mary, Newington 
v. Jacobs (1871), L. It. 7 Q. B 47 ; Arnold v. Holbrook 
(1873), 42 L. J. Q. B. 80 ; Cubitt v. Maxse (1873), L. It. 8 
O. P. 704 ; Hawkins v. ltuttor, 11892] 1 Q. B. 668 ; 
Harrison v. Rutland, 11893] 1 Q. B. 142 ; Hickman v .* 
Moisey, 11900] 1 Q. B. 752. 

Reasonable time to recover.] — See 

Animals, Yol. IT., p. 226, No. 182. 


Sect. 3. — FOR WHAT DAMAGE. 

1766. Damage to freehold.] — Wormer v . Biggs, 
No. 1792, post. 

1757 . .] — The damage in respect of which 

trespassing animals may be distrained damage 


feasant is not confined to damage to the freehold, 
but includes injuries to other animals. — Boden v. 
Roscoe, [1894] 1 Q. B. 608 ; 58 J. P. 368 ; 42 
W. R. 445 ; sub noth. Roscoe v . Boden, 63 
L. J. Q. B. 767 ; 70 L. T. 450 ; 10 T. L. R. 317 ; 
38 Sol. Jo. 291 ; 10 R. 173, D. C. 

1768. Damage by incumbrance — Engine incum- 
bering railway.] — Ambergate, etc. Ry. Co. v. 
Midland Ry. Co., No. 1813, post 

1769. Damage to other animals — Belonging to 
owner of locus In quo.] — Boden v. Roscoe, No. 
1767, ante . 


Sect. 4. — WHERE DISTRESS MAY BE MADE. 

1770. Only in locus In quo.] — C ase of An 
Avowry, No. 440, ante . 

1771. .] — Damage feasant is the strictest 

distress that is, for the thing distrained must be 
taken in the very act, for if they [the cattle] 
are once off, though on fresh pursuit, you cannot 
distrain them (Holt, C.J.). — Vasper v. Eddows 
(1702), Holt, K. B. 256 ; 1 Ld. Raym. 719 ; 12 Mod. 
Rep. 658 ; 1 Salk. 248 ; 90 E. R. 1040 ; sub nom. 
Jasper v. Eadowes, 11 Mod. Rep. 21. 

A limitations : — Conid. Lehain v. Phtlpott (1875), L. B. 10 
Exoh. 242. Reid. R. v. Cotton (1751), Park. 112 ; Lees r. 

(1822), 1 Dow. & By. K. B. 391 ; Knowles v. 
Blake (1829), 5 Bing. 499; WilliamH v. Price (1832), 
3 B. & Ad. 695 ; Roscoe v. Boden (1894), 38 Sol. Jo. 291. 

1772. Cattle driven Into locus In quo — For pur- 


denmrrer to tbe replication : — 1 1 eld : 
it was bad for not stating that tho 
cattle escaped through defect in tho 
fence. Sc the plea weh good, aa it 
showed a sufficient justification of tho 
seizure. — Stedman v. WableY (1839), 

1 U. C. li. 4 6 i . — CAN. 

g. .] — A municipal coun- 

cil by bye-law enacted that certain 
descriptions of named aniitmls Sc all 
four-footed animals known to be 
brcaehy, should not bo allowed to run 
at large in tho township ; Sc provided 
for flxing tho height, of fences. The 

I dft.’s cattle strayed from tho highway 
nto tho lands of deft., whose fences 
were not of the height required by the 
bye-law. He distrained them Sc they 
were impounded. In an action of 
replevin \-~~-lleld : as the bye-law did 
not affirmatively authorise these cattle 
to run at large by negatively providing 
that certain other classes of animals 
should not be allowed to do so, tho 
pit f . was liable at common law, & 
under B. S. O. 1877, c. 195, for the 
damage done, irrespective of any 
question as to the height of tho deft.’s 
fences. — (’bo we v. Steeper (1881), 
40 U. C. B. 87.— CAN. 

h. .] — Tho effect of Act 

respecting pounds H. S. O. 1887, e. 
215, ss. 2, 3, 6, 20, 21, is to give a 
right to impound cattle trespassing & 
doing damage, but with a condition 
that if it be found that the fence broken 
is not a lawful fence, then no damage can 
bo obtained by tho impounding what- 
ever may be done in an action of tres- 
pass. — M cSloy v. Smith (1895), 26 
0. B. 508.— CAN. 

k. .] — where cattle had 

trespassed on the pltf.’s com Sc grass 
there not being a sufficient boundary 
between tho parties owing to the fact 
that part of the boundary ran across a 
river where no fence could be croctcd 
& maintained : — Held : defts. were 
under a duty to prevent their beasts 
from straying or w*andering without a 
herd & If their beasts strayed they were 
liable to be impounded. — Caley v. 
Coruett (1823), Bluett, 32.— I. of M. 

1. Removal of fence.) — Pltf. 

sued deft, for taking his cattle. 
Plea, justifying as for distress damage 
feasant on deft.’s land. Replication, 


that pltf. demised to deft, the land 
mentioned in tho plea, reserving a 
right of way along the west side thereof . 
& the alleged trespass was tho use of 
such w’ay. Rejoinder, that, the tres- 
pass wuh beyond the right of way. 
Surrejoinder, that at the time of tho 
lease there was a fence along the east 
side of the way to prevent horses, etc., 
straying therefrom ; & that deft, 

covenanted by the lease to keep such 
fence in repair, but removed it, 
whereby pltf. 5 s horses strayed from the 
way upon deft.’s land. Rebutter, 
that tho lease contained covenants 
allowing pltf. to enter on the land Sc 
view the state of repair, Sc that deft, 
would repair according to notice ; that 
pltf. directed deft, to remove the fenco 
along tho oast side of the way. Sc use 
the rails for other purposes, which 
deft., with pltf.’s assistance, Sc as tho 
act of pltf., accordingly did ; & this is 
the removal referred to in the surre- 
joinder : — Held : upon tho evidence, 
set out in the case, the jury were justi- 
fied in finding the rebutter proved by 
doft., whether it was a good answer in 
law to the surrejoinder not being a 
question for thorn. The jury w'ere 
directed, that if tho removal of tho 
fence was pltf.’s act, he was bound, 
having thus thrown open the way, so 
to use his right over it as not to injure 
doft. *s land. — Wixon v. Pickard 
(1866), 25 U. C. B. 307.— CAN. 

m. Immediate recapture by 

owner.) — Pltf.’s horse escaped from his 
stables Sc got into doft.’s pasture field, 
but was immediately pursued by M., 
who saw it escape, & was leading it out 
of deft. ’8 field, when doft. seized Sc 
detained it. Pltf. replevied Sc deft, 
avowed as for distress damage fea- 
sant : — Held : tho horse, in the cir- 
cumstances was not distrainable. — 
McIntyre v. Lockridge (1868), 28 
U. C. R. 204.— CAN. 

PART VII. SECT. 3. 

n. General rule.) — The' right to 
distrain damage feasant is one of de- 
tention only & extends only to damage 
which 1 b actually being done or is con- 
tinuing at the time, not to damage 
done on another occasion in the past 
or which it is anticipated may be done 


in the future ; Sc one who claims the 
right- to distrain damage feasant can- 
not at the same time sue to recover the 
damages in an action for trespass. — 
Pfeifer . v. Sheldheem, [1921] 2 
W. W. B. 41 ; 59 D. L. K. 631— CAN. 

o. Only damage done at time of 
seizure.) — Doft. seized pltf.’s oxen 
damage feasant in his wheat field, Sc 
being unable to find a pound -keeper, 
turned them loose uoar pltf. ’s gate. On 
the evening of the same day deft, again 
seized them for doing damage to his 
meadow & impounded them, giving a 
statement of his claim for damage to 
the wheat, but making no claim for 
injury to the meadow’ : — Held : the 
damage to the wheat had been aban- 
doned, & the impounding Sc solo of tho 
oxen for the damage so claimed were 
illegal. — B uist v. McCombe (1883), 8 
A. It. 598.— CAN. 

p. — -.) — A distraint of cattle 

damage feasant cannot bo supported 
unless the cattle are taken at the time 
tho damago is done ; if they arc 
driven out after doing damage, they 
cannot on their re-entry be seized for 
the former damage. — G raham v. 
Spettigue (1885), 12 A. It. 261. — 
CAN. 

q. .] — There is nothing in 

Stray Animals Act, 1915 (c. 32), to 
justify a distrainor in making a claim 
for damages done at a time other than 
the occasion on which tbe animals 
were distrained. — McCrae v. Lyons, 
[1921] 2 W. W. K. 490; 14 9ask. L. K. 
268.— CAN. 

r. Measure of — N o substantial fence.) 
— The fact that land upon which cattle 
have trespassed is not inclosed by 
a substantial fence does not deprive 
justices of jurisdiction to hear a com- 
plaint under the clause relating to 
impounding in Justices Act 1915, 

s. 64 (4), it affects only the quantum 
of damage. — Smart v. williams, 
[1918] V. L. R. 53.— AUS. 


PART VII. SECT. 4. 

s. Cattle at large — Powers of 
statutory officer .) — A field driver ap- 
pointed under the Act to impound 
cattle going at large contrary to the 
sessions regulations can only take them 
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pose of being distrained — Not legal distress.] — If 

one in the night drive my cattle into his land, & 
afterwards doth distrain them, it is no lawful 
distress (Coke, C.J.). — Bead & Hawe’s Case 
(1612), Godb. 180 ; 78 E. R. 113 ; sub nom. Bead 
v . Hawke, Hob. 16. 

Annotations: — Retd. Bullythorpe v. Turner (1741), Willed, 

475 ; Walton v. Kersop (1707), 2 Wild. 354 ; Banks v. 

Angell (1838), 7 Ad. & El. 843. Mentd. Martin v. KeHter- 

ton (1776), 2 Wm. Bl. 1089. 

1773. : — - .] — To support a justifi- 

cation for taking cattle as a distress for damage 
feasant, if it appear that the party distraining had 
not actually got into the locus in quo before the 
cattle had got out of it, the justification cannot be 
supported. — Clement v . Milner (1800), 3 Esp. 95, 
N. P. 

1774. .] — A master is answer- 

able in trespass for damage occasioned by his 
servant’s negligence in doing a lawful act in the 
course of his service ; but not so if the act is in 
itself unlawful & is not proved to have been 
authorised by the master. As if a servant, autho- 
rised merely to distrain cattle damage feasant, 
drives cattle from the highway into his master’s 
close, & there distrains them. — Lyons v. Martin 
(1838), 8 Ad. & El. 512 ; 3 Nev. & P. K. 13. 509 ; 
1 Will. Woll. & H. 500 ; 7 L. J. Q. B. 214 ; 112 
E. B. 932. 

Annotations : — Mentd. Tlie Druid (1812), 1 Wm. Hob. 391 ; 

Ltmpus v. London General Omnibus Go. (1802). 1 II. & C. 

526 ; Barley v. M. 8. & L. By. (1872), L. It. 7 G. 1*. 415 ; 

Dyer v. Munday (1895). 64 L. J. Q. B. 448. 


Sect. 5. — WHO MAY DISTRAIN. 

Commoner — Against Lord of the Manor.] — See 
Commons, Vol. XI., p. 50, No. 723. 

Against fellow commoner.] — See Commons, 
Vol. XI., p. 50, Nos. 738-741. 

Against stranger.] — See Commons, Vol. 
XI., p. 51, Nos. 750-759. 

1775. Coparcener — Over property of fellow co- 
parcener.] — One coparcener cannot distrain the 
lands of another damage feasant (per Cur.). — 
Port v . Yates (1628), Het. 114 ; 124 E. B. 385. 

Persons possessed of adjoining closes.] — See 
No. 1786, post. 

1776. Lessor — After termination of lease — 
Beasts of lessee.] — Anon. (1507), Keil. 95 ; 72 
E. R. 260. 

1777. .] — An ejectment against 

the bailiffs pro tempore of a corpn. cannot be main- 
tained by proving payment of rent for the premises 
by the annual predecessors of defts. in the same 
office for several years before, & service of the 
notice to quit on defts. the existing bailiffs ; for 
the payment of such rent by the bailiffs in suc- 
cession is merely evidence of a tenancy in the 
corpn. But at any rate such tenancy may be 
determined by a notice to the corpn. to quit, 
served on its officers ; after which the owner of 
the premises may distrain the cattle of any 
persons trespassing on his ground, or bring his 
action against them, or maintain ejectment 
against any person in actual possession of the 


premises. — Doe d. Carlisle v. Woodman (1807), 
8 East, 228 ; 103 E. R. 329. 

Under obligation to maintain fenoe .] — See 

No. 1782, post . 

1778. Lord of the manor — Cattle of tenants 
having common of pasturage — Damage other than 
to herbage.] — Hoskins v. Robins (1671), 2 Haund. 
319 ; 1 Vent. 163 ; 2 Keb. 842 ; 1 Mod. Rep. 74 ; 
Poll. 13 ; 85 E. R. 1120 ; sub nom . Hopkins v . 
Robinson, 2 Lev. 2. 

Annotations : — Mentd. Croufchcr v. Oldfeild (1706), 1 Salk. 

304 ; B. v. Churchill (1825), 4 B. & G. 750 ; Hewllns v . 

Shippam (1826), 5 B. & C. 221 ; Jones v. Ilichard (1837), 

6 Ad. & El. 530 ; Welcome v. Uptou (1840), 6 M. & W. 

536 ; Perry v. Fitzhowo (1846), 8 Q. B. 757 ; Holtord v. 

Bailey (1850), 13 Q. B. 426 ; Davies n. Williams (1851), 10 

Q. B. 546 ; Bailey v. Stephens (1862), 12 O. B. N. S. 91. 

1779 . Cattle in waste — Turned in under 

right of common.] — Anon. (1770), 3 Wils. 126 ; 
95 E. R. 970. 

Annotation : — Reid. Cape v. Scott (1874), L. R. 9 Q. B. 269. 

1780. Person having sole right of pasturage — 
Damage to herbage.] — A. demised to B. the 
milk of 22 cows to be provided by A. & to be fed 
at A.’s expense on certain closes belonging to A. ; 
A. covenanting that B. might turn out a mare, & 
that no other cattle should be fed there : — Held : 
the separate herbage & feeding of those closes 
passed to B. & B. might distrain other cattle of A. 
doing damage there. — Burt v. Moore (1793), 5 
Term Rep. 329 ; 101 E. R. 184. 

1781. .] — In replevin for sheep, 

defts. made cognisance as bailiffs of the tenant of 
a messuage & land called B, & prescribed, that the 
occupiers of B had the sole <& exclusive right of 
pasture & feeding of sheep on L, the locus in quo , 
as to the messuage belonging & appertaining. By 
another cognisance, they alleged a right of common 
over, & as appurtenant to B. Both rights were 
traversed in pleas in bar. At the trial, it appeared 
that L was a mountain sheep-walk, over which no 
act of ownership was proved, besides the feeding 
of sheep. Defts. abandoned their alleged right of 
common ; & the jury having had the distinction 
between a privilege &> a right of soil pointed out 
to them, found a verdict for defts. & that L was 
part of the farm of B : — Held : the cognisance 
could not be supported, & new trial granted. 

At the second trial, to prove the right to the 
exclusive pasturage, defts. gave evidence of the 
occupiers of B having taken sheep to tack, & 
depastured them on L. The judge told the jury 
that this looked like a usurpation upon the lord, 
& that they were not to give any attention to it 
as an exercise of this right : — Held : in reference 
to the particular right claimed in the action, he 
was justified in such direction. — Jones v. Richard 
(1837), 6 Ad. & El. 530 ; 1 Nev. & P. K. B. 747 ; 
Wifi. Woll. & Dav. 276 ; 6 L. J. K. B. 241 ; 1 
J. P. 264 ; 112 E. R. 203. 

1782. Failure to maintain fences — Cattle straying 
on to land.] — If a lessor be bound to repair fences, 
he cannot distrain the cattle of a stranger that 
have strayed into the land by reason of his neglect 
to repair them. — Elmore v. Tucker (1704), 6 
Mod. Rep. 198 ; 87 E. R. 953. 

1783. ,] — Pltf. occupied land adjoin- 

ing a river, & on the other side deft, occupied land 


while at large in the parish for which 
he is appointed. The place of taking 
is a Question for the Justices' decision, 
« unless it is clearly against evidence 
tno superior ct. will not interfere. — 
v. Jones (1852), 2 All. 522. — 


PART VII. SECT. 5. 

t. Public ^ body— ^Breach of reguUx- 


corporatlng the town of H., the corpu. 
had power to enforce regulations pre- 
venting cattle, swine, Sc other animals 
from running at large by impounding 
& selling them, as well to liquidate 
damage occasioned by their so doing, 
as a fine imposed. — S mith v . Kiordan 
(1837), 5 0. S. 647.— CAN. 

a. .] — A municipal regu- 

lation provided that any oond fide 

in mfieht 


graze his stock on the commonage for 
two days. A further regulation de- 
fined commonage in reference to 
travellers' Sc carriers' stock as such 
portion of the commonage as tli* council 
might from time to time set apart for 
the grazing of stock of travellers Sc 
carriers, Sc provided that any carrier or 
traveller grazing his stock, after being 
warned by the town ranger, on any 
portion of the commonage other than 
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Sect . 5. — Who may distrain . Sects. 0 7: 

aecis. 1 & 2.] 

which he was bound properly to fence, but from 
his neglect to fence it pitf.’s cattle escaped into 
deft.’s close, & afterwards from that close, over a 
good & substantial fence, into an adjoining com 
field of deft.’s. Deft, then distrained pltf.’s cattle 
in the com field as damage feasant : — Held : in 
action of trover by pltf . he was entitled to recover ; 
the cattle having first escaped in consequence of 
deft.’s neglect to fence the first field, he could not 
distrain the cattle when they escaped over the 
sound fence into the second, or com, field. — 
Singleton v. Williamson (1861), 7 H. & N. 410 
31 L. J. Ex. 17 ; 5 L. T. 644 ; 26 J. 1\ 88 ; 8 
Jur. N. S. 60 ; 10 W. It. 171 ; 158 E. It. 533. 

Annotations: — Mentd. Cooko v. Waring (1863), 2 H. & C. 

332 ; Holgate v. Bleoz&rd, [1917 J 1 K. B. 443. 

1784. .] — B. & W. were adjoining 

owners of lands, which had originally formed part 
of a waste. B. first obtained a grant of land from 
the lord, & had from time to time repaired the 
fence dividing it from the waste. Afterwards W. 
obtained a grant from the enclosure comrs. of that 
part of the waste, having this fence between it & 
B.’s land. B. had always continued to repair the 
fence, & one day, owing to the fence being out of 
repair, W.’s sheep had trespassed on B.’s land : — 
Held : the presumption from the facts was, that 
B. had originally obtained his enclosed lands on 
condition of repairing the fence against the rest of 
the common, & that obligation still continued ; 
therefore he could not distrain. — Barber v. 
Wiiiteley (1865), 34 L. J. Q. B. 212 ; 29 J. P. 
678 ; 11 Jur. N. S. 822 ; 13 W. 11. 774. 

Annotation: — Mentd. Kllia v. Loftus Iron Co. (1874), 23 

W. U. 246. 

1785. j — Vivian v. Dalton (1896), 

41 Sol. Jo. 129, D. C. 

1786. Persons possessed of adjoining closes — 
Concurrent possession — No right of distress inter se.] 
— If two persons are possessed of adjoining closes, 
neither being under any obligation to fence, each 
must take care that his cattle do not enter the 
land of the other. Qu. : but if two persons have 
the concurrent possession of land for the purpose 
that each may take profits of a special nature, & 
distinct from, but not inconsistent with, the right 
of the other, whether either one is bound to guard 
against casual damage, which during, & by the 
fair enjoyment of his right may happen to the 
other. 

But clearly the one cannot distrain the cattle 
of the other damage feasant ( per Our.). A. having 
the exclusive right to dig stone in a certain close, 
avowed distraining the cattle of B., who had the 
exclusive right of pasture there, as damage feasant 
for having broken the stones. B. pleaded that 
there was no fence to keep them off, nor did A. 
otherwise guard or protect the stones. A. replied 
that he was not bound to fence ; & on demurrer 
the replication was held bad. — Churchill v . 
Evans (1809), 1 Taunt. 529 ; 127 E. E. 939. 

Annotation : — Mentd. Ricketts v. East & West India Docks, 

etc. lty. (1862), 12 C. B. 160. 

1787. Tenant — On sufferance.] — A non. (1502), 
Keil. 41 ; 72 E. E. 198. 


1788. Holding over after term — No rights 
over landlord’s cattle — Put in for taking possession.] 

— A tenant holding over after the expiration of 
his term cannot distrain the landlord’s cattle which 
were put upon the premises by way of taking 
possession. — Taunton v . Costar (1797), 7 Term 
Ecp. 431 ; 101 E. E. 1060. 

Annotations : — Mentd. Davis v. Connop (1814), 1 Price, 53 ; 
Turner v. Meymott (1823), 1 Bing. 158 ; Butcher v. 
Butcher (1827), 7 B. & C. 399 ,* Doe d. Stevens v. Lord 
(1838), 6 Dowl. 256 ; Newton v . Harland (1840), 1 Man. 
Sc G. 644 ; Wright v. Burroughes (1846), 3 C. B. 685 ; 
Davison v. Wilson (1848), 11 Q7 b. 890 ; Jones v. Chapman 
(1849), 18 L. J. Ex. 456 ; Hemming* v. Stoke Poges Golf 
Club, [1920] 1 K. B. 720. 

See, also, Sect. 1, ante . 


Sect. 6. — TIME FOR MAKING DISTRESS. 

1789. By night.] — Anon. (1495), Y. B. 11 
lien. 7, fo. 5, pi. 18. 

Annotations : — Retd. Milbom’s Case (1587), 7 Co. Rep. 6 b ; 

Mackalley’s Case (1611), 9 Co. Rep. 65 b. 

1790. At time of trespass — Effect of cattle being 
driven off by owner — Before distraint possible.] — 

Case of An Avowry, No. 440, ante. 

1791. .] — Vasper v. Eddows, No. 1771, 

ante . 

1792. Prevention of further damage.] — 

Semble : an animal doing damage to the freehold 
is doing such a damage as will justify the dis- 
training of the animal damage feasant, provided 
that the animal be then actually doing the damage, 
or having done some damage, it be necessary to 
detain the animal to prevent its doing further 
damage. But if the owner of the freehold seize 
an animal which has dono damage to the freehold, 
but which has ceased doing so, & it be not neces- 
sary to detain the animal to prevent further 
damage, & the owner of the freehold detain the 
animal & feed it for several days, & then sell it 
for its full value, the owner of the animal is en- 
titled in trover to recover the full value of the 
animal, without any deduction for the feeding, as 
the owner of the freehold seized the animal in his 
own wrong. — W oiimer v . Biggs (1815), 2 Car. & 
Kir. 31, N. P. 


Sect. 7. — WHAT MAY AND WHAT MAY NOT 

BE DISTRAINED. 

Sub-sect. 1. — Animals. 

1793. Horse— Horses yoked together— Distress 
severable.] — Trespass for taking horses, yoked to 
a plough. 

A distress for damage feasant may be severed, 
but not for rent service. 

In a distress for damage feasant, the party 
doth claim the land, & he may have several 
actions for trespass for every horse ; for every 
one of them doth trespass (per Cur.). — Tun- 
bridge’s Case (1582), Cro. Eliz. 8 ; 78 E. E. 274. 

1794 . Being led.]— Wagstaffe v. Clark 

(1826), cited in Bullen’s Law of Distress, 2nd ed. 
p. 264. 


that sot apart, as aforesaid should bo 
liable to a penalty of £2 : — Held : the 
further regulation did not take away 
the right of the municipality to im- 
pound stock of travellers & carriers 
which were grazing on a portion of 
the oommonage whore they had no 
right to graze, but merely imposed an 
additional penalty where stook con- 
tinued to graze after a warning had 


been givon. — A uwal North Munici- 
pality v. Barnard (1914), C. P. D. 
879.— S. AF. 

PART VII. SECT. 6. 

1791 i. At time of trespass .) — A dis- 
traint of cattle damage feasant cannot 
be supported unless the cattle are 
taken at the time the damage is done. 


— Graham v. Spettigue (1885), 12 
A. R. 261.— CAN. 


PART VII. SECT. 7, SUB-SECT. 1. 

b. Sheep in charge of shepherd . }— 
Sheep nnaer the charge of a shepherd 
may be impounded for trespass. — 
Brough v. Wallace Sc Affleck 
(1863), 2 W. Sc W. 195.— AUS. 
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1795. Being ridden.] — Webb v. Bell, No. 
350, ante . 

1796. — —A horse cannot be dis- 

trained damage feasant if there be a rider upon 
him. — Storey v. Robinson (1795), 6 Term liep. 
138 ; 101 E. B. 476. 

Annotation : — Mentd. Do Gondoutn v. Lewis (1839), 10 

Ad. & El. 117. 

1797. Under right of common where taken 

— Not in levant & couchant.] — Fulcher v. 
Scales (1738), 1 Selwyn’s N. P. 13th ed. p. 389. 

1798. Not belonging to copyholder.] — 

There is no right in the inhabitants (as such) of a 
manor, not being copyholders, to use the commons 
of a manor to depasture their cattle ; & the 

cattle of a person not a copyholder, which may 
be found trespassing, is liable to be taken when 
damage feasant. — Boberts v. Elliot (1843), 7 
J. P. 211 ; subsequent proceedings , 11 M. & W. 527. 

1799. Harnessed to cart-— In actual use.] — 

To a plea in trespass, justifying the taking of a 
horse, cart, & other chattels, damage feasant, it 
is a good replication that the horse, cart, & chattels 
were, at the time of the distress, in the actual 
possession & under the personal care of, & then 
being used by, pltf. Actual danger of breach of 
the peace need not be alleged. So, if the declara- 
tion complain of an assault, & the plea justify, on 
the ground that pltf. was interfering to interrupt 
the distress. Bejoinder, averring that the horse, 
etc., were, at the time of the taking, in pltf.’s 
possession, etc., for the purpose of being, & were 
then, used in doing the damage ; — Held : bad. — 
Field v. Adames (1840), 12 Ad. & El. 049 ; Arn. 
& H. 17 ; 4 Per. & Dav. 504 ; 10 L. J. Q. B. 2 ; 
4 J. P. 761 ; 4 Jur. 1033 ; 113 E. B. 960. 
Annotation : — Distd. Bunch v. Kennington (1841), 1 Q. B. 

679. 

1800. Dog — Not by being used.] — Trespass for 
taking pltf.’s dog. Plea : distress damage feasant 
in a close. Beplication, that the dog, when taken, 
was in the actual possession of pltf.’s son & servant 
B., & then under the personal care of & being used 
by B. : — Held : the averments in the replications 
were insufficient, as applied to a dog, to show such 
user of it as exempted it from seizure. — Bunch v . 
Kennington (1841), 1 Q. B. 679 ; 4 Per. & Dav. 
509, n. ; 10 L. J. Q. B. 203 ; 5 Jur. 461 ; 113 
E. B. 1291. 

1801. Ferret — Actually in warren doing damage.] 

— Anon. (1307), Y. B. 1 Edw. 2, fo. 18 ; sub nom. 
Boyden v. Alspath, Sel. Soc. Y. B. Vol. I. p. 87. 

1802. Cattle of stranger — Depastured on manorial 
common.] — Hoskins v . Robins, No. 1778, ante . 


Sub-sect. 2. — Property Other than Live 

Stock. 


1803. Goods brought to market — For sale — Not 
dlstralnable.] — A mayor cannot justify taking corn 
damage feasant from the market-place. — Lawn- 
son’s (Mayor) Case (1587), Cro. Eliz. 75; 78 
E. B. 336 ; revsd . on other grounds sub nom. 
Kingdon v. Barne (1588), Cro. Eliz. 117, Ex. Ch. 


: — Folld. Wigley v. Peachy (1732), 2 Ld. Uayc 
1589. Consd. Austin v . Whittred (1746), Willos, 
Befd. Leyfield’s Case (1611), 10 Co. Rep. 88 a. 


1804. .] — Goods brought to 
Leadenhall market, & sold, cannot be distrained 
as damage feasant. — Sawyer v . Wilkinson (1598), 
Cro. Eliz. 627 ; 78 E. R. 868. 

Annotations : — Folld. Wigley v. Peachy (1732), 2 Ld. Raym. 

1589. Consd. Austin v. Whittred (1746), Willop, 623. 

Reid. Trassell v. Morris (1617), Noy, 19. 

1805. .] — Trassell v. Morris 

(1617), Noy, 19 ; 74 E. R. 990. 

Annotation : — Mentd. Parry v. Berry (1717), 1 Com. 269. 

1806. By owner of site of market.] 

— The owner of the soil on which a market is held 
cannot distrain for damage feasant, goods laid 
down there for sale though the owner of them has 
not paid him any recompense for laying them 
there. — Wigley v. Peachy (1732), 2 Ld. Raym. 
1589; 92 E. R. 527. 

Annotations: — Consd. Austin v. Whittred (1746), Willes, 

623. Reid. Great Yarmouth Corpn. v. Groom (1862), 

1 H. & C. 102. 

1807. Goods brought to public fair — Not distrain- 
able — By owner of site of fair.] — Every person 
had of common right, a liberty of carrying his 
goods to a public fair for sale ; & consequently 
goods cannot be distrained damage feasant, by 
the owners of the soil & fair. — Austin v. Whittred 
(1746), Willes, 623 ; 125 E. R. 1353. 

Annotation : — Mentd. It. v. Bedford, Bedford r. St. Paul’s, 

Co vent Garden Oversoers (1881), 45 L. T. Cl 6. 

See , generally , Markets. 

1808. Tithes left on land — Beyond reasonable 
time — Dlstralnable — By owner of land.] — Though 
the proprietor of tithes leave them on the land 
more than a reasonable time after they are set 
out, & after he has notice thereof, the owner of the 
land cannot justify, in trespass, turning in his 
cattle upon the land to depasture it in the usual 
course of husbandry, whereby the cattle con- 
sumed the tithes ; but his remedy is either by 
distress or by action. — Williams v. Ladner 
(1798), 8 Term Rep. 72 ; 101 ; E. R. 1273. 

1809. .] — In an action for 

not removing tithes the ct. refused to grant a new 
trial, though damages amounted to £150 on a 
farm of less than 100 acres. Setnble : the owner 
of the land may distrain tithes as damage feasant 
after a reasonable time. 

The ct. always expects excessive damages before 
they interfere to set aside the verdict of a jury. 
In the present case there is no line laid down for 
distraining, but the very vague one of reasonable 
time, which is either a question of law or fact — 
I think, of fact— & then it has been determined 
by the jury. It is clear that pltf. was not com- 
pellable to remove the tithes as damage feasant ; 
he is then to use his discretion & he is in a state of 
dilemma into which he is put by deft. This has 
been submitted to a jury, who were perfectly 
competent to state the damages, & I see no reason 
for a new trial (Macdonald, O.B.). — Baker v. 
Leathes (1810), Wight. 113 ; 145 E. R. 1195. 

1810* Turves left on land.] — Biiomhall v . 
Norton (1682), T. Jo. 193 ; 84 E. R. 1212. 

1811. Nets & oars — Of persons poaching on a 
“ several 99 fishery — Dlstralnable — By owner of 
fishery.] — The owner of a several fishery may detain 
nets or other engines damage feasant; but if he 
cut or destroy them trespass will lie. — R eynell v . 


PART VII. SECT. 7, SUB-SECT. 2. 

o. Threshing engine — Anticipated 
*maoe — Right to security .] — Pltf. had 
his threshing engine in deft.’s 
nela with the consent of deft.’s pre- 
decessor in title. Deft, notified pltf. 
to take it away. Pltf. agreed to do so 
soon as the land was dry enough to 
Pcnnit of the removal. After one 
unsuccessful attempt to remove the 


engine, deft, seeded his land, Sc he 
then refused to permit the removal of 
the engine until pltf. settled for the 
damage the removal would causo to 
the growing crop, & to prevent the 
removal of the engine deft, took off 
the throttle valve. Subsequently deft, 
offered to permit the removal of the 
engine if pltf. would deposit $100, 
an excessive amount, having regard to 


the possible damage, as socurity for 
the anticipated damage. This offer 
was refused & a replevin order was 
obtained : — Held : even if .deft, had 
a right to insist upon reasonable 
security, he had no right to retain the 
engine to secure the fulfilment of such 
an unreasonable demand. Sc he had 
no right to detain the engino damage 
feasant for merely anticipated injury, 
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Distress. 


Sect. 7 . — What may arid what may not be distrained: 
Sub-sec t. 2. Sect . 8 : Sub-sect. 1, A. dcB.] 

Champernoon (1631), Cro. Car.~228 ; 79 E. R. 
799. 


1812. Ladder — While trespasser upon it — Not 
distrainahie.] — Collins v. Renison (1754), Say. 
138 ; 96 E. R. 830. 

Anjiotations Mentd. Gregory v. Hill (1799), 8 Terra Rep. 
299 ; Perry v. Fitzhowe (1846), 8 Q. B. 757. 


1813. Railway engines — Dis trainable at common 
law — Right not affected by statutory remedy.] — 

Railway Clauses Consolidation Act, 1845 (c. 20), 
ss. 115 & 116, which authorise a railway co., in 
case of an engine belonging to others, which is out 
of repair, being used on their railway, or in case 
of an engine belonging to others being used on 
their railway without the owners having first 
obtained from the co. a certificate of the fitness 
of such engine, pursuant to above sects., to remove 
such engines from off the line, & sue the owner for 
a penalty of £20 for each of such unlawful users of 
the engines, do not deprive the railway co. of their 
common law right to distrain such engines damage 
feasant ; as the remedies given by the above 
sects, must be construed to be cumulative. — 
Ambkrgate, etc. Ry. Co. v . Midland Ry. Co. 


(1853), 2 E. & B. 793 ; 2 C. L. R. 261 ; 23 L. J. Q. B. 
17 ; 22 L. T. O. S. 85 ; 18 Jur. 243 ; 118 E. R. 964. 
Cart with horse attached — In actual use.] — See 

No. 1799, ante. 


Sect. 8. — PROCEEDINGS BETWEEN SEIZURE 
AND SATISFACTION. 

Sub-sect. 1. — Impounding. 

A . In General . 

1814. Right to impound — Damages.] — Leech v. 
Widsley (1670), 1 Vent. 54 ; 2 Keb. 590, 601 ; 
1 Lev. 283 ; 86 E. R. 38 ; sub nom . Anon., T. 
Raym. 185. 

Annotations : — Reid. Gates v. Bayley (1766), 2 Wils. 313. 
Mentd. Cheesman v. Hardham (1818). 1 B. & Aid. 706 ; 
Robertson v. Hartopp (1889), 43 Ch. D. 484. 

1815. Delivery out of pound of duly impounded 
cattle — Promise to pay in consideration of.] — 

A promise to pay in consideration of delivering 
deft.’s cattle out of the pound, is good. — Well v. 
Thompson (1683), 2 Show. 329 ; 89 E. R. 969. 

1816. Excessive poundage — Action by party 
aggrieved — Not penal .] — An action under 1 & 2 


& that, even if he had, his right was 
one of detention only 8c his inter- 
ference with the engine made him a 
trespasser ab initio. — Pfeifer v. 
Shkldhelm, [1921 ] 2 W. W. R. 41 ; 59 
D. L. R. 631. — CAN. 


PART VII, SECT. 8, SUB-SECT. 1.— A. 

d. Hinht to impound — Pounds 

... (jVo. 478), 8. 14.] — In an 

action of trespass for seizing sheep, 
deft, pleaded that the sheep were 
trespassing upon his land, & that ho 
took them to the nearest accessible 
pound, 8c there duly impounded them 
under the statute ; 8c alleged that the 
sheep had been fouud trespassing on 
the same land within twelve months 
previously : — Held : the above sect, 
did not tako away the common law' 
right of impounding, & deft, need not 
prove the latter part of his plea, be- 
cause it was for pltf. to show that he 
had not complied with the Act. — 
Main t\ Robertson (1870), 2 V. L. R. 
25. — A US. 


•. — - — — ■— .] — Cattlo damage 

feasant may, by above soct., be de- 
tained to give the owner an opportu- 
nity of taking them away on payment 
or tender of trespass rates, but the 
detention must be for the purpose of 
impounding if not so taken away. — 
i’AMlHON (1878), 4 Y. L. R. 
4 73. — AUS. 

f Impounding Act, 1858, 8. 48.] 

Hunts r. Shanks (1918), S. A. L. R. 

—AUS. 


g- /?. C. 104, 8. 1.]— By 

R. 8., c. 104, s. 1, the proprietors of 
islands In rivers are authorised to 
appoint poundkoepers & other officers : 
— Held: under this sect, the pro- 
prietors had the right to make orders 
for the impounding of cattle found 
upon the land, the power being 
necessarily implied in the right 
expressly given to appoint pound - 
keepers & other officers. — Dickie v. 
Lawson (1873), 2 Pug. 46.— CAN. 

b. — ~ After demand for pay- 
ment of damages.) — The mere demand 
or a sum of money as damages for 
trespass by an animal before sending 
the animal to the pound does not 
make the impounding illegal. — 
> v. Najdoo (1919), 40 N. L. R. 
J. AF. 

k. Liability of distrainor — For acts 
°f servant — Within general scope of 
— Deft, sent his servant C. 
with some cattle to his station, 8c told 
him to impound, on his arrival, any 


strange cattlo he found there. C. 
impounded pltfs.' cattlo which were 
not on deft.’s land : — Held : as C. 
had not acted wilfully, but had by 
mistake, in carrying out the orders 
given him by deft., taken the cattle 
when not trespassing, deft, was liable 
for his acts. — .Tones v. Barton (1883), 
4 N. 8. W. L. It. 271.— AUS. 

1 . j — a master is 

liable for the acts of bis farm servant 
in impounding cattle in his absence, the 
servant acting within the general 
scope of his authority. — Spafford t\ 
Hubble (1837), 2 Out. Dig. 4168.— 
CAN. 


m. 


injury 


to 


animal impounded.] — Pltf.’s colt beiui: 
found at large on doft.’s premises, h< 
directed two of his employees to tak< 
it to the pound, 8c in doing so the> 
injured the animal : — Held : it wai 
not necessary to prove an intention or 
the part of deft, to injure the animal 
he was lawfully entitled to impound it 
but, in doing so, was bound to take that 
care of it which a man of ordinarj 
discretion & judgment might be ex 
pected to exercise with regard to hit 
own property, 8c, having directed his 
employees to tako the colt to thi 
pound, w r as responsible for thoii 
negligent acts, which were within the 
scope of their authority. — Kennedy v 
Grose (1914), 29 W. L. R. 364 ; 7 
W. W. R. 74 ; 18 D. L, It. 414 ; 7 Sask 
L. R. 104— CAN. 


n. Unreasonable delay.] — 

Applt., who was the owner of a block 
of unfenoed land thirty miles distant 
from a public pound, found a number 
of horses, which ho knew were the 
property of rosp., trespassing on his 
land on a Sunday. He instructed his 
daughter to drive them to another 
property belonging to him. situated 
two miles distant from the place where 
the animals were seized. On the way 
two of tho horses escaped, & the rest 
wero put in the applt. *s paddock, but 
no notice was served on tho owner, as 
required by Impounding Act, 1884, 
s. 12. On tho Monday the applt. 
engaged in a search for tne two horses 
which had escaped 8c discovered that 
they had retumod to the owner. On 
the Tuesday applt, *s daughter, by his 
instructions, drove the horses which 
had been detained to the public pound, 
the impounding thus being effected 
forty -eight hours later than if the 
animals had been driven to the pound 
immediately upon their seizure. On 
the complaint of resp., applt. was con- 


victed 8c fined for illegally impounding 
the horses : — Held : the delay was 
unreasonable, & applt. had been rightly 
convicted. — Smith v. Graham (1907), 
26 N. Z. L. It. 1277.— N.Z. 

o. .] — It is incumbent 

on a person who seizes animals tres- 
passing in lands with a view to taking 
them to tho pound, to bestow proper 
& reasonable care in regard to them. 
Not merely may ho not detain thorn for 
more than 24 bourn ; he must likewise, 
while they are being detained & in his 
custody, whether within or beyond 
this statutory period, act with due & 
ordinary care in regard to them. — 
Molefk v. McLibf. (1919), E. D. L. 
112.— S. “ 

p. Liability of pound-keeper — Ex- 
tent of.] — A pound-keeper is a public 
officer discharging a public duty, & 
is not liable for detaining a distress, 
unless he has done some act beyond 
his duty, whereby the owner of the 
things impounded suffered some 
particular damage not recoverable 
against the distrainor or party im- 
pounding ; or when, by going out of 
the line of his duty, he makes himself a 
party to some illegal act of the dis- 
trainors. — Wardell v. Chisholm 
(1859), 9 C. P. 125 —CAN. 

q. For value of cattle stolen 

from pound.] — A pound -keeper who 
uses ordinary diligence, is not liable 
for tho value of cattle feloniously taken 
from his pound. — Butt v. Jordan 
(1841), Ir. Cir. Rep. 104.— IR. 

r. Duty of owner — To release 
animals — Though impounding irregu- 
lar.] — Where, notwithstanding irregu- 
larities, an animal is received into a 
pound, & the owner has notice thereof, 
it is the owner’s duty to release the 
animal, 8c then sue for damages, if he 
thinks he is entitled to same. It is not 
his duty to leave the animal in the 
pound, & sue for its return or its 
value. — Dharra v. Naidoo (1919), 
40 N. L. R. 132— S. AF. 


a. Duty of distrainor — To leave 
written statement with pound-keeper— 
As to extent of damage.] — Under Stray 
Animals Act, 1920 (c. 47), s. 17 (2) 
(now R. S. 8. 1920, c. 124, s. 17 (2)), a 
person seizing stray animals damage 
feasant 8c impounding them, must 
leave with the pound-keeper a written 
statement of certain facts, including 
the nature 8c extent of the damage, if 
any, sustained by him, 8c the amount 
claimed. If he fails to do so, 8c merely 
states tho amount verbally, no damages 
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Ph. & M. c. 12, sect. 2, by the party aggrieved is 
not a penal action within 31 Eliz. c. 5, sect. 2, or 
21 Jac. 1, c. 4, sect. 2. — Fife v. Bousfield (1844), 
6 Q. B. 100 ; 2 Dow. & L. 481 (A) ; 13 L. J. Q. B. 
300 ; 3 L. T. O. S. 160 ; 8 Jur. 734 ; 8 J. P. Jo. 
350 ; 115 E. R. 38. 

Annotations : — Held. Fitzball v. Brook© (1845). 6 Q. B. 873. 
Mentd. Lewis v. Davis (1875), 39 J. P. 148. 


Tender before impounding.] — See Sect. 8, sub- 
sect. 2, A., post. 

Tender after Impounding.] — See Sect. 8, sub- 
sect. 2, A., post. 


B . Place of . 

1817. Public or private pound — At distrainor’s 
option.] — Perkins v. Butterfield (1027), Het. 
75 ; 124 E. R. 354. 

1818. Must be fit & proper pound.] — In an 

action for abusing a distress, by putting the 
animals distrained into a muddy pound, whereby 
they are injured, it is no defence that the place is 
the manor pound, & is generally in a proper state. 
The distrainer must, at his peril, put the distress 
into a pound which is, not only in general, but at 
the particular time, fit for it. If the common 
pound be unfit, though by reason of a casualty, 
as rain or snow, he must find another. 

To trespass for distraining sheep, & injuring 
them by impounding them in a muddy pound, 
defts. pleaded distress damage feasant, & that 
the sheep were impounded in a common pound, 


with no unnecessary damage to them. Replication, 
that defts. after the distress, at the time when, 
etc., impounded them in the pound in the declara- 
tion mentioned, which was then too small, & 
which was then muddy, & thereby injured them : 
— Held : this was an issue on the state of the pound 
at the time of the impounding ; &, on proof that 
the pound was then muddy, pltf. was entitled to 
recover. — Wilder v. Speer (1838), 8 Ad. & El. 
547 ; 3 Nev. & P. K. B. 530 ; 1 Will. W oil. & H. 
378 ; 7 L. J. Q. B. 249 ; 112 E. R. 945. 

Annotation : — Apprvd. Bignell v. Clark© (1860), 5 H. & N. 

485. 

1819. .] — A person who distrains cattle is 

bound to impound them in a proper pound, & if 
the usual pound is in an unfit state, he must find 
another. Therefore, where a declaration alleged 
that deft, impounded pltf.’s cattle in a pound, 
which was at all times obviously, & as deft, well 
knew, wholly unfit for that purpose, whereby 
some of the sheep died : — Held : the averment 
was immaterial, the jury having found that the 
pound was in an unfit condition at the t ime of the 
impounding. — Bignell v. Clarke (I860), 5 

H. & N. 485 ; 29 L. J. Ex. 257 ; 2 L. T. 189 ; 157 
E. R. 1271. 

1820. Nearest pound.] — Gimbart v. Pelah 
(1748), 2 Stra. 1272 ; 93 E. R. 1170. 

Annotation : — Held. Collins v. Itoso (1839), 8 L. J. Ex, 273. 

1821. Pound not more than three miles from 
where distress taken — 1 & 2 Ph. & M., c. 12, s. 1.] — 

Ooaker v . Willcocks, No. 758, ante. 


are payable, & if the amount has been 
paid by the owner to the pound- 
keeper in order to obtain tho release 
of his animals, he can, in proceedings 
under s. 35, recover tho full amount 
as excessive. — Darahoy v . Borow- 
czewicz, [1922] 3 W. W. H. 518.- 
GAN. 


t. 


Distrainor also 


pound-keeper.] — Pltf. was a tenant of 
land adjoining deft.’s land. Pltf.’s 
cattle went on to deft.’s land. Deft, 
was himself pound -keeper, & therefore 
did not give or flic the notice to pound - 
keeper required by Stray Animals Act, 
R.S.S. 1920 (c. 124), s, 17, although 
he duly mad© entry in his book kept 
under s. 20. The cattle were adver- 
tised for sale & were released on tho day 
of sale on payment by jpltf. of the 
amount demanded : — Held : pltf. was 
entitled to be repaid all the money 
paid, except tho fees authorised by s. 39 
In regard to the three days for which a 
proprietor may under a. 1 6 temporarily 
impound before delivering tho animals 
to the pound-keeper, on the grounds : 
(a) lack of notice to pound-keeper as 
required by s. 17 ; (5) lack of a proper 
pound. — Carswell v. Whittig & 
Rural Municipality of Star City, 
No. 428, [1922] 3 W. W. It. 485.— CAN. 

a. As to place of tres- 

pass — What is sufficient description .] — 
A memorandum delivered with im- 
pounded cattle to a pound-keeper was 
headed like a letter by these words : 
** Loddon, Nov. 2, '68 ” Held : 

such memorandum did not within 
Pounds Statute, 1865, s. 11, sufficiently 
specify the place where the cattle were 
trespassing. — Wingfield v. Glass 
(1869), 6W.W.& A’B. 4.— AUS. 


b. Duty of pound-keeper — To show 
place of trespass within district .] — In 
a plea of justification by a pound- 
keeper for taking a pig, the justification 
was that the pig, contrary to the town- 
ship regulations, broke through a law- 
ful fence : — Held : it was necessary 
to allege, that tho fence was within 
that township, & to show tho close in 
which the pig was trespassing at the 
time of seizure. — C arey v. Tate 
(1841), 6 O. 8. 147.— CAN. 


c. To receive cattle whether 

properly impounded or not.] — Two of 
plti.*s cattle were distrained as damage 
feasant & placed in the custody of 
deft, as keeper of a public pound. 
Pltf. demanded his cattle but declinod 
to pay deft.'s charges on the ground 
that tho cattle were wrongfully im- 
pounded & they were finally sold to 

E ay tho charges : — Held : deft, was 
ound to receive tho cattle, & whether 
properly impounded or not he was 
entitled to do paid his legal charges 
in respect to their feed & detention 
before they were released. — B lack 
v. Stewart (1885), 7 R. & G. 77 ; 
7 C. L. T. 118.— CAN. 

d. For performance of duties 

of office.] — The fact that a man is 
duly appointed pound keeper does not 
impose on him the obligation of being 
personally present at tho pound all the 
time. He may absent nimself from 
it from time to time, provided he loaves 
a man in charge who can properly 
fulfil the duties of pound -keeper, but 
ho will be responsible for the due per- 
formance of such duties. — McCrae v. 
Lyons, [1921] 2 W. W. Ii. 490 ; 14 
Sask. L. R. 268.— CAN. 

e. Right of pound-keeper — Notice oj 
action.] — A pound-keeper, acting as 
such, is entitled to notice of action 
under C. S. U. C., c. 126, & it must bo 
averred in the declaration that in 
discharging his duty he acted malici- 
ously & without reasonable cause. — 
Davis v. Williams (1863), 13C. P. 365. 
—CAN. 

PART VII. SECT. 8, SUB-SECT. 1.— B. 

18201. Nearest jmund.] — The offence 
of illegal impounding under Act No. 
478 applies only to impounding cattle 
elsewhere than in the nearest accessible 
pound. — McLaukin v. Griffin (1887), 
13 V. L. R. 140.— AUS. 

1820 iU .] — If an ©stray is dis- 

trained within the limits of a munici- 
pality or herd district & a pound is 
accessible or available, whether or not 
located within such municipality or 
herd district then Stray Animals Act, 
1915, c. 32, Part III., applies 6c such 


animal may be Impounded in such ac- 
cessible or available pound which is 
nearest. On the other hand, if an 
©stray is distrained within the limits of 
a municipality or herd district & a 
pound is not accessible or available, 
either within or without such munici- 
pality or herd district, then, in con- 
templation of tho fact that such 
animal cannot be impoundod, Part IV. 
of tho Act is applicable & must be 
followed. — Fogdk v . Parsenau, [1918] 
1 W. W. R. 25 ; 10 Sask. L. R. 423 ; 
37 I). L. R. 758. — CAN. 

I. Meaning of.] — The ques- 

tion whether the pound is the nearest 
accessible pound within Pounds Act, 
1890, n. 16, is ono of fact, & must 
be considered not only from the point 
of view of distance, but also from that 
of convenience. — Adam v . Ryan (1897), 
23 V. L. R. 334 — AUS. 

g. In one place by day — In 
another by night.]— A. impounded sheep 
under Impounding Act., 1865, s. 23, 
& fed them on his own land during the 
day time, but every night removed 
them to adjoining land, with the con- 
sent of the owner of sueh land : — 
Held : sueh removal was a trespass. — 
Cakne v. O’Leary (I860), 8 N. S. W. 
S. C. It. 146.— AUS. 

h. Pound in division in which dis- 
trainor lives.}- — In trespass against two 
for selling cattle, one deft, justified as 

E ound -keeper, & because the cattle 
eing in the close of A. wrongfully, etc. 
A. took the cattle trespassing He de- 
livered them to deft, as a pound* 
keeper within bis jurisdiction, & deft. 
impounded & afterwards sold them 
according to law ; & the other deft, 
justified as having bought the cattle 
at the sale as the highest bidder. 
Pltf. demurred generally to both 
picas : — Held : the plea by the pound- 
keeper was bad, as it did not show that 
he received the cattle from a porsou 
within his division, or that the close 
wa«* so situated ; He tho plea of f he pur- 
chaser good, as bo could not be liable 
to the pltf. In trespass. — Clarke v. 
Durham (1840), 2 Out. Dig. 4514. — 
CAN. 
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Sect. 8. — Proceedings between seizure and satis- 
faction: Sub-sect . 1, C., D., E . & F.; sub- 
sect. 2, A.] 

C . Responsibility to feed Animals Impounded . 

See , now, Protection of Animals Act, 1911 
(c. 27), sect. 7. 

1822. In public & private pounds.]— Perkins v. 
Butterfield (1627), Het. 76; 124 E. It. 354. 

1823. .] — If cattle are distrained damage 

feasant & impounded in a pound overt the owner 
of the cattle must feed them ; if in a pound covert 
or close “ the cattle are to be sustained with meat 
& drink at the peril of him that distraineth & he 
shall not have any satisfaction therefore ” (Lord 
Campbell, C.J.). — British Empire Shipping Co*. 
v. Somes (1868), E. B. & E. 353 ; 27 L. J. Q. B. 
397 ; 31 L. T. O. S. 196 ; 4 Jur. N. S. 893 ; 6 
W. 11. COO ; 120 E. R. 540 ; affd. (1859), E. B. & E. 
367, Ex. Ch. ; sub nom. Somes v. British Empire 
Shipping Co. (1860), 8 H. L. Cas. 338, H. L. 

Annotations : — Mentd. Miedbrodt v. Fitzsimon, The Energio 

0 875), 32 L. T. 579 ; Bruce v. Everson (1883), Cab. & El. 

18; Ivons v. G. W. lly. (1889), 53 J. P. 148; Assets 

Development Co. v. Closo (No. 2) (1901), 46 Sol. Jo. 12 ; 

Booth S.S. Co. v. Cargo Fleet Iron Co., [191 6] 2 K. B. 570. 

1824. In public pounds — On distrainor.] — A 

mare was distrained damage feasant by A, & 
detained in the pound by the pound-keeper B. 
for several days. B. supplied the mare with 
food while in the pound, & A. & B. joined in selling 
her for the keep. In an action of trover by the 
owner against A. & B. : — Held : (1) if they bond 
fide intended to sell the mare under Cruelty to 
Animals Act, 1835 (c. 69), sect. 4, they were 
entitled to notice of action & to have the venue 
laid in the proper county. 

Semble : (2) under above sect, the person who 
was bound to supply food to impounded cattle 
was the person at whose suit they were impounded, 
not the pound-keeper ; but if the latter supplied 
the food jat the request of the distrainor, or the 
distrainor joined with him in a subsequent sale 
of the cattle under this Act, the pound -keeper & 
the distrainor were for this purpose to be con- 
sidered as one ; (3) the above sect, excluded any 
right in the owner of the cattle to supply them 
with food while in the pound ; (4) if cattle were 
sold under the above sect., the distrainor could 
only receive the single value of the food, not the 
amount of the damage for which the cattle were 


distrained, as all overplus beyond the value of the 
food & expenses of the sale, was to be returned to 
the owner of the cattle. — Mason v. Newland 
(1840), 9 0. & P. 575, N. P. 

1825. .]— Under 5 & 6 Will. 4, c. 59, 

sect. 4, requiring the distrainor of any horse, 
which word 44 horse ” may, by sect. 21, be con- 
strued as 44 horses,” to feed it while in the pound, 
& empowering him, after seven days, to sell any 
such horse for the expenses, a party distraining 
several horses may sell one or more for the expenses 
of all. Semble : he may repeat such sale from 
time to time as need requires. But, if he pleads 
the sale in an action of trespass for taking & con- 
verting the horses sold, he must allege that it was 
necessary to sell them for payment of the expenses. 
Where deft, had obtained a verdict on such plea 
not containing the above allegation, judgment was 
given non obstante veredicto . — Layton v . Hurry 
(1846), 8 Q. B. 811 ; 15 L. J. Q. B. 244 ; 7 L. T. O. 8. 
83 ; 10 J. P. 631 ; 10 Jur. 616 ; 115 E. R. 1079. 

1826. Not pound-keeper.] — Cruelty to 

Animals Act, 1849 (e. 92), sect. 5, by which every 
person who shall impound or cause to be im- 
pounded or confined in any pound or receptacle of 
the like nature, any animal, shall provide & supply 
during such confinement a sufficient quantity of 
fit & wholesome food & water to such animal, 
does not apply to the keeper of the pound in 
which the animal is impounded. — Dargan v. 
Davies (1877), 2 Q. B. D. 118 ; 46 L. J. M. C. 
122 ; 35 L. T. 810 ; 41 J. P. 468 ; 25 W. R. 230. 

Cost of food & water supplied to animal Im- 
pounded — Recoverable summarily from owner of 
animal as civil debt.] — See Protection of Animals 
Act, 1911 (c. 27), sect. 7 (3). 

D. Responsibility for Death of Animals Impounded . 

Due to want of food.] — See Nos. 1822, 1823, ante. 

Due to pound being in unfit condition.] — See 

No. 1819, ante. 

Due to chasing & impounding.] — See No. 1814, 
ante. 

E. Sale. 

182/. Right of sale — Former law — For expenses 
of feeding.] — Dorton v. Pickup (1736), 1 Selwyn’s 
N. P. 13th ed. 604. 

1828. .] — Mason v. Newland, No. 

1824, ante . 


PART VII. SECT. 8, SUB-SECT. l.-E. 

k. Power of sale — Statutory re - 
Quircrncnts not complied with.] — A 
pound-keeper has no power to sell 
under Pounds Act, 1890 (No. 1129), 
s. 22, unless the requirements of ss. 21, 
22 have boon compllod with. — D oig 
v. Keating, [1908] V. L. R. 118.-— AUS. 

l . Incorrect descrip- 

tion.] — Pltf.'s horses bearing pltf.’s 
brand woro unknown to pltf. im- 
pounded. Tbo pound -keeper in pub- 
ishing the required statutory notices 
noorrectly described the brand & the 
lorseB not being claimed were sold : — 
Held : the sale was without authority 
& pltf. was entitled to recover as 
damuges the full value of the horses, 
less the proper fees for impounding. — 
Traquair v. Miohelson (1917), 10 
Soak. L. B. 453.— CAN. 

m. .] — Resp.’s ox was 

found trespassing on applt, ’s farm Sc 
was handed over by applt. to the 
pound-master who Bold it on the farm 
to applt. by auction for £3 : — Held : 
as in Pounds & Trespasses Ordinance 
of Southern Rhodesia No. 13 of 1903, 
only animals actually impounded St 
in possession Sc under control of the 
pound-master can properly bo sold 
at a pound sale, the sale was illegal Sc 


respt. whs entitled to recover the ox 
or its value from applt. — Roberts v. 
Fynn (1920), App. D. 23. — S. AF. 

n. After satisfactory security 

given by owner.] — Pltf. sued deft., a 

{ )Ound-keepor, for soiling pltf.’s horses 
mpouudea, after pltf. had given him 
satisfactory security as required by 
Municipal Act, 1806, s. 355, & de- 
manded tho horses. A count in trover 
was added ; Sc pltf. had a verdict on 
both. On motion for a nonsuit, be- 
cause tho first count did not allege that 
the act complained of was maliciously : 
— Held : the verdiot was right on both 
counts, for the special count showed 
a case in excess of jurisdiction. — 
Sargeant v. Allen (1869), 29 U. C. R. 
384.— CAN. 

o. Sale of more cattle than 

sufficient to cover expenses to date .] — 
Under 1 It. S., c. 61, s. 20, authorising 
all cattle impounded to be sold at 
public auction after fourteen days' 
public notice, unless all charges Sc 
expenses incurred on account thereof 
be paid, a pound-keeper is not au- 
thorised to sell all the cattle he may 
have in pound, but only sufficient to 
meet tho charges. Sc expenses already 
incurred. — D ickie v. Lawson (1873), 
2 Pug. 46.— CAN. 


p. Where alleged damage not 

recoverable.] — Deft, seized pltf.'s oxen 
damage feasant in his wheat field, & 
being unable to find a pound-keeper, 
turned them loose near pltf.'s gate. 
On the evening of the same day, deft, 
again seized them for doing damage to 
his meadow & impounded them, 
giving a statement of his claim for 
damage to tho wheat, but mating no 
claim for injury to the meadow. 
Pltf. forbade the sale, when deft, told 
the pound-keeper to Bell 8c that he 
would be responsible ; — Held : the 
damage to the wheat had been aban- 
doned Sc tbe impounding 6c sale of the 
oxen for the damage so claimed were 
illegal. — B uist v. McCombe ((1883), 8 
A. R. 598. — CAN. 


q. Title of purchaser — Sale to mem- 
ber of district council.) — A sale by a 
pound -keeper to a member of the 
council for the district in which such 
pound is situated of cattle impounded 
passes no property in such cattle to the 
purchaser ; & the original owner may 
maintain trover against the purchaser 
for the cattle so purchased by him . — 
Swindon v . Charles (1878), 12 

S. A. L. R. 24.— AUS. 


r. Sale of stolen 

fore conviction of thief. J— Deft, whose 
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1829. *.] — Layton v. Hurry, No. 
1825, ante . 

See , now, Protection of Animals Act, 1911 (c. 27), 
sect. 7 (3). 

F. Escape . 

1830. Rights of distrainor— ^Whether action for 
trespass maintainable.] — If distress escapes, the 
person distraining cannot bring trespass, unless 
he shows the escape was without his default. — 
Vasper v. Eddows (1702), Holt, K. B. 256 ; 1 Ld. 
Raym. 719 ; 12 Mod. Rep. 658 ; 1 Salk. 248 ; 90 
E. R. 1040 ; sub nom. Jasper v . Eadowes, 11 
Mod. Rep. 21. 

Annotations : — Coned. Knowles v. Blake (1829), 5 Bing. 499. 

Apld. Williams v. Price (1832), 3 B. & Ad. 095. Coned. 

Lehain v. Philpott (1875), L. R. 10 Exch. 242. Reid. 

R. v. Cotton (1751), Park. 112. Mentd. Lees v. Wright 

(1822), 1 Dow. & Ry. K. B. 391 ; Roscoo v. Roden (1894), 

38 Sol. Jo. 291. 

1831 . .] — Where a deft, in trespass 

pleads that he tendered pltf. a certain sum, being 
a sufficient amends, pltf. should reply that deft, 
did not tender the sum named, or that that sum 
was insufficient, and not that he did not tender 
sufficient amends. Where cattle are distrained 
damage feasant, <& put into a sufficient pound , & 
escape without default or neglect of the distrainor, 
he may bring trespass for the damage. Although 
deft, plead that the cattle were taken damage 
feasant, & impounded, <fc escaped without his 
default, a replication stating that the distress was 
put into a proper pound, & escaped without 
neglect or default of pltf., is a sufficient answer. — 
Williams v. Price (1832), 3 B. & Ad. 695 ; 1 
Jj. J. K. B. 258 ; 110 E. R. 254. 

Annotations ; — Retd. Lehain v. Philjpot (1875), 39 J. P. 581. 

Mentd. Marks v. Lahofc (1837), 3 Bing. N. C. 408. 

Effect of — Whether second distress permissible.] 

— See Sect. 1 1 , post . 


Sub -sect. 2. — Tender op Amends. 


A . Time for. 

1832. After impounding — Whether valid.] 

Tender of amends for damage fait is good after 
impounding. — Nevill v. Seagrave (1594), Cro. 
Eliz. 332; 78 E. R. 582. 

Annotation : — Difltd. Pilkington v. Has f ings (1601), Cro. 
Eliz. 813. 


1833. .] — On a distress for damage 

feasant amends may be tendered till the cattle 
are impounded, but after impounding the tender 
comes too late. Tender of amends to the bailiff 


is not good. — Pilkington’s Case (1601), 5 Co. 
Rep. 76 a ; 77 E. R. 169 ; sub nom. Pilkington 
v. Hastings, Cro. Eliz. 813. 

Armptations : — Apprvd. Jennings v. Consins (1630), Het. 165. 
Dbtd. Horn v . Lulnes (1700), 12 Mod. Rep. 352. Consd. 
Browne v. Powell (1827), 4 Bing. 230 ; Hatch v. Halo 
(1850), 19 L. J. Q. B. 289. Expld. Boulton v. Reynolds 
(1859), 2 E. & E. 369. Rdd. Six Carpenters* Case (1610), 
8 Co. Rep. 146 a ; Wingfield v . Bell (1615), Cro. Jac. 
377 : Manby v. Scott (1662), O. Bridg. 229 ; Ayre v. 
Rushton (1673), Freom. K. B. 339 ; Twinning v. Stephens 
(1680), Freem. K. B. 527 ; Baker v. Johnson (1729), 1 
Bam. K. B. 309 ; Evans v. Elliott (1836), 2 Har. & W. 
231 ; Ladd v. Thomas (1840), 12 Ad. & El. 117. 

1834, .] — Jennings v. Cousins (1630), 

Litt. 355 ; Het. 165 ; 124 E. R. 282. 

Annotations : — Reid. Ayrc v. Rushton (1673), Freem. K. B. 
339 ; Twinning v. Stephens (1680), Freem. K. B. 527. 


1835. _ -Upon a distress for damage 

feasant, tender of amends must be made before 
the impounding. A tender of amends before 
action brought by virtue of Statute of Limitation, 
1623 (c. 16), is not pleadable in replevin. — Ayre v. 
Rushton (1673), 1 Freem. K. B. 339 ; 89 E. R. 
252 ; sub nom. Ajer v. Rushton, 3 Keb. 190. 

1830 . When in private pound.]— 

Where cattle distrained damage feasant were in 
a private pound, & the distrainor admitted they 
were about to be forwarded to a public pound : — 
Held : a tender of amends made while they were 
in the private pound was not too late. — Browne 
v. Poweli, (1827), 4 Bing. 230 ; 12 Moore, C. P. 
454 ; 5 L. J. O. S. C. P. 159 ; 130 E. R. 757. 

Annotations : — Consd. Green v. Duckett (1883), 11 Q. B. D. 

275. Retd. Gulliver v. Cosons (1845), 1 C. B. 788. 

1837. .] — Where an animal dis- 

trained as damage feasant is impounded on 
private premises, & not in a common pound, a 
subsequent tender of sufficient compensation for 
the damage actually done is good ; & if the dis- 
trainor, by demanding an excessive sum for 
damages as the condition of his release of the 
animal obtains payment of such sum from the 
owner, such payment is not voluntary, & the sum 
paid may be recovered in an action for money had 
& received. — Green v. Duckett (1883), 11 Q. B. D 
275 ; 52 L. J. Q. B. 435 ; 48 L. T. 077 ; 47 J. P. 
487 ; 31 W. R. 607, 1). C. 

1838 . Whether action for detaining cattle 

maintainable.] — An action on the case will not lie 
for detaining cattle distrained <fc impounded, 
where a tender of amends was not made till aftor 
the impounding. Setnble : such an action could 
not be supported, even if the tender of amends 
had been made before the impounding ; as the 
proper mode to try the validity of a distress is 
by action of replevin or trespass. — Ansoomb v. 
Shore (1808), 1 Camp. 285, N. P. ; subsequent 
proceedings, 1 Taunt. 261. 

Annotations : — Expld. Gulliver v. Cosons (1815), 1 C. B. 788. 

Reid. Sheriff v. James (1823), 8 Moore, O. 1*. 334 ; Evans 

v. Elliott (1836), 2 Har. & W. 231 ; Ladd v. Thomas 

(1840), 12 Ad. & El. 117. Mentd. Pearce v. Lodge (1820), 

12 Moore, C. P. 50. 

1839. .] — An action on the case does 

not lie for detaining cattle distrained damago 
feasant where tender of sufficient amends was 
ma.de after the cattle had been impounded. — 
Sheriff v. James (1823), 1 Bing. 341 ; 8 Moore, 
0. P. 331 ; 130 E. R. 138 ; sub nom. Shirreff 
v. James, 2 L. J. O. S. 0. P. 5. 

Annotations : — Reid. Ladd v. Thomas (1840), 12 Ad. & El. 

117. Mentd. Gulliver v. Cosens (1845), 14 L. J. C. P. 215. 

1840. .] — Where cattle are distrained 

as damage feasant & impounded, & the owner 
after the impounding tenders amends, such 
tender is too late to enable him to maintain detinue 
for the recovery of the cattle. — Singleton v. 
Williamson (1862), 7 H. & N. 747 ; 31 L. J. Ex. 
287 ; 5 L. T. 045 ; 26 J. P. 231 ; 8 Jur. N. S. 157 ; 
10 W. R. 301 ; 158 E. R. 670. 

1841. Before impounding — Action for detaining 
cattle not maintainable.] — Anscomb v. Shore, No. 
1838, ante. 

1842. & before distress — Replevin or tres- 

pass maintainable.] — Where cattle are distrained 


horse had been stolon, prosecuted the 
thief to conviction, & obtained un 
order under Vic. No. 17, s. 413, for its 
restitution to him. The horse after 
being stolen, & before being recovered 
by the police, was impounded for tres- 

f ass, Sc regularly sold to pltf. under 
mpounding Act. In an action of 
trover in a district ct., a verdict was 
Biyen for deft. On appeal : — Held : 
pltf. had obtained an indefeasible title 


under Impounding Act as against the 
original owner ; & that the order of 
restitution was a nullity, os deft, was 
not, at the time the order was made, 
the owner of the horse. — Emblem v. 
McRae (1888), 9 N. S. W. L. K. 182 ; 
4 N. S. W. W. N. 125.— AUS. 

PART VII. SECT. 8, SUB-SECT. 2.— A. 
1888 i. After impounding — Whether 


action for detaining cattle maintainable. J 
— When an animal found wandering is 
put into pound, the owner cannot 
claim without having offered previously 
to pay the fine & the damages in- 
curred, & without renewing the offer 
& depositing the money in ct. if ho 
proceeds for recovery. — Bho8SF.au v. 
Bkosseau (1885), M. L. li. 1 S. O. 
307 ; 8 L. N. 226.— CAN. 
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Sect. 8. — Proceedings between seizure and satis- 
faction : Sub-sect. 2, A., B. 6c C. Sects . 9, 10, 
11 6c 12.] 

as damage feasant, the owner cannot, without 
tendering amends, pay, under protest, an excessive 
sum demanded for damage, & recover the amount 
as money had & received to his use. If a sufficient 
tender is made before the distress, the remedy is 
replevin or trespass ; if after the distress, & before 
the impounding, detinue. — Gulliver v. Cosens 
(1845), 1 C. B. 788 ; 14 L. J. C. P. 215 ; 5 L. T. O. S. 
199; 9Jur. 600; 135 E. R. 753. 

Annotations : — Consd. Glynn v. Thomas (1856), 11 Exch. 
870 ; Singleton r. Williamson (1862), 7 H. & N. 747. 
Expld. Maskoll v. Homer, [19151 3 K. B. 106. Retd. Fell 
v. Whittaker (1871), L. H. 7 Q. B. 120 ; Green v. Duckett 
(1883), 52 L. J. Q. B. 435. Mentd. British Empire 
Shipping Co. v. Somes (1858), 4 Jur. N. S. 893. 

1843. After distress — Action for detinue.]— 

Gulliver v. Cosens, No. 1842, ante. 

B. To Whom Made. 

1844. To bailiff — Insufficient.] — Pilkington’s 
Case, No. 1833, ante. 


mixed with his flock, & he could not sever them. — 
Jennyngs v. Playstowe (1020), Cro. Jae. 508 ; 
79 E. R. 480 ; sub nom . Genings v. Plaisto, 
Palm. 122. 

1849. .] — Cotsworth v . Betison, 

No. 1044, ante . 

1850. What constitutes — Retaking of cattle to 
owner’s land before Impounding — After abandon- 
ment of the distress.] — Pltf. distrained deft.’s cattle, 
damage feasant, & went to apprise him of the 
circumstance, leaving the cattle in a close of deft., 
where they remained half an hour. On pltf.’s 
return he drove the cattle from deft.’s close, to 
his own yard, whence they were liberated by 
deft. : — Held : this was not a rescue ; as the leaving 
cattle in deft.’s close was an abandonment of the 
distress. — Knowles v. Blake (1829), 5 Bing. 499 ; 
3 Moo. & P. 214 ; 7 L. J. O. S. C. P. 228 ; 130 
E. R. 1154. 

1851. Not indictable offence.] — R. v. Brad- 
shaw, No. 1413, ante. 

See , also , Part II., Sect. 18, ante. 


C. Payment of Excessive Sum demanded 

Damages. 

1845. Whether recoverable in action for money 
had & received.]— G reen v. Duckett, No. 1837, 
ante. 

1846. .] — An action for money had & 

received does not lie to recover back money paid 
for the release of cattle damage feasant though the 
distress was wrongful. — L indon v. IIooper (1770), 
1 Cowp. 414 ; 98 E. R. 1100. 

Annotations : — Expld. Bennett v. Francis (1801), 2 Bos. & P, 
550 ; Hills r. Street (1828), 5 Bing. 37. Consd. Newsome 
v. Graham (1829), 10 B. & V. 234. Expld. De Cadaval 
v. Collin a (1836), 5 L. J. K. B. 171. Consd. Ashmole r. 
Wain wrlght (1842), 2 Q. B. 837. Folld. Gulliver r. 
Cosons (1845), 1 C. B. 788. Expld. Maskoll v. Horner, 
11915J 3 K. B. 106. Refd. Anscomb v. Shore (1808), 1 
Camp. 285 ; Claranco v. Marshall (1834), 2 Cr. & M. 495 ; 
Skeate v. Boale (1841). 11 Ad. & El. 983 ; Wakeileld v. 
Newhon (1844), 6 Q. B. 276 ; Kearns v . Durell (1848), 6 
C. B. 596 ; Glynn r. Thomas (1856), 1 1 Exch. 870. Mentd. 
Cowno v. Ganuent (1834), 1 Bing. N. C. 318; Clam v. 
Lamb (1875), L. R. 10 C. V. 334. 

1847. .] — Gulliver v. Cosens, No. 1842, 

ante. 


Sect. 9.— RESCUE OF DISTRESS. 

1848. Justification — Where distress wrongful — 
Inseparability from other animals damage feasant 
—-Not valid.] — If sheep be taken wrongfully by 
distress, the owner in rescuing them cannot justify 
rescuing also the sheep of another which might 
be damage feasant, under a suggestion that they 


Sect. 10.— ABUSE OF DISTRESS. 

1852. When tortious ab initio — Taking outside 
county — Sale & conversion.] — Pled all v. Knap 
(1581), 1 And. 05 ; 123 E. R. 350. 

1853. Using distress — Without necessity — 

Or benefit to owner.] — Bagshawe v. Goward 
(1007), Cro. Jac. 147 ; Yelv. 90 ; Noy, 119 ; 79 
E. R. 129. 

Annotations : — Refd. Lawton v. Ward (1696), 1 Ld. Itaym. 
75 ; Gates v. Bayley (1766), 2 Wils. 313 ; Dye v. Leather- 
dale & Simpson (1769), 3 Wils. 20; Sayre v. Itochford 
(1777), 2 Win. Bl. 1165. Mentd. Vaspor v. Edwards 
(1701), 12 Mod. Hep. 658 ; R. v. Cotton (1751), Hark. 
112; Atkinson r. Teasdale (1772), 2 Wm. Bl. 817; 
Clark v. Gilbert (1835), 2 Scott, 520. 

1854. .] — Agar v. Lisle (1013), 1 

Brownl. 5 ; Hob. 187 ; Hut. 10 ; 123 E. R. 029. 

1855. Pleading.] — To a justification by distress 
pltf. may reply an abuse, & it is no departure. — 
Gargrave v. Smith (1091), 1 Salk. 221 ; 91 E. R. 
190. 

A nnotations : — Apld. Gates v. Bayley (1766), 2 Wils. 313. 
Apprvd. Dye v. Leatherdale & Simpson (1769), 3 Wils. 20. 
Refd. Ellis v. Itowles (1750), Willes, 638. 

1856. .] — Trespass for impounding cattle, 

& keeping them so close that one died. Justifica- 
tion for damage feasant, the dying of the beast 
was only gravamen, & need not be answered in 
trespass. — Gates v. Bayley (1706), 2 Wils. 313 ; 
95 E. R. 830. 

Annotations : — Apprvd. Dye r. Leatherhead & Simpson 
(1769), 3 Wils. 20. Refd. Scott v. Shepherd (1773), 2 
Wm. Bl. 892 ; Curlewls v. Laurie (1848), 11 L. T. O. S. 308. 


PART VII. SECT. 8, SUB-SECT 2.— C. 

». WhetJier recoverable in action for 
money had' <£' received — Paid under 
protest. 1 — Where animals are dis- 
trained damage feasant & impounded & 
•excessive damages are under protest 

f »aid to tho pound -keeper before re- 
oase, who pays them to the dis- 
trainor, tho owner can recover the 
excess against tho distrainor as money 
bad & received. — Campbell v. Hal- 
verson, [1919J 3 W. W. It. 657.— CAN. 

1845 I. .1 — When a pound- 

master charges in excess of pound fees 
•chargeable & hands such excess to tho 
impounder tho latter is liable to tho 
•owner of the stock on the principle 
that the person is not entitled to enrich 
himself at the expense of another. — 
GROBLEB V . OOSTHUIZEN, 11918] 
«0. P. D. 75.— S. AF. 

PART VII. SECT. 9. 

1849 I. Justification — Where distress 


wrongful.] — Pltfs., trustees of a com- 
mon, prosecuted deft, under Im- 
pounding Act (29 Vic. No. 2), s. 33, 
for rescue of horses seized for the 
purpose of being impounded. The 
complaint having been dismissed on 
the ground that deft., as a carrier, was 
entitled to graze his horses on tho 
common. Pltfs. then brought an 
action in a district ct. for rescue, 
trespass to common under the Act, & 
trespass to land, hut were nonsuited 
on the ground that the cause of action 
was res judicata. On appeal : — Held : 
the judge’s decision was right. — 
Barclay t?. Whyte Hong (1882), 
3 N. S. W. L. It. 119.— A US. 

t. What constit tifes.l — To consti- 
tute 44 pound breach ” there must be 
a criminal intention. To constitute a 
44 rescue " from a pound there must be 
something amounting to a breach of 
tho peace, or likely to provoke a breach 
of the peace, & a taking in the presence 


of the keeper. — Lodge v. Rowe 
(1875), 1 V. L. R. 65.— AUS. 

a. Not indictable — Information under 
Impounding Act , 1865 (No. 2), s. 33. J 
— A prisoner was convicted on an 
information, framed apparently under 
the above sect, for rescuing animals 
impounded damage feasant & was fined 
£20 with imprisonment until paid : — 
Held : the sect, did not create any 
indictable offence & the prisoner must 
be discharged. — R. i\ Colwell (1868), 
7 N. S. W. S. C. R. 404.— AUS. 

b. .] — A breach of tho 

above sect, is an offence punishable on 
summary conviction, Sc an information 
under that sect, is a criminal proceeding 
within the meaning of 16 Vie., No. 14, 
s. 3, & deft, is not competent to give 
evidence in his own behalf. — Ex p. 
Kellktt (1878), 1 N. S. W. S. C. ft. 
N. S. 148.— AUS. 
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1857. .] — Trover for several deer. Plea, 

as to the conversion of one deer, that it was 
wrongfully on deft.’s close doing damage ; where- 
fore deft, seized it as a distress ; which seizing is 
the same conversion, etc. : — Held: (1) the plea 
was good without the formal commencement of 
actionem non , or prayer of judgment ; (2) it suffi- 
ciently confessed a conversion in fact, & was not 
bad as amounting to the plea of not guilty, or as 
an argumentative denial of pltf.’s possession ; it 
was unnecessary to allege how deft, disposed of 
the distress. 

Serrible : that if the conversion, relied on by 
pltf., was not the seizure, but a subsequent abuse 
of the distress, he must show it in reply to the 
plea. — Weeding v. Aldrich (1839), 9 Ad. & El. 
861 ; 1 Per. & Dav. 657 ; 8L. J. Q. B. 119 ; 112 
E. K. 1440. 

Annotations: — As to (1) Apld. Hatton v. Davis (1841), 1 
Q. B. 496. As to (2) Refd. Unwin v . St. Quintin (1843), 
12 L. J. Ex. 209 ; Needham v. Rawbone (1844), 9 Jur. 274. 
Generally , Mentd. White v. Teale (1840), 9 L. J. Q. B. 377. 


Sect. 11. — SECOND DISTRESS. 

1858. Not permissible — After escape or death — 
— Of first distress.] — Anon. (1700), No. 903, ante . 


Sect. 12. — REMEDIES. 

1859. Of owner — General rule.] — Lindon v. 
Hooper, No. 1840, ante . 

1860. Action for trespass — Inclusion of 

plea of conversion.] — Declaration in trespass for 


taking pltf.’s hog. Plea that defts. took the hog 
damage feasant & impounded it. Replication that 
after the taking & impounding defts. converted the 
hog to their own use. Demurrer to replication. 
Converting pltf.’s hog to defts.’ use is only aggrava- 
tion in an action of trespass for taking the hog 
& is not answered by the general issue. — D ye v. 
Leatherdale & Simpson (1769), 3 Wils. 20 ; 95 
E. R. 910. 

Annotations: — Mentd. Taylor v. Colo (1789), 3 Term Rep. 

292 ; Shorland v. Govott (1826), 5 B. & C. 485 ; Lucas v. 

N ockells (1833), 10 Bing. 157. 

Effect of tender of amends.] — See Sect. 8, 

sub-sect. 2, A., ante . 

Payment of excessive sum demanded as 

damages.] — See Sect. 8, sub-sect. 2, C., ante. 

1861. Of distrainor— Effect of distraining — Bars 
action for trespass.] — A pony belonging to deft, 
having got into pltf.’s field & kicked a horse 
belonging to him, pltf. seized the pony & refused 
to give it back to deft, unless he paid for the injury 
inflicted on pltf.’s horse. Deft, having refused to 
pay the amount demanded, pltf. detained the 
pony & sued him for the injury caused by deft.’s 
pony galloping over his field, for the damage 
caused to his horse, for veterinary expenses in- 
curred, & for the keep of the pony : — Held : pltf., 
having elected to seize & impound deft.’s pony, 
could not recover damages for the injury caused 
either to his freehold or to his horse. — Bodkn v. 
Roscoe, T1894] j Q. B. 008 ; 58 J. P. 308 ; 42 
W. R. 445 ; sub nom . Roscoe v. Boden, 03 
L. J. Q. B. 707 ; 70 L. T. 450 ; 10 T. L. R. 317 ; 
38 Sol. Jo. 291 ; 10 R. 173, D. 0. 

For escape of distress.] — See Sect. 8, sub- 
sect. 1, F., ante. 


PART VII. SECT. 12. 

c. Of owner — Where trespass rates 
fixed — Jttetum of cattle to owner — 
Whether condition lirecedent to award of 
damages.] — Where trespass rates have 
been fixed under Pounds Act, 1915, 
the restoration of impounded cattle to 
their owner is not a condition precedent 
to an award of damages for trespass by 
Justices under Justices Act, 1915, 
s. 64 (4 ). — Chrozier v. Bktiiune, 
11919] V. L. R. 304.— AUS. 

d. By replevin — For unlaw- 

ful impounding.] — Sheep which were 
impounded were grazing upon an open 
common with tho consent of the owner 
thereof, Sc were being herded by a boy 
in charge of them with a view to driv- 
ing them home, when they were taken 

S ossession of by two constables, against 
tie boy’s remonstrance : — Held : tbo 
sheep wero not “ running at large,” 
in contravention of a bye-law of the 
municipality on the subject, & tho 
constables were liable in replevin for 
impounding them ; but that replevin 
would not lie against the pound- 
keeper. — IRBOTTSON V. HENRY (1885), 
8 O. R. 625.— CAN. 

• - Action for damages — When 

previous tender necessary — Costs.] — In 
an action for damages for the un- 
lawful seizure & detention of cattlo 
defts. were the acting pound-keeper, 
employed by tho pound-keeper, Sc the 
person on whose land the animals were 


alleged to havo been trespassing : — 
Held : tho cattle must be returned to 
pltf., but since tho action against the 
representative of the pound -keeper was 
for unlawful detention Sc, as such 
representative, ho could not have given 
up tho cattle without being paid the 
damages demanded, which pltf. was 
hold to havo been justified in refusing 
to pay as they were exorbitant, he was 
held entitled to his costs against pltf., 
hut as the whole cause of litigation web 
the other deft.’s exorbitant claim for 
damages, such costs were included in 
the costs given pltf. against such other 
deft. — M cCrae v. Lyons, 119211 2 
W. W. R. 490 ; 14 Saak. L. R. 268.— 
CAN. 

f. Whether action at 

common law barred by statutory remedy.] 
— Where a magistrate has dismissed a 
complaint made under Impounding 
Act, 1908, ss. 9, 10, asking for damages 
for illegal impounding of cattle the 
person complaining is estopped, on 
the ground of res judicata , from suing 
civilly for such damages. — Banks v. 
Wilson (1910), 29 N. Z. L. It. 832.— 
N.Z. 

g. Whether barred by 

securing conviction for wrongful im- 
pounding .] — Justices convicted I*, on 
a summons by C. for having impounded 
C.’s sheep in a pound which was not 
the nearest pound to tho place where 
the sheep were found trespassing : — 


Held : the conviction was not a bar to 
a civil action for injury which tho 
sheep sustained in being driven to a 
more distant pound. — C arroll t\ 
Parks (1913), 47 I. L. T. 88.— IR. 

h. Of distrainor — Whether limited 
by Cattle Trespass , Fencing <t> Im- 
pounding Act , 1882 (No. 7).] — In an 
action in a local ct., pltf. alleged that 
defts.’ horses had trespassed on his 
land & damaged his crops, & that upon 
his impounding tho horses on the land 
defts. broke & entered on his land & 
rescued the horses. Sc in doing so 
caused pltf.’s horses to take fright Sc 
escape, &; that he was put to loss of 
time in recovering them Sc lost his 
recourse against defts.’ ho isos 8c suf- 
fered damage : — Held : tho claim was 
within tho Jurisdiction of tho local ct. 
& pltf.’s right to proceed in that ct. was 
not affected by the fact that certain 
limited remedies by proceedings before 
justices were created by above Act. — 
Lima v. Schorer (1911), 13 W. A. L. R. 
170.— AUS. 

k. Against pound-keeper — For 

releasing cattle.] — An attachment will 
not ho granted at the instance of a 
receiver, against a pound -keeper for 
releasing cattle, as fast as the receiver, 
who distrained deft., impounded them. 
The receiver’s remedy is at law. — 
Wolseley v . Southwell (1829), 
2 Ir. L. Kec. 1st ser. 209. — IR. 


J. — VOL. XVIII. 


G G 
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Part VIII. — Distress 

Sect. 1. — AGAINST OVERSEERS. 

1862. In respect of rates — Refusal to pay balance 
in hand — Suspension of warrant to ascertain correct 
balance — Liability for subsequent execution.] — 

Two justices allowed the accounts of overseers 
going out of office. By a subsequent warrant, 
reciting that on the accounts a certain balance 
appeared to be in the hands of one of the overseers, 
which he had neglected & refused to pay, they 
required the succeeding overseers to distrain for 
the balance on his goods, under 50 Geo. 3, c. 49, 
s. 1. Afterwards, a doubt being raised whether 
the balance was correctly ascertained, they signed 
an order to the overseers to suspend, & not execute, 
the warrant of distress. This was delivered to 
one of the overseers, who nevertheless distrained. 
An action of trespass being brought against him : — 
Held: (1) the justices had no power to suspend 
the order on account of a doubt as to the correct- 
ness of the balance ; (2) deft, was acting under a 
legal warrant &, was entitled to a demand of a 
copy of the warrant, under Constables Protection 
Act. 1750 (c. 44), s. 0. 

(3) Qu. : whether the justices who issued the 
warrant could have suspended it under any cir- 
cumstances, as, for instance, upon discovering 
that the balance had been paid before the warrant 
was signed. — Barons v. Luscomre (1835), 3 Ad. 
& El. 589 ; 4 L. J. M. C. 109 ; 111 E. 11. 537. 

Annotations : — As to (3) Reid. It. v. Cross man. Ex p. Ohet- 

wynd (1908), 98 L. T. 700. Generally , Mentd. It. v. 

Brisby (1849), T. & M. 109. 

1863. What must be set out In war- 

rant.] — A warrant of distress against an overseer 
for not paying over liis balance in hand, must 
distinctly set out the summons, the hearing before 
the magistrate, & the refusal to pay ; & if it does 
not do so, it is bad ; & persons granting & 

executing it will be liable in an action of trespass. 
— Harris v. Stuart (1837), 7 C. & P. 779. 

1864. Disobedience to order to contribute — 

Absence of legal obligation to pay.] — Poor Law 
Comrs. in 1837, by an order, directed nine parishes, 
townships & places, to be formed into a union, to 
be called the P. Union, for the administration of 
the law for the relief of the poor. In the margin 
of the order were enumerated eleven townships : 
first, B. ; second, D., etc., & the Comrs. ordered 
that a board should be constituted according to 
Poor I ^aw Amendment Act, 1834 (c. 76), fourteen 
to be the number of guardians, three for B., two 
for D., etc., treating them as separate townships. 
They then directed them to contribute to a common 
fund, for the purpose of providing a workhouse, 
etc., & afterwards fixed the proportions payable 
by each township or place. In 1848, the chairman 
& guardians of the union made an order on pltf. 
& three others, as overseers of the parish of D.-cum- 
B., treating the two as one township, for payment 
of £500 by way of contribution towards the relief 
of the poor, etc. This order having been dis- 
obeyed, defts., who were magistrates, issued their 
summons to pltf. & the other overseers, as over- 
seers of D.-cum-B., & afterwards issued a warrant 
of distress, under which pltf.’s goods were taken. 
In an action of trespass against defts. for a seizure 
of pltf.’s goods under this warrant : — Held : Poor 
Bate Act, 1839 (c. 84), s. 1, gave to the magistrates 
a power similar to that exercised by them in 
enforcing a legal poor rate ; but, in the absence 
of a legal obligation to pay the contribution by the 


for other Purposes. 

party whose goods had been seized, the magis- 
trates had acted without jurisdiction & were 
liable. — Newbould v. Coltman (1851), 6 Exch. 
189 ; 20 L. J. M. C. 149 ; 16 L. T. O. S. 488 ; 15 
J. P. 372 ; 155 E. R. 508. 

Annotations : — Raid* Pedlcy t?. Davis (1861), 10 C. B. N. 8. 

492. Mentd. Brushfleld r. Baynton (1869), 33 L. T. O. 8. 

145. 

Sum debited to overseers in accounts 

— Certified correct by auditor — Appeal pending 
before Poor Law Board.] — The ct. refused to make 
absolute a rule calling upon justices to show cause 
why they should not issue their warrant for a sum 
of money placed to the debit of overseers in their 
accounts, & certified as correct by the poor-law 
auditor, in a case in which there was an appeal 
pending before the Poor Law Board. — ft. v. 
Denbigh JJ. (1859), 33 L. T. O. S. 145; 23 
J. P. Jo. 259. 

1888 . Payment by overseers upon valuation 

subsequently reduced — Right to be credited with 
amount overpaid — Refusal to pay on subsequent 
precepts.] — The overseers of the town of B. paid 
the guardians of T. Union contributions to rates 
on the basis of a valuation list afterwards found 
by arbn. to have been excessive. On the overseers 
refusing to pay the amount of two subsequent 
precepts issued by the guardians on the ground 
that they had already paid too mucli on the 
excessive valuation list & were entitled to be 
credited with the surplus, the guardians applied 
to justices for a distraint-warrant to enforce their 
precepts. The justices refused to grant the war- 
rant : — Held: (1) the justices had a discretion 
as to granting the warrant, & had exercised it 
properly ; (2) the overseers were entitled to be 
credited on the precepts now in question with the 
amounts previously overpaid under the incorrect 
valuation list. — Tynemouth Union Guardians 
v. Backworth Overseers (1888), 57 L. J. M. C. 
53 ; 59 L. T. 178 ; 52 J. P. 357 ; 4 T. L. R. 492, 
D. O. 

Annotations: — As to (1) Refd. R. v . Gillespie (1903), 73 

L. J. K. B. 106. Generally , Refd. It. v. Bermondsey B. C., 

Exp . Bermondsey Grdns. (1908), 99 L. T. 14. 

1867. Payment of rate upon parish — Partly 

within & partly without borough — Liability of 
magistrates for wrongful issue of warrant.] — (1) 

Municipal Corporation Act, 1835 (c. 76), s. 92, 
which adopts, with respect to the borough rate, 
the provisions of the County Rate Act, 1814 
(c. 51), gives to the magistrates of a borough no 
power of enforcing the payment of a rate made 
upon parishes partly within & partly without 
such borough. 

(2) Action of trespass being brought against the 
mayor of a borough for signing a warrant of dis- 
tress upon the goods of an overseer of such parish 
for a borough rate, made before the passing of 
1 Viet. c. 81 : — Held : maintainable. — Fernley 
v. Worthington (1840), 1 Man. & G. 491 ; 1 
Scott, N. R. 432 ; 10 L. J. M. C. 81 ; 133 E. R. 
425 ; sub nom . Fearnley v. Worthington, 4 
Jur. 918. 

Annotations: — As to (2) Refd. Wilkinson v. Gray (1844), 9 

J. P. 71. Genera Uy, Refd. Cobb v. Allan (1846), 16 

L. J. Q. B. 397. 

See, further , Rates & Rating. 

1868. Disallowance by auditor — Production of 
auditor’s appointment.] — R. v. Brecknockshire 
JJ. (1857), 7 E. & B. 951, n. ; 29 L. T. O. S. 126 ; 
21 J. P. Jo. 356 ; 119 E. R. 1500. 
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Part VIII. — Distress for other Purposes. 


1869. Inquiry into validity o!.] — A magis- 
trate to whom application is made for a distress 
warrant for a sum of money disallowed by the 
poor-law auditor, has no jurisdiction to decide as 
to the legality of the disallowance, but is bound to 
issue his warrant. — R. v. Finnis (1859), 1 E. & E. 
935 ; 28 L. J. M. 0. 201 ; 33 L. T. O. S. 146 ; 23 
J. P. 692 ; 5 Jur. N. S. 791 ; 120 E. R. 1162. 

Annotations: — Folld. K. v. Hertfordshire JJ. (1873), 38 

J. P. 87. Refd. R. v . Denbigh JJ. (1859), 33 L. T. O. S. 

145. 

1870. .]— j-When a poor law auditor 

has certified a sum in the overseers’ collecting 
book to be due by them A he seeks to enforce 
payment before justices under Poor Law Audit 
Act, 1848 (c. 91), s. 9, the treasurer’s certificate 
that the sum was not paid is only primd facie 
evidence, & the justices may hear evidence that 
the overseer had paid part of the sum subse- 
quently A, if satisfied, should only issue the 
distress warrant for the balance unpaid. — R. v. 
Hertfordshire JJ. (1873), 38 J. P. 87. 

1871. Cost of maintenance of pauper — Suspension 
of order of removal — Enquiry into validity of order.] 
— An order of removal was made A suspended in 
1841. In Oct. 1852, the pauper being dead, the 
suspension was taken off, A an order for the costs 
of maintenance during the whole period of the 
suspension, exceeding £20, was made, against 
which there was no appeal. In Feb. 1853, an 
application was made for a distress warrant, which 
was resisted on the ground that it had been recently 
discovered that the pauper had resided for five 
years in the removing parish, A that the costs of 
maintenance, subsequent to the passing of Poor 
Law Amendment Act, 1847 (e. 110), were charge- 
able to the common fund of the union, A not to 
the parish of settlement. The justice, on this 
ground, refused to issue the warrant: — Held: he 
was bound to' do so, as the objection should have 
been taken by appeal, when the amount of costs 
might have been reduced by the sessions. — He 
Williams (1853), 2 E. A B. 84 ; 17 Jur. 763 ; 
sub nom. Ex p. Williams, 22 L. J. M. C. 125. 
Annotation : — Apld. R. v. Higginson (1862), 2 B. & 8. 471. 

1872. .] — Upon an application 

under Poor Removal Act, 1794 (c. 101), s. 2, for 
a warrant of distress to levy the charges incurred 
by the suspension of an order of removal, the 
justice cannot inquire into the merits of the order 
directing payment, but is bound to enforce it by 
issuing his warrant. This holds even where, by 
reason of the amount ordered to be paid not 
exceeding £20, there is no appeal against the order. 
— R. v. Higginson (1862), 2 B. & 8. 471 ; 31 
L. J. M. C. 189 ; 8 Jur. N. S. 1176 ; 121 E. R. 
1148 ; sub nom . R. v. North Riding of York- 
shire J J., 6 L. T. 351 ; 26 J. P. 629. 

See, further, Poor Law. 

1873. Costs of proceedings — Non-repair of high- 
ways — Order directing repair & for payment of 
costs — Magistrates exceeding jurisdiction.] — One 

of defts., who were magistrates having received 
information on oath, that a certain turnpike road 
was out of repair, summoned the surveyor of the 
road, under 5 & 6 Will. 4, c. 50, s. 94, to appear at 
a special sessions. At that sessions the two 
defts. ordered A. to view the road, A report thereon 
to them at another special sessions. A. having 
reported at the latter sessions, where defts* were 
present, that the road was out of repair, defts. 


ordered the surveyor to repair it within six weeks, 
& at the same time ordered him, under 18 Geo. 3, 
c. 19, s. 1, to pay £2 3$. as costs. The surveyor 
having refused to pay this sum, A his goods 
having been taken as a distress by warrant from 
defts., he replevied them, A brought the present 
action of replevin : — Held : (1 ) a single magistrate 
had no authority, under 5 A 6 Will. 4, c. 50, s. 94, 
to summon the surveyor of turnpike roads ; 
(2) defts. could not inflict costs under the statute 
18 Gen. 3, c. 19, s. 1 ; (3) defts. were not justified 
in inflicting costs upon pltf., since, not having 
disobeyed the order of the justices, he had not 
committed any offence ; (4) an action of replevin 
would lie against defts. — George v. Chambers 
(1843), 2 Dowl. N. 8. 783 ; 11 M. A W. 149 ; 12 
L. J. M. 0. 94 ; 7 J. P. 79 ; 7 Jur. 836 ; 152 E. R. 
752. 

Annotations: — As to (1) Retd. It. v. Tr afford & Lancashire 
JJ. (1856), 2 Jur. N. S. 399 ; llhymnoy Ity. v. Price (1867), 
16 L. T. 394. As to ( 4) Retd. Allen v. Sharp (1848), 2 
Exch. 352: Jones v. Johnson (1850), 5 Exch. 862. 
Generally, Retd. Mellor v. Leather (18.53), 1 E. & B. 619 ; 
It. v. St. Albans JJ. (1853), 22 L. J. M. O. 142 ; Pease v. 
Chaytor (1863), 3 B. & S. 620. 

1874. Indictment under Highway Act, 

1835 (c. 50), s. 95.] — At the hearing of an informa- 
tion against a township for non- repair of a highway, 
the surveyor, on behalf of the township, denied 
the obligation to repair, whereupon the justices 
ordered an indictment to bo preferred at the 
quarter sessions, under above sect. The indict- 
ment was preferred against the township, A a 
verdict of guilty recorded, A the justices made an 
order for the payment of the prosecutor’s costs 
out of the highway -rate. The overseers neglected 
to pay the costs : — Held : sect. 103 did not 
authorise the justices to issue their warrant of 
distress against the goods of the overseers for 
such neglect to pay the costs. — It. v. Flintshire 
JJ. (1854), 2 C. L. It. 878 ; 22 L. T. O. 8. 281. 

See, further , Highways. 


Sect. 2.— CHARGES DUE TO PUBLIC SUPPLY 

COMPANIES. 

Electric Lighting & Power.] — See Gasworks 
Clauses Act, 1871 (c. 41), s. 40; Electric Lighting 
Act, 1882 (c. 56), s. 12 ; Electric Lighting. 

1875. Gas — Statutory power to distrain for 
charges — Granting of warrant judicial act — Neces- 
sity lor previous summons.] — An Act, incorporat- 
ing a gas co., enacts, that in case any party who 
shall contract with the co. for gas, shall neglect, 
after ten days after demand made, to pay the gas 
rents, such rents may be recovered by the co. by 
warrant under the hand A seal of a justice of the 
peace, A that it shall be lawlul for the co., with 
such warrant, to levy the sums so due A owing 
as aforesaid by distress A sale: — Held: (1) the 
granting of the warrant was a judicial A not 
merely a ministerial act, A a magistrate could not 
issue a warrant without a previous summons ; 
(2) although an officer executing such a warrant 
might justify under it, yet the co. who procured 
the warrant, A interfered in the execution of it, 
could not. Semble : (3) in no case can a magis- 
trate issue a warrant of distress in the nature of 
an execution, without previously summoning the 
party whose goods are to be distrained, in order 

rights wholly statutory, they must bo 
strictly construed. — Smokler v. Win- 
nipeg Electric Hy. Co., [1923] 3 
W. W. It. 241 ; 33 Man. L. R. 378.— 
CAN. 


PART VIII. SECT. 2. 

1. Gas — Statutory power to distrain 
for charges — Must he strictly con- 
strued .] — A coTpn. supplying gas to the 
inhabitants of a city has not necessarily 


rights of distress for unpaid gas accounts 
similar to the rights of a landlord for 
unpaid rent. The rights of the oorpn. 
must be sought in the statute under 
which it is Incorporated, &, being new 
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Sect, 2. — Charges due to public supply companies, 
t, 3, 4 <&5.] 

that he may have an opportunity of being heard ; 
(4) 27 Geo. 2, c. 20, s. 1, which enacts, that in all 
cases where any justice of the peace shall be 
required, by any Act of Parliament, to issue a 
warrant of distress for levying any penalty or 
Bum, the justice may by such warrant order the 
goods so to be distrained to be sold within a time 
therein limited, so as such time be not less than 
four or more than eight days, applies only where 
the granting of the warrant is a judicial act. — 
Painter v, Liverpool Gas Co. (1830), 3 Ad. & 
El. 433 : 2 Har. & W. 233 ; 0 Nev. & M. K. B. 
736 ; 5 L. J. M. C. 108 ; 111 E. R. 478. 

Annotations : — A a to ( 1 ) Apld. Hammond v. Bendyehe (184ft), 

13 Q. B. 860. Reid. Morrell v. Martin (1841), 3 Man. & G. 

681. As to (3) Refd. Re Hammersmith Rent-charge (1849), 

4 Exch. 87 ; Bessell v. Wilson (1863), 20 L. T. O. S. 233. 

Generally, fflentd. Attwood v. Jolliffo (1848), 10 L. T. O. S. 

392 ; Labalmondiere v. Frost (186ft), 5 Jur. N. S. 78ft ; 

Cronmiro v. MaeCoUa (1893), 0 T. L. It. 549. 

1876. Bankruptcy of consumer — 

Company in position of landlord distraining.] — The 

corpn. of W., who were the gas co. for their district, 
were empowered under sect. 44 of their special 
Act to recover from any person any rent or charge 
due to them by him for gas supplied, by the like 
means as landlords are for the time being by law 
allowed to recover rent in arrear. On Nov. 12, 
1883, P., who w as a trader at W., presented a 
petition for liquidation. At that time he was 
indebted to the corpn. of W. for gas supplied to 
him by them. On Nov. 23 a resolution w T as 
passed for liquidation by arrangement, & a trustee 
w r as appointed. On Dec. 14 the corpn. distrained 
for & recovered the amount due from P. for gas 
supplied to him before the liquidation : — Held : 
the corporation, under their special Act, were 
placed with regard to the sum due to them for 
gas in the same position as landlords to whom rent 
was due, and therefore were entitled, as against 
the trustee in liquidation to distrain on the 
debtor’s goods for that amount. — Re Peake, 
Ex p, Harrison (1884), 13 Q. B. D. 753; 53 
L. 3, Ch. 077 ; 51 L. T. 878, 0. A. 

-See Bankruptcy, Vol. I., 
pp. 950-958, Nos. 7843-7845, 7852, 7853. 

1877 , Charges due from company in 

hands of receiver — Priority of gas company over 
debenture holders.] — At the date w T hen a receiver 
was appointed in a debenture-holders’ action 
against a co., the co. owed a sum of money to a 
gas co. for gas supplied, w r hich the receiver refused 
to pay. The debentures were not secured by a 
trust deed & operated only as an equitable cliarge 
on the co.’s property & assets. The gas co. 
obtained, under Gasworks Clauses Act, 1871 
(c. 41), s. 23, & sect. 74 of their special Act, which 
provided that sums payable to the co. might be 
recovered summarily or by action, an order & 
warrant from justices empowering them to levy 
a distress on the co.’s goods & chattels for the 
amount of the debt, & then applied in the deben- 
ture-holders’ action for leave to proceed with the 
distress : — Held : the statutory rights of the gas 
co. overrode the equitable rights of the debenture- 
holders & leave was granted to proceed with the 
distress . — Re Crosbie (Adolphe), Ltd., Johnson 
& Hughes v. Crosbie (Adolphe), Ltd. (1909), 
74 J. P. 25 ; 8 L. G. R. 50. 

.] — See, generally , Gas. 

Water supply.] — See Water Works Clauses Act, 
1847 (c. 17), ss. 08-74 ; 85 ; Metropolitan Water 
Board (Charges) Act, 1907, s. 33 ; Part III., 
Sect. 5, ante. 


Sect. 3.— PAYMENTS DUE BY FRIENDLY 

SOCIETIES. 

See, generally , Friendly Societies. 

1878. Warrant must set out facts necessary to 
give jurisdiction — Refusal by stewards to pay relief 
to member.] — In order to protect justices from 
an action of trespass for issuing a warrant of 
distress, all those facts must appear upon the face 
of the warrant, which are necessary to give 
jurisdiction to the justices in the subject-matter : 
— Held : (1 ) a warrant of justices, under 33 Geo. 3 
(c. 45), s. 15, for distress against the goods of the 
stewards of a friendly society, for refusal by the 
stewards to pay a certain sum alleged to be due 
for relief to an individual, who, upon oath, stated 
himself to be a member, was defective in not 
adjudicating that he was a member, that the sum 
awarded was due, & that the parties against whom 
the warrant issued were the stewards ; (2) the 
ct. would not imply any such adjudication from 
the recital of the information on which the order 
was made, in which any of those facts were 
asserted. — Day v. King (1836), 5 Ad. & El. 359 ; 
2 Har. & W. 178 ; 0 Nev. & M. K. B. 845 ; 5 
L. J. M. C. 130 ; 111 E. R. 1201. 

Annotations : — As to ( 1) Refd. Wilkinson v. Gray (1844), 9 

J. P. 71. Generally, Mentd. R. t’. Toke (1838), 8 Ad. Sc 

El. 227 ; Taylor v, Clomson (1844), 11 Gl. & Fin. 63 0. 

1879. Necessity for summons before issue of 

warrant.] — Under 10 Geo. 4, c. 50, s. 27, power is 
given to settle disputes by arbn. ; & if the arbitra- 
tors by their award direct a sum of money to be 
paid, then, in case of non-payment, one justice is 
required to issue a summons calling on the party 
against whom the award is made to show cause 
why he refuses to pay ; & if no sufficient cause is 
shown, two justices have power to enforce the 
award by distress. Section 28 gives power to two 
justices to hear any complaint, & make an order 
directing what should be paid, & goes on to enact 
“ that they shall proceed to enforce their award 
in the manner hereinbefore directed to be used in 
case of any neglect to comply with the decision 
of the arbitrators appointed under the authority 
of this Act” : — Held: an order of justices under 
sect. 28 is analogous to an award by arbitrators 
under sect. 27 ; & justices cannot proceed to 

enforce their order by distress, without first 
issuing a summons, giving to the party called upon 
to pay, an opportunity of showing why he refuses 
to obey such order. — Hammond v, Bendyshe 
(1849), 13 Q. B. 809 ; 3 New Sess. Cas. 019 ; 18 
L. J. M. C. 219 ; 13 L. T. O. S. 480 ; 13 J. P. 
619 ; 14 Jur. 02 ; 110 E. R. 1495. 


Sect. 4. — RECOVERY OF COSTS. 

Against overseers.] — See Part VIII., Sect. 1, 
ante, 

1880. Incurred in prosecuting appeal — Under 
Highway Act, 1835 (c. 50) — What must be recited 
in warrant.] — Where a distress warrant was 
issued to levy the costs incurred by a party in 
prosecuting an appeal under Highway Act, 1835 
(c. 50), sect. 88, which did not recite any order of 
quarter sessions for payment of such costs, but 
was founded on a subsequent conviction by two 
justices out of sessions for non-payment of such 
costs : — Held : the warrant was illegal, & no 
property passed to the vendee of goods seized & 
sold under it. — Lock v, Sellwood (1841), 1 Q. B. 
730 ; 1 Gal. & Dav. 360, n. ; 113 E. R. 1313. 
Annotation : — Mentd. It. t?. Long (1841), 10 L. J. M. O. 124. 
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Sect. 5.— OTHER CASES. 

1881. Amercement on township for repair of 
Jetty— Individual liability to distress.] — Replevin. 
Cognisance that the owners & occupiers of lands 
within the lordship of M. had immemorially re- 
paired a jetty, which defended the sea coast in 
the lordship & parish of M. ; that, the jetty being 
out of repair, a ct. of sewers was holden & a jury 
impanelled, who presented, finding the prescrip- 
tion as above, & that the owners Sc occupiers 
ought forthwith to repair : that notice was given 
to the owners Sc occupiers to appear at the next 
ct., to plead to the inquisition ; that they appeared 
by L., & pleaded not guilty : that the traverse 
was tried, Sc the owners & occupiers found guilty 
by a jury, who amerced them in £200, which the 
comrs. confirmed, Sc set the amercement on them, 
& respited the levying thereof, of which they had 
notice. At an adjourned ct., it was ordered that, 
unless the owners Sc occupiers repaired witliin 
fourteen days the £200 should be levied. At a 
subsequent ct., the repairs not being proceeded 
with, N. was appointed to demand Sc receive the 
amercement, & afterwards did demand it, but the 
owners Sc occupiers refused to pay. At an 
adjourned ct., the clerk was ordered to give notice 
that, unless the amercement were paid before a 
day named, a warrant would be issued to levy it 
by distress Sc sale ; such notice was given, but the 
owners Sc occupiers did not pay. At a subsequent 
ct., a warrant was made by six comrs. directing 
persons therein mentioned to levy the £200 by 
distress Sc sale of the goods, etc., of the owners & 
occupiers: that pltf., at the time of the pre- 
sentment Sc thence to the time when, etc., was an 
owner Sc occupier ; that deft, by virtue of the 
warrant demanded the £200 of him, &, on his 
refusal, the jetty being still unrepaired, deft., as 


a constable mentioned in the warrant & bailiff 
of the commissioners, well acknowledged, etc.: — 
Held : a good cognisance, for that the amercement 
might be on the owners & occupiers of the lordship 
generally, yet the levy on the individual, &, 
whether a sale was justifiable, or not, the cog- 
nisance was good, because it did not show that a 
sale had been made in fact, though directed by the 
warrant. — Ramsey v. Nornabell (1840), 11 Ad. 
& El. 383 ; 3 Per. Sc Dav. 253 ; 9L J. Q. B. 138 ; 
113 E. R. 101. 

1882. Recovery of mortuary fees.] — Mortuaries, 
wliich is not a term used in 7 & 8 Will. 3, c. 6, 
relative to the more easy recovery of small tithes, 
are not an ecclesiastical payment, witliin the 
meaning of the words “ offerings, oblations, or 
obventions,” which are used in it ; &, therefore, 
where two Justices made an order under sect. 3 
of that Act, by which they directed the exors. of a 
deceased inhabitant of the parish to pay to the 
rector 10a. as for a mortuary, &, upon non-payment 
thereof, issued their warrant to distrain the goods 
of the deceased in the hands of the exors. : — Held : 
(1) the Justices had exceeded their jurisdiction, & 
were liable to the exors. in an action of trespass. 

The justices by the terms of their order, directed 
the payment to be made in respect of obventions, 
oblations, “ & other customary dues Sc pay- 
ments ” ; (2) on account of the generality of the 
latter words, evidence was properly admitted to 
show that the justices decided, in fact, that the 
payment was due in respect of a mortuary. — 
Ayrton r. Abbott (1849), 14 Q. B. 1 ; 1 New 
Mag. Cas. 5 ; 18 L. J. Q. B. 314 ; 14 L. T. O. S. 
249; 13 J. P.810; 14 Jur. 30 ; 117 E. R. 1. 
Annotation : — As to ( 1 ) Refd. It. v. Kidd (1867), 16 L. T. 203. 

Tithe rent charge.] —See Ecclesiastical Law. 

Recovery of inclosure expenses.] — Sec Commons, 
Vol. II., p. 84, Nos. 1030, 1037. 


PART VIII. SECT. 5. 

tn. Top wharfage — Goods landed on 
wharf — Distress a cumulative remedy .] — 
Under 5 Viet. e. 39, s. 6, an action of 
assumpsit may bo maintainod to re- 
cover top wharfage against the owner 
of goods landed on a wharf ; the words 


u 


sue for ” & “ recover ” indicating 
a proceeding in personam. The 
remedy by distress given by section 7 
is only cumulative. — M'Lkod v. 
Yeates (1861), 5 All. 168. — CAN. 

n. Gold mines — Encroaching on 
claim — Order to pay damages therefor — 
Not enforceable by distress .j —Foster v. 


Hayes (1867), 7 N. S. W. S. C. K. 4.— 

AUS. 

o. Lunatic — Expense by examining 
& removing — Distress against shirt 
council — Jurisdiction of magistrates .] — 
It. v. 1 ’an ton (1869), 6 W. W. & A’B. 0. 

AUS 


DISTRIBUTION. 

See Bankruptcy and Insolvency ; Descent and Distribution. 


DISTRICT COUNCILS, 

See Local Government. 


DISTRICT REGISTRY 


See Courts. 
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DISTRINGAS. 

See Execution. 

DISTURBANCE OF PUBLIC ASSEMBLIES. 

See Criminal Law and Procedure. 

DISTURBANCE OF PUBLIC WORSHIP. 

See Criminal Law and Procedure ; Ecclesiastical Law. 

DISUSED BURIAL GROUND. 

See Burial and Cremation. 

DIVIDEND. 

See Bankruptcy and Insolvency ; Companies. 

DIVIDEND WARRANT. 

See Companies. 

DIVINE SERVICE. 

See Ecclesiastical Law. 

DIVORCE. 

See Conflict of Laws ; Husband and Wife. 

DOCK WARRANT. 

See Sale of Goods. 


See Railways and Canals ; 


DOCKS. 

Shipping and Navigation ; Waters and Watercourses. 


DOCTORS. 

See Medicine and Pharmacy. 
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DOCUMENTS. 

See Deeds and Other Instruments ; Discovery, Inspection, and Interrogatories ; 

Evidence. 

DOG. 

See Animals. 

DOMESTIC ANIMALS. 

See Animals. 

DOMICIL. 

See Conflict of Laws ; Corporations ; Husband and Wife ; Wills. 

DOMINIONS. 

See Dependencies including Dominions, Dependencies, Colonies and British 

Possessions. 

DONATIO MORTIS CAUSA. 

See Gifts. 

DOWER. 

See Copyholds ; Real Property and Chattels Real. 

DRAINAGE. 

See Public Health and Local Administration; Sewers and Drains. 

DRAMATIC COPYRIGHT. 

See Copyright and Literary Property. 

DRAMATIC PERFORMANCES, PLACES FOR. 

See Theatres and other Places of Entertainment. 

DRUGGISTS. 

See Medicine and Pharmacy. 



DRUNKARDS 

See Contract ; Criminal Law and Procedure ; Intoxicating Liquors. 

DUCHY OF CORNWALL 

See Constitutional Law. 

DUCHY OF LANCASTER. 

See Constitutional Law ; Courts. 

DUELLING. 

See Criminal Law and Procedure. 

DURESS. 

See Contract ; Criminal Law and Procedure ; Equity ; Wills. 

DURHAM, COUNTY PALATINE OF, 

See Constitutional Law ; Courts. 

DWELLINGS. 

See Local Government ; Public Health and Local Administration. 

DYING DECLARATIONS. 

See Criminal Law and Procedure. 





